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Some of the extant translations were extensively annotated by the 
original translators. This annotation was to the largest part retained, 
and in some cases complemented by. the editors; we also used sam," of 
the annotation provided for the 4th German edition of Wirts.chaft 1.nd 
Gesellschaft by Johannes Winckelmann. The unsigned notes in Part 

-One, chs. I-III are by Talcott Parsons, in Part Two, chs. VII-VIII by 
Max Rheinstein, and elsewhere by one of the editors as identified at the 
head of each section of notes. The following abbreviations were used to 
identify the authors of other notes: 

(GM); Hans Gerth and C.-Wright Mills 
(R): Guenther Roth 

(Rh}· Max Rheinstein 
(W} Johannes Winckelmann 

(Wi): Claus Wittich 

In the editorial notes, a number of abbreviations were used for works 
(or translations of works) by Max Weber; these are listed below. A 
grouporfurther bibliographical abbreviations used only in Max Rhein
stein's annotation to the "Sociology of Law" is given in Part Two, ch.! 
VIIl:i, n. 1 Cpp. 65~661 below). 
AlS or Archiv 

Arcmv fur Sozialwissenschaft und Sozialpoliti1t. Tiibingen: J. c. B. 
Mohr (Paul Siebeck). (A scholarly periodical edited by Max Weber, 
Edgar Jaffe and Werner Sombart from 1904 on.) 

Agrargeschichte 
Die rOmischeAgrargeschichte in ihrer Bedeutung fur ~ SfQQt$- und 
Pri41atrecht. Stuttgart: Ferdinand Enke, 1891. (Weber's second dis.-
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"Agrarverhaltnisse" 
-"Agrarverhaltrusse im Altertum," in Handwarterbuch der Staats-
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Martindale. Glencoe, Ill.: The Free Press, 1952. (A translation of 
"Das antike Judentum," Part III of "Die Wirtschaftsethik der Wdt
religionen," first published in AfS, 1917-19, and of a posthumously 
published study, "Die Pharisaer," both in GAzRS, III.) 

Economic History 
General Economic History. Translated by Frank H. Knight. London. 
and New York: Allen &- Unwin, 1927; paperback re-issue, New 
York: Collier Books, 1961. (A translation of Wirtschaft~geschichte. 
Page references in ch. VIn are to the 1927 edition, elsewhere to the 
1961 paperback.) 

Fischol~ 
The Sociology of Religion. Translated by Ephraim Fischoff, with an 
introduction by Talcott Parsons. Boston: Beacon Press, 1963. 

CAzRS . 
Gesammelte Aufsatze zur Religionssoziologie. 3 vols. Tiibingen: J. C. 
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Protestant Ethic 
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A. M .. Henderson and Talcott Parson~ edired with an introduction 
by Parsons. New York: Tbe Free Press, 1964 (first pub!. New York: 
Oxford University Press, 1947). 

Wirr.sch'aftsgeschic.hte or Universalgeschich~ 
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Preface to the 1978 Re-issue 

~ revmJ )'C'aI! of being ~t of Plint, during whlch tiDae it rapidly 
attained the &titus of a bibliophilic rality, &onCntl.Y and Sockey is now for 

, the 6M cime .. vai1able in this country and abroad as a hardcover and a paper
back. tbaob to die oq.cmiem of the Aint:rian publishcm who have sepa-
rately published ~ts of the wod: in older venicms. : 

1'Iie pftSCt m-~ is identical with our I~ itiem. although some 
errata are eliminared. In the meantime, Pniessor JohBnlU'S Wincltelmann, 
on wh05e ~ Gennan edition of 1956 IDd J~ our OWD iticm is ~. 
has com~ his 6fth and 6nal itim wid!. ~ hUDCired pa9f!S d an
nOtations--e &at that enl y a member o£ his ~y generation could have 
accomplished CTfibingen: Mohr-Siebec~ 1976). When the Ent:, irms 
~ their OWD itiem, they ~ted c1C4Jely with Win ann in 
daiifyinJ),:any dubious passages in t e postbwnously published work and 
in iden' . g litemtyand historical ~, but unfortunately. the new 
annoCabcms of the lifth. edition c:Juld not be included in.. the present English 
re-issue. 

. Scvetal tmpanant Weber translations have appearo.i Since 1968. Edith E. 
Graber tJabSlaled Web«s asay "On Soa.e Catqaries of Interpretive Socia 
ology" CMA thesis. Department of Sociology, University of Oklahoma, 
1970). This essay, the most imponaDt definitioas of 19 ich appear hCl'e in 
A~ I, was a fragmentary fint thEt of ~ ~ conceptual under· 
~gs £or the work. but Weber decided to publish it ~y in J9J3. 
Just before c:onceiving the idea of &QNmrj and S~ Weber uDished his 
great encyclopedic essay CD the economic and politi al h~ of antiquity, 
19hi h A1l1ed Heuss. one of the most tspcnaJ German dassicists, has called 
"the 0l0St arlgin.al and illuminating study 'let made of the economic and 
social development of antiquity." This work, diJcustcd heIe in relatiem to 
~ 11M Svciety in the introdu tiem Cxlii-lwii), has nOW been trlm5-
Jared by R.I. Fmnl under the title The J\grdria Sociology of AncietsJ Civili· 
utians (London; New Left Books. 1976). 

Most of Weber's methodological critiques, which pavared the way {or 
. the positive £onnulation of IUs sociology in &:mwm" and Sacief:y, have now 
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been translated. Guy Oakes translated and edited Roscher and Knies: The 
l...o.8ical Problems Of Historicol Economics (New York: The Free Press,-
1976) and Critiq1!e of Stammler (New York: The Free Press, 1977)' An 
excutSUs on the St.anunler critique is found in Economy and Society, pp. 
31.;~3Z be1ow. Oakes has also translated and edited Georg Simmers The 
Problems of the Philosophy of History (New York: The Free Press, 1977), 
to which Weber refers in his prefatoty note to ch. I, p. 3 below. Louis 
Schneider translated "Marginal Utility Theory and the SO'Called Funda
menta1 Law of Psychophysics," Social Science Quumrly, 56: I, 197;, 2.1-36. 
This leaves unuanslated only Weber's demolition of the "energeticist" 
theories r:l culture of the famed chemist and natural philosopher Wilhelm 
Ostwald, and some scattered but important methodological observations in 
his sub~tantive wtitings. 

The 1¢8 introduction by Roth was intended in pau a~ a supplement to 
Reinhard Bendix's Max Weber: An rntellect~ujl Portrait CI¢O), which for 
the first time presented cODlprehensively the substance of Weber's compan· 
tive sociology of politics, law and religion as it is found in &cnomJ tJ1Ld 

Society aDd the CoUected Essays in the Sodology of Religion (containing 
the studies of the Protestant ethic and sects in rel:ltivn to the!' spirit of capi· 
talism and in rontrast to the re1i~ous and socia1 order of China, India and. 
Ancient Judaism). Trus we1l-known study too was re-is5uec in 1978 by th~ 
University of California Press with a DeY' introduction by Roth, which 
covers the Weber literatl.!re accumulated since IS>60. One brther yield hom 
Bendix's and Roth's concern with Weber was a joint volume, Scholw-ship and 
PartiS41lShip, also published by the University of California Press in 197I. 
Moreover, Roth has continued his methodological exploration of F.c<mDmy 
and Socie"Y in three other e~ays, "Soci()--Hist~ Model and Developmental 
Theory," American Sociological Renew, 40:2, April 75, 148-57; ''HiSt01Y 
and Sociology," British Journal of SOCiology, 27:3, Sept. 76, 306-18; and 
"Religion and Revolutionary Beliefs," So.=Ual PO'TCI!S, 55;~ Dec. -,6, 'J,157-72,· 

An up·to-date bibliography of the almost 1imitless secondary literature is 
Constans Seyfarth and Celt Schmidt, eds.. Max Weber Bibliographie: Eine 
Dokumentmion tkr Sekundarliteratur (Stuttgart: Enke, 1977), loS Pf.' For 
the latest bib1iography of Webers own writings, see Dirk Kasler, 'Max
Weber·Bibliographie," Kolner Zeitschrift fur Soziologie, 27:4, 1975, 703-30. 

For the present re·issue the editors are greatly indebted to the un8agging 
interest and eJton:s of Mr. Grant Barnes of the University of California Press 
and to the supEOrt of Mr. Georg Siebeck, of the Snn of Mom·Siebeck in 
Tiibingen, the GeIman publisher of Weber's works. 

Finally, we dedicate with sonow this edition to the memory of Carolyn 
Cain Roth (1934-197S), who for several yeats lived with the burden of our 
intense labors, showing great fore'bearance and retaining the salutary dis· 
tance of an artistic vision, which should always balance the sober concerns 
of scholarship. 

BAINBRIDGB ISLAND, WASHINGTON 

Scarsdale, New York 
February 1977 

Guenther Roth 
Claus Wittich 

 



Preface 

This is the 6rst complete English edition of Economy and Society. 
All hitherto unavailable chapters and sections have been translated and 
the annotation has been considerably expanded. The Appendix contains 
a brief terminological supplement and one of Weber's major political 
essays. All previously translated parts used here have been thoroughly 
revised and many passages have been rewritten. The original translators 
of these chapters are absolved from all responsibility for the pr~sent ver
sion of their work. We would like to thank Ephraim Fischoff for going 
over our revision of his translation of the "Sociology of Religion" (Part 
Two, ch. V I) and for making further sugg~stions and offering other 
help. However, he too should not be held responsible for the final 
version. 

A number of extant translations were completely replaced: in Pan 
One, ch. IV, "Status Groups and Classes"; in Part Two, ch. 111:3, "The 
Regulation of Sexual Relations in the Household," ch. IV: 3, "The 
Oikos," ch. XIV;i-ii, "Charisma and Its Transformations," and ch. XVI, 
"The City." This last book-length chapter was newly translated by 
Wittich; all other new translations were first done by Roth. Our strategy 
of translation is explained in the Introduction. 

The following earlier translations of sections of Wirtsc~afr und 
Gesellschaft have been used and revised with the permission of the 
publishers, which is gratefully acknowledged. 

Ephraim Fischoff, trans., The Sociology of Religion (Boston; Beacon 
Press, 1963), pp. 1-274;- now Part Two, ch. VI; 

Hans Gerth and C. Wright Mills, trans. and eds., From Max Weber: 
Essays in Sociology (New York: Oxford University Press, 1946), pp. 
159-244, 253-26i; now Part Two, chs. IX: 3-6, XI. and XIV; iii; 

Ferdinand Kolegar, trans., "The Household Community" and "Ethnic 
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Groups," in Talcott Parsons et al., eds., Theories of Society (New 
York: The Free Press of Glencoe, 1961), vol. I, pp. 196-1.98, 302.-
309; now Part Two, ch. Ill: 1, ch. IV :2, and ch. V: 1.; 

Talcott Parsons, ed. (A. M. Henderson and T. Parsons, trans.), The 
Theory of Social and Economic Organization (New York: The Free 
Press of Glencoe, 1964; originally published by O"ford University 
Press, 1947), pp. 87-41.3; now Part One, chs. I-III; 

MaJC Rheinstein, ed. (Edward Shils and Ma" Rheinstein, trans.), Max 
Weber on Law in Economy and Society (Cambridge, Mass.: Harvard 
University Press, 1954), PI" 1 '-348; now Part Two, ch. I, chs. VII
VIII, ch. IX: 1-2, and ch. X. 

\Vithout the dedication and hard labor of the previous translators 
the present edition might never have been undertaken. Hans Gerth, who 
spent a singular amount of time on the translation of Weber's works, de
serves special recognition. The broadest contribution to the reception of 
Weber's thought has dearly been made by Talcott Parsons' translations 
<lnd writings. 

Our special gratitude goes to Prof. Johannes Winckelmann, the 
German editor of Weber's works and head of the MaJC Weber Institute 
at the University of Munich, who gave us access to his te"t revisions for 
the forthcomiag 5th edition of Wirtschaft und Gesellschaft and always 
freely shared his thoughts on te"tual and other problems. 

Finally. we want to thank Hans L. Zetterberg, who combines 
scholarship and entrepreneurship; he held out the challenge, patiently 
waited for the manuscript, and then saw it through to its publication. ' 
We are also grateful to Mr. Robert Palmer for preparing the inde"and 
to Mr. Sidney Solomon of the Free Press for supervising the technical 
preparation of the work and for designing the volumes. 

BERLIN AND NEW YORK 

March 1968 

Guenther Roth 
Qaus Wittich 

 



INTRODUCTION 
by Guenther Roth 

We blOW of no scienti~caUy ascertainable ideals. To be sure, thatmakes 
01', efforts more tlrci'U0t4S than those of the past, since we aTe expecUd to 

create OUr ideals from 11lithin ou, breast in the very age of subjectivist 
cuiturej but we must not and cannot promise a 'fool's paradise and an 
easy rood to it. neither in thC)ught 1IDr in action. It is the stigma of our 
human dignity that the peace of our sC)Uls cannot be as great as the peace 
of one who dreams of such a paradise. 

1. A Claim 
This wo.t is the sum of Max Weber's scholarly vision of society. h 

has become a' constitutive part of the sociological imagination as & is 
understood tt;day. Economy and Society was the first strictly empirical 
t:ompari~.on of soda} structure and normative order in world-historical 
depth. In this manner it transcended the plenitude ci "systems" that 
remained speculative evel~ as they claimed to establish a science of 
society. 
~des have pass~ since the manuscript was begun and left un

finished, yet few works ill the realm ~f social science have aged so little. 
Its impact has been considerabl.e oller .the years, although in a frag
mented and ~rratic fashion as the various parts became available only 
piecemeal to the English reader or rema'ined altogether Qut of reach. 
Webeis ideas on social a.ction and sociological typology, '~"trumental 
and substantive rationality, on formal and material justi,re;en bureauc
racy and charisma, on religious beliefs J!nd economic conduct, have been 
gradually assimilated by social scientists-by way of accurate reception, 
imaginative adaptation and, not too infrequently, inventive misinterpret a-
tim.. ' . 

The renaissance of comparative study in the nineteen-sixties has' 
restored some of the original intellectual setting of Economy and Society. 

[xnill] 

 



XXXIV INI1'.ODUCTION 

This has given a new pertinency to the work and is one reason for the 
complete English edition; another is the hoped-for correction of the un
even inBueDce exerted by the isolated parts. Now the work has a fair 
chance to be understood as a whole, and its readers have a better oppor
tunity to comprehend it---this will be a test for both. 

Economy (.lnd Society is Weber's only major didactic treatise. It was 
meant to be merely an introduction, but in its own way it is the most 
demanding "text" yet written by a sociologist The precision of its defini
tions, the complexity of its typologies and the wealth of its historical 
content make the work, as it were, a continuous challenge at several 
levels of comprehension: for the advanced undergraduate who gropes 
for his sense of society, for the graduate student who must develop his 
own analytical skills, and for the scholar who must match wits with 
Weber, 

Economy ~nd Society is part of the body of knowledge on which 
Weber drew in his unwitting testament, his speeches on "Science as, a 
Vocation" and ',"Politics as a Vocation," which he delivered shordy after 
the end of the 6rst World War before a small number of politically 
bewildered stude.Ilts. By now thousands of students have read these two 
rhetorical masterpieces with their poignant synopsis of his philosophical 
and political outlook as well as of his scholarly animus, Yet the very 
compactness of the two speeches impedes easy comprehension. Economy 
(.Ind Society elaborates much that is barely visible in them. However, it 

-minimizes the propagation of Weber's own philosophical and political 
views, since it wants to establish a common ground for empirical investi
gation on which men of different persuasions can stand; in contrast to 
some of the methodological polemiCS, Economy (.Ind Society is meant to 
set a positive example. Yet there is more to it than is readily apparent 
'The work contains a theory of the possibilities and limitations of political 
democracy in an industrialized and'bureaucratized society, a theory that 
Weber considered not only empirically valid but politically realistic as 
against a host of political isms; romanticist nationalism, agrarianism, 
corporate statism, syndicalism, anarchism, and the Marxism of the time. 
Hence, there is in the work an irreducible element of what Weber con
sidered political cOlJ'mon sense, but this does not vitiate the relative 
value-neutrality of the conceptual structure. Moreover, the work is full 
of irony, sarcasm and the love of paradox; a dead-pan expression may 
imply a swipe at the Kaiser, starus-conscious professors or pretentious 
littcr(.lteurs.1 And finally, with all its seemingly static typologies, the 

L Ironic formulations arMi wordplays a[e hard to rerMier in translation, and 
1r would have been sel£Je£ealing pedantry to explain mO[e than a fraction in lhe 
edir,)rial n{;:es. 

 



A Claim 

work is a sociologist's world history, his way of reconstructing the paths 
of major civilizations. 

2. Sociological Theory, Comparative Study and Historical 
Exp lanation 

Economy and Society builds a sociological scaffolding for raising 
some of the ~ig questions about the origins and the possible directions 
of the modern world. Weber set out to find more specific and empirically 
tenable answers to those questions than had been given previously. He 
belonged to the small number of concerned men who shared neither the> 
wide-spread belief in Progress, which was about to be shattered by the 
first World War, nor the new philosophical irrationalism, which had 
begun to appeal to many younger men. 

Weber's image of "economy and society" is so widely shared today 
among research-oriented students ,of society that in its most geneT/at 
formulation it no longer appears exceptional, unless we remember that 
It'drew the lines against Social Darwinism, Marxism and other isms of 
the time. Weber rejected the prevalent evolutionary and mono<'ausal 
theories, whether idealist or materialist, mechanistic or organicist; he'" 
fought both the reductionism of social scientists and the surface approach 
of historians, both the persistent search for hidden "deeper" causes and 
the ingrained aversion against historically transcendent concepts. He took 
it for granted that the economic structure of a group was one of its major 
if variable determinants and that society was an arena for group con
flicts. He did not believe, however, in the laws of class struggle, jungle 
or race; rather, h,e saw men struggle most of the time under created 
Jaws and within established organizations. Given the incomplete r~ 
tion of his work, the roles he attributed to force and legitimacy have 
been overemphasized in isolation. Economy and Soci~y clearly states' 
that men act as they do because of belief in authority, enforcement by 
'staffs, a calculus of self-interest, and a good dose of habit. Howe¥er;' 
Weber was not much interested in master-key statements on -the natuR 
of Society and was set against the "need for world~fomlulae" (Weh
formelbedurfnis). Unlike Engels, he saw no rounds for assuming an' 
"ultimately determining element in history.' Economy and ~y 
demonstrates the rather concrete level on which he wanted to approach 
sociological theory and historical generalization, 

After 1903 Weber clarified his methodological position towaro the 
cultural and social sciences in half a dozen essays.~ But in Economy mI~ 

~. Ct I. Roscher UM K"ies una aie logiscne" Probleme _ hiswriscne" 
NationaUikonomie ('903/6), '45 pp.; ~. Die ~ soz:iGlwissmschaft-

 



XXXVI IN1'RODUC110N 

Society he focussed on those concepts and typologies that would directly 
aid the researcher. He developed his sociological theory-his Kategorie1a
lehre, as he sometimes called it-as an open-ended. yet logically con
sistent fonnulation of fundamental aspects of social action, on the one 
hand, and of historical types of concerted action ("general ideal types") 
on the other. The construction of such trans~al and tnlnKUiturai 
types as, for example. enterprise and aikos or bureaucracy and' hieroc
racy. makes sociological theory historically comparative. In this way 
sociological theory provides th" researcher with the dimensional concepts 
and empirical types that, ~ prerequisites for the kind of comparative 
mental experiment and imaginative extrapolation without which causal 
explanation is impossible in history. 

Weber's sociological theory, then, grew out of wide-ranging historical 
research and was meant to be applied again 10 his~y, past and in the 
making. In addition to theory in this generically histoIical sense, he em
ployed substantive theories of differing degrees of historical specificity: 

I. Theories explaining a relatively homogtmeotJ$ historical configura
tion ("individual ideal type"). such as the spirit of capitalism; 

2.. 1beories about relarively heterogeneous, but historically inter
related configurations, such as thE; II economic theory of the ancient states 
of the Mediterranean"; 

3. 1neories ("rules of experience") that amount to a summary of 
a number of historical constellations, without being testable propositions 
in the strkt sense: for example, the observation that foreign conquerors' 
and native priests have fonned allianCes, or that refonn-minded monks 
and secular rulers have at times cooperated in spite of their ineradicable 
antagonism. The occurrence~o£ the fonner kind of collaboration, as in 
ancient Judaism, or its failu~ to about in Hdlas. due to the battle 
at Marathon,' may have far-- , .' g historical consequenct!$-(lne rea-
son for t~e scholar's interest in , :historical "summaries:' 

lich;;-;:a sozilllpolitischer ErMf"s",is~ (J g04), 68 pp.; 3. Kritische Stuaien auf 
de*et der 1c."tturw1$umschaftl~ l.ogiJt (I 90S). 7S pp.; 4. Stamm 1M. 
"0 ' dung" Jer ~istischen ~ichfJaut1am,"g (1907), 68 pp .• with 
.. pOtrhumously puhlilhed post1Clipt (2.0 pp.); s. Die GrenUtu'zlehre una dw: 
""sychoph",ueh. Grundguett" (rg08), IS pp.. 6. "Energetische" Kulturtheorien 
(1909), ~6 pp.; 7. abel' den Sinn der UWert{uiMit" der sozio ogischen -a 
okonomi~hen Wissensch«fun (1917/18), ~red as a memorandum for a 
meeting of the Verein f1ir Sotilllpoljziit in -1913. All are reprinted in GAzW (for 
this and other, abbreviations used for Weber'. work .. !lee the list follOWing !his 
lntroduction). For English.versions of ess&)'5 1, 3, and 7. see Max Weber, The 
Methodolo r af 1M Soda Sciences (Edward A. Shih and Henry A, Finch, trans. 
and eds.; Glencoe. Ill.: The Free Press, 1949)' 

3. On the battle of Marathon and the eIItegory of objective po6Sibility, d. 
Weber in Shils and Finch (eds.), Metltoao op.y . .. , 174. 

 



Comparative SOciological Study XXXVII 
Of COUne, the explanation of any specific historical event also re

mains utheoretical" in that it subsumes many discrete actions and is 
merely plausible, because unverifiable in the manner of the experimental 
sciences. Weber was acutely aware of this difficulty, which was exacer
bated by the scarcity and unreliability of the sources in most areas of his 
investigations, ancient and modem. 

Sociologists live, and suffer, from their dual task: to develop gen
eralizations and to explain particular CiJses. This is the raison d'bre of 
sociology as well as its inherent tension. It would be incompatible with 
the spirit of Weber's approach to value the transhistorical (Ufunctional
ist") generalizations of any fonnal sociological theolY more highly than 
the competent analysis of a major historical phenomenon with the help 
of a 6tting typology. The sociology of Economy and Society is "Clio's 
handmliden"; the p1.lrpose of comparative study is the explanation of a 
gi\-en historical problem. Analogies and parallels, which at the time 
tended. to be used for evolutionary and morphological constructions and 
spurious causal interpretations, had for Weber merely instrumental 

., purpose: 

Whoever does not see the exclusiw task of "history" in making itself 
superiluous through the demonstration that "evet)·thing has happened 
before" and that all, or almost all, differences are matters of degree--a.n 
obvious truth-will put the stres:5 on the changes (llll!fschiehungll!n) that 
emerge in spite of all parallels, and will use the similarities only to 
establish the distinctiveness (Eigll!nart) vis-a-vis each other o£ the two 
orbits [i.e., the ancient and the medieval] .... A genuinely critical 
comparison of the developmental stages of the ancient polis and the 
medieval city ... would be rewarding and fruitful--but only if such a 
compari50n does nOf chase after "analogies" and "parallels" in the 
manner of the presently fashionable genera. I schemes of development; in 
other w~ it shoold be COIlceTJ\ed with the distinctiveness o£ each 
of the two developmt:J"C that were finally so different, and the purpose 
of the comparison must be the causal ~pUJPUJtion of the difference. It 
remains true, o£ course, that this causal explanation requires as an 
indispensable preparation the isolation (that means, abstraction) o£ the 
individual components of the course of events, and for each component 
the orientation toward rules of experience and the formulation of dear 
c~ without whiCh causal attribution is nowhere possible. This 
should be taken into account especially in the economic field in which 
inadequate conceptual precision can produce the most distorted evalu
ations! 

Weber had in mind men like Wilhelm Roscher, Ranke's pupil, for 
whom 

... "Agralverhalminc im Alterturn:' in GAzSW, 1.57, 1.88. (CE. below. n. 
17.) 
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peoples are "generic biological entities" -as Hintze put it quite ade
guately. Roscher has explicitly stated that for science the development 
of peoples is in principle always the same, and in spite of appearances to 
the contrary, in truth nothing new happens under the sun, but always 
the old with "random" and hence sdentiiically irrelevant admixtures. 
This obviously is a specifically "sdentific" Cnaturwissenschaftliche) 
perspective.s 

Weber's comparative approach was directed against theories of his
torical sameness as well as theories of universal stages. He opposed in 
particular the inteIpretation of Antiquity, including ancient capitalism, 
as a "modern" phenomenon; this inteIpretation was advanced by "re
alistic" historians reacting against the humanist tradition with its 
idealization of classic Greece and Rome. Weber equally rejected .the 
contemporary stage theories of rural and urban economic development. 
He, too, believed in a "general cultural development," but he focussed 
on the dynamics of specific historical phenomena, their development as 
well as their decline. For this purpose he employed several comparative 
devices (which will be illustrated below, 1'- xliii) (a) the identincation 
of similarities as a first step in causal explanation; (b) the negative com
parison; Cc) the illustrative analogy; Cd) the metaphorical analogy. 

The ideal type too has a comparative purpose. It was Weber's solu
tion to the old issue of conceptual realism versus nominalism, but in the 
context of the time it was his primary answer to the scientific notion of 
law and to the evolutionary stage theories. Weber wrote much more on 
the logical status of the ideal type than on his comparative strategy. This 
imbalance is reflected in the literature; a great deal has been written 
about the ideal type, but very little that is pertinent to the art of com
parative study. As historical "summaries" of vaIying degrees of specificity, 
ideal types are compared with slices of histOrical reality! For the re
searcher the issue is not whether the ideal type is less "real" than other 
historical concepts; rather, his task consists in choosing the level of con· 
ceptual ~pecificity appropriate for the problem at hand. Weber's ideal 
types. as the reader can himself see, involve a theory about the dynamics 
and alternative courses of the phenomena involved. They are not meant 

s. "Roscher und Knil!5 ... ," in GJUW, .3· 
6. "All expositions for example 01 the 'essence' 01 Christianity are ideal types 

enjoying only a ne<:essarily veI'j relative and problematic validity when they are 
intended ... as the historical portrayal 01 laeu. On the other hand. such presenta
tions Me of great value £or research and of high systematic value for expository 
~ when they aIe wed as conceptual instIuments for CIl'm~n and the 
~eme1It of reality. They are ind~nsable for this pu~." Weber in Shils 
and Finch Cedi.), Methodology . .•• 97. 
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to fit an evo1utionary scheme, but they do have a developmental dimen-
~~ ~ 

Ideal types are constructed with the help of "historical rules of ex
perience, which are used as heuristic propositions. For example, Weber's 
theory of monarchy includes the observation that monarchs throughout 
the ages, from ancient Mesopotamia up to Imperial Cermany, have been 
welfare-minded because they needed the support of the lower strata 
against the higher; however, these higher strata, nobility (,old priesthood, 
usually remain important to the maintenance of, monarchiL. power and 
legitimacy. Hence, the stability of monarchy rests in part on the ruler's 
ability to balance the two groups. It is from such observations, which 
pennit the necessary specification, that the ideal type of patrimonialism 
(Part Two, ch. XII below) emerges. 

Weber's comparative strategy was directed toward establishing, with 
the aid of his typo1ogies, (I) the differences between modem and older 
conditions, and (1) the causes of the differences. This involved the 
exploration of secular phenon~ena that had "dropped out" of history (for 
example, ancient capitalism) but that were culturally important in them
selves or useful for identifying modernity; it also involved the search 
for the "causal chains" of history. 

In the absence of a reductionist one-factor scheme and of historical 
"one-way streets," the relationship of economy, society and polity be
came for Weber a multi-faceted set of problems encompassing the inter
play of organization and technique of production, social stratification, 
civil and military administration, and religiOUS and secular ideology. 
Apart from the issue of the uniqueness of Western civilization, this per
spective; too led Weber to a comparative interest in the workings of 
civilizations. 

Such a comprehensive program of research required brood knowledge 
and expertise in several fields. The historical content of Bwlwmy and 
Society rests on a large body of scholarly literature, but also on Weber's 
previous research. In drawing on historical sources and secondary liter
ature, Weber had an advantage over those historians whose training had 
been mainly philosophical and philological, partly because he was a 
trained jurist and economist, partly becluse he had developed a SOCiologi
cal framework within which he could address precise questions to the 
secondary literature. 

An adequate understanding of Econcmy and Society should en
compass Weber's previous research and writings and perceive the dose 
links. Since Weber rendered no systematic account of his strategy 
of comparative study or of the intellectual development that led him 
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to the writing of Economy gna S~ty. it appears worthwhile to trace 
here the methodological and substantive lines of leasoning that con
verge in the later work; since almost all of the earlier writings are 
untranslated, they will be quoted more extensively than would otherwise 
be desirable. 1 

3. The Legal Forms of Medieval Trading Enterprises 
Even for a man of Weber's generation it was rare to gain competence 

as historian of both Antiquity and the Middle Ages, and then to com
bine this with the study of contemporary concem~industrialization, 
bureaucratization, democratization. Weber began his career in legal and 
economic history as both a "Romanist" and "Gennarist"; he transcended 
the ideological antagonism of the two schools that so sharply divided 
German jurispntdence in the 19th century_ Weber wanted, 6rst of all. a 
good grasp of the varieties of legal and economic arrangements; hence 
he emulated the tremendous learning of an Otto Gierke, but he was 
out of sympathy with the persistent inclination of the Gennanisls to 
reduce European history to the dichotomy of Romanized authoritarian 
organization CHerrschGftsverbgnd) and Germanic egalitarian association 
( Genossenschgft)· 

From the beginning of his academic career Weber addressed himself 
to two broad historical questions: loe origins and nature of (I) cap' 
italism in Antiquity, the Middle Ages and modE':'n times. (2-) political 
dominatio;. and social stratification in the three ages. His dissertation of 
188sl dealt with legal institutions of medieval capitalism, his HgbilitQtwn, 
of 1891 (that is, the second doctorate lequired for academic teaching) 
with the relationship between Roman politics and capitalism. 

loe dissertation was a "Cennanist" study, On the History of the 
Meaievgl Trgaing Compgnies, written under Levin Goldschmidt.s 

Based largely on printed Italian and Spanish sources, it dealt with 
various fonns of limited and unlimited partnership that emerged with 
the Ievival of maritime and inland trade and urb2n crllft PIoJuction. 

" 7. In the following. attention will be given particularly to those studies that 
were omitted in Reinhard Bendix, Ma:r Weber: An Intellect'"! Por'rait (New 
York: Doubleday, 1960), Anchol edition, xxiii; see chs. I JIl".d n on Weber's early 
activities, his scholarly and political response to tht: problems o( inausuialization 
in Germany. especially the agratian issue in 'PrwIsia east of the Elbe river (East 
Elbia). 1he present. introduction is an don to III plement Bendix' work and the 
introduction by Hans Gerth and C. Wright Mills in From Max Weber; ESf4)'s 
i" Sociology (New York: Oxford University Pless, 1946). 

8. Zv, Ceschi hre de Har.delsgesellscNzfmt ifK Miue aher'CNach ~ro
piUs hen QueUe,,) (Stuttgart: Enke. 1889), teprinted in CAzSW, .~ 12.-44]. 
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Medieval capitalism required legal institutions for implementing the 
sharing of risk and profit and defining the liabilities and responsibilities 
of the parties to a joint venture. Weber investigated the differences be
tween the partnership fonns originating from the institutions of overseas 
trade in cities like Genoa. and Pisa and those that emerged from the 
family craft enterprises of inland cities like Florence. The former were 
typically wi hoc associations for hading ventures, the latter more com
monly continuous households, with family and other members, often 
surviving several generations. The partnership forms of overseas trade 
CCQmm~, societas mans) were only con~ with delimiting re
sponsibilities and bene6ts, hut the household enterprises long combined 
capitalist and communist modes of operation, before internal closure set 
in and they disintegrated as units of commercial enterprise .. 

A few Weberian guidelines can already be perceived in this highly 
technical analysis. Economic and legal developro~nt are intertwined, yet 
"law follows criteria tbat are, from the economic viewpoint,. frequently 
.~raneous";· it may regulate economic conditions far removed from its 
own dogmatic and social oIigins-this was a critique of correspondence 
theoIies, espedal1y of the economically determinist variety. The insist
ence on the importance of the legal order for economic action is also the 
starting point of the 6rst chapter of Economy and Sockty eCho I: J of 
the older Part Two} Here the consistency of Weber's basic perspectives 
over time is indicated.. But the strength of the dissertation lay less in 
such a general position than in the vivid and detailed treatment and the 
ability to argue firmly with the historical opinions of renowned scholars 
such as Gierke and Rudolf Sohm. Yet Weber conceded his inability to 
an1ve at novel overall conclusions. Already in the preparatOIY stage of 
the dissertation he commented in his ironic fashion: 

I had to learn Italian ,and Spanish well enough to work myself 
through books and to read hundreds of stalUtes ... worst of al~ statutes 
written in such ancient dreadful dialects that one, can only be aston
ished by the ability of men at the time to under.iblnd such jargon. Well, 
I' was kept busy, and if not much has come out of it, it is less my fault 
than that of the Italian and Spanish magistrates who failed to include 
in the statutes the very things I sought.1o 

Weber felt that he had not been able to answer a controversial 
question of the time: To what extent were the early fonns of the capi
talist partnership and finn s~ped by Roman and Germanic legal inHu-

9- CAzSW, 32 :%. 

'0. Max W~ber, ]1Ig~e, ed. MarjaM~ W~ber CTiibingen: Mohr, 
n.d.),2.74· 
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ences? Conclusive answers to Gierke and Sohm appeared possible to him 
only after further comparative study, including also Germany. As it was, 
the dissertation limited itself to the differences among various forms -of 
commercial institutions, in order to lay the groundwork for later research. 

The dissertation shows that the exposition in Economy and SOciety 
of the open and closed relationships of household, family, kin-group and 
enterprise (esp. chs. II:2, HI: I, and IV:2 of Part Two) rests On long
standing knowledge of historical specifics and early familiarity with the 
literature. The later treatment of the associations is a mere summary 
with a systematic place in a wider context, yet the illustrations, which at 
first sight seem to 6ll the "empty boxes" somewhat arbitrarily, are often' 
based on careful consideration in those earlier studies. 

Two years after the dissertation Weber completed a "Romanist" 
Habilitation on The Roman Agrarian History in Its Bearing on Public 
and Private Law,ll which qualified him to read Roman, Gennanic and 
commercial law. He became a law professor in Berlin in 1893 and 
almost immediately took over for the ailing Goldschmidt. 

4. Economic and Political Power in Ancient Germanic 
History 

Weber wrote his Roman Agrarian History with the encouragement 
of August Meitzen, who was then working on hjs monumental compara· 
tive study, The Settlement and Agrarian ... Structure of the Western and 
Eastern Germanic Tribes, Celts, Romans, Finns and Slaves (3 vols., 
J895). For his analysis of property forms and social structure Mcitzen 
ingeniously used the ancient survey maps of the villages. Weber pro 
ceeded from Meitzen's chapter on the Roman land surveys. This under
taking was far more difficult than the study of the medieval trading 
companies; the findings were bound to be much more hypothetical 
because of the paucity and ambiguity of the sources. Weber believed he 
had shown that Roman agriculture could be analyzed adequately with 
concepts derived from other Indo-Germanic agrarian structures. How
ever, seventeen years later, in his. second major work on Antiquity, he 
wrote that he was still defending the work, but that it had indeed been 
full of "youthful sins" and particularly mistaken in its attempt "to apply 
Meitzen's categories to heterogeneous conditions."l: Thus, in his early 
years Weber too had been influenced by evolutionary analogues, but by 

I I. Die romische Agr~rgeschichtc in ihrer Bedeutung fUr das Sta~ts· und 
Privatrecht (Stuttgart: Enke, r89r). 

u. Cf. Agrargeschichte, 2, and "Agi'aryerhilltnis$l~ ... ," CAzSl,!,', 2R7. 
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1904, when he intervened in the dispute about ancient Germanic social 
stlucrure," he combatted them energetically. Together with the critique 
of his conteonporari·s' methodology, \i\lebcr elaborated his view of the 
historic relationship between political and economic power, a view that _ 
became important fUI' the typology of ,domination in Economy and 
Society. At issue was the origin of manorial domination (Grund herr
schaft), for decades the center of scholarly debate. There was a tend
ency to explain the whole political and economic history of Germany 
in terms of the GTundherrschaft and its v2:iants. 

< TI,e thesi~ of the predominance of manorial domination as early as 
\ the p~ric:d of Caesar and Tacitus was upheld by Georg Friedrich Knapp 

and his ~chool, especially by Werner Wittich; they rejected the older 
vip.w according to which manorial domination resulted from the trans
formation of the Frankish levy into a cavalry of feudal vassals. As against 
the .thesis of the Knapp school. Meitzen asserted the free statlls of the 
Germanic peasantry of late Antiquity and pointed to the equal parcelling 
of 1and in the communes. Meinen did leave an opening to his adver
saries by acknowledging the nomadic way -of life of Germanic tribes in 
Caesar's time, but he interpreted the transition from nomadic stock
breeding to husband:.), as an emancipation of "labor from property." a 
phrase reminiscenL d: Karl Rodbertus' views. For Meitzen the Germanic 
settlen:ent was the creation of the drive for economic independence 
inherent in the equalitarian spirit of the people. Knapp's school, how
ever, insisted that the free Germanic man of Caesar's day had been a 
cattle·owner who despised agriculture and those who tilled the soil. The 
origin of Grundherrschaft was seen then to lie in the rule of cattle
owners over peasants. Wittich, for one, buttressed his view with Richard 
Hildebrand's scheme of cultural and legal development. "This theory," 
Weber commented, "is one of the attempt;, recently SO numerous, to 
comprehend cultuJ3l development in the manner of biological processes 
as a lawful sequence of universal stages."u Hence the assertion of a 
universal nomadic stage, at least in the OcCident. The theory worked 
with analogies from the contemporary nomadic life of Bedouins and 

13. "Der Streit um den Charakter del alt~ermani5Chen S07.ialverfassung in 
der deut5Chen Literatur deslelZten Jahnehnts,' in GAzSW, 508-556; first pu~ 

. lished in Jahtbiicher fi'r Nationalalw?IOmie und Sl'atistik, 3d series, vol. lo8 
(19 0 4). . 

14. GAzSW, ;13. Cf. Richard Hildebrand, Recht una Sitte auf aen p'imi
btleretl ...-riruchaftlichen Kultursn.fen CJena: Fischer, 1896); lor -Hildebrand's 
counterattack, which rejects Weber's interpretation of Germanic agriculture in 
Caesar's time, see the second edition of 1907, pp. 551., 64£.; see also Werner 
Wittich's review essay on Hildehrand, ''Die wirtschaftliche Kultur der DeutsChen 
7.UT Zeit Caesar's," Hislorilche Zeitschrift, vol. 79. 1897, 45-67. 
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Kirghi~ applying the~ to elucidate Germanic prehistory. If these no· 
mads scorned !1griculturallahor, by inference the Germanic nomads must 
have done likewise. We her objected: 

This procedure of a scholar whom I too hold in high esteem is a 
good examJ>le cl the manner in which the con~t of "cultural stages" 
shOuld not be applied scientifically. Concepts sudi as "nomadic," "semi
nomadic," etc., are indiSpensable for descriptive pu-rposes. For r~euch, 
the continuous comparison of the developmental stages of peoples and 
the search for analogies are a heuristic means well suited, if cautiously 
used, to explain the causes.of distinctiveness of each ihdividual develop
ment But it is a serious misunderstanding of the rationale of cultural 
hiStory to consider the construction of stages as more than such a 
heuristic means, and the subsumption cl historical events under such 
abstractions as the r-'l'ose of scholarly work-as Hildebrand does.-; 
it is a violation of proper methodology to view a "cultural stage" as 
anything but a concept, to treat it as an entity in the manner of bio
logical.organisms, or an Hegelian "idea," from which the individual 
components "emanate," and hence to use the "stage" for arrimg at 
conclssions by analogy; If the historic phenomenon 'Y usually follows 
x, or if both tend to be co-existent, '11 must follow Xl> or be c<>-existent, 
since X and Xl are conceptual components of "analogous" stages of 
culture. 

The mental consbuct of a cultural stage merely means, analyti
caUy speaking, that the individual phenomena of which it is composed 
are "adequate" to one another, that they hav~ we could say-a 
certain measure of inner "affinity," but not that they are related in any 
determinate way (Gesetzmiissigkeit). . . . , 

The belief in a universal "stage" of nomadic existence, through 
which all nibes psweJ and from which the settlement developed, can 
no longer be retained in view of our knowledge of the development of 
Asiatic peoples and after Hahn's investigations [Die Hawtiere, 18g6J. 
At any rate, the knowledge of a by no means primitive form of agri
culture among the Indo-Gennanic peoples goes back into the darkest 
past.a 

In Weber's view the Gennanic tribes of Caesar's day were not no· 
madic nor were the freemen a stratum of landlords (Gru~n) who 
left most work to slaves and women; slaves were not a substantial part 
of the workforce and the status differentiation between warrior and 
peasant did not exist at the beginning of ceoonled history; rather, the 
GermaJ~ic freemen were transfonned very gradually into the politically 
disenfranchised and economically harassed peasants of the Middle Ages. 

We~r accepted Meitzen's view that the Gennan Village with its land 
distribution was a product of legal' autonomy, a monopolistic association 
of relative ~uals, not a product of manorial decree. However, in contrast 

15'. GAZSlV, 5' I 7, 5'24-
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to Meitten's assumption of an equalitarian folk spirit, Weber took an 
economically more realistic line and reasoned persuasively that the equal 
parcelling out of land by a dosed association pointed to the narrowing of 
economic opportunities (land shortage), similar to the monopolistic 
policies of medieval guilds. IG 

In examining the Roman sources, Weber pointed out that Caesar's 
report about the Suevi was no proof for a nomadic way of life of the 
Germanic tribes. The Suevi, a frontier people, had developed into a group 
of professional warriors, engaging in periodic raids on adjacent areas 
and neglecting agriculture. This brought Weber to the phenomenon of 
warrior communism and his most general point: the historical primacy 
of political over economic factors: -

If one wants at all to search for distant analogies such as might be 
offered by the Kirghiz and Bedouins, the traits of an "autarkous state" 
[an allusion to Fichte's collectivist utopilll found among the Suevi will 
remind one much more of the robber communism that existed in 
Antiquity on the Liparian islands or-if the expression be permitted
the "officers' mess communism" of the ancient Spartans, or of the 
grandiose booty communism of a Caliph Omar. In one phrase, these 
traits are the outcome of "warrior communism." They can easily be 
explained as a result of purely military interests. . . . They would 
scarce,ly be in tune with the living conditions of a tribe stagnant at the 
nomadic stage and ruled by great cattle-owners in" a patriarchal 
manner .... 

The oldest social differentiation of Germanic and Mediterranean 
prehistory is, as far as we can see, determined primarily politically, in 
part religiously, not, however, primarily economically. Economic differ
entiation must be considered more as a consequence and epiphenomenon 
or, if you want it in the most fashionable terms, as a "function" of the 
former, rather than vice versa .... 

1f the term may be applied to prehistory at all, a "knightly" life 
style ... often gQ(:S together with a manorial position; in fact, this is 
the rule once private hereditary landownership has fully developed. " .. 
However, it is by no means generally true that this life style leads to, 
or is rdated to, manorial super ordination over other freemen-in the 
age of Homer and He:siod as little as in that of the Germanic epics. 
It means a reversal of the usual causal rdationship to view the later 
manorial constitution not as a consequence but as the original basis of 
the priviliged position of the high-ranking families. The historical 
primacy of manorial domination appears highly unlikely, first of all, 
because in an age of land sUlplus mere land ownership could not very 
well be the basis of economic power. 1 

; 

16. This is again rhe phenomenon of dosed economic relationships treated in 
Parr Two, ch. II: 2. below. 

17. GAz:SW, 5'~3, 5'5'4f. 
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Weber concluded his essay with a reminder about the triviality in
herent in correct scholarly results and anticipated that the older view 
would probably survive the recent challenges: "This may appE'3r trivial. 
But unfortunately, trivial results, by their very quality, are often the 
correct ones." 

It is from concrete historical issues such as these that Weber fash
ioned, in Economy and Society, his contrast between patrimonial dom
ination and charismatic rule. The joining of these military with religious 
phenomena established the category of charismatic domination. I' 

5. The Ro~an Empire and Imperial Germany 
Weber had an early interest in the comparison and comparability of 

Imperial Germany and Imperial Rome. On this score he was close to 
Theodor Mommsen, who described the Roman Republic in the terms 
of liberal political theory and polemicized against Imperial Germany 
with analogies from Antiquity. In the academic public Weber's com
parative interest was at first not widely noticed. The Ro~n Agrarian 
History proved tedmicaHy too difficult to be understood by more than a 
very small group of scholars. Alfred Heuss, today counte.J. among the 
foremost Roman historians, has pointed out that Weber 

was the first to take the Roman agrarian writers (Cato, Vano, Columella) 
seriously, examining them in a matter-<lf-fact way ... and unc(1\'ering 
the crass principles of Roman agrarian capitalism in its technical details. 
In this respect, the book, although generally neglected by the historians, 
became path-breaking, and subsequent research had to continue along 
its line Of inquiry .... Who else among the historians of the time was 
capable of handling the legal sources and the technicallangua.,ge of land 
surveyors, both of which Weber combined in a virtuoso fashion! The 
book, hard to understand because of its dry and remote subject matter, 
is an ingenious work.le 

AmQng the historians of the time the aged Mommsen was best 
qualified to judge Weber's work. He hailed its publication and welcomed 
its author onto his previously exclusive ground: the borderlines of 
Roman private and public law. As early as the occasion of Weber's 
doctoral defense Mommsen had said: "When the time comes for me to 

descend into the grave, there is ro one to whom I would rather say: 
'Son, here is my spear, it has become too heavy for my arm,' than Max 

18. Specifically, booty and military communism is treated in Pan Two, ch. 
XIV:~ . 

19. Alfred Heuss, "Max Webers Bedeutung fUr die Geschichte des griechisch-
lomischen Alrenums," Hijwdsche Zeit5chrift, vol. 201, 196 5. 535. _ 
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Weber."~D However, Weber did not become his successor and quickly 
moved beyond the confines of ancient history. In the early nineties he 
involved himself in a questionnaire study of the conditions of lural 
laborers conducted under the auspices of the Verein fUr Sozialpolitik, 
the most important association of professors, politicians and higher civil 
servants for the study of the Social Question in Imperial Germal.y. Be
tween 1892. and 1894 Weber published extensively on farm labor, and, 
in contrast to the Roman Agrarian History, his new writings did attract 
considerable attention. Weber's turn of interest was acknowledged with 
the offer of an economics chair at the University of Freiburg, which he 
accepted in .894; this was an extraordinary offer for a j,;cist-not even 
the usual "rehabilitation" (that is, the writing of a second Habilitation 
to qualify in a different academic held) was required. 

In Freiburg Weber delivered a popular lecture on "The Social 
Causes of the Decay of Ancient Civilization" (.896). n The major po.
liticallink between his studies of Antiquity and of East Elbia was the 

, problem of the "rise and fall of empire." The common theme was the 
self.destIuction of empire through the cleavage between the rich and the 
poor. In the Roman Agrarian History Weber had searched for the 
"social strata and economic interest groups" behind the expansionism of 
the Empire and the unparalleled capitalist exploitation: "It is likely that 
the political domination of a large polity has never been so lucrative."22 
The Roman state suffered from a "convulsive sickness of its social body." 
Weber freely stated his value judgment. The transition from the con
dition of the barrack slaves to that of hereditarily attached peasants, who 
were permitted families of their own and conditional land use, appeared 
to him a decisive change for the better: 

The moral significance of this development need scarcely be empha
sized. One must remember that at the beginning of the Empire Bebel's 
idNl. of legal marriage [i.e., freely contracted and dissoluble marriage] 
was realized ae facto among the upper strata, ae jure for citizens in 
general. The consequences are known. In this study it has not been 
possible to show the connection between the inQuence 0 f the Christian 
ideai of marriage and this economic development, but it should be 
obvious that the separation of the slaves from the manorial household 
was an element of profound internal recovery CGesundung), which 

.0. Marianne Weber, Max Weber. Ei" Lehe,;sbila (Tiibingen: Mohr, 192.6), 
!l.1-Chenceforth cited as L2be"sbila} 

2- I. "Ole sozialcn Griinde d~ Untergangs der antiken Kultur," in GAtSW, 
~&9-31 I; a translation by ClIriltian MackaueT in lou"ud of Ge"tral EaJN:lltiO", 
V. 19;0-51, 75-&&. 

22. Agrgrgeschiduc,6. 
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was by no means bought too dearly with the relapse of the "upper ten 

thowand" into centuries of barbarismu 

Weber saw the social deve10pments in East Elbia against the back
ground of Roman history. He o~rved with apprehension the proJetariza
tion of the peasants in the second half of the 19th century. The manorial 
Junkers graduaHy turned into capitalist entrepreneurs; they preferred 
cheap seasonal labor-little more than barrack slaves-from beyond the 
Russian frontier to a permanent and landowning German workforce. 
Weber foresaw grave dangers in the Junkers' labor and tariff policies and 
rejected their hoHow claim to be the military pillars of the Empire even 
as they undermined it socially and economically. He warned his elders 
in the Verein flir Soziglpolitik in J893 that "the most horrible of all 
horrors is a landowning proletariat for whom the inherit~ land has 
become a curse."u 

. In his 1896 Freiburg address Weber repeated his judgments and 
cautioned his classicaHy educated audience against its ready belief that 
the decline of the Roman Empire could provide lessons for the solution 
of modem social problems. He even went so far as to label the topic as 
"merely of historic interest." But this was primarily a didactic stricture. 
He did mean to teach his listeners something about the relative im
portance of the economic factor and of social changes in the -lower 
strata. An intellectual and political culture should not be viewed in iso
lation from the economic and social structure, as the Humanists had 
done up to Jakob Burckhardt, and as the classical schools were stiJ] 
doing; basic shifts in the mode and division of labor, and especiaJJy' 
economic and cultural changes within the lower strata, could be his
torically as significant as changes in the luling groups and their culture. 
Imperial Germany faced such shifts with the growth of its industrial 

~3. Ibid., 2.74E. Weber's view was later detailed by Marianne Weber. 
EhefrQu una Mutter in der Rechtsentwu-klung (Tiibingen: Mohr, 1907); on 
malJiage in the Roman upper classes, 168-173, on slave,),. maniage and Christi
anity, 177-187, on Bebel. 80. This voluminous comparative study, which Weber 
suggested to his wife and in which he took a hand. should be seen as the back
gJOund for the cursory treatment of marriage and property rights in chs. III and 
IV of Part Two below. 

- The sudden ironi~ reference to August' BebeJ, after many highly technical 
pages. is to the most popular socialist book of the time, Woman Qna SociQ/ism 
(1879), esp. ch. 2.8. In the 9th edition of 1891, Bebel popularized Friedrich 
Engels' The Origin of the FQmily. PrivQte Property ima the StQte (1884), the 
Marxist sequel to Lewis H Morgan's Ancient Society (1877). Throughout his 
career Weber gave attention to the socialist theory of marriage and property. 
For the last statement (1919/2.0), see Economic History, 2.0. 

:l4. "Die landliche Arbeitsverfassung," GA%SW, 462. 
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and agrarian proletariat, although her specific troubles were largely the 
opposite of those that had brought down the Roman Empire. 

Weber presfmted a simplified version of his explanation for the 
decline· of the Roman Empire---Iater part of his economic theoIY of the 
ancient states: With th~ stabilization of the Empire the How of new 
slaves, the chief capital good of ancient capitalism, began to dwindle. 
Commerce waned. Administering the vast conquered inland areas with . 
the means of a maritime city state proved ~ncrea$ingly difficult, The 
latifundia established themselves as admini5trative units independent of 
the cities. Local troops replaced the standing anny that had been largely 
self-perpetuating, up to one half of the recruits being the sons of soldiers. 
As economy and culture became rural. cosmopolitanism vanished. Thus 
the economic development of Antiquity, which had stalted out as a 
localized subsistence economy, came full circle. However, for Weber this 
circularity CKreislauf) did not involve morphological assumptions in the 
mode of Oswald Spengler. 

The disintegration of the Empire was a problem of super- and sub· 
~tIucture: "In essence,. the decline meant merely that the urban ad
ministrative apparatus disappeared, and with it the politiOiI superstruc
ture dependent upon a money economy) sinCe it was no longer adapted 
to the economic substructure with its natural economy."uWhat had 
been an urban substructure, the money economy and commerce, became 
a superstructure .without sustaining basis as the shift occurred from a 
maritime to an inland economy. Thus Weber handled the relationship 
of super- and substructure in terms of geographical shift as well as time 
sequence. 

Throughout the address, Weber used various comparative devices. 
He began with the similarities of the ancient and the medieval city in 
order to identify the causes for their difference; the more similaIities he 
found, the more he could narrow down the area of crucial difference. In 
order to clarify the d.issolution of the ancient muniCipalities, he resOIted 
to a negative contemporaty analogy," the resistance of the PIussian 
Junkers to the administrative incorporation cl their estates into the rural 
"conununes" (undgemeinden),- and he contrasted the familiar me
dieval and modem Highdrom the land with the late Roman Hight from 
cite cities. He made the military· discipline of the Roman slaves more 
understandable to his Iistenen by comparing it illustratively to an ex
~ they knew: military service with its regimented barracl life 

:t5. "Die sozlalen Grilnde ... ," GA%SW, 308 . 
. 16. On the Pruaian C1&tlhc%irb, tbe Junbr·nded "esta~iSbic!s," set! he· 

low. cli. XVI:v, n. 9 (p. 13~)' 
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for the unmar~ied recrui!S ("slaves"), who were drilled py married no. 
commissioned officers ("viUjci"). Comparing the slaves on the Roman 
latihmdia \yith those on the Carolingian estates, Weber pointed to the 
decisive difference; the latter were permitted a family and the use of 
land, upon. their separation from the lord's oiltos. 

6. The Economic Theory of Antiquity 
Weber's most comprehensive 'work on Antiquity was written shortly 

before £;'()nomy and Society. Behind the title "Agrarian Conditions in 
Antiquity"r7 was hidden nothing less than a. comparative social and 
economic study of Mesopotamia, Egypt, Israel, Greece, the Hellenist 
realm, and Rep'ublican and ImPerial Rome. Alfred Heuss called it "the 
most original, daring and rrsuasive analysis ever'made of the economic 
and social development 0 Antiquity ... the area in which Weber's 
judgment, especially in the details, was most sovereign and surefooted, 
. . . a claim tha t. stands although. he was even more 'original' in the 
sociology of religion,"'8 

In contrast to Economy and Society, the, study focussed on an eco
nomic alid politico·military tyWlogy and did not yet include the cate
gories of 'legitimate domination. It should be poted that in Weber's 
thinking the categolY of appropriation, both of economic and military 
reSOllrces, is older than that of legitimacy; furthermore, that differences 
in the mode of appropriation in both areas remained equally important 
to him! 

Whether a military c~stitutien rests en the principle of self
equipme!lt or that of provisioning by the warlord who supplies horses, 
arms and food, is as fundamental a distinction for social history as is 

"7· 'I\grarv~rhaltnisse im Altertum." GAzSW, 1-188; oliginally published 
in the Handworterbuch der Staatswissenschaften, third ed C 1909), vol. I, 52-
,88. The remicted title was determined by the division of the handbook. The ten
page annotated bibliowaphy should be consulted for ,&.onomy' and Society- The 
book-length srudy was dashed off in four months in 1908. a feat made possible 
by the fact that Webel had done his thinking ahead of the period of writing and 
was thoTOwghly famIliar with the literature. 

Weber seems to have divided some of the subject matter with Rostovzelf. who 
contributed the handbook anicle' on coloni. Rosrovzeff. who in the United States 
became much better known than Weber .as an ancient economic historian, was 
one of the few to 'utilize Weber's analysis. Other historians rediscovered some of 
Weber's results after the Filsr World War-another instance of the'discontinuity 
that plagues most scholarly disciplines. By and large, it still appears that Weber's 
ancient st dies have not yet been fonowed through sufficiently. 

28. Heuss. loc. cit., 538. 
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another: whether the meansoE production are 9WJled by the workers 
or appropriated by a capitalist entrepreneur.a. . . 

Giveri this perspective Weber set himself the tasl< of relating the 
ancient economy'to the major political structures. Almost incidentally, 
he further clarified his comparative ,approach. Two issues itood~)Ut; 
(.2 If there are no universal evolutionary stages. at any rate, if they 
cannot be identified historically, what kind of typology is suitable for 
analysis? (:a,) If the categorio of economic history appropriate for 
medieva1and modem conditions are not applicable to Antiquity, which 
conceptual alternatives should be used?' 

As against evolutionary conceptions, Weber advanced a limited 
developmental scheme that left the actual historical sequences open 
and put in their stead logical "states" or "conditions"·-a model-building 
device that ~me basic for Economy and Society, This was a "static" 

. approach only in comparison with evolutionary sequences. Weber arguea 
that ancient social history had no visible starting point, since most his
fOrical phenomena appeared to be secondary, militarily determined,' 
developments, such as the phratries, phylae and trilms. Nothing reliable 
was known about the primeval rural structure. For Weber even the 
"plausible hypothesis" that the ruling families a t least originated as no
madic conquerors was not generally acceptable, 'since the aristOcratic 
polity developed at the Mediterranean coast and could be proven to 
have other origins; ,the starting points were lost in the darkn~s of pre
history. All that cou)d be historically recOnstructed were "certain or
ganizational states, which apparently repeated themselves to some extent 
in all those ancient peoples, from the Seine to the Euphrates. that h~i 
at least some urban deyelopment."3o 

Weber began his analysis with a series of brief comparisons that 
. Jinked up with his reasoning in "The Controversy About Ancient Ger
manic Social Structure." European and Asian agrarian history differed 
in a crucial category; land appropriation. Comparing the COIIZ'.ie of early 

, settlement in Europe and Asia, Weber saw the former proceeding from 
initial nomadic livestock raising to mixed crop and livestock agriculture, 
the latter from nomadic crop raising to intensive agriculture, of a garden
ing type. Hence the development in Europr., but relative absence in Asia, 
of communal property in grazing grounds. 

Next, Weber compared ancient and medieval agriculture in the 
Occident. In both cases agriculture intensified with the narrowing of 
economic opportunities. Agricultural preoccupation ~ade the majority 

2.9. O. &onomic Hiffcry, .37. for a slightly different wOrding. 
30. "Agrarverbiiltnisse .. ,," GAzSW, 35· 
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of men economically unavailable for 'milit/uy service~ Thus arose the 
professional wacrims who exploited the m~ Weber d£6ned feudalism 
in a manner transcending the medieval case. This enabItd him to point 
to the dedsiye dift'aence betwem the ancieJlt and the' medieval condi· 
tions. Medieyal Eeudalism di~ the warriors over the countryside 
as manorial lords (Gru.ahen-en); ancient feudalism was urban: the 
warriors liVed together, in the polis., . 

In this development military technology was . partly cause, partly 
epiphenomenon. Weber emphasized that 'in Antiquity, in contrast to the 
Middle Ages, both the diffusion of superior mililary techniques and the 
spread of commerce occurred by sea. Wbaas central and. western 
Europe became manorial and feudal at a time when trade by land had 
declined, "feudar development in Antiquity~ to the creation of me 
city state. This centraliration had the consequence that citizenship was a 
much £nner band than were the ties of penooal loyalty typical,of de· 
centralized medieval feudalism. 

At this point Weber cautioned again not to mistake analogy for 
iden,tity: , 

The relatimship of ancient urban feudalism to the ~hangc 
eccmomy is reminiscent of the rise of the free crafts in our med eval 
cities, the dec:. line of patrician rule, the latent, struggl~ between :urban 
and manorial economy, and the distintegration oE the feudal polity 
under the impact of the money economy. . _ _ But thEse ever pnsent 
anal~es with ~l and modem phenomena are £requmtly most 
unreliable and often outright detrimental to unbi&ied comprehension . 
. . . Ancient civil zation lias speci6c characteristiC$ that d stinguish it 
sharplY,from the medieval and the modem.~1 . 

Weber listed a series of features: Ancient civilization centered on the 
coasts and the ri~ trade was ":2despread, and.highlY profitable" ~t. 
lacked the volume it had in the late Middle Ages; the great ancient em
pires were more mercantilist than the modem Mercantilist states; private 
trade was insufficiently developed to guarantee the politically crucial 
grain supply of the urban centers, which maintained a consumer pr~ 
letariat of declassed citizens, not a working class; slavery was more im-
p<mant than in the Middle Ages.u . 

These cOMparisons led Weber to the issue. heatedly debated for 
many decades. whether the categories of modem and medieval ec0-

nomic history were apptoptiate for Antiquity. In ~he eighteen-sixties 

3 I . Ibid .• 4. 
32.. Weber ~ that in earlier writings he had overestimated the im

portance of slavery relari~ to free labor, bur insisted thaJ in the classic period of 
rhe "free" polities slavery was espcPaUy important. Cf. GAzSW, 7-11. as against 
his older view, ibid., 2.93. -
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Karl Rodbertus, "himself a cou'nt.ry squire, had investigated the master's 
extended household (the oilcos) as the dominant unit of ancient econ· 
omy; he. also gave much attentiotl to ancient capitalism. As a scholar Of, 

,,~ntiquity, the cor'lervative sOcialist Rodhenus surpassed Marx, who haq 
"'Jabelled the agrarian developllielltt; the "secret history of the Romans:' 

KarJ Bucher, whose wor~ p~ed from Rodbertus, Marx, Engel5 and 
Schmol1er, accepted the oiJwS as·orle s~gt= within his inBuential scheme 
of economic development-housdlold, urban an'i:J national economy." 
Bucher, who believed in the "lawful t:ourse'of economic development" 
(Preface, iii), was criticized by Edua~ Meyer, who denied the need· 
for particular ecooomic concepts in the study' of Antiquity. Weber, in 
tum, warned of the fUliiit), of Meyer's appmach: "Nothing could ~ 
more dangerous than to conceive of ancient conditions as 'modern.' 
Whoever does it l1ndc:restimatts, as so often happens, the stru~tural 
differences .... "U , • ' 

, Weber rtcognized the importance of the ~jkos, but viewed it, within 
the Roman context, as the "dew.I~~ntal product" of the Imperial 
period and as the transition to medieval feud.lism; by contrast, the Ori
ental oilcos had existed from the~8innin~ of history. As against Rod~ 
bert us, who saw the oilWs 6Ieydoping directly out of the self-sufficient 
household, Weber pointed for thl; Olient to its origins in .the irriW'tion 
economy and trade pro~t.: TJ.e c!arly military chieftains were also 
merchants. "-

. Weber affirmed that Antiquity had a capitalist economy "to a degree 
relevant for cultural history." He 'opPpsed the view that there had been 
no capitalism because the large-s,cale- enterprise with free and difFerenti
ated labor was absent. Such. an apprQaCh' focussed too narrowly, he 
though~ on the social problemS of "modem capitalism .. Instead, he jn
sisted or a purely economic conCept of capitalism: ':U the terminology 
,is to have any classificatory value at, all," capital must mean private 
acquisitive capital (Erwerbskgpital) \lsed for prV in an exchange 
economy."'~ In this sense the "great~t" periods r Antiquity did have. 
capitalism. The ancient polis bega~ with ground rents and tributes 
collected by the ruler and the, patriciate; its (.'COnomic prosperity was 

33, a. Karl Rodbertus, "'h¥ G6;;chichte der' riimischen Tributsteuem seil 
Augustus," 'ahrbiicher fur Natirmpl(l1t.o"Dmie 14"d SUltistiA:, V, 1865', 2.41-315; 
"Zur Frage des SachwerlS .~ Geldes im "hc.rtum," loco cit., XIV, 1870, 341-
4:l0; Karl Marx, DIU Kapi~l, in \verite, ""01. .3' (Berlin: Dietz, 1962), 96; Karl 
BUcher, Die EnuleJumg der Volltswiruchaft (14th ed.; Tubingen: lOlUPP, 
19.0), 83-16o-nrst published in 189j a5 a collection of older arlicles; an 
English edition s.t.lndustriDl EVDlutiD" (New York: Holt, 1901). 

H. GA-zSW, '19. 

35· Ibid., 13, 
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politically detennined. However, the mere rendering of ~te5 to per
sonal rulers lay outside the realm of capitalism and the ~ econ
omy. In this case neither the rent-yielding land nor the retainers could 
be considered "capitaL" since domination had a aaditionaL not a market 
basis: it was manorial domination CGrs.ndh6t1'schttft). When the land
owners leased land in an exchange economy, ownership became a 
capitalist rent fund. But the capitalist enterprise proper came into exist
enceonly when. both land and slaves became transferrable on the 
market lbe classic cities did not ,have large-sca1e private enterprise for 
any len~ of time. There was no qualitative division of labor; instead of 
J,J1achinery, debt serfs and purchased slaves were used; the crafts played 
a secondary IOle, and the guilds remained unimportant. Much of the 
ancient ec~nomy, then, was a "mixed economy," partly manoriaL partly 
capitalist. 

Weber considered the political and administrative structure of the 
ancient states decisive for the fate of capitalism. lbe state administra
tion. es~lly public finance, constituted the biggest enterprise. Only in 
the 'city state, which lacked a bureaucratic apparatus for the administra
tion of its territolies, could public finances act as a pacemaker for private 
capital formation-because the polity was for its financing dependent 
upon the private tax farmer. Weber pointed to a major difference be
tween monarchic and republican states: Ancient capitalism culminated 
in the Roman ~pubJic, where the public lands became the object of 
the C[as&e$t form of private exploitation. The monarchies constricted 

,capitalism; in the interest of dynastic continuity they were concerned ' 
with the subjects' loyalty. In the city republic the primary goal was 
capitalist exploitation, in the monarchy it was political stability.uIn 
repu blies tax-farming is always at the ready to tum the state into an 
enterprise of the state creditors and tax-fanners in the manner of 
medieval Genoa." Whereas the city state allowed private capital ac
cumulation of a highly unstable kind, the bureaucratic order of the 
monarchic state economy gradually destroyed the opportunities for 
private gain. "The monarchic order. so beneficial for the masses d the 
subjects, was the death of capitalist development and of everything 
dependent on it."88 ' 

7."A Politicnl Typology of Antiquity 
Beyond the contrast between republics and monarchies, 'well-known 

from ancient political theory, Weber elaborated a developmental scheme 

36. IbUl., 2.9 and 31. 
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with open -historical direction. Apart from its classificatOJY uses.-he hoped 
that it would remind the reader of the vety different stages of develop
ment at which the polities entered the light of history~epending on 
the "accidental" availability of the sources. In contrast to Greece, Meso· 
potamia and Egypt had had some kind of urban culture tTlny centuries 
before the first records were made. 

Weber based his typology on the "military constitution" and dis-
tinguished: . 
J. the merely fortified location; n. the petty "castle kings"; III. the clan 
polity; IV. the bureaucratic urban principality; v. the liturgic monarchy; 
VJ. the polis of privileged citizens; V1J. the democratic polis; and outside 
the scheme, VIII. the military peasant confraternity. 

1. The distant forerunner of the city is the walled settlement. House
hold and village constitute the organizational environment of the in: 
dividual. Associations for blood reyenge, cultic activities, and defense 
provide police, sacral and political protection, but nothing historically 
certain can be established about the functional division or overlap of 
tl,lese early associations which come out of prehistory. Free members 
share in the landed property; the extent of slavery seems to be moderate. 
Political chieftains, if they exist at all, have mainly arbitrational func
tions. "It depends on the political situation whether there are any joint 
political affairs."'" 

JI. A closer forerunner of the city is the castle controlled by an 
owner of land, slaves, cattle and precious metals, that is, a ruler with a 
personal following. Almost nothing is known about the state of the 
countryside. The exploitation of the subjects seems to have varied 
greatly. Fertile land and trade proJits led to the rise of these "castle 
kings"; their law wa$ set against popular law. The separation of the 
followers from the rural population was important; according to tradition 
and fact, the following often consisted of bands of aliens and ad
venturers ("robber bands"). The ancient states originated in ·me victory 
of one "castle king" over others. 
, III. Another approximation to the classic polis is the dan polity 
(AdelssJ.aat). The nobility is made up of creditors who develop into a 
stratum of landed rentiers. The peasants become first debt serfs and 
then hereditary dependents. A group of noble families that have accumu
lated enough land and retainers to equip and train themselves as profes
sional warriors rules the countryside from an acropolis. The "king" loses 
influence and becomes primus inter pares in a militarily organized urban 
community (in contrast to the feudal-manorial development of the 

37. Ibid., 36. Weber oeals here with the relatively "universal groups" to 
which he ret\lmeo again below, in Part Two, chs. III-VI and VlU. 
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continental Middte Ages). There is no bureaucracy; at rD05tthere are 
elected officials. The peasants maybe legally separate from the status 
group of fn:e men, but ancient trial and debt procedures as wen as the 
manipulation of the COUlts by the luling class are sufficient to maintain 
the social distance without formal barrie~. 

IV. From state II (the "castle kingship") development" may proceed 
in a direction contrary to state Ul: The king may succeed in effectively 
subordinating his following and in establishing an officialdom through 
which he governs the "subjects." In this case the city is not autonomous 
(witness Egypt, Assur and Babylon). The economy may approach "state 
socialism" or an exchange economy, depending on the mode of want 
satisfaction of. the royal household. Under condition III and IV the extent 
of the direct utilization of the labor force by the rulers is inversely cor
related with the dev~opment of the private exchange economy. Insofar " 
as domination rests on taxation, free transfer of real estate may be 
tolerated. However, the bureaucratic king tends to oppose land accumu
lation by the aristocracy, whereas he may permit land fragmentation. 
Witness the Greek tyrants-and Napoleon I. 

v. With the rationalization of royal want satisfaction the bureau
cratic city or river kingdom may develop into the authoritalian liturgy 
state, which meets its demands through "an artful system of compulsory 
serVices a~d treats the sub;ects as mere objects."u Even in such a state 
there may be flee trade and geographical mobility, as long as they pro· 
duce revenue. In fact, the state may favor both, in the manner of the 
"enlightened despotism" of the 17th and 18th century-anotber illus
trative analo~y. , ' 
" VI. This" type emerges flom state ill, but not without the most 
heterogeneous transitions. It is the "polis of hoplites," in which the citi
zens form a heavily armed infantry. The lule of the noble kinship 
group5 over the citY and of the city" oVer the countryside is broken. The 
citizens' army of hoplites comprises aU owners of land; hence military 
se~e is rewtively democratized. 

VlL The, democratic polis proper is a further development of condi
tion VI. Military service and even citizenship are emancipated from 
the requirement of landownership, and there is an inconsistent trend 
to fonnally qualify for office-holding everyone who has served in the 
navy, a military branch not requiling self-equipment. 

vw. A major caSe outside this typology is the association of prasants 
organized as Jloplites, which in some instances made history~ from ancient 
Israe1 to "the medieval Swiss confederation. 

38. Ibid .• 40. 
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One important dimension cuts aC'ross· this typology of military
political organilBtion: "the manifest and latent slruggle of the secular
political and the theocratic powers,' a struggle that affects the whole 
structure of social life. "u Functional specialization separated the primeval 
linkage of princely and priestly power. The priests became powerful 
through their control of economic resources, tJ:teir hold over the religious 
anxieties of the masses, their possession of'.ly "science" and, espe
cially, their control of education in the bureaucratized states. This strug
gle led to the historical ups and downs of secularization and restoration 
in the "substantive development of culture," 'wlth usutpet5 ultimately 
striving for legitimacy and hence restoration. 

Thus did Weber assemble the elements that went into the making 
of his Sociology of Domination in &mwmy ~nd Societ]': patrimonial ism, 
feudalism, charisma (as military communism), the city and hicroa-acy. 
In sum, Weber's ancient and medieval studies COntain not only much 
of the historical substance of the la~r work, but also its gradual con
ceptualization. 

8. Weber's Vision of t~e F.hlre and His A~ic Politics 
Weber did not hesita~ to draw political. lessons from academic . 

studies, but the relationship must be properly un~eDi{)(Jlt He believed 
that schoJars should unOinchingly face the arduous work of f~-linding 
and only then e"press political views. He insisted on detacluuent in . 
order to gain a hear:ing for his vieM-the basic strategy in his aC8liemiC 
politics. Sociology became for him a weapon in the SlnlggJe against the 
predominant views' in the Verem fir SozialpaJirilt and the founding of 
the Gecman Sociological Association a vehicle' for the same putpose. 
The two grctt issues. closely related, were the sOcial dynamics and future 
of Gennan sodety and the feasibil!ty and desirability of value-neutrality 
in social science.tO 

In warning of the political dangers- Ile foresa\)', Weber used his
rorical paraJlels, although he rejectal the use of analogies for historical 
explanation. Thus he appended one pap of warnings to his 1908 study of 
Antiquiry in order 10 impress his mMim ~ vivid puaBels. Wttboul 

39. 11nd.,44. . . ,,0. Oa the II:nSioni ~ polidcs ad scho~~ IDCD of che 
~ fUr ~po~, see IAeter LiDdeDlaub., Richtux. .... VeNiJI #'iIIr 
~tf~ w~1uaft vml SozWpoliajA itn Kaiserreic" iesNdta: S~, 
1967). 'Jlais massive study will be the andatd work OD the poIilb oE German 
.,.d-mit mea during the pcriQd; the ~t iDtrodudioo walCiJl writCeD ~ 
~tl)'ofjt. 
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implying any historical inevitability he upheld...-...et least didaaicaUy
the maxim: '1f it has happened before, it may happen again_" At issue 
were the effects of bureaucratization: 

The paralysis of private eccnomic initiative through bureaucracy is 
not limited to Antiqwty. Every bureaucracy, including outS, has the 
I&lI1e tendency by virtUe of its expansionism. In Antiquity the policies 
of the city state paved the way for Capitalism; today capitalism is the 
pacemaker for the bureaucratization of. the economy. Let us imagine coal, 
iron and mining products, metallurgy, distilleries, sugar, tobacco, matches 
-in short, all mass pr~ucts that are already highly canellized-taken 
over by staee-owned or state-<'OOtrol1ed enterprisesj let the crown domains, 
entailed estates, and state-controlled resettlement holdings (ReJlteJIgiiter) 
proliferate and let the "Kanitt motion" be ~ and executed with all 
its consequences;41 let all military and civilian needs of the state ad-
ministration be met by state<>peratl!d workshops and eooperativesj let 
shipping operations on inland waterways be compelled to use state tugs 
[as pardy realized in 19l3], put the merchant marine under &qte super-
vision, have all w1roads etc. nationalized, and perhaps subject conon 
impotts to international agn:emenlSj let all these enterprises be man
aged in bureaucratic "order," introduce state-supervised syndicates. and 
let the rest of the economy be regulated on the guild principle with 
innumerable certi6cates of competency, academic and otherwise; let the 
citizenry in general be of the remie1 pczisibJ,. ~then. under a mlli
tarist-iiynasric regime, the condition of the late Roman Empire wi)) have 
been reached. albeit on a technologically more elabowe basis. After an, 
the Gcml3n burgher of today bas ~ scarcely more of his ancestors' 
t:.~ from . the medieval T o.vn Leagues than the Athencan in ' 

s time had preserved tho5e of the 6ghtea at Marathon. "Order" 
is the motto of the Gennan burgher~ven, in most cases, if he calls 

. himself a Social Democrat. It is very likdy that the bureaucratization 
of society will one day subdue capitalism just as it did in Amiquiry. 
Then the "~narchy of production" win be. replaced by that "ordei' 
which, in a ?try similar ~haractcrized the late Roman Empire and, 
even more, the New Kin and the rule of the PtoJemics in Egypt. 
Let no one believe that the citizens' service in a banacked anny. bureau
aatically eq~ clothed. fed, drilled and comCDaDded, cap provide a 
countervailing fQrce to such bureaucramaiion or, more generally, that 

"J. Reftflmgiiter were small boldings.iDdiviJib1e" and inalicabJe ottpc Wilb 
gOftmftJeDr ~QD,aeaced fat die "loner c:ulDDiJation" (GenaPiMtioa) oE 
the eaaeru part of the Reich, &rst under tile ~n resett1eJn,eqt ad of J886.
Count Kanitz, a Comervative ReicMtag dqnuy, in 18sI .. de~d cbe mmtlltioD 
of II state monopoly for gJ8in imports in the"jntere5C of prioe su~ for cbe out
J?,ut of die grain-padtx:ing llMhr estates of eastern Ccnnany. 'The oaIW 
'Kanitz motion" failed, but was Ibnafter resubmi~ yett a£tft ~ by rbe 
aprian grou ps. 
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modern conscription in dynastic states has any inner affinity with the 
spirit of the citizeruy-in-auns of the distant paSt. However, these per-
spectives do not belong here." . 

It is, of course, significant that Weber added these perspectives. in 
spite of his disclaimer. In thefa11 of 1909 the Weber Im;>diers, Max and· 
Alfred, clashed with an older generation of scholars at the Vienna meet
Jng of the Verei" fUr SozWlpolitilt. Some younger members were critical 
of the state metaphysics of men like Gustav von Schmoller and were 
ready to go beyond their elders in matters of social ttforID, a.gainst them 
with regard to democratization. The two Webers 'attacked the belief of 
the older reform generation that strengt}lening the power of the state and 
extending the economic functions of its bureaucracy would lead to 
greater social harmony. Opposing the conservative State Socialism of the 
aged Adolf Wagner, they pointed to the dangers of bureaucratization. 
Ecmwmy and Society later demonstrated how the bureaucratic phe
nomenoncould be .studied comparatively in a non-ideological way. But 
at Vienna Weber e~ his sentiments and convictions, which 
should be seen not only as the counterpoint, hut as one of the motives. 
for the Sociology of Domination. Weber granted to the older view of 
bureaucracy-perhaps in part as a tactical concession-that : 

no niachinery in the world functions so p~y' as thi~ apparatus of 
men and, mor~, sO cheaply .... ~en the .Veran tw. Sorialflolitilt 
was founded bn 1872]. the generation of Privy Councillor. Wagner 
called for more than purely techrfical yardsticks in economic affairs; at 
the time this group was just as small as we who think diiierendy are 
today in relation to you. Gentlemen, you then had to fight d:le salvo 
of applause for the purely technological accomplishments ~ industrial 
mechanization emanating frmn the laissez·faire doc:triDe. It appears to me 
that today you are in danger of providing such cheap applause to me
chanica) efficiency as an administrative and political criterion. ... 
Rational calculation ... reduces eve!)' wOrker to a cog in this [bureau
cratic] machine and, seeing himself in this light. he will merely ask 
how to transform himself from a little into a somewhat bigger cog, . . . 
an attitude you find, just as in the Egyptian ranri. incn:aiingly aJ'Qang 
our civil servanfs and 'especially their succ~, our students. The 
passion for t"lfe8.uCratization at this m«ting drives us to despair." 

Weber was not opPosed to the Verein fur SozUdpPluilt as a prop a- -
ganda association, as he ~ it. hut its academic activities were unduly 
handicapped, he felt, by its ideological pceoccupations. Hence, after the 

41.· GAzSW, ~7.,E· 
43. GAzSS, ~J3f. 
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Vienna meeting, he ~ the founding of the German Sociological 
Association-to be an instrument of collective empirical research and 
"purely scientific dncuWons." In the winter of 1909/10 he suggested 
team projects OJ! the press, voluntary associations, arid the relationShip of 
technology and culture. Weber apparently sustained most of the organiz
ing effort It was soon ~r that his colleagues resisted pro~t roopera
tion and only hesitantly accepted organizational responsibilities. And 
some men whose academic careen had suffered; because of their novel 
sociological interests, Weber noted with chagrin, viewed the association 
as compensation for statUi deprivation-he spoke of· a salon des ~. 
The SociolOgical ~tioD first met in the fall of 1910. Weber SUJJt-

marized the intent of ~ statutes: "The aDOCbtion rejects, in principle 
and definitely, all propaganda for action-oriented ideas from its midst." 
He immediately added dan this had nothing to do with general non
partisanship or the "papular midd1e-d·the-road line". radier, it meant 
studying "what is, why $OIDtJhing is cbe way it is, fur what historical and 
social «asons."" Secondly. the aSIOCiation should not he an assembly 
of notables for whom ~benhip in one or another committee was a 
matter of honor. Thirdly, the asfOdation should not engage in "empire· 
building" and arrogate to itself rasbbetter left to decC'!'ntralized study. 

Sociology, then, was to be disciplined discourse and infonnation 
gathering, but sociologists should be politically articulate. Weber wanted 
to ~rate the organizational setting for research from political action. 
In the fall of I91~ he attempted to organi7.e IlleR from the len wing of 
the Verein fW S~tiJt; a few met in Lei~ to ~rrange periodic ' 
meetings on the failures and the future of wdf~ legislation and social 
refonn. DilFefences of opinion, however, pmvcJ too great and no nucber 
meetings took place. " . . 

At the second annual gathering of tM Genun Sociological Associa
tion Weber pleaded once more for the raison d'ltn of the 'associa~. 

44. V~tptp1'l da Brnm~Jsn' Sodo~. ~ '9,
:n.Okt. 1910 (Tatnnp: Mohr, 1911), 391. Ob the aJDtrut ~lIciImcilic 
alS ,oeut aDd ~cal judpamt .nd tbe Deed for • ~ ~. 
lee .bo ~ von Gottl-OttJllienEeJd, lM H~ Mt. WQf1q CJma: 
~, 1901). Weber eft£Ii~ this aeglected work lad Kknowled:sed it iD tbt 
pmatory noce 10 ,E.amomy and Society. Gotd wu (JnI! of _ 6m ~DOa and 
C'tefenders « "jarp" in lOdaJ sciaJce, rhat mr.ans,. of tI!DnI rmrmed hom bach 
~ ~ J1lCIDI..iDgI aDd ideological Jftfc:~" On be cWDitioa of "a1~ 
DeQUality (W~ilsfTe_it) see Jti.aoncs W~'. uticle in H~1an 
W~hcJ. _ PJrilosophie (forthcoming). 

4S. see Weber's rost ~ creWBr to the ~paDts daIed New. IS, 1912, 

in Bemhard smam, ed" "Ein Rwdschreiben Max Webea zur Sam!pWtik,'" 
Soritlk Welt, XVIII, r967,' 261-171. 
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"somber discussioh" and the study of "questions of fact," since the habit 
of value judgment persisted. As he later said: "Will the gentlemen, nOlie 
of whom can manage to hold bad his subjective 'valuations,' all in6~ 
nitely uninteresting to me, please stay with their kind. I am absolutely 
tired of appearing time and again as the Don Quixote of an allegtdly 
unworkable approach and of provoking embarrassing scenes."·· 

This aggressive stand for detachment must be seen in the institu~ 
tional context of the time. Weber especially abhorred the misuse of the 
rostrum for the indoctrination of the students, who could neither answer 
nor argue. "The least tolerable of all pwphecies is surely the professor's 
with its highly personal tinge."4~ However, many students indulged in 
"zoological nationalism." In that case Weber's postulate involved the 
attempt to face them with inconvenient ,facts. Weber also continued 
Mommsen's struggle for. a "science without presuppositions"-Momm~ 
sen's war·cry against the ~ted· intrusion of religious criteria in aca· 
demic appointments.' 

Weber's advotacy of~eld and sUlVey research, a crucial part of his 
notion of "value-neutral" fact~nding," put him ahead of most of his 
colleagues, but here he was also his own worst enemy. He was quite 
successful at raising funds and opening ,channels for the lar~e 
projects of the Sociological Association, yet he was not well·suited for the 
role of project or institute director who furthers research by diplomati· 
cally avoiding controversy with clients and colleague:;. The press study 
did not materialize when Weber withdrew as director to avoid biassing 
the project: Early in 1911 he had begun a law!Nit to force a newspaper 
to reveal a slanderous source, a move that made him controversial in 
some press circles.·' Weber was never content to be a mere student of 
law; in the nineties he had practiced law along with his teaching and 
writing.· He considered the suit an honorable and pragmatic form of 
normatively controlled struggle~ of his major scholarly concems. 

46. Marianne Weber, ubembild, 430. 
47. lind., 33~' .. 
48. On the pioneering eIFofts of Weber and Tomes. see Anthony R. Ober

d.aH. E~ SociGl &search m ~r, ,8 .. 8-'9' .. (The Hague; MOllton, 
196,). Weber and T6nnies ~ Ii[mly together in, their advocacy of .Geld and 
~y tae4rcb. TOruries sttongly ~~ Weber's noOon of value-neuttal sociol· 
ogy against TroeJrtth. ~ Ferdinand TOMies, -Troeltsch WId die Philoaaphie 
de! ceschichte," in his Soriologisdlfl StauJkr& _Ii Kri~1eetc Oms; Filcher, J9:1.6), 
419f. . -' 

49. For Weber', explanaDaoIee Verlumdlu"SC" des ZweiCe" De1Itschen 
Scriolog6lltGges. Berlin, 2.ci.-n. Olu. 1912. CTiibingm: Mohr, 1913)' 7Si. On 
the badtground ot!he "'h, lee below, p. 354, 'D. 6. 
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. His willingness to fight openly, and to sue if necessary, in academic and 
. personal affairs made him a highly inconvenient man and tended to 

impair his etfectiveness as ~n organizer ~ academic enterprises. Weber 
persistently criticized the corporate failings of the professorial estate. His 
articles and statements on academic improprieties, the general state of 
the universities and the need for university refonn elicited the public 
Counter-attack, at one time or another, of groups of professoIs and officials 
of the ministries of education.5O In generaL his intellectual, political and 
moral demands were beyond the capabilities of most of his colleagues. 

At any rate, in 1912. Weber withdrew completely from his executive 
duties in the Sociological Association: '1 must return now to my sci
el')tioc work. Things can't go on this Way;. f am the only one to sacriru:e 
personal scholarly interests, yet I have achieved no more than the bare 
running of a coasting machine.',n The work to which he returned was 
Economy and Society. 

'I 
9. T~ PLlnning of Economy and Society , 

Marianne Weber reminisced in' her husband's biography that 
&a7wmy and Society "unintendedly grew into the major work of his 
life. It&t lhe impetus came from Paul Siebeck, publisher of the famed 
Archiv fir Sozialwissewschaft uJad SodDlpoli'ilr., which Weber, Werner 
Sambart and Edgar }aife had taken over in 1904. In 1909 Siebeck pro
posed to replace the outdated Htmdb~h cler politisdtm OeJwMmie 
edited by Gustav SchOnberg in the eighteen~ghties, U which among two 
dozen contributions contained Schonberg's theory of economic stages 
(2.nd ed., I, 2.5-45; criticized below on p. 117) and August Meinen's 
rationale for agrarian research from a liberal point of view (2.nd ed., 11, 
149"""2.2.4). Weber agreed to edit an entirely new series. However, the 
fact that this was a new venture did not prevent an acrimonious aca
demic row, when a young profeSsor who had failed to find contributors 
for a revised e4ition r:¥ the old handbook aOOlsed the publisher and, by 
implication, Weber of slighting the Snancial jnterests of Schonberg's 

. impoverished heizs. Weber came to Siebeck's defense; the y(nmg man; 
-in tum, mobilized a group of older professors and threatened a public 

So. For III 8tCOUDt. lee Marlamle Weber, LUewsbUd, 'P3-1', 430-56. 
51. I&id., 42.9. 
52.. Ibid., 42.,. 
5'3. Gustav SchOohezg (eel.), HaJkcJa d.r PQl~ ~ (2, wis.; 

Tiibingen: Laupp, 18h. 2.M ~ aDd enlarged ed. in 3 wis.. 188,-86). 
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scandal. In the ensuing morality play Weber's acute sense of honor and 
propriety was once again engaged. a. 

The old handbook was limired to the traditional topics of political 
economy. Weber titled his series Outline of Social EconO'fni.cs (Grund
riss der So%ialoltonomilt); the term, wider than "institutional economics" 
and less inclusive than "sociology," enabled him to encompass all rela
tionships of economy and SOCiety. He asked a number of men for con
tributions to be completed within two years. However, some failed in 
their promises, others produced. disappointing manuscripts, still others 
were dismayed as their contributions were outdated by the re$ulting 
delays. The fifst volumes did not appear untH 19'4; then the war in
terrupted the venture. The series closed in 1930 with more than a dozen 
volumes publlshed. Among contributors well·known in the United 
States were Robert Michels, Werner Sombart, Joseph Schum peter, Emll 
Lederer, Karl Bucher and Alfred Weber. Some titles in the series were: 
The ECO?IQmy and the St;iersce of Economics; Economic Theory; Econ
omy and Nature; Modem Capitalist ECO'fU}'rny; Social Stratification 
Unckr Capitalism; Welfare Politics Under Capitalism; Foreign Trade 
and Track· Policies; there were also several volumes on primary, sec-
ondaryand tertiary industries. . 

As the coordination tntubles of the projected series mounted, Weber 
expanded his own contrihhtion. Without this exigency, he might never 
have attempted a summa of his sociology, given his absorption in other 
interests and his conviction of the "futility of the idea ... that it could 
be the goal of the cultural sciences, no matter how distant, to construct 
a closed system of concepts which can enc.:nnpass and classify reality in 
some definitive manner and £ram which -it can be deduced again."~~ 
Now, however, he was motivared to ~ttempt his own historically open 
systematization: "Since it was impossible to find a substitute for some 
[promised but unwritten] contributions, I concluded that I should write 

- a rather comprehensive sociolOgical treatise. for the section on &.onomy 
and Society, to provide an equivalent presentation and ~ improve. the 
quality of the series. I had to sacrifice other projects much moreimpor
tant to me; in other circumstances I wo\Jld never have taken on such a 
task." His wife saw through these complaints: "At last he was under 
the spell of a great unified task."" 

In his 19'4 introduction to the serie$ Weber spelled out the rationale 

5'4. MarianDe Weber, ~ 446-451- . 
n. GAzW, 184; cf. Shils arid Finch (eds.), MedJOdology .. _ , 84. 
56. Marianne Weber. ~Ll, <424' . 
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of the project: "'The basic idea was to study economic de"elopment 
particularly as part of the general rationalization of life. In view of the 
systematic character' of the work the addition of a general economic 
history has not been planned for the time being."af 

Tracing the historical lines of rationalization was certainly one of 
Weber's intentions in Economy and SocUty, as is a so indicated by 
scattered remarks in the text (for example, below, 333). Howe"er, the 
work is not primarily a study in the rationalization and the "disenchant
ment" of the worll;pi In a letter of June 11, 19l4. Weber explain~ to 
the redoubtable medievalist Georg von Below his specifically sociological 
intention: ' ' 

This winter I will probably begin with the printing of' a fairly 
voluminow contribution to the Outli1U! of Sodol &anomies. I am deal
ing with the stIucture of the politic~ organizations in a comparative 
and ~tic manner, at the risk of falling under the anathema: 
"dilettantes compare" We are absolutely in accord that history should 
estabI~ what is specific ~, sa;:, ~he ~ieval c.iry; but t?is is ~ible 
only il we' 6rst bnd what II rrussmg In ~ cmes (anCIent, Chinese, 
Islamic). And so it is with evel thing else- It is the subsequent task of 
history to 6nd a, causal explanation £Or these speci6c traits. I cannot 
bel eve that ultimately you think othetwise; some of your remarks speak 
more Eor than against my assumptim. Sociology, as I understand it, can 
perform this vet}' modest preparatot: work. In this endeavor, it is un
fortunately almost inevitable to give offense to the I archer who com
pletely masters one broad field, since it is, after all, impossible~-m be a 
specialist in all areas. But this doesnotconvince me of the scientific futilit 
of such work. Even my hastily written essay on ancient agrarian histor 
On the Handw&ferlnu::h t1er S~h4ften) has been useful, in· 
dud ngthose 6ndings that have been su~. This ~ tome proven 

57- In Karl Bucher e~ W., Wir~hQft t6,.d Wiruch.afuwissmsc1u:ft, Section I, 
Vol 1 of G,.,mdriss der SozialoJwnomik (1nd ed.; Tuhingen: Mohr, 191.4), vii. 
U pan the urging of students. Weber tunied to the task of a general economic 
history in the winter of 1919/2.0. This was1iis last completed lecture r.ourse. 
.. \fter hia death the lectures were reconstructed ~ su~nt notes and published 
as WirtscMfUgeschichte. Abriss der u"ivermk" SozilU- t6ftd Wirts.cMftsgesdlichte 
C3I'd ed.; Berlin: Duncker" Humhlot. 1958), uamlated by Frank H. Knight as 
G~r ~ HisWry (New Yotk: GreenbeJg, 19:17). Tbe ~ic History 
suffers ~ vari"'-ls gaps; the English editiOh also omits the terminalogical intro
duction. lhe work makes easier readipg than ~y and SCJCiety Jnsofar as it 
treats phenomena. such as the house~old, neighborhood, kin-group. valage, and 
manor in greater historical continuity; it is inferior in terminnlogkal and rpt.e-
matic~. .-

58. For an interpretation merely along this line, see Giinter Ahramowski, 
Das Gescltichuhild Ma: Wehers. Utriwmalgesdlichts Qm Lritftukn des DIczj. 

dentate.. Rorio...alisiert6ftg$p'roresses (Stuttgalt: Klett. 1966). 
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by the dissertations of Wi1cken's pupils in Leipzig. But the essay was 
certainJy no masterl'iece. n 

In the Same year-1914-Weber published a projected table of 
contents fonhe Outline of Social Economics, including a detailed plan 
for the manuscript (Part Two) he had written between 1910 and 1914 
-Part One was written years later. The table of contents shows that 
Section III of the Outline was titled "Economy and Society" and was 
to contain two pans, "The Evolution of Systems and Ideals in Economic 
Policy and ,Social Reform" by Eugen von Philippovich&o and "The 
Economy and the Normative and De Facto Powers" (Die WiTtSchaft 
und die i~sellschaftlichen Ordn'Ungen und Machte) by Weber. Econ
omy and Society is not, then, the original title of Weber's work. The 
title· now used for Part Two of the work is the "true" one, if more 
cumbersome in English. However, its meaning is not obvious. Weber 
does not proceed from the national economy and its relation to society; 
rather he begins with social action, of which economic action is that 
rational case concerned with want-satisfaction under conditions of resource 
scarcity and a limited number of possible actions. The basic "economy" 
is the "household" in the archaic English sense; in common German 
parlance WiTtschaft may refer to a farm or an inn as well as to the 
national economy. 

The "nonnative and de facto powers" are the laws and conventions, 
on the one hand, and the groups that sustain them on the other. The 
relationship between the nonnative and the merely coercive, between 
legitimacy and force. is ever varying in the llux of ideal and material 
interests and the vicissitudes of power struggle. There are no his
torically effective ideas and ideals without 'iocial interests backing them, 
and force 'is rarely used without at least the semblance ri' a rationale 
before the staff and the subjects. -Tlle formulation of the title expresses 
these dual forces that impinge on the individual's social action . 

. Weber's projected table of contents (of Pa~t Two) compares with 
.the chapters of the English edition (in parentheses) as follows: G1 

5'9. The letter i$ reprinted in the second edition of Georg von Below. Der 
deutsche Slaat des Mittelalters (LeiFig: QueUe und Meyer, 19:15), xxiv. The 
dictum "dilettantes compare" was coined by Goethe and hurled by Heinrich 
Brunner againsr representatives of the comparative method Cd. ibid., 333).
Weber certainly addressed himseJf ad hominem, but more in emphasis than 
contenr. 

60. PubHshed in KarJ Bucher et ,d.; op. cit., 126-183. 
61 .. The table of contents, which was induded in the early volumes of rhe 

Grt,j.1riss der SorialOA!onom ik, is reprinted in Johannes Winckelmann, "Male 
Wehets Opus POithumum," Zeitschrift fUr die gesamten Staatswis5e'ltschaften, 
vol. 105', 1949, 370f. In this essay W ind.elmann 61st proposed his reorganization 
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I. Categories of the Varia.ls Forms of Social Order (partly contained 
In ch. b-2, but mostly in "On Some Categories of Interpretive 
Sociology"; cf. Appendix 1, below) 
The Most General Relationships Between Economy and Law 
(ch·l:4) 
The Economic Relationships of Organized Groups Cch. II) 

2,. Household, Oikos and Enterprise Cch. IV) 
3. Neighborhood, Kin Group and Local Community Cch.III) 
4. Ethnic Group Relationships ech, V) 
5. Religious Groups 

The Class Basis of the Religions; Complex Religions~ and Eco
nomic Orientation Cch. VI) 

6. The Market echo VII) 
7. The Political Association Cch. IX) 

The Social Determinants of ~gal Development Cch. V Ill) 
Status Groups, Classes, Parties Cch. IX:6) 
The Nation Cch. IX:s) 

8. Domination 
a) The Three Types of Legitimate Domination Cch: X-XIV) 
b) PQlitical and Hierocratic Domination echo XV) 
c) Non-Legitimate Domination. The Typology of Cities echo 

XVI) 
d) The Development of the Modem State 
e) The Modern Political Parties 

Weber died in 1920 before finishing either Part Two or the later, 
Part One. The last two sections on the modern state and the modern 
political parties remained unwritten. Weber's table of contents of Part 
Two was not followed in the two editions undertaken by Marianne 
Weber and Melchior Palyi (1922 and 1925) and the reprint of 1947 
(third ed.). It was not until Johannes Winckelmann's edition of 1956 
(fourth ed.) that the intended structure of the manuscript wadargely 
restored 

10. The Structure of Economy and Society 
The following remarks are not intended to summarize Economy and 

Society, but to elucidate some of Weber's underlying reasoning as well as 

of Wirtschaft u"d GesellschAft. See also his introduction to the 1956 edition 
(WuG, xi-xvii); the prefa~ Eor the 1964 paperback edition CWuG-Studienaus
gabe, xv-xvi) indicates some further changes. 
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some of the systematic connections among the chapters, irrespective of 
their length. Particular attention win be given to the previously untrans
lated chapters and sections and theirrelationship with the other parts. 

I. PART TWO: THE EARLIER PART 

CH. 1. THE ECONOMY AND SOCIAL NORMS: ON STAMMLER 

Most books have a foil as well as a model. They are written to criti
cize some books and emulate others. One visible starting point of 
Economy and Society is the attempt at a positive statement of what 
Rudolf Stammler "should have meant," as Weber put it in the prefatory 
note to his. essay "On Some Categories of Interpretive Sociology" 
(1913).'" This essay was part of a longer methodological introduction 
to the work and corresponds to the firs! section in the 19 I 4 outline, 
"Categories ot the Various Forms of Social Order." 

Like his friends Jellinek, Simmel and Sombart, Weber wrote a 
critique of Stammler's Economy and Law According to the Mate'nalist 
Interpretation of History."~ Weber bluntly denied its "righ~ to scientific 
existence,"6' but his critique was not identical with his objections to 
historical materialism. Stammler, a neo-Kantian philosopher, claimed to 
have systematically deduced the feaSibility of objectively correct social 
action and laid a new epistemological foundation for social science by 
demonstrating the identity of social ideal and social law, He discussed 
at great length the relations between legal and economic order and 
denied their causal relationship in favor of their correspondence as form 
and content, a position diametrically opposed to Weber's, who repeated 
in E:onomy and Society (below, 32.5ff. and 32f.) that his critique was 
directed against (a) the confusion of the normative wirh the empirical 
validity of an order, (b) the confusion of regularities of action due to 
normative orientation with merely factual regularities, (c) the contrast 
between convention and. law in terms of free will-as if conventions 

. 6~. HOber einige Katef(Orien der verstehenden Soziologie," Logos, IV, I 9 I 3, 
reprinted in GAzW. 42.7, See also below, p. 4. 

63, Cf. Rudolf Stammler, Wirt5cn~ft und Recht n~cn tier m~teri~listjschen 
Gescnjchts~1'ff~ssung. Eine so;:;j~ll'nilosophjsche Untersuchung (2nd improved 
ed.; Leipzig: Veit, 1906). For Stammlcr's dj!finition of the task of the socia! 
sciences and a summary of his,theory, see 574ft Weber spoke on the difference 
between Marx and Stammler ar rhe 19 I 0 me~ting 0'£ the Sociological Association; 
d. Ve{n~ndlun~en des Ersten De1'tscnen Soz;olo~ent~ges, 96, 

64. "R. Stammlcr's 'Obcrwindung' det materialistischcn CeschichtsaufFassung" 
(19°7), reprinted in GAzW. 291. ' 
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were not coereive-, and Cd) the identi6cation of law and oon.ention as 
the "fonns" of conduct as 'against its "substance." 

As a trained juriSt and economist Weber was faced with both the 
nonnative orientation of jurisprudence and the ethical components of 
laissez-Faire and stare-socialist economics. He could develop a sociological 
approach only by insisting on the separation of the nonnative and the 
empirical, a separation accomplished with his theolY of social action. In 
the essay on intelpretive sociology and in Part Two of Economy and 
Society he defined social a~ion just'as he did later in Parr One : subjec
tively meaningful action oriented to the behavior of others-it is called 
Cemeinschaftshandeln in the older part and SOtiales Hadeln in the 
newer. Normatively regulate~ action is only one variant of social action. 
"Sociology, insofar as it is concerned with law, deals n~t with the 
logically correct 'ohjective' content of legal norms but with action for 
which, among other consider"tUm.s, the ideas of men about the meaning 
and validity of celtain ,egulations may play a significant role as both 
determinants and resuhants."u 

Weber. elaborated a continuous typology of social action along the 
line of increasing rational control, persistence and legal compulsion. This 
typology--partly presented in Appendix I-ranges from mere consensual 
action CEinverstiindnishandeln) and ad hoc agreement CCelegenheits
vergesellschaftung), through various kinds of regulated action and en
during assOCiation (Vergesellsch"ftung), to the organization CVerband) 
and compulsory institution CAnstalt). These kinds of action differ from 
behavior that is not social or borderline: Massenhandeln, which may be \ 
rendered "mass action," "statistically frequent action" or "collective 
behavior." 

In this scheme only men act, neither society nor individ~al groups. 
However; men acting in concert form groups CGemeinsch"ften), and 
these persist only if they have a "constitution" in the soci\Jlogical sense, 
that is, if their order is consensuaI1y accepted by members (or outsidels) 
for whatever reasons. Belief in legitimacy need not be the primary reason. 
Therefore, Weber deals in the first chapter with the consequences of 
the factual impact oflaw on economic conduct. , 

The economic order is 'made up of the actual control over goods and 
services insofar as it is consensually recognized. Sociological economics, 
then, deals with the actions of men insofar as they are conditioned "by 
the necessity to take in.to account the facts of economic life." However, 
instrumentally rational action must also take into account the fact of 
law, defined 'empirically as "guaranteed law": A legal order exists when
ever an association is ready to enforce it. Weber t:na~es it immediately 

65. GAzW, 440. Emphasis added. 
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clear that law is by no means in all cases "guaranteed" by violence 
(Gewalt), and he rejects the view that "a state exists only if the 
coercive means of the political community are superior to all other 
communities" (below, 316), 

The two basic categories of an order-i:onvention and law-Weber 
defines in close proximity to Sumner and in contrast to Stammler. Al· 
though conventions are not safeguarded by men (a staff or apparatus) 
specifically associated to uphold them, they can be enforced jus~ as 
effectively as law by psychological, and even physical, coercion on the 
part of the group membe.s. Compliance with a conventional or legal 
order is frequently determiried by a person's self-interest in the continua
tion of consensual action. UnceHecting ha bit is another universal reason 
for regular and regulated behavior. The beginnings of convention and 
law in habit, usage and custom lie in the realm of inaccessible prehistory. 
Yet, in view of these powers of persistence, the histOJian must be able to 
account for the innovating capacity of men. Rejecting older views of 
~rnitation, Weber prefers Hellpach's theory of innovation through in
spiration and empathy-an anticipation of the 'theOIY of charisma in 
chs. VI and XIV. . . 

Throughout his"analytis, Weber combines his effort at terminological 
precision with an insistently realistic approach to human affairs: Men 
are creatures of habit, but they are also strongly motivata::f by their 
material and ideal interests to circwnvent conventional and legal rules; 
in all societies the economically powerful tend to have a strong inRuence 
on the enactment and interpretation of the law. However, the presence 
of law, with its various forms of coercion, mak~ a great deal of difference 
for sodal action. On a general level more cannot be said. Here as else
where Weber careful!y points out the limits 'of generalization: "The 

.. ~ejitr:·:of. the::law's factual impact on economic conduct cannot be 
determined generally, but must be calculated for each particular case." 

CH. II: ON MARX, MICHELS AND SOMBART 

Webe~s e"!phasis on the limits of generalization ·has here a critical 
thlUst directed against historical materialism and economic functionalism 
(below, 34')' If work on economy and society must sooner or later take 
a stand on historical materialism-Weber took his stand at the first ap
propriat~ moment. It would be wrong, however, to say that the qitique 
of historical materialism occupies ·the dominant place in the work, above 
and beyond Weber's other polemical and positive interests. What may 
appear at first sight as "reaction" ~o, Or "reRection" of, historical mateTial
ism-such as.Weber's interest in ancient capitalism-more often stands 
in a tradition of economic and legal history of which Marxism was an 
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extreme offshoot. Weber recognized historical materialism as a political 
force but did not take its ultimate claims seriously. About the time this 
chapter was writtenr he told his peers at the first meeting of the Socio
logical Association: 

I would like to protest the statement by one of the speakers that some 
one factor, be it technology or economy, can be the "ultimate" or "true" 
cause of another. If we look at the causal lines, we see them run, at one 
time, froni technical to economic and political matters, ~t another frem 
political to religious and economic ones, etc. There is no resting point. 
In my opinion, the view of historical materialism, frequently espoused, 
that the economic is in some sense the ultimate point in the chain of 
causes is completely nnis,hed as a scientUlc proposition.6G 

Weber also rejects economic functionalism insofar as it postulated an 
unambiguous interdependence of economic and non-economic elements. 
Not all social action is economically influenced, and not all groups are 
economically relevant. Culturally important groups, however, have some 
kind of relationship with economic elements; all persistent groups must 
in some way meet their wants. Weber presents a simple typology of 
economically active groups, ranging from economic groups proper, 
through various economically active groups and those merely influenced 
by economic factors, to regulatory groups of a political, religious or other 
nature.~' On line with the reasoning in ch. I, regulatory groups belong 
into an economic typology of groups.) , 

Although Weber gave attention to the technological factor in history, 
he related want satisfaction primarily to modes of appropriation and , 
expropriation, not to modes of production. The crucial importance of 
appropriation appears at first sight as a "quasi-Marxist" position, but in 
fact is another difference from Marx. Weber saw the Mandst concept 
of the mode of production blurring the technological and economic 
aspects. He expl~ined before the Sociological Association: 

To my knowledge, Marx has not defined technology. There are 
many things in Marx that not only appear contradictory but actually 
are found contrary to fact if we undertake a thorough and pedantic analy
sis, as indeed we must. Among other things, there is an oft-quoted passage: 
The hand-mill results in feudalism, the steam-mill in capitalism. That 
is a technological, not an economic construction, and a,; an assertion it 
is Simply false, as we can clearly prove. For the age of the hand-mill, 
which extended up to modem tiI11eS, had cu1~ural "sliper-structures" of 
all conceivable kinds in al1 fields_ 68 

66. Verhandlungen des Ersten Deutschen Soziologentages, 101. 

67. In Part Two the economically ·active groups are called Gemeinschaften, 
in Part One Verbiinde (organizations). . ' 

68. Verhandlungen, op. cit., 9~f. TIle point is repeated below, 1091. 
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Such superstlUctures are related .to modes of approprlation~ 'which 
emerge from the competition for livelihood but also depend on the 
nature of an object, material or immaterial. Weber does accept the 
historical generalization that free property and acquired rights grew out 
of the gradual appropriation by group members of their shares in the 
group's holdings. Private property became important with the disintegra
tion of the old monopolist associations. It is a recurrent process in history 
that decreasing opportunities lead to monopolization; then legally privi
leged groups with privileged members (Rechtsgenossen) and organs 
come into being. Weber lists the stages of the appropriation of oppor
tunities through external and internal closure. With fine nominalist 
irony he mixes contemporary examples from Imperial Germany with 
historically early illustrations (below, 342). 

Once an organization has been established, the vested interests of the 
organs (functionaries, officials) tend to perpetuate or transform it beyond 
the original purpose. This phenomenon of institutionalization was a con
troversial point between Weber and his friend Robert Michels, who was 
just completing his Political Parties (191 I ).~V Where~s Michels reHied 
his observations into the "iron law of oligarchy" and thus stressed the 
sameness of the phenomena at issue, Weber pointed to the multiple, and 
often contradictory, consequences of institutionalization, which might 
lead to monopolization or expansionism (ch. U:3). For Weber the 
greatest historical example for the expansionist tendency was the age
old connection of cap~18list interests with imperialism. The expansionist 
tendencies of an organization cou~d, however, be restrained by monopo
list interests. In voluntary organizations the rational primary purpose 
might be overshadowed by "communal" goals if social action involved 
persoJ:al elements (below, 346), thus promoting closure and establishing 
social legitimacy. 

Irrespective of this dualism, most rationally organized groups must 
satisfy ;heir wants in one or more of the following ways: (I) the oikos; 
(2) market-oriented assessments; (3) production for the market; (4) 
maecenatic support; (5) contributions and services linked to positive and 
negative privileges (ch. Ib~)' 

With this typology Weber completes the economic framework for 
the substantive theme that runs through all of Economy Cmd Society; 
the preconditions and the rise ri modern capitalism. Subsequently, this 

69' On the close intellectual relationship between I\,Hchels and Weber, see 
my TIu! Social Democrats in Imperial Germany (Totowa, N.J.: Bedminster Press, 
1963), 249-1.57; d. also Juan Linz, "Michels e il suo contributo alla socio!ogia 
politic a," introduction to Roberto Michels, u Sociologia del Partito politico nella 
Democrllzill modernll (Bologna: Il Mulino, 1966), 7-119. 
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problemis treated from several vantage points: the household and other 
relatively universal groups (chs. Ill-V), religion (ch VI), law (ch. 
VIII), political community (ch. IX), and the various kinds of rulership 
(chs. X-XVI). This underlying theme, however, does not determine 
the typological structure of the chapters; moreover, it is paralleled by the 
themes of rationalization in religion, law and politics. In view of the 
importance that Weber attributed to the political factor in his previous 
work, it is no surprise that his first historical explanation (ch. [I: 5 ) 
concerns the way in which the fiscal and monetary policies of the modern 
states made possible the rise and persistence of capitalism. 

The issue of the origins of capitalism puts Economy and SOciety 
besides the work that apparently was both inspiration and foil: Werner. 
Sombart's Modern Capitalism.a Its two massive volumes were published 
in 1901, shortly before Weber began writing "The Protestant Ethic 
and the Spirit of Capitalism." Sombart and Weber had been close allies 
since the mid-nineties. Weber unsuccessfully tried to have Sombart 
succeed him in Freiburg when he left for Heidelberg in, .1897; in the 
reactionary nineties-the so-called Era Stumm-official ·resistance to 
Sombart was too strong. Both men shared a wide interest in the capitalist 
enterprise, the spirit of capitalism, social reform and the labor move
ment, and together they advocated the value~neutral approach in the 
Archiv fur Sozialwissenschaft. Sombart was the more flamboyant of the 
two and proved to be more mercurial. On the one hand, he demanded 
"facts, facts, facts-this admonition rang in my ears all the time I was 
writing the book." On the other, he also tried to explail) them from 
ultimate causes: "What separates me trom Schmoller and his school i~ 
the constructive element in the ordering of the material, the radical 
postulate of a uniform explanation from last causes, the reconstruction 
of all historical phenomena as a social system, in short. what I call the 
specifically theoretical. I also might say: Karl Marx."" 

This was not much more than a rhetorical declaration exaggerating 
the difference from his former teacher Schmoller. The work failed to 
link the many facts with its postulate and showed that Sombart was 

70. Werner Sombart, Der moderne Ka1'italismus, vol. I: Die Genesis des 
Ka1'italisml4s, voL II: Die TheDrie der ka1'italistischen Entwickll4ng (Leipzig; 
Duncker Be HumbJot, 1902). VoL III appeared much later as Das Wirtschaftsle~ 
ben im Zeitaltef' des Hochka1'italismus (Munich; Duncker lit Humhlot, 1927). 
For Talcott Parsons' interpretation of Sombart's relation to Marx. on the one 
hand, and to Weber on the other, see his Strl4cture Df SDcial ActiD" (Glencoe, Ill.: 
The Free P~es5. 1949), 495-499, and "Capitalism in Recent German Literature: 
Sombart and Weber," }Durnal Df PDlitical Economy, voL 36, 1928, 641-661, and 
vol. 37, 1929, 31-51. Parsons, however. does not deal with the question of the 
e)Ctent to which Weber's writings we~ a direct response to Sombart. 

7 I. ~ombart. 01" cit., I, )Cii and )C)Cix. 
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already far removed from Marxism, if he ever Was an orthodox Marxist. 
At any rate, Weber did not consider the postulate feasible, but he was 
interested in Sombart's facts and decided to approach them through 
systematic comparative study. Since this involved a methodological dif
ference, it was more than a ~ere sensible division of laoor.72 Sombart 
contrasted the traditionalist orientation of craft production with the 
spirit of capitalism, which to both men appeared very different from the 
universal desire for wealth. This spirit was a peculiarly European phe
Itomenon, but Sombart barely hinted at the comparative perspective; 
"A glance at other major civilizations, such as the Chinese, Indian, or 
ancient American, is enough to prove, in this regard too, the insufficiency 
of the view that the genesis of modern capitalism can be e>cplained from 
a 'general law of development' of the human economy."T3 W!,~re Som
bart merely glanced, Weber proceeded to the comparisons of Economy 
and Society and, irnmedia tel y afterwards, the studies of Chin a, I nd i a 
and ancient Judaism. 

CHS. JJJ-V: THE RBLAllVELY UNIVERSAL GROUPS 

At the beginning of ch III Weber limits his use of the teon "soc;Aty" 
to "the general kinds of human group,!;," He intends to deal wid: econ
omy and society in this sense, not with economy and Kultur -literature, 
art, science. The first groups t() be treated are relatively universal-house
hold, neighborhood, kin group, ethnic group, religious gmup, political 
community-; in other words, they are found at various levels of his
torical development, The "developmental forms" of thes~ groups are 
taken up in the Sociology of Domination. The treatment of the more 
basic forms is intentionalJy brief, in part because Weber is primarily 
interested in the more differentiated associations and their relationship to 

religion; law and politics, in part, presumably, because Marianne Weber 
,had dealt with some of the subject matter at length in her work on 
.Wife and Mother in Legal Development ('907). Weber limits himself 
to a series of points that either have polemical value or prepare the 
later exposition, His criti'cal targets are evolutionary conceptions, espe
cially the theory of matriarchy and the related socialist theory of family, 
property and the state (Engels and BebeJ); the neighborhood senti
mentalism of agrarian romantics; Gierke's notion of the kin group as the 
first political association; and racist and nationalist ideas. Against the 
Romanticist notions of those mourning the passing of Community, but 
also against the apostles of Progress, Weber endeavors to show that 

72. CEo Parsons, "Capitalism ... ," loco cit" 3', 50. 
73. Som~t, 0'. cit .• I. 379. 
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"communal" and rationalist, capitalist and communist, traditionalist and 
modernist elements appear in ever new combinations-in short, that 
history ~s not the progression from Gemeinschaft to Gesellschaft. 

Positively, Weber points out: The household is the original locus of 
pauiarchal rulership and the capi~alist enteIprise; the neighborhood is 
an unsentimental economic brotherhood; the kin group is the protective 
counter-fOlce to the authoritarian household; ethnic groups are not 
groups, strictly speaking, but propensities for, or residues of, group 
formation. Weber particularly stresses the pluralism of group affiliation 
in relatively undeveloped societies before the emerging political com
munity gradually monopolizes the use of force---contrary to the view tha~ 
modern society is more pluralist than traditionalist society in this respect 

Weber sees no evidence for a universal stage of matriarchy. He 
explains maternal groupings as a result of military separation of the 
males from the household. This separation produces the men's house, 
which nowadays appears in residual form in army barracks and student 
dormitories-Weber likes to move back and forth, often with ironic 
undertones, between tbe ancient origin of a phenomenon and its sur
vival into modem times. The patriarchal household emerges with the 
military dispersion of warriors in the countryside. In dealing with polyg
amy and monogamy _Weber provides a specifically economic. non
romanrl c explanation. Monogamy suited the household of the emergent 
urban patriciate; only later did Christianity raise it to an ethical level. 
With the dowry the calculative spirit entered the domestic communism 
of the family. This spilit reached a high point with the rise of the 
capitalist family enterprise. The legal forms of early modem capitalism 
originated in part in the communistic household, as Weber had already' 
shown in his dissertation. The enterprise was eventually separated from 
the household, but Weber points to an historical twist: a "Illter" eco
nomic stage, such as capitalism, may perpetuate or recreate an "earlier" 
(communistic) family structure in which the extended family remains 
a unit: "Beyond the balance sheet, those lucky enough to participate 
enter the realm of equality and brotherhood" (below, 36o)-a reference 
to the communist slogan. Here Weber takes obvious pleasure in outdoing 
the dialectic of historical materialism. His general point is that the 
household and domestic authority are relatively independent of eco
nomic conditions; in fact, they often shape economic relationships be
cause of their historically developed structure. Weber believed that the 
contractual regulation of houSehold relations was a peculiarly Occidental 
phenomenon. Only in Europe did the household create out of itself the 
capitalist enteIprise; elsewhere it developed into the oikos, the economic 
basis of patrimonial domination. 
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Households are rela.ted to one another through neighborliness in an 
unpathetic, economic sense. The neighbor is the typical helper in need. 
!bus, neighborliness is not restricted to social equals, but customary 
h,:lp rendered by social inferiors may gradually turn into manorial serv-

. ~ •. The neighborhood may become an economic group proper or an 
'~onomically regulatory group, but even in the self-sufficient economy 

of early times there is" no necessary identity between neighborhood and 
other associations. Only in the case of joint political action can the 
neighborhoOd develop into a local community. ' 

The kin group is usually.got an extension of the household but a 
protective group guaranteeing the security and legal protection of the in
dividual. Collective self-help is the most typical means for the defense 
of its interests. The oldest trial procedures originate in compulsory ar
bItration within, and between, kin groups. Insofar as kin groups do not 
have a head with powers of command and a staff, they are not organiza
tions in Weber's sense. Through their regulation of marriage and lineage 
r~lations kin groups may effectively curb domestic authority. Similarly, 
the property laws of the great empires steadily weaken unlimited patri
archal power, but because of the very predominance of patriarchalism
another dialectical feature of historical development. Kin groups may 
oppose political associations and cross the boundaries of political com
munities. They tend to become associations only when economic condi-
tions make it desirable to erect monopolies against outsiders. . 

Race and ethnicity are familiar devices for the monopolist protection 
of interests. Weber doubts the sociological utility of both concepts jf 
understood in a naturalistic way. He insists that, regardless of the out
come of genetic research, social behavior must be interpreted primarily 
in social terms. Ethnic membership derives from some consciousness of 
kind due to common customs, common language and common historical 
experiences. It may be the product of political association and may re
main after the group has dissolved politically. The cultural and political 
importance of ethnicity rests on the fact that the sense of ethnic honor 
is a spt"cific honor of the masses and, in the extreme, leads to the .notion 
of the chosen people. 

Weber's sketch of nationality and cultural prestige echo V:4) illum
inates the political situation of Central Eu.rope before the first World 
War. The section is closely linked to the chapter on the political com
munities echo IX). However, Weber had one more major universal 
group to deal with: the religious Gemeinschaft. In theoretical com
plexity, originality and sheer size the chapter on religious groups was 
bound to transcend the preceding chapters. 
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CH. VI: THE SOCIOLOGY OF REUGION 

In 1902 Sombart touched on the impact of Calvinism and Quakerism 
on capitalist development and noted that it was "too well-known a fact 
to require detailed explanation."H Weber. far from being deterred by this 
dismissal, proceeded to state more fully the' case for the Protestant 
ethic's impact on the spirit of capitalism.'~ He may also have been 
prompted by Schmoller, who in a mastelful review of Sombart, his most 
exasperating pupil, observed: 

Whatever Marx and the Social Democrats have as.aipst the capitalist
the "hunger for profit" and the untrammeled ruthlessness toward the 
worker's welfare-concerns primarily the manner ig which the indi
vidualist drive for acquisition developed between 15"00 and '900 and cut 
itself loose from mOSt earlier moral and social restraints. These phenom
ena must be investigated if one wants to understand today's economy.'· 

If it is unclear whether Schmoller's suggestion really was a major 
factor in Weber's decision to write the "Protestant Ethic and the Spirit 
of Capitalism," it can be stated affirmatively that the relationship be
tween Calvinism and capitalism had been an "intem~f' academic iS5ue 
for sOme time and that Weber wrote in respon~ to other studies, .and 

74. Sombart, op. cit., I, 381. 
75. Weber stated the major differences between Sombatt's approach and his 

own in the ;9-'2.0' re-issue of "Die ,.protestantische Ethik uncfder Geist des 
'Kapitalismus," GAzRS, I (191.0), 34; for other references to Sombart see ibid., 
5, '2.1, 33, 38 et pussim; the'Sll! include his replies to Sombart's later critiques. 
Weber explained: "Although the essays go back, in all important respect$, to 
much earlier studies of mine, I r.eed scarcely emphasi~ how much their presenta- ' 
tion ()w~S to the mere existence of Somba~t's substantial works, with their pointed 
formulations, even and especially-where they diverge from them" (ibid" 4'2.). 
In his last anti-critiq~ .we~r mentioned that ~e ~d presen~ed some,of his ideas 
on the Protestant ethic In hLS courses at.the Umverslty or Heidelberg In 1897/98. 
See "Antikritisches ~utn 'Ceist' des Kapitalismus," AfS, XXX, 1910, 177. 

76. Custav Schmoller on Sombart in his 'ahrbwch f#r Gesetzgeb~ng, Ver
waltun~ ~nd VolJr.sw"'schaft, vol. '-7, 1903, '2.98; d. Lindenlaub, Richtungs
kiimp(c •.. , op. cit., ~87. It is 'trye that Weber did not recognize Schmoller, 
the most powerful figure in the Verein fiir S04:ialpolitik, as one of his teachers 
and openly disagreed with him in political matters, but this may have been more 
of an additional incentive than a hindrance to prove to him what could be done 
in this regard, In fact, Schmoller later worked Weber's findings into his Grundriss 
del' allgemeinen Volkswirtschaftslehre (Leipzig: Duncker & Humblot, 1908). 
Marianne Weber bdieved that Weber had started the first essay on the Protestant 
ethic ". ' . in 1903, probabl} in the second half, just after finishing the first part 
\,f his treatise on Roscher and Knies" CLebensbiJd, 340). Sc hmoller published 
\Vcber's treatise on "Roscher and Knies and the Logical Problems of Historical 
Economics" in his }ahrb~ch in the foul'! h issue of the 1903 volume, having re
viewed Sombart ir. the first issue, 
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not just against histolical materialism as has sometimes been suggested 
in spite of his own denial at the end of the work ~1 Weber acknowledged 
particularly the earlier work of three colleagues: Eberhard Gothein's 
monumental study modestly entitled &c1wmic History of the Blgck 
Forest, Werner Wittich's "tremendously perceptive remarks" on religious 
differences between France and Gennany, and Georg JeUinek's "proof 
of religious trac~.s in the genesis of the Rights 'of Man ... which gave 
me a crucial stimulus . . . to investigate the impact of religion in areas 
where one might not otherwise look. "7, 

The publication of the two ~~ on the Protestant ethic in th~ 
Archiv fur SozialwissenschGft ill' 1904/5' was an instantaneous literary 
success a~ almost immediareJy led te the controversy that has since con· 
tinued unabated. The exchan~ of Q.'Iitiques and anti-critiques between 
Weber and his adversaries lasted uatil 1910.?'II Weber considered the 
e~changes "pretty unrewcmlmg" ancJ' decided on another positive state· 
ment, whichhecame the ~ ch~ter. He left the hisrori,al treatment 
of Protestantism to his friend EllWts Troeltsch, who was then working 
on The Social T egchings of the Christian Churches and SecfS/o and 
instead put the theme in a comJlllrativc perspective~ Yet neither the. 
"underlying" issue of the rise of ~pitalism nor that of rationalization 
and 5e4:ularization over the ages determines the structure of the S0.
ciology of Religion; it is built, rather, around the relation of religions to 

n. For example, Parsons has written that "the essay was intended to be a 
refutation of the Marxian thesis in a JXUticular hittolical case." However, We~·'$ 
general theoretical interest in the critique of historical materialism should not be 
equated with his reasons for wliting the essays at tRat time. CE. Parsons, 
"Capitalism ... ," Ioc. cit., 4C. 

78. Cf. Eberhard Gothein, Wirtsclmftsge5d.ichu aes SchwarzwQldes CStrQss
burg: Triibner. 1892), 674, Werner Wittich, Deutsche 1ma frQ1JZosische Kultur 
im ELslus (Strassburg: chlesier & Schweikhardt. 1900). 18-31. (the ~uote is from 
CAzRS, J.1.5': d. below, 396); Georg Jellinek, Die Erldarv1lg ,.. Me1UC~' tma 
Biergerr,clata (leipzig: Duncker & Humblot, J89S; :z.nd ed., 1904). ptlJ6im Cd. 
below. Jl.09)-the quote is from Weber's memorial address on Jellinek (Rene 
Konig and Johannes Winckelmann, eds., Max Weber zwm Geaiichmis fKl:iln; 
Westdeutscher Verlag. 19631, 15).-Dn the general familiarity of the 18th and 
J9th'1Century literature with the relationship between religious di~ and eco
nomic motivation. Protestantism lind capitalism, Re Reinhard Bt!ndix, "The 
Protestant Ethic-Revisited," in CompurQtive Stuaks in Sodet.,. Q"d History, 
IX;3. 19 67. 1.66-1.73. 

79. For an aC(;olInt, see Ephraim Fischolf. "The ~rotestant Ethic and the 
Spirit of Capitalism: The History of a Controversy," SocuJ Research, 'XI, 1944. 
51.-77· 

80. Ernst TroeItsch, Die SoziQllehre71 aer christliche" Kirch ... ,md Gruppen 
(Tubingen" Mohr. J 9 u). in part published earlier in the fonn of articles in 
AfS, 1908-10; Inl. by O. Wyon (London: Allen & Unwin, J931). 
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th,jr organizational carriers (functionaries), to the status 8!OUPS and 
classes supporting them, and to their inherent theological elaboration. 
W~ took the gmaal functions of .religion, whether in a Durkheimian 
or a Marxist sense, for granted. With his customary realism, he snessed 
the compensatory functions of religion and, even more, the political uses 

, ·of religion for legitimation and pacification. In a limited way, it is pos
sible to see his sociology of religion as a vast paraphrase of Mar,,' s 

. dictum that "religion is the sigh of a creature in distress, the heart of a 
heartless world, the spirit of times without spirit. It is the opiate of the 
people."B! But there is .~n important difference: Weber had a much more 
profound sense than Marx £or the meaning of ethical conduct. The 
religiods polemics of "Engels, August Bebel and Karl Kautsky appeared 
to him as shallow rationalism. Possibly, Weber was' familiar with Engels' 
geeting remarks on Calvinism: "Where Luther failed, Calvin triumphed. 
His dogma was adapted to the most daring of the bourgeois. His doctrine 
'of predestination was the religious expression of the fact that in the 
commercial world of competition success or bankruptcy depend not on 
the enterprise or skill of the individual but on circumstances independent 
of him."·t At any rate, the "Protestant Ethic and the Spirit of Capitalism" 
r~sed this materialist interpretation without substituting a mere 
spiritualist one. Behind the divergent perspectives of Weber and the 
Marxists was a personal difference: The Marxists were psychologically 
unable to take . religion seriously enough to undertake his kind of study. 
Webe! called himself "unmusical" in matters religious-this gave him 
the necessary analytical distance-, hut he lived in an extended family in 
which the womat were devout and articulate believers. With his strong 
family Sense, Weber coUld have disdained religion only at the price of 
offending those closest to him-this gave him the requisite empathy for 
the study of religion. AI 

For systematic ft'.IilSOm, c;:h, VI begins with a brief treatment of 
primitive religion and the original this-worldly orientation of magical 
and religious action (sees. i-iO." Weber quickly sketches the rise of 
functional, local and, finally, uni~ist and monotheist conceptions of 
deity. As in the pRCeding chapters, his ethnographic examples are occa· 
sionally doubtful or erroneous, or a statement may suffer hom the 
telescoping of historical events over millennia, or the love of paradox 

81. Karl Marx. ""La Kritik del Hegelschen RechlSphilosophie," in Die 
Fri;Jua.rifum (Shlttgart: lU6ner, 19B), 2.08. 

82.. Friedrich ED~ls, English inttoduction 10 Sociart1tt Utopian and Sdentj~c 
(Londoo 1892.), ~blished in German in Ne!Ae Zeit, Xl: I-:l., 1891/93; MArx/ 
Engels, Werlu (Berlin: Dietl, 1963), vol. ~%, 300. 

83· Cf. MArianne WebeT. Lebe"rDiId, ~7,84, 88, 91£, 35' If. 
8+ For an explanation of Webet's intention, set!' below, 421, n. t. 
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caInes him to an emmte. 'When he comes to the ratimalintion of con
duct through ethical and exemplary prophecy (sees. iii-iv), Weber 
strikes out on his own. Building on Harnack's typology. he isolates the 
features ~ to the prophet through a comparison with magicians, 
]awgivm, teachers of ethics and mystagogues. Prophets and priests 
organi7e the permanent avodation of laymen: the conpgation. Proph
ets develop preaching and pastoral care, priests the dogmata -and .the 
canonical writings. . . 

After thus dealing with the religious leaden and the ~tions 
created by them Weber turns to an examination of all major'5Ocia] strata 
and their affinity to religion (sees. v-vi). lbis provides a comparative 
frame for assessing the Puritan bourgeoisie, hut in the context of the 
present work it also prepares the treatment of ads10cratic and bureau· 
cratic ruJem,ip, the role of the inte]]igentsia, and the themes of bureauc
ratization and democratization. Aristocrats tend toward irreligion, unless 
they are warriors for the faith, an historica]]y important, Dut transitional 

, phenomenon. Bureaucrats are inc1ined toward a formalistic re~gion or 
philosophy, while pennitting Jess complex magical beliefs among the 
masses for the sake of "mass domestication." lbe urban bourgeois. even 
though concerned with economic rationality, tends to be more religious 
than the aristocrat and bureaucrat In fact, the rationalist piety of 
bourgeois believers is a step on the road that ultimately Jed to the 
Protestant ethic. N on-privileged strata have powerful needs for sa]va
tion, but they may Snd primarily passive or purely affective expresliion. 
Weber goes down the social ladder from the craftsmen's piety, so im
portant in early Christianity, to the rdigious disindinations of slaves, 
day laborers and the modem proletariat Peasants are traditiona]]y con
cerned not with salvation but with the practical, magical effects of re
]igion, even though in modem times the Iura] population is a mainstay 
of Christian conservatism. Salvation religions, usua]]y the creation of 
inte]]ectua]s of higher socia] rank, can devolve into the ~ of non
privileged strata, changing their function from legitimation to compen" 
sation. Pariah peoples tend to develop an intense ~ at chment 
-Judaism being the historica]]y decisive case. 

After this tour de force in the sociology of knowledge Weber balances 
his analysis of status tendencies with an investigation of religious i.n
te]]ectua]ism (sees. 'Pii-xi). Inte]]f>ctua]s of diverse status elaborate re
]igions on ]ogical and theological grounds. Status differences may recede 
in the face of changing political fottunes; an important case is the 
~pism of inte]]ectua]s of po]itica]]y declining strata or defeated com
munities. Conversely, nativist ]ower·class inte]]ectua]s may tum against 
the inte]]ectua]ism of ~igher strata, as it happened in Judaism and early 
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Christianity vis-a-vis Hellenized intellectuals. Weber carries his analy~is 
up to his own time, ending with secular salvation ideologies and some 
biting remarks on cafe-house intellectuals (sec. 1,ii:8). 

The last part (sees. xii-xv) examines the inlluence of religious er hie" 
on the "world": the sphere of the economic, political, artistic, and sexu11. 
The last extant section breaks off with yt:t another attempt 10 contr;,st 
Jewish rationalism, Puritan asceticism, IsL,mic this-worldiinesl:. Buddhist 
other-worldliness and Jesus' indifference to the world--ali with a l •. ok 
back toward "The Protestant Ethic," out also in anticipation of Iii,' :>llh· 
sequ~nt large-scale studies of the great world relir.iOll~, to whichWvLcr 
turned without completing Part Two of Economy and Society. 

CH. Vll. THE MARKET: ITS IMPERSONALITY AND ETHIC 

The chapter on the market-another group (Gemeinschaft) in 
Weber's terminology-logically follows the treatment of religion. The 
economical~y rationalized, hence ethically irrational: character of pure 
market relationships is basically irreconcilable with ethical r~ligion
with the historic exception of Calvinism. Whereas Weber gave much 
attention to the chapter on religion. his market chapter is only a brief 
sketch. Unlike the sociology of religion, the market was a topic t} ; 
could be handled by many other men. Perhaps Weber postponed writing 
the chapter because he waited for other contributions to the series, the 
better to coordinate the. various expositions. In any case, the fragment he 
did write .was sufficient to distinguish the market eM arktgemeinschaf t 
or Marktv~rgemeinschaftung) from the more "natural" groups and th(· 
politic~l community. The market is the Gemei1l';chaft based on the most 
rational kind of wdal action: association (Vergesellschaftung) through 
exchange. The association may last only for the duration of the exchange, 
or it may develop into a continuous relationship. 

In early history the market was the onfy peaceful relationship of 
men who were not linked through household. kinship or tribal ties. The 
participants were strangers, "enemies" who did not eXJ>f:ct action in :l(" 

cordance with an ethic of brotherhood. The "communitY" of the mal ~~; 
is the most impersonal group, but not because it i;l\'olves ~truggle 
(Kampf) between opposed interests-there i!. struggle al~(l in the most 
intimate relationships; rather, the market is the more impt>rsonal, tht' 

more the struggle of the participants is oriented m<:rdy to altual or 
potential exchanges. In this manper the market is the eXJlt (Jpposire of 
any association (VeTgesellschaftung) based on a formal ()rder, mlun
tary or imposed. Even so, neither the use of mane:.: nor the i\T1['I'j>llnaIIlY 
of exchange prevent the eventual rise of a market ethic binding on tho~e 
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who continually tnde. Such exchange partners develop expectations of 
reciprocity which make rh;'~m ahide by the rules. Occasional traders are 
most likely to ignore the maxim that "honesty is the best policy"; Weber 
sarcastically cites aristoCTatk cavalry officers trading horses-a familiar 
current example is the private sale of automobiles. One aspect of the 
market ethic is the flXe<i price, a peculiarly European phenomenon that 
became one of the preconditions of modern capitalism. 

The market proved destructive to many status monopolies of the p;1st. 
Yet the \'erV success of caoitalist interests on the free market led to new 
monopolie~' based either ~n political alliances or sheer superiority over 
competitors. As markets increased in importance, religious and political 
assooalioos moved to protect them for reasons of their own. This brings 
Weber to the org:mjzations concerned with legal regulation, ' 

CH. VIlI. THE SOCIOLOGy OF LAW 

The Sociology of Law gives his"torical depth to the introductory state-
1T,lent on convention and law echo l).~~ After the earlier methodological 
critique of Stammler's approach \Veber now demonstrates what a s0.

ciology of law should be, in contrast'to legal philosophy" jurisprudence, 
dod mere legal history. The chapter provides a typological setting within 
which a given legal phenomenon can be located, not with regard to any 
systematically or dogmatically proper placement but for the sake of his
torical explanation. The impact of Roman law and common Jaw on the 
rise ot capitalism constitutes one link with the overall theme of Economy 
and Society; another is the varieties of rationalization, which may be 
mutually incompatible, The chapter is also constructed with a view to 
the frequently mentioned Sociology of Domination: Here Weber treats 
the creation and administration of law by political and other associations, 

Bs. Chs. I and VIII are Ihe only se tions of Winschuft 'U~ GeseUs haft that 
could be compared with the original manuscript. Malianne Weber Put these 
.chapters in an envelope marked "Sociology of Law"~h. vm had no manuscript 
lid.....-and presented them 3$ a gift to Karl Loewenstein, whom they a~mpanied 
into exile. thus escaping the fate of the rest of the manuscriEt. On the basis of 
this original, now at the Max Weber Institute in Mun.ch, Johannes Winckel
mann prepared a definitive edition---elthough Weber'~a)most iIlet1)le hand
writing eavn some passage. doubtfuJ---of the two chapters; see RechtnozWwgie 
(~nd ed~ Neuwied: Luchaerhand, 1967). The lext now dif(ers considerably hom 
that in the 19H edition of W.rucla4ft 1f~ GeseUs haft, on which the Rheinslein· 
Shils translation of the Sociology of Law was based. The changes involve not 
merely many printing emm, but also the se.quence of ~s and renninolagical 
clarifications, For example. the calegolY of the " oe«ive conttact" (Zwtmgskon
trakt) turned out to be a misreading of Zweck.wmr~t. whi h (in lee. ;;) cOn
trasts with StRtwliont,Qkt, a distinction related to Hemy Sumner Mtine's·~ 
Law (1861). 
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there the ruler's legitimation, orgclnizational power and motives for im-
posing law. , 

If Weber was a self-made scholar in affairs religious, he was on 
academic homeground in the Sociology of Law. Not only do legal topics 
of his dissertation and HabiZitatima of two decades before appear, but so 
does much of the later literature. Even as Weber broadened his intellec
tual concerns, he retained an active interest in legal studies. His ability 
to write the Socimoszv of Law as a legal historian makes this the most 
difficult chapter for the legal layman and. mere sociologist, for whom it 
may bE! helpful to perceive the broad structural parallels with the S0-
ciology of Religion!a The substitution of legal for religious topics yields 
the following lough outline: the basic categories of public and private 
law; the development of contracts and of juristic personality; early forms 
of law administered by non-politicaJ associations; an occupational typol
ogy ,of "specialists," ranging from charismatic law prophets to legal 
honorafiores and university-trained judges; a typology of various forms of 
legal training; the historical systems of theocratic and secular law; a 
':omparison of Indian, Islamic, Persian, Jewish, Canon and Roman law; 
the great codi6cations; the revolutionary power of natural law; formal 
and'substantive rationalization and the ineradicable tension between 
formal and substantive justice; finally, the irrationalist trends at the eve 
of the fitst World War, with their "characteristic reaction" to formal ra
tionality and the dominanCe of legal experts--paralleling the fashion of 
surrogate religions in intellectual circles and the "romantic game of 

·syndicalism." Here Weber continues the sociology of intellectuals with 
an ex3JUjnation of their propensity for substantive justice, on the one 
hand, and slcepcicism on the other; he points to another historical 
dialectic: 19th·century $Oclalist intellectuals first advanced substantive 
natural law against the formalist natural law of the bourgeoisie and then 
under:mined t~ei: ownrtion _~rough positivistic relativism and 
Man(J! . evoh.. ,nJ sm. .r • 

The gradual ~ of statJ~1aw over the law of the other groups 
is part of the larger theme of the rise of the political OOIJimunity. Weber 
follows juridical usage when he makes the existence of a leg..l order 
dependent on a:. ready to n:sott to physical or psychic coeIcion. and 

. when he de6DeS:6e 1ftDdem political community-the sta~in terms 
of its monopoly OD the leg..l use of fon::e. As a sociolOgist, h~, he is 

86. For ___ ...... ~ !he Sorinlrv of Law by jurists. lee the iD~ 
tiona by ~.(Mc W .. 011 UnP i.~, IrfWi SoaMt. ISIS'" uv
bed) ad W ...... " an (&chI '0", 15)6,. 1'--"9); abo Karl Enpcb, 
"Mu W~ III ~. WId .. Recbtwwriolop,'· in It EDgid. B. 
P6tt8- ad J. WI~~ ea... Ma W~ ~iucIwift ., LiMMg
M~"""U~ M~ CBa&: I>.mdrer II: Hum'blor. 1S166), 67-88. 
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equally concerned with the extent to which this claim is cU facio limited 
in the modem state, where conventional and rdigious sanctions continue 
to be powerful. Weber remembered as one of his youthful lessons the 
inability of the mighty Prussian state to triumph over the Catholic 
church in the KulturJurmpf of the_eighteen.seventies and again over the 
Social Democrats in the eighties, the per:o:i of the anti-socialist laws. . 

The chapter on political communities links the ,;:hapters on the more 
"universal" groups and the Sociology of Law with the SociologY of 
Dominatiou; it describes the development of political community from 
rudimentary beginnings to complex differentiation." For many centuries 
the political community differed only quantitatively from the other 
relatively "universal" groups that gradually lost their protective and 
coercive functions as the old. political pluralism declined.. Eventually a 
qualitative difference developed; a belief in the right of the state to 

ddine the legal order and the use of legitima~ force. This belief in 
legitimacy resulted from gradual usurpation. Previously, the notion of 
legftima~ force was part of the C01I.S~ action of kin members en
gaging in blood revenge; now it became part of the Xed action 
(VerbtmdshanJ.eln) of community members. In the state, the 
exercise of political powers CGewalt) is a part of ~eiotuzl action .. 
(anstaltsfttGessiges Htmt1eln)." 

87. Until the fourth (1956) edition of Wiruclaa{t VII4--~Mfs, the 
G~~ ranging Emm the hOUsehold to tbe ~ mel "P ~tiowI 
aDd even the dty were U:=J:.:~te pert (Pan Two, 1'ypeD der 
Vergemeinschahunll und V let olt against the typt8« cbnma-
riou (Part Three, 'i'Typen der Hemcha£t ) which included chel'Olitic:al CQm. 

munilY. There is DO wammt fat chis cINiaD iD Wehes's 1914 outline or in the 
lo£ic of his exposition. The catl:::Jdlia 01 social action aDd puup Iormal'ioD 
(Vcr~1Ig, V"8"'~ H~) eDalCDpast all or tl'e ~ 
ent Part Two, although. the detaiW treatmeDt at Hemt!haf' is ~d far the 
last dlaptat. The cIe&Jrllicm of H~ appean ~ •• ~ witb the other 
~ amc:qu, in "The C.tI!gOriaof ~ti¥e SocioJogy" CAppo. I, 1378 
below) aDd in the 6rst c&.p. Of PArt 0.. 

88. In -Enalisb. che' WIle of "political ~ for ~,.. a..ur..lt can e:uily 
be ~."Therefcre ck plural ~ or the singular "authQrity" bas beeo 
UJed. l..mguiItk htobit aDd Ityfisac OOZI.~ make it dSwlt to rmder Weber's 
social action tmDI always in IUcll ways U to avoid the twpnsAon that it it 
groups. rather Ibm indi~ which act. ~ acdm" is ~ 
~ adioa ADCl "inltitutiooal aaiqn" imdtu~ KUaD; 2ihwiR, 
"class acOon" (btJow, 929) it ~,. acfton: aDd "party action" (~. 
938) fN"1r-on.nrU ~ vuidies of IOciaI acnOli tbat COJltrasl.witb "1D8II 

ac:tK.I." '!'be juxtapo&itioD of IOdal eod man ac:tkIn was ~ in the Gerth and 
MiI1s tnmIariou Of ch. 1X:6. which iDlapOla~ rile IIenDinology or PArt Ooe 
(ell.. I: 9) in to the text 01 Put Twv (el. Genb and Mills, FrtJfft 1tklc 
WeHr . . .• 183). In the difl'aaat lImDiDoiogy of PArt Two, o-&~ 
4elA meaDS "social dm." DOC "COIIlIDwW ac:tkIn." IUld V"~g meaDS 
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eM. IX. POLITICAL COMMUNITY ANI;) STATE 

The political community is a group ready to defend a given territory 
with force against outsiders. This minimum definition is designed to en
compass all historical communities and thus does not even include the 
guarantee of internal security. Many communities actually did limit 
themselves to nothing more than the maintenance of territorial control . 
. The Pennsylvanian commonwealth of the Quakers was exceptional in 
that it refused for a time to use external force. Between these two ex
tn,'mes social action may be Ofiented to any number of goals, and there
fort a community may be robber state, welfare state, 'constitutional state 
or Kulturstaat. Communities unif.ed·merely for defense may in peacetime 
relapse into a state of anarchy (in the strict sense}--the mere consensuaJ 
(ecognition among the mem~ of the given economic order. And ex
ternal peacetime may also be a period of internaJ war. Thus the 
ascendancy of the political community ~ ~rher groups 'becomes the 
history of internal pacifialtion: of the peace edicts of kings, bishops 
and cities duri?g their stIuggl~s ~ith the feu~ing nobiJity. Old and new 
groups whose ldeal and materIal mterest$ were not adequately protected 
by the traditional arrangements demanded paci6~tion and the "nation
alization" of legal norms (treated in the Sociology of Law ). 

Weber dearly distinguishes between patriarchal powers, "non
authoritarian" consensual and arbItral powers, and political powell 
proper-alJtonomous military and judicial authority. The prototype for 
political powers is the imperium of the legitimate Roman qfficials {ch. 
VIII :vo, which later was usurped bY'military leaders who received 
ex post facto wnfirmation by the Senate. Political authority (Gcwalr) 
involves the power ~ver life and death which gives the political com
munity its specific pathos. As the community deveJops, political coercion 
frequently becomes internal, since many demands of the political order 
are accepted by the members only under pressure. HOWever, a political 
community is held together not only through coercion but also through 
(()mmon historical experiences: it is a "community of shared memory" 
(Erinnenmgsgemeinschuft) Yet both the pathos of the supreme sacrifice 
and the shared memory of dangers persist also in other groups ranging 
from those practicing violence--the Camona, nowadays the Mafia
to those suffering it, as in persecuted sect$. 

After an historical sketch of the development of political community 

"association," not "societal action"-i.e., it is Dot a CODtrast in Toennies' sense 
(cE. below, 60, n. 24). Hesice, terminological adjustmen~ had to be made, For 
elCample, the seeming!,r illogical passage. '~ communal actions of parnes alway,; 
mean a s(X:ietalization' (Geuh and Mills, Df'. dr., 194) now reads "party-oriented 
social action always involves association" (below, 938). 
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(sec. 2) Weber again takes up the European state of affairs on the eve 
of the first World War Ccf. ch. V:4), comparing it with the capitalism 
and impelialism of Antiquity. The dynamics of international and na
tional stratification is his dual theme: the relations of prestige arld power 
among and within political communities. Here again was an issue pre
viously raised by Sombart. His Soc;i"lism "nd Soci"l Movement in 'he 
'9,h Century (J8¢) opened with the dictum of the Communist M"ni
testo that "the hi~tory of all hitherto existing society has been a history of 
class struggles." Sombart considered this 

one of the greatest truths of the century ... , but not the whole truth. 
For it is incorrect to say that all history of society is merely a histolY 
of class struggles. If it be worthwhile at all to su&sume world history 
under one formula, we will have to say that social history has mo ed 
between two ~Ies ... which I will call the social and (inter-] national 
antagonisms CGegensiitze) . ... We find the same striving for wealth, 
power and prestige among communities as among individuals .... Today 
we ate at the end of an historical epoch of national exaltation and in 
the midst of a period of grmt social cleavage; it seems to me that aU the 

'antagonistic viewpoints of the various groups can be reduced to the 
alremative: national or social. llI 

Somhart did not further pursue the topic of international stratifica
tion and instead focussed on the Marxist concept of class. Weber, how
ever, carried the juxtaposition of the external and internal realm of 
honor to its logical conclusion and elaborated a s<:heme that also in
corporated the Marxist approach as one segment. In the external sphere, 
he was concerned with power prestige, not just with national pride, 
which can also be found in non·expansionist Switzerland or Norway. 
Since power prestige derives from pOwer over other political communi
ties, it promotes eJ:pansionism and is thus a major component cause of 
war. The prestige pretensions of one countlY escalate those of others
Weber points to the deteriorating relations between France and Germany 
,in the 6rst decade of the century when, in contrast to the eighteen
nineties that Sombart had in mind, nationalist antagonisms prevailed 
a~in over internal cleavage. The 'carriers of. power pr~tige . are the 
"Great Powers," yet their'ruling groups, fealing the seizure of power by 
their own victorious generals, are not always expansionist-witness 
ancient Rome and early 19th·centulY England. In both cases, however, 
capitalist interests enforced the resumption of political expansion. 

Weber's theory of imperialism adds the economic element to the 
pyestige factor. Building ~n his earlier writings, Weber constructs his 

89. Werner Sombart, S0cU3lismu3' ,,"4 socMt.e BeweS""8'fIII '9. Jllhrh,,"1krc 
(Jma: rlSCher, 1896), Jf. ' 
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notion of imperialist capitalism from the first great historical case: 
ancient Rome with its tax-farmers and state purveyors. In modem 
times, as in Antiquity, it is the general struCture of the economy, rather 
than trade interests, which is crucial for -political expansionism. Im
perialist capitalism may be restrained by the profitableness of "pacifist" 
capitalism, but for his own time Weber foresees the former's ascendancy, 
largely because of the state's role as the biggest customer of the defense 
contractors and similar enterprises. lne economic-paci6st interests of the 
petty-bourgeois and proletarian strata are easily reduced by appeals to 
the emotive idea of "the nation." 

Weber reviews the diverse cultural and social characteristics of 
individuals that may de6ne membership in a nation. He emphasi'Zes 
three elements: (J) the speed with which certain historical experiences 
can create the sense of nationhood, (:2.) the different meanings of the 
term from one country, and one stratum, to another, (3) the inteI1ec
tuals' role in fashioning a sense of national identity., His un6nished 
analysis of the inte11ectuals-"those who usurp leadership in a Kult1lr
gemeimchllft"-breaks oR' with a hint at the affinity of cultural prestige 
and power prestige, but not without the skeptical reminder that "art and 
literature of a specifically German character did not develop in the p0-
litical center of Germany" (below, 92.6). 

Weber's improvement on the Marxian class analysis lies in the 
detailed typology of the three phenomena of power distribution within 
the political community: class, status group, and party. 1bose powerful 
in the economic order need have neither political power nor social honor, 
but they often do have both. Apart hom the economic order, the dis
tribution of political power is codetermined by the legal order and the 
social or status order. Weber proposes to consider classes not as com
munities but as propensit!es for ~~ ~on.. sim~lar to ethnic groups. 
Therefore, he speaks of class sltuatJon,· .whlch IS defined by market 
situation and has two basic categories: property and the lack of property. 
Property, in tum, difFers according to whether it is used for rent income 
or profit-malcjng. Although it does make a dilJerence whether communi
ties are based on labor, as in sojl-tilling villages, or merely on property, 
as among cattle-breeders, the historjcal origin of class struggles lies not 
in the oountryside but within the city: in the clash between creditors 
,lind debtors. At'. !arer economic stage the class struggle was trans
~ intotbe struggle OR the commodity market; in modem times 
it has come to center in wage disputes on the labor market. lbe con
leIDpoIUJ ~ of ~mers is primarily directed against the 
m UEp'6£UJS and managas., who are more visjble than the "real" 
capitalists, the shareholden and bankers. 1bis opaqueness is only one of 

4 .-
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the many social and cultural facton that inftuence the way in which class 
situation may (or may not) become the basis for class-oriented or party
oriented action. 

The major polemical ~ of this exposition on class and class 
situation was "that kind of pseudo5cienti6c operation with the concepts 
of class cmd dass interests which is so frequent these days and which has 
found its mast classic ex~on in the assertion (Behaup,,"ng) of a 
talented author that the individual may be in error about his interests, 
but that the class is infaUible" (below, 93o)-a reference, it seems, to 
none other than the young Georg Lukacs.90 As against this class rei6ca
tion by anew breed of Marxian metaphysicians Weber insisted on his 
own empitical dialectic of class and status. Status groups are real, if often 
amorphous, groups limiting the sheer market principle with its opposi
tion of dass interests. Positive or negative social honor is the basis of 
status groups. Status differences express themselves in the styJe of life: a 
phenomenon extensively treated in the Sociology of Domination. In the 
extreme, status differentiation 'leads to caste fonnation: a link with the 
earlier exposition of ethnic" and religious groups, Status groups are the 
bearers of all conventions: a structural explanation for .the coerciW! 
character of conventions that Weber upheld against Stammler. In sum, 
classes are part of the economic order, status 'groups, of the social order; 
put in another way, classes are rooted in the sphete of producti~n and 
acquisition, status groups in the realm of consumption. 

Class interests as well as status interests may be represented by 
patties. In contrast to chsses and status groups, parties are always 
purpose-rational associations, since their goa) is the acquisition of power 
in larger aDOCbtions. Thus parties' are frequently authoritarian organiza
tions-an issue of paounaunt concem for the sociology d political parties 
in modern democracy. However, adequately CO understand the structure 

90. When Weber W'I'Ofe rhit~' Georg L~ wa ODe of biI dOle 
ftieDds. He b.d attAdai .• tfleDtiou thJwgb his 6nt GetuIU book, 

b:L;re VNl elk F ~ C 1911 . AI dae time: he was ptqmiJlg bimJlilf for lUI 
ac:a~. caRer, • plan ~ by cbe ~ « thewar~ hi Weber'. ~ 
circle LuJW:s aDd "Emst.Bloch ~1Ied • DCW ~tioa « ManiDJf whO 
M:re highJy cridcal of "h1i~ _ ~ IE cbe idmriiao.- u comet, Webc!r 
zden 10 con~ ulbir thaD ~bcm, as be abo doa ~ m me' 
tot. An early EmPulatiou of Lukici' ~ tbat b ~t ... whole is 
iDfalliblc .boQe iCl in~ is fouDG ill ID HnnpNm :;:t, « 1919, "Tacrb 
IDd Ethics"; see :hiI ~ ZIII".~ ...d P e4. Peta Lwh 
(NqwW: l.udIredwad, 1967), ap. 9. 181., ~ Ja_ ~ Weher'a 
dus lmDinoJosy in h4 ~ wwk <m H.", _ au. ~ (192.3). 
On dae relation of Weber aDd ~ lee Marianiif' Weber. ~ 473-76. 
IDd Paul H~ .~ ... Mu Weber: in R. Komg IDd J. 
WiDde1mann, ~, Ma W ~ %WI G.d.khnris. 184-88. 
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of parties one must first examine the Jarger associations within which 
they operate. 

Herewith Weber has reached the Sociology of Domination. Parties 
vary not only according to class and status structure but also according 
to the larger group's structure of domination. In line with his compara
tive interests in earlier studies, Weber now proceeds to a broad typology 
comprising parties and polities of Antiquity as well as of the Middle 
Ages and of some non-European areas. -

CHS. X-XVI. TH:: SOCIOLOGY OF VOMINATJON 

The Sociology of Domination is the core of Economy and Society.'t 
The major purpose of the work was the constIuction of a typology of 
associations, with most prominence given to the types of domination and 
their relation to want.,atisfaction through appropriatio~. To be sure, 
religion and law were constituent parts of the work, irrespective of 
whether Weber planned the chapters to be as comprehensive as they 
finally came to be, but the 1914 oudine and the proportions of the manu
script show the Sociology of Domination to be the central theme. In the 
reception of the piecemeal translation of Economy and Society, the 
Sociology of Domination has been obscured as a whole. Until now, 
nearly half of it was un translated; the other half was divided among 
three different translations.92 In the theoretical discussions the three 
types of legitimate domination have usually been treated in isolation, and 
in research the complex typology of domination has all too frequently 
been reduced to the simple dichotomy of chaIisma and bureaucracy, if' 
not just to the so-called Weberian "formal model of bureau<;racy." Too 

91. Weber was in the habit of speaking, respectively, o( his Sociology o( Law, 
Religion, Domination, and State, and he employed these terms in cross-references. 
However, since the 191" vudine does not contain the terms and the manuscript 
o( ch. VIII was untitled, it appears likely that he did not want to use the phrase 
"sociology of" in a chapter tiite. At any rate, in view 0( the great overall I'!ngth 
0( cbs. X-XVI, no summary title was chosen in the text (or the Sociology of 
Domination. Even in its incomplete state this section is twice as long as the chapters 
on religion and law--a quantitative indicator 0( their importance (or the .work as 
a whole. 

92.. J( Cb. ID 0( Part One is included, ttwrr are four different translations. 
The incomplete tenninological summary of Part One (urther telescopes the his
torical dimension. It does not parallel the sbucture ot the Sociology o( Domina
tion in Part Two, especUlIy in the chapters on secular and hieroc::ratic rulership 
and the city; the cont1ast o( secular and hinor:totic domination appears in Part 
One in ch. I :r7, and the (onns 0( legitimate rulership peculiar CQ the city are 
found mostly under rule by notables Cch. III: rs-zo). Moreov«, (eudilism is in 
Pan Two a variant of pat1imonialism, in Part ODe a variant of charismlt
equally (easible classifications. 
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often a rulership has been measured only against the formal features of 
bureaucracy or of charismatic domination. In this manner the technical 
sense of the typology (see below, 2.63) has been disregarded: More than 
one type should be compared to any given case, rather than just one 
"ideal type" with one "natural system.'" 

The Sociology of Domination is the mold in which some of Weber's 
most substantive interests, and the influence~ arollsing ·them, were fused 
into a conceptual unity. As a basic inBuence Weber acknowledged the 
work of his friend Georg Jellinek: "From his great studies I received 
decisive impulses for whlltever fate has permitted me to accomplish .... 
[Among these was] his coinage of the concept of the 'sodal theory of the 
state,' clarjfying the blurred tasks of socjology."·~ In his Allgemeine 
Staatslehre Jellinek det1ned' as the ultimate objective elements of the 
state the social relations of men, as against metaphysical notions of its 
corporea I i ty: 

More precisely, the state exists in relations of will among a plmality of 
, persons. Men who command and others who obey form the basis of the 

state .... In the state the relations of will, concentrated in an organiza
tional unit, are essentially relations of domination. The quality of dom' 
ination does not exhaust the essence of the state. But relations of 
domination are so necessary to the state that it cannot be conceived 
without them. The state has the p0\\.oers of rulership (Herrschergewalt). 
To rule (herrscheu) means the ability to impose one's own will upon 
others unconditionall y .... Only the state has this power to enforce its 
will unconditionally against other wills. J t is the only organization that 
lUle~ by virtue of its inherently autonomous powers .... The state, then; 
is that OIgani2.ational unit eqUipped with undedved powers of com
mand.

g
• 

Weber differentiated Jellinek's notion of rule. What Jellinek called 
Hemchen, he called "power" (Macht); this left the term Herrschaft 
(domination) free for an adaptation of the Kantian categorical impera
tive: "The situation in which the manifested will (command) of the 
ruler or rulers is meant to influence the conduct of one or more others 
(the ruled) and actually does inBuence it in such a way that their 
conduct, to a socially relevant degree, occurs as if the ruled had made 
.the content of the command the maxim of their conduct for its very 
own sake" (below, 946). Domination transforms amoIphous and in
termittent social action into persistent association. Weber exemplifies the 
difference of domination from mere power with the case of monopolistic 
control in the market. In their own rational interest, the unorgani2.ed 

93. R. Konig and J. Winckelma~n, eds., Mev.: Weber ,14m Gediichtnis, 15· 
94. Georg Jellinek, Allgemeine Staatslehre, :md ed. (Berlin: Haring, 19 Q 5; 

1St ed., 1900), 169, 172. 
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customers of a monopolistic enterprise may comply with its market 
dictate; this is domination by virtue of interest constellation. Through 
many gradual transitions, this relationship may be transformed into' 
domination proper, that means, by virtue of the authoritarian power of 
command, as it prevails in the large-scale industrial enterprise and on 
the manor---the two most important economic structures of domination. 
Domination exists insofar as there is obedience to a command; in general, 
obedience is due to a mixture of ha bit, expediency and belief in legit
imacy. The subjects' wiI1ingness to comply with a command is enhanced 
by the existence of a staff, which again acts on the basis of habit, 
legitimacy and self-interest. Sociological1y, then, a Herrschaft is a struc-' 
ture of superordination and subordination sustained by a variety of 
motives and means of enforcement.u For the historical persistence of 
structures of domination, staff enforcement on whatever grounds is no 
less important than belief in legitimacy. In faCt, explains Weber, he is 
"primarily interested in domination insofar as it is administration" 
(below, 948). Only after defining domination in term~ of rule by a 
master and his apparatus does Weber add the ultimate grounds for its 
validity. He turns to legitimacy because of its inherent historical im
portance-.the need of those who have power, wealth and honor to 
justify their good fortune. 

The resulting typology of domination goes far beyond the three 
familiar types of Duthority. The substance of the Sociology of Domina
tion consists in the general historical models of rulership. Weber does 
not wish to work out a "political system" applicable to all political groups 
irrespective of time and place; rather, he aims at a "systems analysis" of 
these models. Here he takes up the postulate of a "social theory of the 
state," but whereas Jellinek's typology of states remains largely on the 
level of constitutional theory and political philosophy, Weber "descends" 
to a level of greater historical descriptiveness. With the nature of the 
modem state and of industrial capitalism as underlying themes, Weber 
puts together a comparative scheme within which he integrates the 
major topics and results of his earlie~ studies: 

I. the ancient and medieval city state as an autonomous polity, rang
ing from the patrimonial-bureaucratic kingdom to the confraternity of 
equals Cd. above, sees. 6 and 7); 

u. manorial domination CGrundherrschaft) in Germanic Antiquity 
and 'the Middle Ages, involving the issues of patriarchalism, feudalism, 
and military communism Cd. above, sec. 4); 

95. For the terminological rmution of the translation of HeTT5ch~ft as 
domination or authority, sec: 'below, 61, n. 3 I. 
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III. the- rise of mooern public and private bureaucracy and the or
ganizational realities of modem democracy (d. above, sec. 8); 

IV. the perennial tension between usurpation and legitimation (cf. 
above, sec: 7) p.li). 

In the Sociology of 'Domination, theme I is treated mostly under 
patrimonialism (ch. XII) and the city (ch. XVI); theme II under 
feudalism (ch. XIII) and charismatic rulership (ch. XIV); theme III 
under bureaucracy (ch. Xl) and again under charisma echo XIV); 
theme IV under caesaropapism and hietocracy (ch. XV) and under the 
special aspect of non-legitimate domination (again ch. XVI). However, 
Weber puts at the beginning of the Sociology of Domination (ch. X) 
what was politically most important to him: the meaning of democracy 
in an industrialized and bureaucratized society. 

'(A) THE THEORY OF MODERN  CRACY, Since domination and 
administration are interdependent, domfnation is an irreducible com
pon~t of democratic administration. So-called direct democracy is noth
ing primeval, but a product of historical development. Its aim is the 
minimization of domination; its precondition is the relative equaHty of 
the participants. Here is another historica1 twist: 'Direct democracy is 
most feasible in an aristocracy, whether it be Venetian noblemen or 
the vaunted German Haristocracy of the spirit"-the university profes
sors. Direct democracy. however, is inherently unstable, and wherever 
there is economic differentiation in the group, domination tends to fall 
,into the hands of those who have the economk requisites for performing 
administrative and political tasks. This lS, first of all, a matter of "eco
nomic availability." not necessarily of high status; thus, managers of 
large-scale enterprises, teachers and medical doctors are less available 
than lawyers, country squires and urban Tent~rs. In general, the avail
able' groups also have social honor, and then they are honoratiores 
(notahles). If direct democracy turns into ru]e by honoratiores, the de
mand for democracy easily becomes the battle cry of those lacking in 
wealth or honor. In that case both sides rn~y fonn parties, whi€h tend to 
he tightly organized because their object; is, after all, the struggle for 
power. If this happens, and if the community grows beyond a certain 
size, lithe meaning of democracy changes so radically that it no longer 

_ makes sense for the sociologist to ascribe to the tenn the same meaning 
as in the case discussed so far" (below, 95 1). f 

Weber's own theory of modem democracy was directed against the 
many intellectuals ("literati") to his right and left who failed to under
stand the facts of parliamentary government a~d democratic party or
ganization and were thus unable to weigh them against the prevalent 
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monarchic constitutionalism Or against panaceas such.:'as the "corporate" 
state, just as they f:dled to comprehend the technic",. imperati~ of a 
private capitalist economy in contrast to state socialism and capitalism. 
Weber str~sed the forma] similarity of the democratic party and the 
capitalist enterprise: If parties are legal and party affiliation is voluntary, 
the business of politics is the pursuit of ideal and material interests, 
which is. as inevitable as the activism of the few against the passivity of 
the many. Under the conditions' of mass suffrage, the leadcrship'.of the 
few rests on mass mobilization, and this in turn requires an effective 
party apparatus. The party bureaucracies parallel those· qf state and 
economy. However, the burea.uc~tization of the parties does not neces
sarily spell the end of meaningful political democratization or of charis
matic leadership. Here Weber's disagreements with Robert Michels 
reappear/II! Michels' "iron law of oligarchy" became for a time very in~ 
Buential in the American literature on democracy and party organization, 
but eventually Weber's conception gained ground through its popuJariza· 
tion in }osephSchumpeter's Capitalism, Socialism and Democracy!7 

The chapter on bureaucracy (c1. XI) elahorates the partly supportive 
and palltly antagonistic re]ations between bure~ucracy and modern de
mocracy, and between passive and active democrarization. The chapter 
on charisma (ch. XIV) adds the transition to democratic suffrage and 
the selection of democratic leadership. It contains the important recogni-

96. Traces of Weber's objections to Michels'· arguments are found in chs. 
XI and XIV (d. below, 991 and 1003, n. 8), apart from ch. II. Weber did not. 
publicly state his disagreement with Michels, whose acadt'mic career in Germany, 
had been forestalled by official disappwval of his political activiries and in whose 
behalf he had protested vociferously in an artic1~ On ''The· S~CalIed FreedoIr"- of 
Teaching;' (Frankfurter Zeitung. Sept. 20, 1908. d. Marianne \V("ber l.ebens
bild, 361). In 1913 Michels became co-editor of the Archiv fi~r SozjalwissemL'haft 
und SOlialpolitik. The two men corresponded exten$lvel),; 1\1ichels menti'med 
in the second edition of his Political Patties that he took into con<:idermion a 
lengthy critique by Weber, to whom he had dedicated the tim ('dttilln. Tht.
difficulties of !e~onstructing Weber's critical thrusts are similar in the case of 
Georg Simmel, whose car~er h~ tried to further against strong (in part anti
Semitic) resistance. In order to protect him, \Vcber rerminated a projt ::t~d 
severe critl<lue after writing a few pages of personal testimonial to Simmd ,md 
a bitter denunciation of hi& academic and bureaucratic detractors. 

97. Schumpeter, Capitalism, Socialism, and Democracy (3rd ed.; New York: 
Harper & Brothecs, 1950), ch. XXII. Schumpeter, one of the earliest cont~ibu· 
tors to the Outline of Social Economics (1914), did not here m€'nrion \\ebcr's 
name, but there is a poinr-by-point correspondence of his description with pa! ;ages 
in borh parts of Economy and Sodet1. For Schumpeter's account of his 
relationship [0 Weber, see his History of Economic AnalySis, ed. Elizabeth Boody 
Scbumpeter (New York: Oxford University Press, 1954),815--820, and his 1920 
necrologue on Weber, reprinted in R. Konig and ]. Win~kelmll,m, eds., .\1ax 
Weber %um Gedi:ichtnis, 64-71. 
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bon that, fu from being irreconcilable, charisma and bureaucracy may 
be interdependent. The adjustment of the Catholic church to bourgeois 
democracy, especially in the United States, appears in the chapter on 
political and hierocratic domination (ch. XV). The chapter on the city 
echo XVI) deals with the theory of ancient and medieval democracy, 
prOYiding the historical contrast to modem democracy." 

(B) UfE DIMENSIONS OF RULERS HIP. From the beginning, Weber 
deals with bureaucracy not only in its formal aspects but as a status 
group with vested interests. At the core of his approach to rulership is 
the three-way struggle between ruler, staff, and subjects. The types of 
ruler.;hip are distinguished hy differing forms of appropriation-Weber 
speales of appropriation because the legal' concept of property is too 
narrow for many historical cases. Appropriation involves the means and 
positions of administration, ranging from economic resources and 
weaponry to managerial and political functions. lbe seizure of goods 
and the extraction of services often originate in usurpation. Normally, 
appropriation is carried through by a group rather than. individuals. 
Legitimacy is used to defendappropriation. Weber suggests, for example, 
tkt European feudalism, although in many ways an "impossible" struc
ture of domination, survived as long as it did because the vassals needed 
the shield of legitimacy. lbis "functional" emphasis on legitimacy 
pervades the whole exposition. . 

From the viewpoint of legitimation, the structure of the So~ology of 
Domination is the following: 

(I) lbe historical models of bureaucracy, patriarchalism, patd
monialism, feudalism, StiinJestaat, and military (and monastic) com
munism are subsumed under the three types of legitimate domination 
(chs. XI-XIV); . 

(2) As the greatest force of legitimation in history, the priesthood 
is ceaselessly struggling for power with secular rulership (ch. XV); their 
relationship is one of mutual antagonism as well as dependence; . 

(3) lbe city' is t-he locus of specifically non-legitimate domination 
in history (ch. XV I).. 

However, the bulle of each chapter is concerned not with legitimacy, 
but with the various,strategies and resources of domination on the part of 
ruler and staff. In each chapter, the military constituency, which was 
basic to the analysis of the ancient states in the "Agrarian Conditions of 
Antiquity," is treated next to the civilian administration. Each chapter 
also contains a section on the ethos and education of the status groups. 

98. In Part One, the theOry of democracy is treated ~specially in ch. III:vii 
~~ . 
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Finally, the relation between each form of domination and economic 
development is examined. Weber finds that it is easier to state the im
pact of domination on the economy than vice versa. There are, for in
stance, striking similarities between the class struggle in the Italian cities 
of the Middle Ages and~n the Roman RTlblic, although the economic 
conditions were quite different. The reason lies in the limited number 
of administrative techniques available for effecting compromises among 
the status groups of a polity. Therefore, similarities of political -admin
istration must not be interpreted as identical superstructures rising over 
identical economic foundations: '~e:se things obey their own law" 
(below, 1309)' 

C c) THE TERMINOLOCY OF DOMINAll0N. The terminological integra
tion of the Sociology of Domination was a remarkable achievement. By 
drawing on cOncepts from ancient, medieval and modem history Weber 
s~ceeded in fashioning a 'terminology applicable to all three eras. It 
should he remembered that this did not involve any assumptions about 
historical sameness, but an insistence on typological gradation. Weber 
addressed his comparative terminology to medievalists like Below and 
Gierke, who wrote on both manorial domination CGrunaherrschaft) 
and the city, to ancient historians li~e Eduard Meyer, and to church and 
legal historians like Rudolf Sohm. He demonstrated some of the typologi
cal implications of their terminology. 

The term Herrschaft has a very concrete and a very abstract mean
ing. In histOriography a Herrschaft is a noble estate, corresponding to 
the French seigneurie and the English manor. In the philosophy of 
history, Herrschaft is the basic category of superordination, and in this ' 
sense it loomed large in the work of the young Marx. Weber uses the 
tenn frequently in the histozical sense and occasionally in the philosophi
cal meaning. Sometimes he refers to the "domination of man over man." 
However, this is not technically relevant to his typOlogy. The Herr
schaftsverbana (authoritarian association)" was a term widely used 
after the late eighteen-sixties when Gierke made it the standard contrast 
to the Genossenschaft (equalitarian association). The term "patrimonial 
state" was older still; it was introduced early in the nineteenth century by 
Carl Ludwig von HalIer.lOQ Haller fought against the liberal doctrines 

99. Si~ Weber did not use the term HerTschtl{twerbtlna as a contrast to 
. Genossenschaft, the translation "ruling organization" was ch~n for the most 

general fonnulation in the basic definicions (cf. below, 53) in order to exclude 
the colloquial connotations of "authoritarianism." In Weber's terminology even the 
mast democratic organization is a Herrschtl{twerbtlna. 

100. Carl Ludwig von Haller, RulaVration lkr Staats-Wisse"scha{t, ode 
Theone &us natilrlicn-8eseili8e" ZUsIQ"ds der Chimiire dss ku"stlich-bur8erliche" 
e"'8e8en8eseiZt (Winterthur; Steiner, 1817/18), vols. II and III. 
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of the sOcial contract and for the thesis that all governmental authority 
was the private property of the ruler. He also elaborated the early ideal 
type of patrimonial bureaucracy. Whereas Haner equated patriarchalism 
and patrimonialism~ Weber contrasted the two concepts and defined the . 
latter as the political domination of a ruler with the help of his personal 
apparatus (consisting of slaves, retainers, ministeri4les). This change 
reSected the controversy over the importance of Grundherrschaft (ma
norial domination) in Germanic history, which Weber downgraded in 
favor of the charismatic origin of po~jtical rulership. His J 914 letter to 
Georg von Below stressed the distinction between patriarchal and 
p.atrimonial domination: . 

Although I have good reason to think very modestly of my own 
expertise, I have nO doubt that you are right Iabout the existence of gen
uine political.authority, not just private powers, in European feudalism]. 
It is astonishing that the old contrary theory-to which. ad: ittedly, I 
too once adherea-is stilI so persistently defended .... T erminologicaHy, 
I must limit the concept of pattimonialism to certain kinds of political 
domination. I hope you will find that I have sufficiently emphasized the 
absolute distinction between domestic, personal and manorial authority, 
on the one hand, and political HerTsch4ft on the other, whi h is nonecl 
these but rather mHitary and judicial authoritl' This main thesis of yO\lr 
book will find no objection from my side. will only show that this 
difference is as old as history.l01 

Weber demonstrated his point by drawing on examples from An
tiquity and the Chinese empire. Patrimonialism was the most important 
kind of administration before the emergence of modem bureaucracy. 
In the most centralized case,. it constituted a patrimonial-bureaucratic 
administration with a lfstate-socialist" oikos economy-Rodbertus' con· 
cept-; European feudalism was its most fragmented case. with its sole 
and limited analogy in Japan. Only European feudalism developed the 
Stan<kstaat,the consociation of ruler, nobility and honoratiores under a 
quas~-constitutional division of powers. Feudalism was for Weber a 
marginaI case of patrimonialism, because the feudal vassal was a patri
monial lord in relation to his own retainers and because the feudal 
principle did not completely replace the patrimonial administration of 
the realm. Feudalism had charismatic features as well; the status group 
of warriors was first distinguished by personal military prowess and later 
by unoble" descent. . . 

Precisely because feudalism was a unique medieval phenomenon, 
Weberls distinction between feud,alism ~nd patrimonialism has consider-

...... 
101. Webd's letter of June 21. 1914. printed in G. von Below, Der deutsche 

Staat des Mittelalfers, 2nd ed. (1915), xxiv f. 
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able terminological utility today when "feudalism" is all tOO often an 
indiscliminate pejorative term referring to sundry situations in all coun
tries where large-scale landownership and political power are still closely 
related. The concepts of patrimonialism and personallulership-·-divested 
of traditionalist legitimation-are frequently more applicable to the 
New States than feudalism, bureaucracy or charismatic rulership,,02 

If patrimonialism has been conceptually underemployed, charisma 
has been used indiscriminately to label almost all non-bureaucratic forms 
of leadership,lo.! Weber chose the term to characterize, first of all, the 
relationship between the military chieftain and his free following, the 
subject of his 1905 essay (sec. 4 above). He secularized Rudolf Sohm's' 
notion of the charisma of the Christian church. In his major work on 
Church Law (1892), Sohm, a devout believer and conservative colum
nist, had described the church not as a "legal" but a~ "charismatic" or
ganization-i.e., an organization established by virtue of divine inspira
tion, not man-made law. After using the concept of charisma in its 
religious connotations in the Sociology of Religion, Weber apparently 
decided that it could also denote the self-legitimation of political leader· 
ship, a usurpatory challenge' from the viewpoint of patriarchal, patri
monial and bureaucratic legitimacy. 

Throughout history political and religious charisma have warred and 
cooperated with one another. The secular rulers had to face, in one 
way or another, the institutionalized charisma of the priesthood
theocracy. Since Weber concerned himself with the charisma of both 
powers, he differentiated the traditional notion of theocracy·-still his 
terminology in the "Agrarian Conditions in Antiquity" -into a typology 
of hierocracy contrasting with caesaropapism. lO

• The latter term denoted 
the complete control of the secular mler over the church, and since this 
was true of both the Anglican and Lutheran mlers, the phrase also suited 
Weber's penchant for nominalist irony.le~ Successful political usurpers 
or their successors often endeavored to fortify their rule through religious 

101. For a proposal along these lines, see my "Personal Rulership, Patri
monialism and Empire·Building in the New States," World Politics, XX, 1968, 
194-206. . 

r03. On the indiscriminate application of the concept of charisma, d. Rein
hard Bendix, "ReSections on Charismatic Leadership," Asian Survey, VII, 1967, 
341-H:2.· 

104. In this he followed the terminology of Byzantine studies; d. Religion 
in Geschichte undGegenwATt, I (Tubingen: Mohr, 1909), eols. I~17-31. 

1°5.' The analytical advance made by Weber can be seen br comparing, for 
example, Wilhelm Roscher's treatment of "priestly aIistocracy' in his Politilt: 
Geschichtliche NAtuTlehre der MonArchie, A"isto.lt"Atie und Demo.ltrAtie (Stutt
gart; Cotta, 1892),87-117. 
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legitimation: the foremost European examples were Charlemagne and 
Napoleon I. Whereas these two rulers controlled the church, others were 
more dependent. European history was profoundly in8uenced by the 
great dash and subsequent stalemate between emperor and pope-a 
subject abOut which Weber wrote his first major. essay at the age of 
thirteen 106 This gave the Italian cities their historic opportunity to gain 
autonomy for a time from the patrimonial and hierocratic powers and 
to usher in the Renaissance with its unbridled individualism: an age of 
illegitimacy. 

(D) THE ern: USURPATION AND REVOLUTION.IOT.It has been asserted 
occasionally that the Sociology of Domination, with its "static" ideal 
types, cannot explain revolutionary change. Were this true, Marxism as 
well could not have advanced a theOIY of revolution, since its "Iaws" 
and developmental constructs are nothing if not ideal types-as Weber 
pointed out in [904.'08 The fact is that his own theOIY of revolution 
appears in the guise of usurpation and non-legitimate domination bet..1Use 
of its attention to administration and legitimacy, marginal concerns to 
Marxism. Weber looked more closely at the conse<luences of the seizure 
of power than did Marx in spite of the "dic~torship of lhe proletariat"; 
he saw that revolutionary domination can survive only when an efficient 
administration suppresses the expropriated former holders of legitimate 
power. 

The city as an autonomous, oath-bound commune of armed men 
existed only in the Occident, and then only in Antiquity and the Middle 
Ages. It was the specific locus of revolutionary domination in two reo 
spects: It was a "state within a state" erected by the patricians against 
the patrimonial 'rulerships with' theIr traditionalist legitimation; it also 
was tht- scene of the uprising of the "people" against the patricians who 
ha.l in turn assumed the mantle of legitimacy. The people's leaders 
created another "state within a state." Weber maintained that the oldest 

.106. In the same year, 1877,. Weber wrote an essay on "The Roman Empire 
from Constantine to the Teutonic Migrations"; at the age of fifteen he wrote 
"Reffections on the Character, Development and History of the Indt>-Germanic 
Peoples." These were standard topics in the classical schools, but the essays aho 
indicate the early origins and the continuity of liOme of Weber's basic interests. 

107. 1be chapte[.on the city was the fullilment of a project that Weber 
had declared to be worthwhile in 1908/9 (d. above, p. xxxi); he took himself 
by his own words and demomtrated how the ancient polls and medieval city 
could be compared to explain their differences and how an indirect contllbution 
could be made to the study of modem democracy. 

108. Cf. Shils and Finch, OOs., Methodology . .. , 103. For a comparison of 
the ideal.typical constructs of Marx and Weber, see Judith Janoska·Bendl, 
Methodologische Aspekte des Idealtypus. Max Weber und die Soziologie der 
Ceschichte (Berlin: Duncker &: Humblot, f96;), 89-1!4' 
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historical recOIds of the city as a commune proved its revolutionary 
character. but that this was often obscured in documents which pur
posively hid usmpations of political power.lOIl 

The first great usurpation of the early Middle Ages was the "revo
lutionary movement of Ti6 that 'Ied to the defection of Italy from 
Byzantine domin'ation and centered around Venice. It was called forth 
especially by opposition to the icon destruction ordered by the emperor 
who was under the pressure of [the Islamic sympathies of} his own 
army. Thus the religious element, although not the only factor. triggered 

. the revolution."llQ After a period of patrician rule, the Italian popolo. 
rose under its leaders and established "the first deliberately nonlegitimate 
and revolutionary political association" (below, 1302). 

Weber contrasted the patrician city with the plebeian city of the 
Middle Ages and of Antiquity, exploring the different forms of class 
struggle in e'3ch type and era. He stressed the remarkable parallels be
tween the Italian popolo with its capitano and the ancient Roman plebs 
with its tribune. In the absence of traditional legitimation, the tribune 
w.as sustained by armed popular support. He checked the power of the 
senate and instigated the plebiscita. 
.. Democratization means the political expropriation of the upper 
strata, which in these historical cases were as "closely policed, disen
franchized and outlawed as is the Russian bourgeoisie by Lenin. Th.:: 
basis of democratization is everywhere of a military nature; it lies in the 
emergence of a disciplined infantry .... 'Military discipline signified the 
victory of democracy, for the wish and the need to call on the non
knightly masses gave them arms and thereby political power. The 
parallels to the German revolution of 1918 are obvious."11l However, 
democratization by no means lead~ to the waning of domination. Ancient 
and medieval democracy passed through the state of the tyrannis and the 
signori a before the city state dis~ppeared, reverting to patrimonial ruler
ship through internal tran:,foml~tion or external defeat. But this his-

.og. Weber rejected Sombart's theory that "ground rent is the mother of the 
city" (cf. Economic History, 239). 'The two men differed in their interest and 
interpretation of the city. Sombart was primarily concerned with the economic 
aspects; cf. Der rtWlkrne KapitaHsmus, II, 176-249. and his "Der BegriH der 
Stadt und das Wesen der Stadtebildur.g," AfS, XXV, 1907. I-g. In dealing with 
the city as a political phenomencn. V/eber followed the tradition of ancient and 
medieval history. However, he revcned the standard political definition of the 
German medieval city as a seJ[·gu\,el.ling body with a town couI~1 subject to 
confirmation by the legitimate overlord, and instead emphasized the aspect of 
usulpation. For the older defmi ,ic.n, ~C Freiherr Roth von Schreckenstein, Das 
Patri:z:iat in den deutschen Stiidten (Tu~!ngen: Mohr, 1856), 28. 

110. Wirtschaftsgeschichte, 274; d. EConomic History, 1.36. 
11 I. Wirtschaftsgeschichte, 178[.; d. Economic History, .40. 
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tori cal '(cycle" had very different results in. the two eras: In Antiquity 
a universal empire came into being, suppressing private capitalism; at 
the beginning of modern history, the con,p~ting patrimonial-bureaucratic 
states created the European balance of power, one of the preconditions 
of modern capitalism. They further developed the rational administra
tion first promoted by the noh-legi(imat.:~ dictatorship of the Italian 
signoria. Thus the modern state and modem democracy were not the 
direct successors of the medieval cit)'. Their rise was prepared by the 
struggle for representation in the Standt:'staat and the absolutist statet 

which preceded their violent establish merl i. ill the American and French 
revol utions. 

From the viewpojnt of legitimacy and ~dministrative co~troI there is 
no basic difference between coups d'etat and mass uprisings. Weber's 
reference to the Russian and German "revolutionstl was more than a 
mere illustrative analogy. Structurally, the modern stare, whether par
liamentary. plebiscitary or a l'peoplels democracy," is one city. Non
ltgitimate domination is at the root of modern democracies, whether they 
are more libertarian or more authoritarian. The United States, the "6rst 
new nation" in Seymour Martin Lipset's phrase. came into being in 
rejection of monarchic legitimacy and instead created a polity that, in 
analogous terms, resembles the Roman Republic: its President (tribune) 
and the plebeian House of Representatives contrast with the Senate, an 
imitation of the House of Lords, as the most traditionalist and aristo
cratic element. 

It lS a moot point which contemporar:! state should be considered 
less similar to a city and closer to patr~rnonial rulership. Hierocracy 
and caesaropapism cOIltinue to exist In some of their traditional ways, 
but more frequently in a new secularized form. Secular intellectuals have 
replaced priests as the new legitimizu:., ';;$pecially in the New St<ltes. 
Weber did not foresee how quickly 2nd ~erribly totalitarianism would 
.seize and exercise power, although he ,j·::scribed it as an Uobjective 
possibility" (below. 644, 661, n.4). Toward the end of his life he con
sidered 2t more likely that a Bonapartist coup d'etat might occur in 
Bolshevist Russia or in Weimar German y, a reasonable guess on the basis 
of historical precedent. But Weber h3d no deterministic view of history: 
"The continuum of cultural development ir;; the Mediterranean-European 
realm has up to now shown neither completed 'cycles' nor an unam
biguous unilinear development-"ll2 Dt".spitt! his fulminations, he did 
not consider the oppressive dominance of bureaucra-:y politically in
escapable (d. below, 99I). In his ~howdown with Oswald Spengler in 

Ill.. IIAgrarverhalmisse ... , .. GAzSW, 278. 
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February of 192.0, Weber extracted the admission from the author of the 
Decline of the West that his morphology was historical poetry. Domina
tion in large-scale communities was for Weber the only historic in~ 
evitability-a point directed at the same occasion against a young com
munist who was dreaming of the perfect commune of intellectwds and 
proletarians in Siberia.113 

If the course of history is not predetermined but domination ines-' 
capable at the same time that its forms are limited, a historically saturated 
typology is the best analytical tool for the researcher. This is the ultimate 
rationale for the typolOgies of Economy and SOciety. 

II. PART ONE: THE LATB'R PART 

Between 1918 and I920, during and after the Empire's collapse, 
Weber turned to the tenninological summary_ In contrast to Part Two, 
where after 1918 he revised only the chapter on bureaucracy, he rewrote 
the definitions many times. Weber spent so much energy on the cate
gories because he recognized that the discursive exposition of his com
plex and novel terminology made retention difficult. Several colleagues, 
among them the philosopher Heinrich Rickert, had told him that the 
Stammler critique and the essay on "Some Categories of Interpretive 
Sociology" were excessively hard to read. Weber heeded their advice and 
simplified the terminology_ He divided the text into numbered main 
definitions and small~print comments, a device frequently employed in 
the older literature, as in Schonberg's Handbook of Political Economy. 

In the first edition of Wirtschaft und Gesellschaft, Part One wa.s 
published under the title now carried by Part Two, but Weber liked to 
call it his Kategorienlehre or casuistry. In those last months of his life 
he seems to have expressed some satisfaction with his progress-with 
the feeling, however: "People will shake their heads." He expected 
resistance to his redefining of well-known historical, economic, legal and 
theological terms for his sociological purposes. Thus, he wanted it clearly 
understood that his definitions were nothing more than a clarification 
9f his own terms to be tested by their scholarly yield; they were not 
an attempt to impose a new terminology on his colleagues. Hundreds of 
students attended his courses at this time-in Viennjl in 1918 and in 
Munich in 1919/20-but the course on the categories drove them away 
en mQsse. IU Upon their urging, Weber compensated the students for 

I 13, Cf. Marianne Weber, Lebensbild. 685ff., and Eduard Baumgarten, ed .• 
Max Weber: Werk unci Person CTiibingen: Mohr. 1964), 554f. 

I14. In a period when political agitation is again an issue at American uni
versities, it may be worthwhile to recount that Weber opened the cou~e on the 
most general categories of sociology with a statement showing that he was for 
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his definition~ with his lectures on economic hist01Y. It is certainly true 
that the de6nitions are not "readable." Part One is really a reference 
text, and it would indeed have greatly facilitated the reading of Part 
Two had Weber lived to revise the old terminology in the light of the 
new. The discrepancy as it now ex sts makes additional demands upon 
the reader of both parts, but it also off ers r~earchers the opportunity to 
work with Weber's alternative terminology. 

When Schmoller wrote his criti<lue of Sombart's Modern Capitalism 
he advanced a complaint that might have applied also to ,Weber: "Every 
few pag~ we find the sentence; 'I call this such and such,' and the reader 
is overwhelmed by a Rood of new names, new etiquettes and pigeon
holes."ll' Somhart considered his own terminolog cal introduction a 
"considerable esthetic impairment" but an inevitable nuisance since he 
wanted to introduce a personal terminology; similarly, Weber acknowl
edged the stylistic awkwardness of his precise definitions. Sombart called 
for an esthetic science: "The guilt toward all living things that every 
~ience brings upon itself [by its deadening genexalitiesJ can be expiated 
only if scholarship produces new life through its creations, shaping them 
into works of art ... It seems to me that we should strive to make a 
scienti6c scheme beautiful in itself."llt Weber never advanced such an 
exuberant demand, hut the casuistry of Part One, which is so much 
indebted to his legal training, does indeed have an esthetic quality, 
which will be revealed especially to the reader who works his way first 
through Part Two with its descriptive richness. 

Weber finished three chapters of Part One and the beginning of 
chapter IV. These are the only chapters he could rework in. the proofs. 111 

Both parts of the work begin with basic de6nitions of social action and 
then take up economic action. In Part One, however, the typology of 

"]>tofession" e\-'eIl as he was against "indoctlination." In Mariann~ Weber's phrasing 
CLebembild, 673£.), he wanted 10 say a "tir$t and last word on politics, which has 

-no place in the lecture hall and in science, but rather belongs in an arena where 
the free airing of opposing judgements 1$ ~ible .... We can have only one 
common goal·. To tum the Versailles treaty into a scrap of paper. At the moment 
this is not possible, but the right of rebelliot1 against foreign domination cannot 
be foresworn Now we must practice the an of silence and return to the sober 
tasks of everyday life." cr. Baumgarten, ed., or. cit., 553, 716. 

1I5. Schmoller, loco cit., 297. 
r 16. Sombart, or. cit., I, xxx. 
117. The translation of chs. I-II of Part One was drafted by Henderson and 

reworked by ParSQlls, who did the subsequent chapters on his own. Tenninologi. 
cally, the 0 iginal translation diverged from the Cennan te;ltt by using "type" and 
"system" much more freely than did Weber, who in general spoke of "type" only 
when he reaDy meant "ideal type" and for the rest employed tenns such as "kind" 
or "phenomenon"; the term "system" was raJely used by Weber. 
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domination appears already in ch. III; classes and status groups (ch. IV) 
follow rather ~~an precede it. Notes found with the manuscript indicate 
that ~eher intended to go on to status group; of warriors. At least two 
chapters anticipated in the text of Part One are missing altogether; One 
on the more "universal" groups (household, kin group. etc.) treated early 
in Part T we. and another one on the theory of revGlution (d. the an
ticipatory reference below, 1.6/:J), corresponding in Part Two to the 
chapter On the city as non-legitimate do~ination echo XVI). This chap
ter would have dealt with the German 'and Russian revolutions within 

-\ a typology designed to give a JnOre precise description than that afforded 
by the mere label "revolution." . 

Almost half of the first chapter of Part One is given over to a simpli- . 
Sed presentation of the meaning'of "interpretive sociology" and the con
cept of "social action."m This is Wet-er s e::!.siest methC'dological state
ment. bllt because of its very conciseness the reader cannot afford to 
disregard the other methodological writings. In the s~ond half of thc 
chapter, the basic definitions of social action and a~sociation. \Vebet 
abandoned the older, more differentiated typology of Part Two (d. 
below, Appendix I). He changed Gemeinschaftshanddn into soziales 
Handeln (Social action) and Gemeinschaft mostly into Verb and (or
ganization). This made it possible to contra:,t Vergemeinschaftung and 
Ver geseUschafmng (communal a nd associative relationships) in sec. 9 
and to come closer to Tonnies' terminology without accepting his basic 
dichotomy. Tonnies' distinction had gained wide currency after the turn 
of the century. especially after the seco!ld edition of his wor'k (19u). 
Apparently Weber felt that he should not insist on a quite differcnt 
terminology .. Weber treated Tonnies considerately as a comrade-in-arms 
in the struggle for social research and expressed himself with somewhat 
distant politeness about Gemeinschaft und Gesellschaft (1887), but 
there is no indication that the work was a major inAuence on his in
tellectual development and Economy <md Society appears partly con
ceived in opposition to itY" 

[18. For recent additions to the large li!<:rature on social action. see Helmut 
Gimdt. Das sozia!e Handeln als Grundkategorie erfahrnngswissenschaft!icher 
S<i~iologi e' C"VerofFentlichungen des Max Weber Instituts der Universitat 
Munchen"; Tiibingen: Mohr. 1967); on the origin of the terminology of social 
action. see Johannes Winckelmann's introduction to Gimdt. ibid., 1-:lO; for an 
interpretation of Weber's theory of science in the ligl,t of sub~uent develop
JTients in the natural and social sciences. see Winckelmann, 'Max Webers 
Verstandnis von Mensch und C':oeselJschaft," in K. Engisch et at., eds., Max 
Weber. Gediichtnisschrift der L~wlg-Maximi!ians-Uni"ersitiit Miinchen, 19$-
2.43· 

119. On the theoreti,;aI differences between Tonnies and Weber. sec the 
definitive critique of Tonnies by Rent Konig, "Die Begriffe Gemeinschaft und 
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In communal as well as associative relationships conSic! IS normal 
(sec. 8). As in the case of power and domination, the definltlon of con
Rict has Leen wrenched out of context in discussions of Weber's orienta
tion to power. He certainly. was a political realist, but the purpose of the 
section is the definition of peacefu! and regulated conRiet ("competi
tion") as against social selection and the free-for-alL The target of the 
section is Social Darwinism. Unrestrained struggle ar~ social selection 
are marginal to Weber's analytical interest. Up to now the reversal of 
a key sentence has confused both German and English readers. Instead 
of the sentence: "The treatment of conHict involving the use of physical 
violence as a ~eparate type is justified by the special characteristics of 
the employment of this means and the corresponding peculiarities of the 
sociological consequences of its use" (Parsons, eeL, Theory, I33), it must 
read: "The conceptual separation (Ahsonderung) of peaceful [from 
violent} conflict is justified by the quality of the means normal to it and 
the peculiar sociological consequences of its occurrence" (below, 38). 
Weber goes on to emphasize the importance of the rules of the game as 
against inherent personal gualities (whether social or biological) and 
states that Hwe want to speak of conflict only when there really is com
petition" (cf. below, 39). He refers ahead to ch. II, where economic 
action is defined "as a peaceful use of the actor's control over resources" 
(below. 63). 

The c~apter on the sociological categories of economic action is 
remarkable for its length, the S:lme as chs. I and III together. It is likely 
that Weber wanted to compensate for the relatively brief economic 
casuistry of Part Two. However, the many pages of seemingly dry denni
tions and comments owe some of their length-and hidden fervor-to 
Weber's political involvement with the problems of postwar economic 
and political reconstruction in the wake of the Empire's collapse and in 
{he face of the victor's harsh demands at VersallIes. The chapter also 
reflects the phenomenon of the wartime "state-socialist" economy and 
the syndicalist and sociali~t poposals for economic reconstruction. Some 
of Weber's comments on the much-debated question of the economic 
feasibility of socialism are definitely time-bound; other passages in this 

GeseUschaft hei Ferdinand Tonnies," K61ner Zeitschrift fur Soziologie, VII, 1955, 
348-4l0. In the American literature the relationship apparently was misperceived 
for two reasons: ( 1) the early aate C! 887) of Tonnjes work, which for a long 
time received little attention, and the fact that rhe Gemeinschaft-GeseUschaft 
dichotomy became well-known so much earlier than Economy and SOciety. For 
illustrations, see Robert Nisbet, The Sociological Tradition (New York: Basic 
Books. 1966), 79 and 326; Robert Presthus, Men at the Top. A Study in Com
munity Power (New York: Oxford University Press, 1064), Q. 
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chapter show him years ahead of the critique that welfare economists later 
were to direct against classical economics, even though he did not use 
their technical apparatus. 

While he was working intermittently on the economic categories, 
Weber in speeches and statements strenuously opposed the nationaliza
tion of the major industries. He considered neither the remaining state 
bureaucracy nor the inexperienced functionaries of the :;odalist labor 
movement capable of running the economy. In April, 1920, when the 
Democratic Party he had helped to establish in November, 1918, asked 
him to serve on the Nationalization Commission. he resigned, explaining 
that "the politician must make compromises-the scholar must not 
whitewash them."uo A few weeks later he died. 

I I. Political Writings 

"Parliament and Government in a Reconstructed Germany" (Ap
pendix II) is offered for three reasons: (I) to compensate for the un
written part on the sociology of the state: (2) to provide a corrective to 
the one-sided reception of the chapter on -bureaucracy (ch. XI)-as if 
Weber had somehow missed the facts (If bureaucracy as a vested interest 
group or ~ network of informal cliques; (3) to introduce to the English 
reader one of his major political writings, almost all of which are un
translated. 1Z1 

The essay is' a revisitJn of newspaper articles originally written for 

ll.o. E. Baumganen, ed., Max Weber: Werk und Person, 530; d. also ibid .• 
608 and Wolfgang Mommsl!'n, Max Weber 14nd die deutsche Politilt ,890--19Z0 
(Tiihingen: Mohr; 1959), 303f. 

12 T. In the fourth edition of Wirtsch02ft und Gese11schaft. as a substitute for 
the chapters on the modem state and its parties that Weber did not live to write, 
Johannes Winckelmann provides a Sociology of the State constructed out of 
passages from Economic History, "Politics as a Vocation," and "Parliament and 
Government" with the omission of the more polemical and time-bound sections 
(for a separate edition, see Max Weber, Staatssoziologie. ed. Johannes Winckel
mann; 2nd rev. ed., Berlin: Duncker & Humblot, 1966). In the English edition 
this imaginative didactic effort has been replaced by a continuous translation of 
the last essay. This appeared desirable because of the English reader's lack of 
familiarity with the political writings; by contrast, the Economic History was the 
fint Weber translation (192.7) and "Politics as a Vocation," a philosophical 
statement rather than a polemical article, is' already weJl-known in the Gerth 
and Mills translation (From Max Weber . .. , n-I2.B).-The list of Weber's 
political newspaper articles and journal essays is lengthy; it includes two essays 
on the 1905 Russian revolution, "On the Conditions of Bourgeois Democracy in 
Russia" and "Russia's Transition to Pseudo-Constitutionalism" (both 1906). 1he 
Gesammelte Politische Schriften comprise only part of the political writings. 
The Gerth and Mills volum.: contains somewhat more than one quarter of 
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the leftwing-liberal Frankfurter Zeitung, one of the best-known Euro
pean newspapers until its suppression by the Nazis. The articles ap
peared in the summer of 1917. after Woodrow Wilson entered the war. 
They launched a sensational attacK on the Political incompetency of the 
Imperial and Prussian bureaucracy; the paper was subsequently put 
under pre-publication censorship; but the very publication of the articles 
is enough to show that even jn wartime Imperial Cermany was far less 
oppressive than Nazi Germany. _ 

Weber made his impassloned plea for political democratization at a 
time when reform seemed highly uncertain and revolution only a slight 
possibility. His siding with par liamentarism was by no means a sudden 
conversion under the shadow of military disaster, as it was for Luden
dorff and the general staff In September 1918. Weber had for many 
years advocated parliamentary government. He considered himself part 
of a vigorous but loyal opposition to the monarchy. He argued from 
premises of national interest, partly out of deep conviction, partly for 
tactical reasons, hoping that parliamentary government would make pas-

. ~ible a more rational politics in the international no less than the national 
interest. He wanted Germany to playa major part in the rather dis
cordant concert of European powers, but he never advocated her hegem
ony over Europe. In domestic politics he ~nted to be recognized as a 
IIclass conscious bourgeoistl who opposed the entrenched Junkers and 
the rightwing romantics no less than the petty-bourgeois labor move
mt:nt and the utopian leftwing intellectuals. He- positively scomed the 
litterateurs of the right and left-Witness his outbursts in ((Parliament 
and Government." Weber took a humanitarian commitment for granted 
but Wf\S cOf,vinl...'t'd that it would suffer f~m noisy display and moralistic . 
sennooiZing. He s.alutoo pacifists as well as revolutionaries with a pure 
"ethic ~r ultimate ends" CGesinnungsethik), But he believed in politiCS 
as the art of the possible-the mo~ally imperative compromise in a 
world of irreconcilable ideologies alld raw inte~ts, 

, These few remarks cannot do justice to Webels politics or to his 
political critics.U1 The reader of HParIiament and Governmene' should" 
bear In mind that it represents only one phase of Webels politics, neither 
the early period when the very young professor intentionally shocked his 
father's liberal generation with tough nationalist rhetoric in his Frei· 

jjSufFrage and Democracy in Germany" ( 19;;) under the heading 4'National 
Character and the Junkers" \OJ'. cit., 38~S), Weber's political writings are, 
of course, partly. dated; howe~r. in part they can also be Ie8d as di~ussions of 
4emocratizarion, especially the issue of political development in <4new'! ~tates. 

l~. For a review of the critics, see rnl<~Political Critiques of Max Weber: 
Some Implications fot Political Sociology, Ammican Sociological Review. voL 
3°,'1965,113-2.3, 
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burg inaugural address of 189s--on1y to regret it latr:r-nor the last 
phase when the despairing democrat returned from the Versailles treaty 
meetings with grave forbodings, just like John Maynard Keynes. Weber 
foresaw Wilson's failure at Versai11es. In an unsigned editorial statement 
in the Frankfurter Zeitung (October 27. 1918) he lectured his colleague~ 
in-politics on the hard facts of the power balance and the 3rt of peac~ 
making: 

Men of good will and understanding do not question Pre iJent Wilsonts 
sincerity. However, it appears that he does not sufficiently grasp the 
following: If the Cennan government accepts his armi ice conditions, 
which make any further miliwy resistance impossible. not only Cennany 
but he too would be eliminated as a major factor in the peace settlement. 
His own po ition as arbiter for the world rests on the fact that the Ger
man army is at least strong enough to avoid defeat without the help of 
American troops on the AlHed side. Were this to become different, the 
absolutely intransigent elements, which no doubt exi t in other enemy 
countries, would gain the upper hand and simply push the President 
aside with polite thanks for his previous S1.lppon. His role would be over, 
unless he went to war against his present allies. The Gennan govem-, 
me t, too, should have co sidered this state of affairs. Even though an 
armistice is desirable to avoid unnecessary bloodsh~.!t .would certainly 
have been better not to focus deliberations so f:xcIusive1y on the armistice 
offer as has been done. Peace negotiations could take place without an 
armistice if the enemies insist on continuati0;' ut the slaughter. t2~ 

In.extremis, Weber was not averse to a levee en masse and guerrilla 
warfare C4national wars of liberationlt

), as he demonstrated in his speech 
at an anti-Versailles meeting of the University of HeideJberg in March, 
1919; he protested against what appeared to him a ~t violation of ' 
Wilson's promise of self-determination for all peoplfi. Such national 
pride, however, did not prevent rightwing students from picketing his 
house and disrupting his lectures. Ernot~onal appeals aside, he devoted 
much constructive energy to the drafting of the Weimar constitution. 
through his writings and as member of the revolutionary government's 
planniDg committee.l2" 

133. CPS, 435. 
u4. In the past,. Weber's contribution to the ptesidential features of the 

Weimar constitution was exa~ted. by friend and foe. Fora CiAlectioD, see 
Cerbard Schulz, Z~" DemoJe,tJtk wna Dikt4tur: V~IIS$U,.g~ ~tad 
1WidUTefOP'7rS '" Jet WeitNf'Sf' RquhUl (Berlin: de Gruyrer. J963). I, 114-42., 
Schulz points out that far from tating a blunt position in favor of a .~t" 
~, Weber gradually shifted his opinions in response to the changing political 
situation and the diversity of opinion in committee meetings. Eventu8liY lie aame 
to favor a popularly elected President as a mediator between the R4tidm4g and 
the States. Cf. also Weber, CPS, 394-471,486-89-
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In essence, Weber stood for the rational support of Q political order 
that can be affirmed in most essentials. His sociology can serve the 

- self-clarification of critical-minded organization men in industrialized '. 
, and democratized society. This was the ultimate dialectic in Weber's 

position: he was a sharp critic of human and institutional failures, but 
basically a. moralist with reformist convictions, not' a revolutionary 
temper. 11M 

12. On Editing and Translating Economy and Society 

" There are some misunderstandings abroad about the readability of 
Economy and Society. They relate in part to the original. in part to the 
translations. To begin with. it must be pointed out that Weher wIote 
lucidly and subtly. He wrote more dearly than did most of his colleagues. 
including Sombart, Tonnies. T roeltsch and his own brother Alfred, not 
to mention the legion of '~otdinary" professors of his time. Weber does 
not stand in the, tradition of German philosophical prose with i~ murky 
profundity that has usually suggested dangerous obscurantism to Anglo
Saxon readers. Considering that most of Economy and Society is a first 
draft, Weber's power of formulation proves extraonlinary. Yet there are 
difficulties: 

C I) Since Part Two was written with great speed, stylistic editing 
and judicious cutting would have been helpful to the reader, but this 
would also have been incompatible with the requirements of a complete 
edition. 

(2) Weber never wrote a well·wrought bOok. His larger works are 
longish problem-centered' research papers. Econcmr tmd Society is the 
only work conceived for a wider audience~ but it never reached the stage 
of final literary form; moreover, it was simply not meant as a trot for 
introductory courses1 or ~ the kind d polished study in cultural pessi
.mism so popular in the n1neteen~twenties. ~, 

(3) Weber uses a profusion of quotation marks as an alienating 
device to indicate that he employs familiar tenns with_ teSJIVations, with 
a new meaning, or in an ironic sense. This habit was ~terpoint to 

his coneem with tenninologica1 preciSion and at times is a drawback. 
In the translation, the quotation marks were used more sparingly. 

(4) Weber tended to overqualify bis sentences, using teIms such as 

IlS. For a skecch cl dUs dialectic, see Guenther Roth and Bezmett M. 
Belger, "Max Weber aDd the Orpniud Society," New York Tima Book Rmew, 
A pril3. 1966, 6 and -ME. ... 
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" h"" 1 "". L"" 1""£ t1 b per aps. more or ess, In genera as a ru e, requen y ut not 
always," etc. This reRected the difficulty both of formulating historical 
gene~ions and of identifying a specific cause. Weber's sense of 
caution became a styHstic mannerism. 

Similar to the second and third volume of Das l<4pital, Weber's 
work was edited from literary remains written in a scarcely legible hand
wIiting. The early editions of Wirtsclu1ft u7Id Gesellschaft contained 
hundreds of reading and identification errors. For thirty-five years this 
distorted, or outright destroyed, the meaning of. many passage.. and 
obviously aiected the translations. In 195'6, after many years of pains
taking labor, Johannes WinclceImann pubIlshed his critically revised 
Cfo"rth) edition. In close cooperation, WinckeImann and the English 
editors have decided on a large number of further changes in wording, 
clauses, names and dates; some of these have been incorporated in the 
1964 Gennan paperback edition. The projected fifth edition will identify 
aU these changes; listing them in the English edition would have been 
too cumbersome. The deSnitive Gennan edition will be almost identical 
with the present English text, with the exception of Winckelmann's 
compilation of the Sociology of the State. U& However, the German and 
English edition ditfcr in the subheadings of the chapters. The manu
script had :10 subheadin~, it seems, excepting the Sociology of Law, 
which in tum had no title. The early editions summarized the chapter 
contents, often inadequatel)" below the charter headings. Winclcelmann 
extensively revised them. The English edito~~~ at their own 
discretion and used subheadings in the text"t.O improve its readability., 

The systematic checking of the ,text required considerable library 
resean:h, invisible where there are no corrections and annotations. The 
revision of the extant translations proved almost as ti~nsuming and 
difficult as the new translation since every sentence had to be compared 
to the German ~ and changed if it' appea~ necessary for textual, 
terminologkaJ and, more rarely, stylistic reasons. Weber's skilful use of 
German syntax permits more complex construction than is feasible in 
English. 'ntllSt Weber is not reaUy improved by "streamlining," by 
breaking up his ardully balanced and quaJi6ed sentences into a series 
of linear a:mstructs. A more linear -rendering was inevitable in the 
English Ye!Sion, but our inclination was to retain, and in some cases to 
restore, Weber's architecture. However, in most cases pragmatic pre-

n6. lAc cbe Cennan paperback edition of 1964, the Eni1iab edition omits 
Weber's essa}'.~ "The Rational and Social Foundations of ~uUc," which. was 
Dot part of the orig;nal but was appended 810 the SIeCOftd German edition. For an 
English ~on. see the translation by Don Martindale. Johannes JUedeI and 
G:rmIde Neuwirth (Carbondale: Southern Illinois University p~ 19~8). 
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vailed o\Zer stylistic considerations, whether the revision of previous 
translations or our own formulations were involved. 

In must academic translations, the task involves prosaic accuracy, 
not an esthetic recreation. Academic translation should properly he team
work. Individual IIheroIsm" is bound to be affected by the limitations of 
any single translator, as was proven by Parsons, Fischoff and Kolegar. 
Some of the English translations have been undertaken by two men, one 
familiar with each language. This arrangement could not, however, 
lighten the burden of the primary translator. Our translation was aided 
by two-fold familiarity with the origina~ language, which permitted col
lateral readin g and preven ted premature clos ure by either one of us. 
Our revi!;ion of the extant translations has also been in the nature of • 
collateral reading, backed by the wisdom of hindsight. The ideal trans
lation, however, requires a third man; the stylist in the language of trans
lation. Our third man was missing. 

Everett C. Hughes once remarked that, as a matter of. principle, a 
work should only be translated as a whole. Each piecemeal translation 
\ tends to reduce the incentive for publishing the whole. This leads to 
unanticipated and fortuitous intellectual consequences. Theoretical de
velopments in American sociology have been conSiderably inBuenced 
by the vagaries of the Weber translations. Thus, the Gerth and Mills 
edition created the impression that the Sociology of Domination centers 
about the contrast of bureaucracy and charisma. Parsons' translation of 
only Part One perforce attenuated the historical dimension of the work 
and led some writers to believe that Weber did not follow up on his 
categories.121 Weber's case is far from exceptional. In recent years it has 
become clear that the translations Qf Durkheim and Niel7.SChe have had 
similar distorting consequences. 

Without sustained support by foundations and institutes the desid
erata of academic translation cannot be fulfilled in most cases. This 
support has been lacking largely because translation and editing are the 
most underestimated kind of work in the social sciences. But as long as 
sociologists continue to lea'l on the Sociologkal Tradition, the need for 
translation wiU persist. Moreover, in an era of world-wide comparative 
research the linguistic problem will be perpetual without adequate trans
lation facilities and better linguistic training for social SCientists. 

12.7. Since David Easton expJidtly aimed at a forceful and incisive improve· 
ment of Weber, it appears legitimate to observe that his A Sys~ Analy$is of 
Poutical Life (New York: \Viley. 1965) is a major example for some unintended 
consequences of the pertial translations by Gerth and Mills and by Parsons. The 
Rheinstein-Shils translation, which would have corrected part of his interpreta
tion. was not consulted. This may be indicative of the difficulty to see partial 
translations as parr of a whole. (See Easton, 01'. cit.1 183, 1.8 I. l.8 3. 301 ff.) 
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CHAPTER I 
BASIC SOCIOLOGICAL 
TERMS 

Prefatory Note 

An introductory discussion of concepts can hardly be dispensed with, 
in spite of the fact tha~ it is unavoidably abstract and hence gives the 
impression of remoteness from reality. The method employed makes no 
claim to any kind of novelty. On the contrary it attemp~ only to formu
late what all empirical sociology really means when it deals with the 
same problems, in what it is hoped is a more convenient and somewhat 
more exact terminology, even though on that account it may seem 
pedantic. This is true even where terms are used which are apparently 
new or unfamiliar. As compared to the author's essay in Logos/ the 
terminology has been simplified as far as possibJe and hence considerably 
changed in order to render it more easily understandable. The most 
precise formulation cannot always be reconciled with a form which can 
readily be popularized. In such cases the latter aim has had to be 
sacrificed. 

On the concept of "understanding'" compare the Allgemeine Psycho
pathologie of Karl Jaspers, also a few observations by Heinrich Rickert 
in the second edition of the Grenzen der naturwissenschafflichen Be
griffsbildung and particularly some of Simmers discussions in the 
Probleme der Geschichtsphilosophie. For certain methodological con
siderations the reader may here be referred, as often before in the 
authols writings, to the procedure of Friedrich Gottl in his work Die 
Herrschaft des Wortes; this book, to be sure, is written in a somewhat 
difficult style and its argument does not appear everywhere to have been 
thoroughly thought through. As regards content, reference may be made  
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especially to the fine work of Ferdinand Tonnies, Gemeinschaft uU 
Cesellschaft, and also to the gravely misleading book of Rudolf Stamm
ler, Wirtschaft und Recht nach der materiJJlistischen Geschichtsauffas
sung, which may be compared with my criticism in the Archiv fUr 
Sozjalwissenschaft (vol. 14, I907, [GAzW. 2.9I-359D. This critical 
essay contains many of the fundamental ideas of the following exposi
tion. The present work departs from Simmers method (in his Soziologie 
and his Philosophie des Geldes) in drawing a sharp distinction between 
subjectively intended and objectively valid "meanings"; two different 
things which Simmel not only fails to distinguish but often deliberately 
treats as belonging together. 

I. The Definition of Sociology and of Social Action 

Sociology (in the sense in which this-highly ambiguous word is used 
here) is a science concerning itself with the interpretive understanding 
of social action and thereby with a causal explanation of its course and 
consequences. We shall speak of "action" insofar as the acting individual 
attaches a subjective meaning to his behavior-be it ovett or covert, 
omission or acquiescence. Action is ",ocial"insofar as its subjective mean
ing takes account of the behavior of others and is thereby oriented i.'1 its 
course.' 

A. MEniODOLOGICAL FOUNDA110m· 

1. "Meaning" may be of m'O kinds. The term may refer 6rst to the 
actual existing meaning in the given con~te case of a particular actor, 
or to the average or approximate meaning attrihutable to a given plurality 
of actors; or secondly to the theoretically conceived pure typlt of subjec
tive meaning attributed to the hypothetical actor or actors in a given 
type of action. In no case does it refer to an objectively "correct" mean
ing or one which is "true" in some metaphysical sense. It is this which 
distinguishes the empirical sciences of action, such as sociology and 
history, from the dogmatic disciplines in that area, such as jurisprudrnce, 
logic, ethics, and esthetics, which seek to ascertain the "tnte" and "valid" 
meanings associated with the objects of their investigation. 

2. The line between meaningful action and merely reactive behavior 
to which no subjective meaning is attached, cannot be sharply drawn 
empirically. A very considerable part of all sociolOgically relevant be
havior, especially purely traditional behavior, is marginal between the 
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two. In the case of some psychophysical processes, meaningful, i.e., sub
jectively understandable, action is not to be found at all; in others it is 
discernible only by the psychologist. Many mystical experiences which 
car.!,ot be adequately communicated in words are, for a person who is 
not susceptible lO such eJlperiences, not fully understandable. At the 
same time the ability to perform a similar action is not a necessary pre
requisite to- under~tanding; "one need not have been Caesar in order to 

. understand Caesar." "Recapturing an eJlperience" is important for ac
cur<lte understanding, hut not an absolute precondition for its interpreta
tio;l. Understalldable and non-understandable components of a process 
are o!'ten intermingled and bound up together. 

,:). All interpretation of meaning, like all scientific observations, 
strives for clarity and verifiable accuracy of insight and comprehension 
(Eviden;r;)'· The basis for certainty in understanding can be either 
rational, which can be fUIther subdivided into logical and mathematical, 
or it can be of an emotionally empathic or artistically appreciative qual
ity. Action is rationally evident chieHy when we attain a completely clear 

'i n tellectual grasp of the action·elements in their intended context of 
meaning. Empathic or appreciative accuracy is attained when, through 
sympathetic participation, we can adequately grasp the emotional context 
in which the aclion took place. TIle highest degree of rational under
standing is attained in cases involving the meanings of logically or 
mathematically related plopositions; their meaning may be immediately 
and unambiguously intelligible. We have a perfectly clear understanding 
of what it means when somebody employs the proposition 2 X 2 = 4 or 
the Pythagorean theorem in reasoning or argument, or when someone 
correctly carries out a logical train of reasoning according to our accepted 
modes of thinking_ In the same way we also understand. what a person 
is doing when he tries to achieve certain ends by choosing appropriate 
means on the basis of the facts of the situation, as experience has accus
tomed us to interpret them. TIle interpretation of such rationally pur
poseful action possesses, for the understanding of the choice of means, 
the highest degree of verifiable certainty. With a lower degree of 
certainty, which is, however, adequate for most pUIPOseS of explanation, 
we are able to understand errors, including confusion of problems of the 
Sort that we ourselves are liable to, or the origin of which we can detect 
by sympathetic self-ana lysis_ 

On the other hand, many ultimate ends or values toward which 
experience shows that human action may he oriented, often cannot be 
understood completely, though sometimes we are able to grasp them 
intellectually. TIle more radically they differ from our own ultimate 
values, however, the more difficult it is for us to understand them em· 
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pathically. Depending upon the circumstances of the paTticular case we 
must be content either with a purely intellectual undeIstanding of such 
values or when even that fails, sometimes we must simply accept them 
as given data. 11ten we can try to understand the action motivated by 
them on the basis of whatever opporlunities for approximate emotional 
and intellectual interpretation seem to be available at different points in 
its course. 11tese difficulties confront, for instance, people not susceptible 
to unusual acts of religious and charitable zeal, or persons who abhor 
extreme rationalist fanaticism (such as the fanatic advocacy of the 
"rights of man"), ' 

The more we ourselves are susceptible to such emotional reactions as 
anxiety, anger, ambition, envy, jealousy, love, enthusi~sm, pride, venge
fulness, loyalty, devotion, and· appetites of an sorts, and to the "irrational" 
conduct which grows out of them, the more readily can we empathize 
with them. Even when such emotions are found in a degree of intensity 
of which the obseIver himself is completely incapable, he can still have 
a signi6cant degree of emotional understanding of their meaning and 
can interpret intellectually their inRuence on the ~OUIse of action and the 
selection of means. 

For the purposes of a typological scientific analysis it is conv~ient to 
treat all irrational, affectuaIIy determined elements of behavior as factors 
of deviation from a conceptually pure type of rational action. For ex
ample a panic on the stock exchange can be most conveniently analysed 
by attempting to dekrmine first what the course ri action would have 
been if it had not been inAuenced by irrational affects; it is then possible 
to introduce the irrational components as accounting for the observed ' 
deviations from this hypothetical course. Similarly, in analysing a polit
ical or military campaign it is convenient to deteImine in the first place· 
what would have been a rational course, given the end., of the partici
pants and adequate knowledge of all the circumstances. Only in this 
way is it possible to assess the causal Significance of irrational factors as 
accounting for the deviations from this type. The constIUction of a 
purely rational course of action in such cases serves the sociologist as 
a type (ideal type) which has the merit of clear understandability and 
lack of ambiguity. By comparison with this it is possible to understand 
the ways in which actual action is inRuenced by irrational factors of all 
sorts, such as affects and errOIS, in that they account for the deviation 
from the line of conduct which would be expected on the hypothesis 
that the action were purel y rational. 

Only in this respect and for these reasons of methodological conven
ience is the method of sociology "rationalistic." It is naturally not legiti
mate to interpret this procedure as involving a rationalistic bias of 
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sociology, but only as a methodological device. It certainly does not in
volve a belief in the actual predominance of rational elements in human 
life, for on the question of how far this predominance does or does not 
exist, nothing whatever has been said. That there is, however, a danger 
of rationalistic interpretations where they are out of place cannot be 
denied. All experience unfortunately confirms the existence of this 
danger. 

4. In all the sciences of human action, account must be taken of 
processes and phenomena which are devoid of subjective meaning, in the 
role of stimuli, results. favoring Or hindering circumstances. To be 
devoid of meaning is not identical with being lifeless or non-human; 
every artifact, such as for example a machine, can be understood only 
in terms of the meaning which its production and use have had or were 
intended to have; a meaning which may derive from a relation to exceed
ingly various purposes. Without reference to this meaning such an 
object remains wholly unintelligible. That which is intelligible or under
standable about it is thus its relation to human action in the role either 
'of means or of end; a relation of which the actor or actors can be said to 
have been aware and to which their action has been oriented. Only in 
terms of such categories is"it possible to "understand" objects of this kind. 
On the other hand processes or conditions, whether they are animate or 
inanimate, human or non-human, are in the present sense devoid of 
meaning in so far as they cannot be related to an intended purpose. That 
is to say they are devoid of meaning if they cannot be related to action 
in the role of means or ends but constitute only the stim~lus, the favor
ing or hindering cucumstances. I t may be that the flooding of the 
Dollart [at the mouth of the Ems river near the Dutch-Gennan border] 
in 1277 had historical significance as a stimulus to the beginning of 
certain migrations of considerable importance. Human mortality, indeed 
the organic life cycle from the helplessness of infancy to that of old age, 
is naturally of the very greatest sociological importance through the 
vari9us ways in which human action has been oriented to these facts. 
To still a~oth~r category of facts devoid of meaning. belong certain 
psychic or psychophysical phenomena such as fatigue, habituation, 
memory, etc.; also certain typical states of euphoria under some condi
tions of ascetic mortification; finally, typical variations in the reactions of 
individuals according to reaction-time, precision, and other modes. But 
in the last analysis the same principle applies to these as to other 
phenomena which are devoid of meaning. Both the actor and the soci
ologist must accept them as data to be taken int~ account. 

It is possible that future research may be able to discover non
interpretable uniformities underlying what has appeared to be specif-
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icaJIy meaningful action, though little has been accomplished in this 
direction thus far. Thus, for example, differences in hereditary biological 
constitution, as of "races," would have to be treated by sociology as given 
data in the same way as the physiological fac~ of the need of nutrition 
or the effect of senescence on action. This would be the case if, and in
sofar as, we had statistically conclusive proof of their influence on sociQo 
logically relevant behavior. The recognition of the causal significance 
of such factors would not in the least alter the specific task of sociological 
analysis or of that of the other sciences of a~tion, which is the interpreta
tion of action in tenns of its subjective meaning. The effect would be 
or'~y to introduce certain non-interpretable data of the same order as 
others which are already present, into the complex of subjectively under
standable motivation at certain points. (Thus it may corne to be known 
that there are typical relations between the frequency of certain types of 
teleological orientation of action or of the degree of certain kinds of 
rationality and the cephalic index or skin color or any other bi'oJogically 
inherited charact~ristic.) 

5. Understanding may be of two kinds: the first is the direct observa
tional unQerstandingT of the subjective meaning of a given act as such, 
including verbal utterances. We thus understand by direct observation, 
in this case, the meaning of the proposition 2 X 20 = 4 when we hear 
or read it. This is a case of the direct rational understanding of ideas, 
We also understand an outbreak of anger as manifested by facial expres
sion, exclamations or irrational movements. This is direct observational 
understanding of irrational emotional reactions. We can understand in 
a similar observational way the action of a woodcutter or of somebody' 
who reaches for the knob to shut a door or who aims a gun at an animal. 
This is rational observational understanding of actions. 

Understanding may, however, be of another sort, namely explanatory 
understanding. Thus we understand in tenns of motive the meaning an 
actor attaches to the proposition twice two e<juals four, when he states 
it or writes it down, in that we understand what makes him do this at 
precisely this moment and in these circumstances. Understanding in this 
sense is attained if we know that he is engaged in balancing a ledger or 
in making a scientific demonstration, or is engaged in some other task 
of which this particular act would be an appropriate part. This is ra
tional understanding of motivation, which 'consists in placing the act in 
an intelligible and more inclusive context of meaning.' Thus we under
stand 'the chopping of wood or aiming of a gun in terms of motive in 
addition ~ direct observation if we know that the woodchopper is work
ing for a W&ge l)T is chopping a supply of firewood for his own use or 
possibly is doing it for recreation, But he might also be working off a 
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6t of rage, an irrational case. Similarly we understand the motive of a 
person aiming a gun if we know that he has been commanded to shoot 
as a member of a firing squad, that he is fighting against an enemy, or 
that he is doing it for revenge. The last is affectually determined and 
thus in a certain sense irrational. Finally we have a motivational under
standing of the outburst of anger if we know that it has been provoked 
by jealousy, injured pride, or an insult. The last examples are all alfec
tually determined and hence derived from irrational motives. In all the 
above cases the particula-r act has been placed in an understandable 
sequence of motivation, the understanding of which can be treated as an 
explanation of t~e actual course of behavior. Thus for a science which 
is concerned with the subjective meaning of action, explanation requires 
a grasp of the complex of meaning in which an actual course of under
standable action thus interpreted belongs. In all such cases, even where 
the processes are largely affectuaL the subjective meaning of the action, 
including that also of the relevant meaning complexes, will be called the 

'intended meaning.u (This involves a departure from ordinary usage, 
which speaks of intention in this sense only in the case of rationally pur
posive (lction.) 

6. In all these cases understanding involves [he interpretive grasp of 
the meaning present in one of the following contexts: (a) as in the his
torical approach, the actually intended meaning for concrete individual 
actiOJ:; or (b) as in cases of sociological mass phenomena, the average of, 
or an approximation to, the actually intended meaning; or (c) the mean
ing appropriate to a scientifically formulated pure type (an ideal type) 
of a common phenomenon. The concepts and "laws" of pure economic 
theory are examples of this kind of ideal type. They state 'what course a 
given type of human action would take if it were strictly rational, un~ 
affected by errors .11 emotional factors and if, furthermore, it were com~ 
pletely and unequivocally directed to a single end, the maximization of 
economic advantage. In reality, action takes exactly this course only in 
unusual cases, as sometimes on the stock exchange; and even then there 
is uSHally only an approximation to the ideal type. (On the purpose of 
such constructions, see my essay in AfS, r9 ref. n. 5] and point I I below.) 

£yery interpretation attempts to attain clarity and certainty, but no 
matter how clear an interpretation as 'such appears to be from the point 
of view of meaning, it cannot on this account claim to be the causally 
valid interpretation. On this level it must remain only a peculiarly 
plausible hypothesis. In the first place the "conscious motives" may well, 
even to the actor himself, conceal the various "motives" and "repressions" 
which constitute the real driving force of his action. Thus in such cases 
even subjectively honest sdf-analysis has only a relative value. Then it 
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is the task ?f the sociologist to be aware of this motivational situation 
and to describe and analyse it, even though it has not actually been con
cretdy part of the conscious intention of the actor; possibly not at all, 
at least not fully. This is a borderline case of the interpretation of mean
ing. Secondly, processes of action which seem to an observer to be the 
same or similar may £it into exceedingly various complexes of motive in 
the case of the actual actor. Then even though the situations appear 
superficially to be very similar we must actually understand them or 
interpret them as very different, perhaps, in terms of meaning, directly 
oppos~. (Simmel, in his Probleme de,. Geschichtsphilosophie, gives a 
number of examples.) Third, the actors in any given situation are often 
su~ject to opposing and conflicting impulses, all of which we are able to 
understand. In a large number of cases we know from experience it is 
not_possible to arrive a t even an approximate estimate of the relative 
strength of conflicting motives and very often we cannot be certain of 
our interpretation. Only the actual outcome of the conflict gives a solid 
basis, of judgment. 

More generally, verification of subjective interpretation by compari
son with the concrete course of events is, as in the case of all hypotheses, 
indispensable. Unfortunately this type of verification is feasible with 
relative accuracy only in the few very special cases susceptible of 
psychological experimentation. In very different degrees of approximation, 
such verification is also feasible in the limited number of cases of mass 
phenomena which can be statistically described and unambiguously 
interpreted. For the rest there remains only the possibility of comparing' 
the largest possible number of historical or contemporary processes 
which, while otherwise similar,-difi"er in the one decisive point of their 
relation to the particular motive or factor the role of which is being 
investigated. This is a fundamental task of comparative sociology. 
Often, unfortunately, there is available only the uncertain procedure 
of the "imaginary experiment" which consists in thinking .. way certain 
elements of a chain of motivation and working out the course of action 
which would then probably ensue, thus arriving at a causal judgment.1Q 

For example, the generali2;ation called Gresham's Law is a rationally 
dear interpretation of human action under certain conditions and under 
the assumption that it will follow a purely rational course. How far any 
actual course of action corresponds to this can be verified only by the 
available statistical evidence for the actual disappearance of under-valued 
monetary units from circulation. In this case our information serves to 
demonstrate a high degree of accuracy. The facts of experience were 
known before the generalization, which was formulated afterwards; 
but without this successful interpretation our need for causal ungerstand-
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ing would evidently be left unsatisfied. On the other hand. without the 
demonstration that what can here be assumed to be a theoretically ade
<luate interpretation also is in some degree relevant to an actual course 
of action, a "law," no matter how fully demonstrated theoretically, would 
be worthless for the understanding of action in the re<lJ world In this 
case the correspondence between the theoretical interpretation of motiva
tion and its empirical verification is entirely satisfactory and the cases are 
numerous enough so that verification can be considered established. But 
to take another example, Eduard Meyer has advanced an ingenious 
theory of the causal significance of the battles of Marathon, Salamis, and 
Platea for the development of the cultural peculiarities of Greek, and 
hence, more generally, Western, dvili2ation. ll This is derived from a 
meaningful interpretation of certain symptomatic facts having to do 
with the attitudes of the Greek oracles and prophets towards the Per
sians. It can only be directly verified by reference to the examples of the 
conduct of the Pelsians in cases where they were victorious, as in 
Jerusalem, Egypt, and Asia Minor, and even this verification must neces-

,sarily remain unsatisfactory in certain respects. The striking rational 
plausibility of the hypothesis must here necessan1y be relied on as a sup
port. In very many cases of historical interpretation which seem highly 
plaUSible, however. there is not even a possibility of the order of verifica
tion which was feasible in this case. Where this is true the interpretation 
must necessarily remain a hypothesis. 

7. A motive is a complex of subjective meaning which seems to the 
actor himself or to the observer an adequate ground for the conduct in 
question. The interpretation of a coherent course tt- conduct is "sub
jectively adequate" Cor "adequate on the level of meaning"), insofar as, 
according to our habitual modes' of thought and feeling, its component 
parts taken in their mutual relation are recogni2ed to constitute a 
"typical" complex of meaning.II It is more common to say "CQJTeCt:' The 
interpretation of a sequence of events will on the other hand be called 
causally adequate insofar as, according to established generali2ations 
from experience, there is a proba bility that it will always actually occur 
in the same way. An example of adequacy on the level of meaning 
in this sense is what is, according to our current nonns of calculation or 
thinking. the correct solution of an axithmetical problem. On the other 
hand, a causally adequate interpretation of the same phenomenon would 
concern the statistical probability that. according to verined generaliu· 
tions from experience. there would be a correct or an erroneous solution 
of the same problem. This also refers to currently accepted nonns but 
includes taking account of typica~ errors or of typical confusions. Thus 
causal explanation depends on being able to detennine that there is a 
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probability, which in the rare ideal case can be numerically stated, but is 
always in some sense calculable, that a given observable event (overt or 
subjective) will be followed or accompanied by another event. 

A correct causal interpretation of a concrete course of action is arrived 
at when the overt action and the motives have both been correctly appr~ 
hended and at the same time their relation has become meaningfully 
comprehensible. A correct causal interpretation of typical action means 
that the pr~ which is claimed to be typical is shown to be both ade
quately grasped on the level of meaning and a t the same time the inter
pretation is to some degree causally adequate. If adequacy in respect to 
meaning is lacking, then no matter how high the degree of uniformity 
and how precisely its probability can be numerically determined, it is 
still an incomprehensible statistical probability, whether we deal with 
overt or subjective processes. On the other hand, even the most perfect 
adequacy on the level of meaning has causal significance from a socio
logical point of view only insofar as there is some kind of proof for the 
existence of a probability'~ that action in fact normally takes the course 
which has been held to be meaningful. For this there must be some 
degree of determinable frequency of approximation to an average or a 
pure type. 

Statistical uniformities constitute understandable types of action, and 
thus constitute sociological generalizations, only when they can be 
regarded as manifestations of the understandable subjective meaning of 
a course of social action. Conversely, formulations of a rational course 
of subjectively understandable action constitute sociological types of 
empirical process only when they can be empirically observed with a, 
significant degree of approximation. By no means is the actual likelihood 
of the occurrence of a given course of overt action always directly pro· 
portional to the clarity of subjective interpretation. Only actual experi
ence can prove whether this is so in a given case. There are statistics of 
pr<Xesses devoid of subjective meaning, such as death rates, phenomena 
of fatigue, the production rate of machines, the amount of rainfall, in 
exactly the same sense as there are statistics of meaningful phenomena. 
But only when the phenomena are meaningful do we speak of socio
logical statistics. Exampk~ are such cases as crime rates, <xcupational 
distributions, price statisn,:z, and statis.tics of crop acreage. Naturally 
there are many cases where both components are involved, as in crop 
statistics. 

8. Processes and uniformities which it has here seem61 convenient 
not to designate as sociological phenomena or uniformities because they 
are not "understandable," are naturally not on that account any the less 
important. This is true even for sociology in our sense which is restricted 
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to subjectively understandable phenomena-a usage which there is no 
intention of attempting to impose on anyone else. Such phenomena, 
however important, are simply treated by a different method from the 
others; they become conditions, stimuli, furthering or hindering circum
stances of action. 

9. Action in the sense of subjectively understandable orientation of 
behavior exists only as the behavior of one or more jndWi.dtud human 
beings. For other cognitive pu~ it may be useful or necessary to 
consider the individual, for instance, as a collection of cells, as a complex 
of bio-chemical reactions, or to conceive his psychic life as made up of 
a variety 0 f diff erent elements, however these may be de.6ned. Undoubt
edly such procedures yield valuable knowledge of causal relationships. 
But the bebavior of these elements, as expressed in such uniformities, 
is not subjectively understandable. This is true even of psychic elements 
because the more precisely they are formulated from a point of view of 
natural science, the less they are accessible to subjective understanding. 
,This is never the road to interpretation in terms of subjective meaning. 
On the contrary, both for sociology in the present sense, and for history, 
the object of cognition is the subjective meaning-complex of action. The 
behavior of physiological entities such as cells, or of any sort of psychic 
elements, may at least in principle be observed and an attempt made to 

delive uniformities from such observations. It is further possible to 
attempt, with their help, to obtain a causal explanation of individual phe
nomena, that is, to subsume them under uniformities. But the subjective 
understanding of action takes the same account of this type of fact and 
uniformity as of any others not capable of subjective interpretation. 
(This is true, for example, of physical, astronomical, geological, meteor
ological, geographical, botanical, zoological, and anatomical facts, of those 
aspects of psycho-pathology which are devoid of subjective meaning, or 
of the natural conditions of technological processes.) 

For still other cognitive pu~for instance, juristic ones---Qr for 
, practical ends. it may on the other hand be convenient or even indispensa

ble to treat social collectivities, such as states, associations, business corpora
tions, foundations, as if they were individual persons. Thus they may be 
treated as the subjects of rights and duties or as the performers of legally 
significant actions. But for the subjective interpretation of action in socio· 
logical work these collectivities must be treated as soleIy the resultants 
and modes of organization of the particular acts of individual persons. 
since these alone can be treated as agents in a course of subjectively 
understandable action. Nevertheless, the sociologist cannot for his pur
poses afford to ignore these collective concepts derived from other 
disciplines. For the subjective interpretation of action has at least three 
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important relations to these concepts. In the first place it is often neces
sary to employ very similar collective concepts. indeed often using the 
same tenns, in order to obtain an intelligible tenninology. Thus both in 
legal terminology an4 in everyday speech the term "state" is used both 
for the legal concept of the state and for the phenomena of social action 
to which its legal rules are relevant. For sociological pucposes, however, 
tIe phenomenonUthe .tate" does not consist necessarily or even primarily 
of the elements which are relevant to legal analysis; and for sociologial 
pucposes .there is no such thing as a collective personality which "acts." 
When reference is made in a sociological context to a state, a nation, a 
corporation, a family, or an army corps, or to similar collectivities, 
what is meant is, on the contrary, only a certain kind of development of 
actual or possible social actions of individual persons. Both because of its 
precision and because.it is established in general usage'the juristic con
cept is taken over, but is used in an entirely different meaning. 

Secondly. the subjective interpretation of action must take account 
of a fundamentally important fact. These concepts of collective entities 
which are found both in common sense and in juristic and other tech· 
nical forms of thought, have a meaning in the minds of individual per. 
sons, partly as of something actually existing, partly as something with 
normative authority. This is true not only of judges and officials. but of 
ordinary private individuals as well. Actors thus in part orient their 
action to them, and in this role such ideas have a powerful, often a 
decisive, causal influence on the course of action of real, individuals. This 
is above all true where the ideas involve normative prescription or p~ 
hibition. Thus, for instance, one of the important ~tA. of the ~ist
ence of a modem state, precisely as a complex o~geCial interaction of 
individual persons, consists in the fact that the action of various indi
viduals is oriented to the belief that it exists or should existJ thus that 
its acts and laws are valid in the legal sense. This will be further dis
cussed below. Though extremely pedantic and cumbersome, it would be 
possible. if purposes of sociological terminology alone were involved, to 

_eliminate such tenns entirely, and substitute newly-coined words. This 
.would be possible even though the word "state" is used oroinalily not 
only to designate the legal concept but also the real process of action. 
But in the above important connexion, at least, this would naturally be 
impossible. 

Thirdly, it is the method of the so<:alled "organic" school of Sociology 
--.classical example: Schame's brilliant work, Bau und Leben des 
sozialen Korpers-to attempt to understand social intelaction by using as 
a point of departure the "whole" within which the individual acts. His 
action and behavior are then interpreted somewhat in the way that a 
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physiologist would treat the role of an organ of the body in the "economy" 
of the organism, that is from the point of view of the survival of the 
latter. (Compare the famous dictum of a well-known physiologist: "Sec. 
IO. The spleen. Of the spleen, gentlemen. we know nothing. So much 
for the spleen." Actually, of course, he knew a good deal aoo'.Jt the 
spleen-its position, size, shape, etc.; but he could say nothing about its 
function, and it was his inability to do this that he .csIled "ignorance.") 
How far in other disciplines this type of functional analysis of the rela
tion of "parts" to a "whole" can be regarded as definitive, cannot be dis
cussed here; but it is well known that the bio·chemical and bio·physical 
modes of analysis of the organism are on prinCiple opposed to stopping 
there. For purposes of sociological analysis two things can be said First 
this functional frame of reference is convenient for purposes of practical 
illustration and for provisional orientation. In these respects. it is not 
only useful but indispensable. But at the same time if its cognitive value 
is overestimated and its concepts illegitimately "rei6ed,"li it can be highly 

.dangerous. Secondly, in certain circumstanCes this is the only available 
way of determining just what processes of social action it is important to 
understand in order to explain a given phenomenon. But this is only the 
beginning of Sociological analysis as here understood. In the- case of 
social collectivities, precisely as distinguished from organisms, we are in 
a pOSition to go beyond merely demonstrating functional relationships 
and uniformities. We can accomplish something which is never attain
able in the natural sciences, namely the subjective understanding of the 
action of the component individuals. The natural sciences on the other 
hand cannot do this, being limited to the formulation of causal uni
fonnities in objects and events and the explanation of individual facts 
by applying them. We do not "understand" the behavior of cells, but can 
only observe the relevant functional relationships and generalize on the 
basis of these observations. This additional achievement of explanation 
by interpretive understanding, as distinguished from 'external observa-

. tion, is of course attained only at a price-the more hypothetical and 
fragmentary character of its results. Nevertheless, subjective understand
ing is the specific characteristic of SOCiological knowledge. . 

It would lead too far afield e~en to attempt to discuss how far the 
behavior of animals is subjectively understandable to us and vice versa; 
in both cases the meaning of the term understanding and its extent of 
application would be highly problematical. But in so far as such under
standing existed it would be theoretically possible to fomlulate a sociol
ogy of the relations of men to animals, both domestic and wild. Thus 
many animals "understand" commands, anger, love, hostility, and react to 
them in ways which are evidently often by no means purely instinctive 
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and mechanical and in some sense both consciously meaningful and 
afFected by experience. In a way, our ability to share the feelings of 
primitive men is not very much greater. We either do not have any 
reliable means of determining the subjective state of mind of an animal 
or what we have is at best very unsatisfactory. It is wdl known that the 
problems of animal psychology, however interesting, are very thorny 
ones. There are in particular various forms of social organization among 
.animals: monogamous and polygamous "families," herds, Hocks, and 
6na.Uy "states," with a functional division of labour. (The extent of func
tional differentiation found in these animal societies is by no means, 
however, entirely a matter of the degree of organic or morphological 
differen~tion of the individual membrs of the species. Thus, the func
tional differentiation found among the termites, and in consequence that 
of the products of their social activities, is much more advanced than in 
the case of the bees and ants.) In this field it goes without saying that a 
purely functional point of view is often the best that can, at least for the 
present, be attained, and the investigator must be content with iL Thus 
it is possible to study the ways in which the species provides for its 
survival; that is, for nutrition, defence, repro:iuction, and reconstruction 
of the social units. As the principal bearers of these functions, differenti
ated types of individuals can be identified: ''kings,'' "queens," "workers," 
"Id' " "d ., II If " 'b - "d A so len, rones, propagato~ queen s su stltutes, an so on. ny-
thing more than that was for a long time merely a matter of-speculation 
or of an attempt to determine the extent to which- heredity on the one 
hand and environment on the other would be involved in the develop-. 
ment of these "social" proclivities. This was particularly true of the con-
'~ies,between GOotee and Weismann.u The latter's conception in Die 
AU~ht dt:r Naturz-tkhtung was largely based on wholly non-empirical 
deductions. But all serious authorities are naturally fully agreed that the 
limitation of analysis to the functional level is only a necessity imposed 
by our present ignorance, which it is hoped will only be temporary. (For 
an account of the state of knowledge of the termites, for example, see 
the. study by Karl Escherich, Die T ermiren oder weissen Ameisen, 
J909.) 

. \,- The researchers would like to understand not only the relatively 
obvious survival functions of these various differentiated rypes, but also 
the bearing of different variants of the theory of heredity or its revetse 
t)n the problem of explaining how these differentiations have come 
about. Moreover, they would like to kn.)w nrst what factors account for 
the original differentiation of specialized types from the still neutral 
undifferentiated species-type. Secondly, it would be important to know 
what leads the differentiated individual in the typical case _D behave 
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in a way-which actuany serves the survival value of the orgarU:zed group. 
Wherever research has made any progress in the solution of these proh
lems it has been through the experimental demonstration of the prob
ability or possibility of the role of chemical stimuli or physiological 
processes, such as nutritional states. the effects of parasitic castration, 
etc .• in the case of the individual organism. How far there is even a 
hope that the existence of "subjective" or "meaningful" orien t ltion could 
be made experimentally probable. even the specialist today would hardly 
be in 3 position to say. A verifiable conception of the state of mind of 
these social animals accessible to meaningful understanding, would seem 
to be attainable even as an ideal goal only within narrOW limits. How
ever that may be. a contribution to the understanding of human social 
action is hardly to be expected from this quarter. On the contrary. in the 
field of animal psychology. human analogies are and must be continually 
employed. The most that can be hoped for is, then. that these biological 
analogies may some day be useful in suggesting significant problems. 
For instance they may throw light on the question of the relative role in 

,the early stages of human social differentiation of mechanical and in
stinctive factors, as compared with that of the factors which are accessible 
to subjective interpretation generally. and more particularly to the role 
of consciously rational action. It is necessary for the sociologist to be 
thoroughly aware of the fact that in the early sta~ even of human 
development. the first set of foictors is completely predominant. Even in 
the later stages he must take account of their continual interaction with 
the others in a role which is often of decisive importance. This is par
ticularly true of all "traditional" action and of many aspects of charisma. 
which contain the seeds of certain types of psychic "contagion" and thus 
give rise to new social developments. These types of action are 'very 
closely related to phenomena which are understandable either only 
in biological terms or can be interpreted in terms of subjective motives 
only in fragments. But all these facts do not discharge sociology from the 
obligation, in full awareness of the narrow limits to which it is confined, 
to accomplish what it alone can do. 

The various works of Othmar Spann [1878-1950] are often full of 
suggestive ideas though at the same time he is guilty of occasional mis
understandings and above all of arguing on the basis of pure value 
judgments which have no place in an empirical investigation. But he is 
undoubtedly correct in doing something to which. however, no one seri
ously objects, namely, emphasi2ing the sociological significance of the 
functional point of view for preliminary orientation to problems. This is 
what he calls the "universalistic method." It is true that we must know 
what kind of action is functionally necessary for "survival," but even 
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more so for the maintenance of a cultural type and the continuity of the 
coITespondin~ modes of social action, before it is possible even to inquire 
how this aCtio.} has come about and what motives determine it. It is 
necessary to know what a "king," an "official," an "entrepreneur," a 
"procurer," or a "magician" does, that is, what kind of typical action, which 
justifies classifying an individual in One of the~e-categories, is important 
and rel('vant for an analysis, before it is possible to undertake the analysis 
itself. (This is what Rickert means by Wertbezogenheit.) But it is only 
this analysis itself which can achieve the sociological understanding of 
the actions of typically differentiated human (and only human) indi
viduals, and which hence constitutes the specific function of sOciology. 
It is a tremendous misunderstanding to think that an "individualistic" 
method should involve what is in any conceivable sense an individualistic 
system of values. It is as important to avoid this error as the related one 
which confuses the unavoidable tendency of sociological concepts to as
sume a rationalistic character with a belief in the predominance of 
rational motives, or even a positive valuation of rationalism. Even a 
socialistic economy would have to be understood sociologically in exactly 
the same kind of "individualistic" terms; that is, in terms of the action 
of individuals, the types of officials found in it, as would be the case 
with a system of free exchange analysed in terms of the theory of mar
ginal utility or a "better," but in this respect similar theory)' The real 
~mpiricaJ sociological investigation begins with the question: What 
motives determine and lead the individual members and participants in 
this socialistic communi'y to behave in such a way that the community 
came into being in the first place and that it continues to exist? Any' 
form of functional analysis which proceeds from the whole to the parts 
can accomplish only a preliminary preparation for this investigation
a preparation, the utility and indispensability of which, if properly car
ried out, is naturally beyond question. 

ro. It is customalY to designate various sociological generalizations, 
as for example "Gresham's Law," as "laws." These are in fact typical 
probabilities confirmed by observation to the effect that under certain 
given conditions an expected course of social action will occur, which is 
understandable in tenns of the typical motives and typical subjective 
intentions of the actors. These generalizations are both understandable 
and definite in the highest degree insofar as the typically observed course 
of action can be understood in tenns of the purely rational pursuit of 
an end, Or where for reasons of methodological convenience such a 
theoretical type can be heuristically employed. In surh cases the relations 
of means and end will be clearly understandable on grounds of experi
ence, particularly where the choice of means was "inevitable." In such 
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cases it is le?itimate to assert that insofar as the action was rigorously 
rational it could not have taken any other course because for technical 
reasons, given their clearly defined ends, no other means were available 
to the actors. This very case demonstrates how erroneous it is to regard 
any kind of psychology as the ultimate foundation of the sociological 
interpretation of action. The term psychology, to be sure, is today 
understood in a wide variety of senses. For certain quite specific method
ological purposes the type of treatment which attetppts to follow the 
procedures of the natural sciences employs a distinction between 
"physical" and "psychic" phenomena which is entirely foreign to the 
disciplines concerned with human action, at least in the present sense. 
The results of a type of psychological investigation which employs the 
methods of the natural sciences in anyone of various possible ways may 
naturally, like the results of any other science, have outstanding signif
icance for sociological problems; indeed thiS has often happened. But 
this use of the results of psychology is something quite different from 
,the investigation of human behavior in terms of its subjective meaning. 
Hence sociology has no closer relationship on a general analytical level 
to this type of psychology than to any other science. The source of error 
lies in the concept of the "psychic." It is held that everything which is 
not physical is ipso facto psychic. However, the meaning of a train of 
mathematical reasoning which a person carries out is not in the relevant 
sense "psychic." Similarly the rational deliberation of an actor as to 
wheth~r the remits of a given proposed course of action will or will not 
prOl:1ote certain specific interests, and the corresponding decision, do 
not become one bit. more understandable by taking "psychological" con
siderations into account. But it is p"ecisely on the basis of such rational 
assumptions that most of the hws .of sociology, including those of eco· 
nomics, are built up. On the other hand, in explaining the irrationalities 
of action sociologically, thaI form of psychology which employs the 
method of subjecil\'c lIndcrsl<lndil~g undoubtedly can make decisively 
Important contributions. But this does not alter the fundamental .leKI- • 
odological situation. 

I I. We have taken for granted that sociology seeks to formulate type 
concepts and generalized uniformities of empirical process. This dis
tinguishes it from history, 'which is oriented to the oous.al analysis and. 
explanation of individual actions, structures, and personalities possessing 
cultural significance. The empirical material which underlies the con
cepts of sociology consists to a very large extent, though by no meaIts 
exclusively, of the same concrete proc~ of action which are dealt witJl 
by historians. An important consideration in the fomlUlation of soCi
ological concepts and generalizations is the cont/ifl)ution that sociology 
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can make toward the causal explanation of some historically and cul
turally important phenomenon. As in the case of every generalizing 
science the abstract character of the concepts of sociology is responsible 
for the fact that, compared with actual historical reality, they an: rela
tively lacking in fullness of concrete content. To compensate for this 
disadvantage, sociQIogical analysis can offer a greater precision of con· 

.. cepts. This precision is obtained by striving for the highest possible 
degree of adequacy on the level of meaning. It has already been ~ 
peatedly ~ that this aim can be realized in a particularly high 
degree ira the case of concepts and generalizations which formulate 
rational p~. But sociological investigation attempts to include in 
its scope various irrational phenomena, such as prophetic. mystic, and 
afFectual modes of action, formulated in terms of theoretical concepts 
which are adequate on the level of meaning. In all ca5eS, rational or 

. irrational, ~og;cal analysis both abstracts from reality and at the 
same time helps us to understand it, in that it shows with what degree of 
approximation a concrete historical phenomenon can be subsumed under 
one or more of these concepts. For example, the same historical phenome
non may be in one aspect feudal, in another patrimonial, in another 
bureaucratic, and in still another charismatic. In order to give a pre
cise meaning to these terms, it is D"OSsary for the sociologist to fonnulate 
pure ideal types ()f the c~ forms of action which in each case 
involve the highest possible ~ of logical integration by virtue of 
their complete adequacy on the lew) of meaning. But precisely because 
this is tll3e, it is probably seldom if ewer that a real phenomenon can be 
found which correspondseucdy 10 one of these ideally con~ pure 
types. The case is similar to a physical reaction which has been cal· 
culated on the assumption of lID absolute vacuum. Theoretical differ
entiation (Kas~ istik) is poWbk .. sociology only in tenns of ideal or 
pure types. I t goes ·ithout.ytng chat in addition it is convenient for 
the sociologist from time tQ time to employ average types of an em
'1irical statisfical' character, cma:tif8 whkh do not requite methodological 
discumon. But when reference is a.de to Ntypicaf' cases, the term should 
always be ~ unless, ~ stated, as meaning ide4l types, 
which may in tum' be: mtional cw irrational as the case may he (thus 
in economic theory. &:bey are alw-,s rational), hut in any case are always 
constructed with a ~ to adequacy on the level of meaning. 

It is important 10 raliZie tim in the sociological field as elsewhere, 
averages, . and hence average CJpes, can be formulated with a n:lative 
degree of precisioo ooly whe.e daey are concerned with differences of 
degree in ~ to action which remains qualitatively the same. Such 
cases do occur, but ~ the majority of cases of action important bl history 

 



Definitions of Sociology and of Social Action 2 1 

or sociology the motives which determine it are qualitatively heterogene
ous. Then it is quite imposslble to speak of an "average" in the true sense. 
The ideal types of social action which for instance are used in economic 
theory are thus unrealistic or abstract in that they always ask what couJSe 
of action would take place if it were purely rational and oriented to 
economic ends alone. Thls construction can be used to aid in the under
standing of -action not purely economically determined but which in
volves deviations arising from traditional restraints, affects, erroIs, and 
the intrusion of other than economic purposes or considerations. lbis 
can take place in two ways. First, in analysing the extent to which in the 
concrete case, or on the average for a class of cases, the action was in 
part economically determined along with the other factors. Secondly, by 
throwing the discrepancy between the actual couJSe of events and the 
ideal type into relief, the analysis of the non-economic motives actuany 
involved is facilitated. lbe proc:edure would be very similar in employ
ing an ideal type of mystical orientation, with its appropriate attitude of 
'indifference to worldly things, as a tool for analysing its consequences 
for the actor's relation to ordinalY life-for instance, to political or eco-
nomic affairs. lbe more sharply and precisely the ideal type bas been 
constructed, thus the more abstract and unrealistic in this sense it is, the 
better it is able to peIform its functions in formulating terminology, 
classifications, and hypotheses.. In working out a concrete causal explana
tion of individual events, the procedure of the historian is essentially the 
same. lbus in attempting to explain the campaign of %866, it is in
dispensable both in the case of Moltke and of Benedek to attempt to 
construct imaginatively how each, given fully adequate knowledge both 
of his own situation and of that of. his opponent, would have acted. 
lben it is possible to compare with this the actual course of action and 
to arrive at a causal explanation of the observed deviations, which will 
he attributed to such factors as misinformation, strategical errors, logical 
fallacies, personal temperament, or con'siderations outside the n:alm of 
strategy. Here, roo, an ideal-typical construction of rational action is 
actually employed even tJtough it is not made explicit. 

lbe theoretical, concepts of sociology are ideal types not only from the 
objective point of view, but also in their application to subjective proc
esses. In the great majority of ~ actual action goes on in a state of in
articulate half·consciousness or actual unconsciousness .;l its subjective 
meaning.lbeactor is more likely to "he aware" of it in a Yague sense than 
he is to "know" what he is doing or be explicitly self-c:onscious about it. 
In most cases his action is govemed by impulse or habit. Only occasion
ally and, in the uniform action of large numbers. often- only in the case 
of a few individuals, is the subjective meaning of the action, whether 
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rational or irrational, brought dearly into consciousness. The ideal type 
of meaningful action where the meaning is fully conscious and explicit 
is a marginal case. Every sociological or historical investigation, ,in apply
ing its analysis to the empirical facts, must take this fact into account. 
But the difficulty need not prevent the sociologist from systematizing his 
concepts by the classification of possible types of subjective meaning. 
That is, he may reason as if action actually proceeded on the basis of 
clearly self-conscious meaning. The resulting deviation from the concrete 
facts must continually be kept in mind whenever itis a question of this 
level of concreteness, and must be carefully studied with reference both 
to degree and kind. It is often necessary to choose between terms which 
are either clear or unclear. Those which are clear will, to be sure, have 
the abstractness of ideal types, but they are none the less preferable for 
scientific purposes. (On all these questions see "'Objectivity' in Social 
Science and Social Policy:') 

B. SOCIAL ACTION 

J. Social action, which includes both failure to act and passive 
acquiescence, may be oriented to the past, present, or expected future 
behavior of others. Thus it may be motivated by revenge for a past 
attack, defence against present, or measures of defence against future 
aggression. The "others" may be individual persons, and may be known 
to the actor as such, or may constitute an indefinite plurality and may 
be' entirely unknown as individuals. (Thus, money is a means of ex
chan~ 'which the actor accepts in payment because he orients his action 
to d.e expectation that a large but unknown number of individuals he is 
personally unacquainted with will be ready to accept it in exchange on 
some! uture occasion.) 

2. Not ev\ . kind of action, even of overt action, is "social" in the 
"ense of the pre~,ent discussion. Overt action is non-social if it is oriented 
solely to the behavior of inanimate objects. Subjective attitudes constitute 
social action only so far as they are oriented to the behavior of others. For 
example, religious behavior is not social if it is simply a matter of con
templation or of solitary praye:. The economic activity of an individual 
is social only if it takes account of the behavior of someone else. Thus 
very generally it becomes social insofar as the actor assumes that others 
will respect his actual control over economic gools. Concretely it is social, 
for instance, if in relation to the actor's own consumption the future 
wants of others are Laken into account and this becomes one considera
tion affecting the actor's own saving. Or, in another connexion, produc
tion may be oriented to the future wants of other people. 
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3. Not every type of contact of human beings has a sodal character; 
this is rather connned to cases where the actor's behavior is meaning
fully oriented to that of others. For example, a mere collision of two 
cyclists may be compared to a natural event. On the other hand, their 
attempt to avoid hitting each other, or whatever insults, blows, or friendly 
discussion might follow the coillsion, would constitute "social action." 

4. Social action is not identkal either with the similar actions of 
many persons Or with every action influenced by other persons. Thus, 
if at the beginning of a shower a number of people on the street put up 
their umbrellas at the same time, this would not ordinarily be a case of 
action m'ltually oriented to that of each other, but rather of all reacting, 
in the same way to the like need of protection from the rain. It is well 
known that the actions of the individ ual are strongly influenced by 
the mer':: fact that he is a member of a crowd confined within a limited 
space. Thus, the subject matter of studies of "crowd psychology," such 
as those of Le Bon, will be called "action conditioned by crowds." It is 
also possible for large numbers, though dispersed, to be influenced simul
taneously or successively by a source of influence operating similarly on 
all the individuals, as by means of the press. Here also the behavior of 
an individual is inHuenced by his membership in a "mass" and by the 
fact that he is aware of being a member. Some types of reaction are only 
made possible by the mere fact that the individual acts as paIt of a 
crowd. Others become more difficult under these conditions. Hence it is 
possible that a particular event or mode of human behavior can give rise 
to the most diverse kinds of feeling-gaiety, anger, enthusiasm, despair, 
and passions of all sorts-in a crowd situation which would not occur at 
all or not nearly so readily if the individual were alone. But for this to 
happen there need not, at least in many cases, be any meaningful rela
tion between the behavior of the individual and the fact that he is a 
member of a crowd. It is not proposed in the present sense to call action 

. "social" when it is merely a result of the effect on the individual of the 
existence of a crowd as such and the action is not oriented to that fact 
on the level of rr.eaning. At the same time the borderline is naturally 
highly indefinite. In such cases as that of the influence of the demagogue, 
there may be a wide variation in the extent to which his mass clientele is 
affected by a meaningful reaction to the fact of its large numbers; and 
whatever this relation may be, it is open to varying interpretations. 

But furthermore, mere "imitation" of the action of others, such as that 
on which Tarde has rightly laid emphasis, will not be considered a case 
of specifically social action if it is purely reactive so that there is no 
meaningful orientation to the actor imitated. The borderline is, however, 
SO indefinite that it is often hardly possible to discriminate. The mere 
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fact that a person is found to employ some apparently useful procedure 
which he learn",d from someone else does not, however, constitute, in the 
present sense, sodal action. Action such as this is not oriented to the 
action of the other person, but the actor has, thlOugh observing the 
other, become acquainted with certain objective facts; and it is these to 
which his action is oriented. His action is then causally determined by 
the action of others, but not meaningfully. On the other hand, if the 
action of others is imitated because it is fasbionable or traditional or 
exemplary, or lends social distinction, or on similar grounds, it is mean
ingfully oriented either to the behavior of the source of imitation or of 
third persons or of both. There are of course all manner of transitional 
cases between the two types of imitation. Both the phenomena discussed 
above, the behavior of crowds and imitation, stand on the indefinite 
borderline of social action, The same is true, as will often appear, of 
traditionalism and charisma. The reason for the indefiniteness of the 
line in these and other cases lles in the fact that both the orientation to 
the behavior of others and the meaning which can be imputed by the 
actor himself, are by no means always capable of clear determination and 
are often altogether unconscious and seldom fully self.consclous. Mere 
"inAuence" and meaningful orientation cannot therefore always be dearly 
differentiated on the empirical level. But conceptually it is essential to 
distingUish them, even though merely reactive imitation may well have 
a degree of sociological importance at least equal to that of the type 
which can be called social action in the strict sense. Sociology, it goes , 
without saying, is by no means confined to the study of sodal action; 
this is only, at least for the kind of sociology being developed here, its 
central subject matter, that which may be said to be decisive for its status 
as a science. But this does not imply any judgment on the comparative 
importance of this and other factors. 

2. Types of Social Action 

Social action, like all action, maybe oriented in four wa ys. It maybe: 

(J) i#stmmentaUy tgtiC1n4l (zwecktgt:jC1n4l), that is, determined by 
... expeaations as to the behavior of objects in the environment and of 

ocher human beings; these expectations are used as "conditions" or 
"means" for the attainment of the actor's oWn rationally pursued and 
calculated ends; 
(2.) 'Vafue..tariMuJ (werttQtk7Ml). that is, detemrined by a conscious 
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belief in the value for its own sake of some ethical, aesthetic, religious, 
or other fonn of behavior, independently of its prospects of success; 
(3) &J{fectu&Jl (especially emotional), that is, determined by the actor's 
specific affects and feeling states; 
(4) tr&Jdit~l, that is, determined by ingrained habituation. 

I. Strictly traditional behavior, like the reactive. type of Imitation 
discussed above, lies very d~ to the borderline of what can justifiably 
be 'called meaningfully oriented action, and indeed often on the other 
side. For it is very offen a matter of almost automatic reaction to habit
ual stimuli wh~ guide behavior in a course which has been repeat
edly followed The great bulk of all everyday action to which people 
have become habitually accustomed approaches this type. Hence, its 
place in a systematic classification is not merely that of a limiting case 
because, as will be shown later, attachment to habitual forms can be u . 
held with varying degrees pf self·consciousness and in a variety of 
senses. In this case the type may shade over into value rationality 
CW ertT&Jtion&Jlitat). 

, 2.. Purely affectual behavior ako stands on the borderline of what 
can be considered "meaningfully" oriented, and often it, too, goes over 
the line. It may, for instance, consist in an uncontrolled reaction to 
some exceptional stimulus. It is a case of sublimation when affectually 
determined action occurs in the form of conscious release of emotional 
tension. When this happens it is usually well on the road to rationali
zation in one or the other or both of the above senses. 

3. The orientation of value·rational action is distinguished from the 
affectual type by its clearly selfconscious formulation of the ultimate 
values governing the action and the consistently planned orientation of 
its detailed course to these values. At the same time the two types have a . 
common element, namely that the meaning of the action does not lie in 
the achievement of a result ulterior to it, but in canying out the speci
fic type of action for its own sake. Action is affectual if it satisfies a 
need for revenge, sensual granncation, devotion, contemplative bliss, or 
for working off emotional fensions (im5pective of the level of sublima
tion). 

Examples of pure value-rational orientation would be the actions of 
persons who, regardless of p<Sible cost to themselves, act to put into 
practice their convictions, of what seems to them to be required by duty, 
honor, the pUIsuit of beauty, a religiollS call, personal loyalty, or the 
importance of some "cause" no matter in what it consists. In our termi
nology, value-rational ~ always involves "~s" or "demands" 
which, in the actor's opinion, are binding on him. It is only in cases 
wher~ human action is motivacecl by the fulfillment of such uncondi
tional demands that it win be called value·rational. This is the case in 
widely varying degrees. but for the m~t part only to a relatively slight 
~t. Nevertheless, it will be $bown that the occurrence of this mode 
of action is impoItant enough to justify its formulation 2$ a distinct type; 
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though it may be remarked that there is no intention here of attempting 
to formulate in any sense an exhaustive classification of type~ of action. 

4. Action is instrumentally rational (rweckrQtjonal) when the end, 
the means, and the secondary results are all rationally taken into account 
and weighed This involves rational consideration of alternative means 
to the end, of the relations of the end to the secondary consequences, 
and finally of the relative importance of different possible ends. Deter
min~tion of action either in affectual or in traditional terms is thus 
incompatible with this type. Choice between alternative and conBicting 
ends and results may well he determined in a value-rational manner. 
In that ca5e, action is instrumentally rational only in respect to the 
choice of means. On the other hand, the actor may, instead of deciding 
between alternative and conflicting ends in terms of a rational orienta
tion to a system of values, simply take them as given subjective wants 
and arrange them in a scale of consciously ~ relative urgency. He 
may then orient his action to this scale in such a way that they are 
satisfied as far as possible in order of urgency, as formulated in the 
pIinciple of "marginal utility." Value-rational action may thus have 
vaIious differept relations to the instrumentally rational action. From 
the latter point of view, however, value-rationality is always irrational. 
Indeed, the more the value to which action is oriented is elevated to the 
status of an absolute value, the more "iuational" in this sense the corre
sponding action is. For, the more unconditionally the actor devotes him
self to this value for its own sake, to pure sentiment or beauty, to abso
lute goodness or devotion to duty, the less is he infJUlCnced by consider
ations of the consequences of his action. The orientation of action 
wholly to the rational achievement of ends withou.t relation to funda
mental values is, to be sure, essentially only a limiting case. 

5. It would be very unusual to find concrete cases of action, espe
cially of social action, which were oriented only in one or another of 
these ways. Furtbennore. this classification of the modes of orientation 
of action is in no sense meant to exhaust the possibilities of the field, 
but only to fonnulate in concertually pure fonn certain sociologically 
impoItant types to which actua action is more or less closely approxi
mated or, in much the more common case, which constitute it; de
ments. The usefulness of the classification for the purposes of thh 
investigation can only be judged in tenns of its results. 

3. The Concept of Social Relationship 

The term "social rclationsilip" " .. ill be used to denot~ the behavior of 
a plurality of actors insofar as, in its meaningful Content, the action of 
each takes account of that of the others and is oIiented in these terms. 
The social relationship thus cor.sists entirely and exclusivcly in _the exist-
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ence of a probability that there will be a meaningful course of social action 
-irrespective, for the time being, of the basis for this probability. 

1. Thus, as a defining criterion, it is essential that there should be 
at least a minimum of mutual orientation of the action of each to that 
of the others. Its content may be of the most varied nature: conRict, 
hostility, sexual attraction, friendship, loyalty, or economic exchange. It 
may involve the fulfillment, the evasion, or the violation of- the terms 
of an agreement; economic, erotic, or some other fonn of "competition"; 
common membership in status, national or class groups (l?Iovided it 
leads to social action). Hence, the definition does not specity whether 
the relation of the actors is cO"Opetative or the opposite. 

2. The "meaning" relevant in this context is always a case of the 
meaning imputeJ to the parties in a given concrete case, on the average, 
or in a theoreti(:<llly formulated pure type--it is never a normatively 
"correct" or a metaphysically "true" meaning. Even in cases of such 
forms of social organization as a state, church, association, or· marriage, 
the social relationship consists exclusively in the fact that there has ex
isted, exists, or wJ1i exist a probability of action in some definite way 
appropriate to this meaning. It is vital to be continually clear about this 

, . d 'd th " '6 . " f h A " " f In or er to avOi e rei c-atlon 0 t ose concepts. state, or ex-
ample, ceases to exist in a sociologically relevant sense whenever there 
is no longer a probability that certain kinds of meaningfully oriented 
social action will take place. This probability may be very high or it may 
be negligibly low. But in any case it is only in the sense and degree in 
which it does exist that the conesponding social relationship exists. It is 
impossible to find any other clear meaning for the statement that, for 
instance, a given "state" eJtlsts or has ceased to exist. 

3. The subjective meaning need not necessarily be the same for all 
the patties who are mutually oriented in a given social relationship; 
there need not in this sense be "reciprocity." "Friendship," "love," 
'10yalty," "fidelity to contIacts," "patriotism," on one side, may well be 
faced with an entirely different attitude on the other. In such cases the 
parties associate different meanings with their actions, and the social 
relationship is insofar objectively "asymmetrical" from the po!nts of view 
of the two parties. It may nevertheless be a case of mutual orientation 
insofar as, even though partly or wholly eIIoneously, one party pre
sumes a particular attitude toward him on the part of the other and 
orients his action to this ~tion. This can, and usually will, have 
consequences for the course of action and the fonn of the relationship. 
A relationship is objectively symmetrical only as, according to the typi. 
cal expectations of the parties, the meaning for one party is the same as 
that for the other. Thus the actual attitude of a child to its father may be 
a le3$t approximately that which the father, in the individual case, on 
the average or typically, has come to eJt t. A social relationship in 
which the attitudes are completely and fully coIIesponding is in reality 
a limiting case. But the absence of reciprocity will, for tenninological 
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PUIposes, be held to exclude the existence of a social relationship only 
if it actually results in the absence of a mutual orientation of the action 
of the parties. Here as elsewhere all sorts of transitional cases are the 
rule rather than the exception. 

4. A social relationship can be of a very fleeting character or of 
varying degrees of permanence. In the latter case there is a probability 
of the repeated recurrence of the behavior which corresponds to its sub
jective meaning and hence is expe~ted. In order to avoid fallacious im
pressions, let it be repeated that it is only the Qjstence of the probability 
that, corresponding to a given subjective meaning, a certain type of 
action will take place which constitutes the "existence" of the social 
relationship. Thus that a "friendship" or a "state" exists or has existed 
means this and only this: that we, the observers, judge that there is or has 
been a probability that on the basis of ce ain kinds of known subjective 
attitude of certain individuals there will result in the average sense a 
certain specific type of action. For the pucposes of legal reasoning it is 
essential to be able to decide whether a rule of law does or does not 
carry legal authority, hence whether a legal relationship does or does 
not "exist" This type of question is not, however, relevant to sociologi
cal problems. 

5. The subjective meaning of a social relationship may change, thus 
a political relationship once based on solidarity may develop into a 
conHict of interests. In that case it is only a matter of terminological 
convenience and of the degree of continuity of the change whether we 
say that a new relationship has come into existence or that the old one 
continues but has acquired a new mearung. It is also possible for the 
meanill8 to he partly constant, partly changing. 

6. The meaningful content which remains relatively constant in a 
social relationship is capable of formulation in terms of maxims which , 
the parties concerned expect to be adhered to by their partners on the 
average and approximately. The more rational in relation to values or 
to ,given ends the action is, the more is this likely to be the case. There 
is far less possibility of a rational formulation of subjective meaning in 
the case of a relation of erotic attraction or of personal loyalty or any 
other affectual type than, for example, in the case of a business contract 

7. The meaning of a social relationship may he agreed upon by 
mutual consent. This implies that the parties make promises covering 
their future behavior, whether toward each other or toward third per
sons. In such cases each party then normally counts, so far as he acts 
rationally, in some degree on the fact that the other will orient hi~ ac
tion to the meaning of the agreement as he (the first actor) under
stands it. In part he orients his action rationally Cz:weduaticmal) to these 
expectations as given facts with, to be sure, varying degrees of subjec
tively "loyal" intention of doing his part. But in part also he is motivated 
value-rationally 'by a sense of duty, which makes him adhere to the 
agreement as he understands it. This much may be anticipated. (For 
a further elaboration, see sec:s. 9 and I 3 below.) 
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4. Types of Action Orientation: Usage, Custom, 
Self-I nterest 

Within the I1'.alm of social action certain empirical uniformities can 
be observed, that is. courses of action that are repeated by the actor or 
(simultaneously) occur among numerous actors since the subjective 
meaning is meant to be the same. Sociological investigation is concerned 
with these typical modes of action. Thereby it differs from history, the 
subject of which is rather the causal explanation of important individual 
events; impoItant, that is, in having an influence on human destiny. 

1£ an orientation toward social action occurs regularly, it will be called. 
"usage" (Brauch) insofar as the probability of its existence within a 
group is based on nothing but actual practice. A usage will be called. a 
"custom" (Sitte) if the practice is based. upon long standing. On the 
other hand, a uniformity of orientation may be said to be "determined 
by self-interest," if and insofar as the actors' conduct is instIumentally 
(7;Weckrational) oriented toward identical expectations.I~ 

I. Usage also includes "fashion" (Mode). As distinglJished from 
custom and in direct <:antrast to it, usage will be called fashion so far 
as the mere fact of the novelty of the cotresponding behavior is the 
basis of the orientation of action. Its locus is in the neighborhood of 
"convention,'I' since both of them usually spring from a desire for social 
prestige. Fashion, however, will not be further discussed here. 

2. As distinglJished from both "convention" and "law," "custom" 
refers to rlJles devoid of any external sanction. The actor conforms with 
them of his own free will, whether his motivation lies in the fact that 
he merely fails to think about it, that it is more comfortable to confonn, 
or whatever else the reason may be.. For the same reasons he can consider 
it likely that other members of the group will adhere to a custom. 

Thus custom is not "valid" in anything like the legal sense; confonn
ity with it is not "demanded" by anybody. Naturally, the transition from 
this to validly enforced convention and to law is gradual. Everywhere 
what has been traditionally handed down has been an important source 
of what has corne to be enforced. Today it is customary every moming to 
eat a breakfast which, wi~in limits, confonns to a certain pattern. But 
thete is nO obligation to do so, except possibly for hotel guests, and it 
has not always been customary. On the other hand, the current mode 
of dress, even though it has partly originated in custom, is today very 
largely no longer customary alone, but conventional 

(On the concepts of usage and custom, the relevant parts of vol. II 
of R. von Jhering's Zweck im Recht are still worth reading. Compare 
also, P. Oertmann, Rechtsordnung und Verkehrssitte (1914); and 
more recently E. Weigelin, Sitte, Recht wid Moral (1919), which 
agrees with the author's position as opposed to that of Stammler.) 
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3. Many of the especially notable unifonnities in the course of 
social action are not detennined by orientation to any sort of nonn 
which is held to be valid, nor do they rest on custom, hut entirely on 
the fact that the cocrt5pO'lding type of social action is in the nature of 
the case b,e.;t adapted to the nonnal interests of the actors as they them
selves are aware of them. This is above all true of economic action, for 
example, the unifonnities of price determination in a "free" market, 
but is by no means confined to such cases. The dealers in a market 
thus treat their own actions as means for obtaining the satisfaction of 
the ends defined by what they realize to be their own typical economic 
interests, and s;milarly treat as conditions the corresponding typical 
exeectations as to the prospective behavior of others. The more strictly 
rational (rwec.itrationai) their action is, the more will they tend to react 
similarly to the same situati~ll. I n this way there arise similarities. uni- . 
formities, and continuities in their attitudes and actions which are often 
far more stable than they would be if action were oriented to a system 
of nonns and duties which were considered binding on the members of 
a group. This phenomenon-the fact that orientation to the situation 
in terms of the pure self-interest of the individua~ and of the others to 
whom he is related can bring about results comparable to those which 
imposed. norms prescribe, velY often in vain-hils aroused a lively inter
est, especially in economic affairs. Observation of this has, in fact, been 
one of the important sources of economics as a science. But it is true in 
all other spheres of action as well. This type, with its clarity of self
consciousness and freedom from subjective scruples, is the polar anti
thesis of every sort of unthinking acquiescence in customary ways as 
well as of devotion to norms consciously accepted as absolute values. 
One of the most important aspects of the process of IIrationaliza
tion" of action is the substitution for the unthinking acceptance of' 
ancient custom, of deliberate adaptation to situations in tenns of self
interest To be sure, this process by no means exhausts the concept of 
rationalization of action. For in addition this can proceed in a variety 
of other directions; positively in that of a deliberate formulation of 
ultimate values CWertTlltiQ1la/isierung); or negatively, at the expense 
not only of custom, hut of emotional values; and, finally, in favor of a 
morally sceptical type of rationality, at the expense of any belief in 
absolute values. The many possible meanings of the concept of 
rationalization will often enter into the discussion.'8 (Further remarks 
on the analytial problem will be found at the end.)l& 

4. The stability of merely customaIY action rests essentially on 
the fact that the person who does not adapt himself to it is subjected 
to both petty and major inconveniences and annoyances as long as the 
majority of the people he comes in contact with continue to uphold 
the custom and conform with it. 

Similarly, the stability of action in terms of self-interest rests on 
the fact that the person who does not orient his action to the interests 
of others, does not IItake account" of them, arouses their antagonism 
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or may end up in a situation different from that which' he had fore
seen or wished to bring about. He thus tuns the risk of damaging 
his own interests. 

5. Legitimate Order 

Action, especially social action which involves a social relationship, 
may be gUided by the belief in the existence of a legitimate order. The 
probability that action will actually be so governed will be called the 
"validity" CGeltung) of the order in question. 

I. Thus, the validity of an order means more than the mere 
existence of a uniformity of social action determined by custom or 
self-interest. If furniture movers regularly advertise at the time many 
l~s expire, this uniformity is determined by self-interest. If a 
salesman visits certain customers on particular days of the month or 
the week, it is' either a case of customary behavior or a product of self-

; interested orientation. However, when a civil servant appears in his 
office daily at a fixed time, he does not act only on the basis of 
custom or self-interest 'Yhich he could disregard if he wanted to; as 
a rule, his action is also determined by the validity of an order (viz., 
the ci"vil service rules), which he fulfills partly because disobedience 
would be disadvantageous to him but also because its violation would 
be abhorrent to his sense of duty (of course, in vatying degrees). 

:z.. Only then will the content of a social relationship be called 
an order if the conduct is, approximately or on the average, oriented 
toward determinable "maxims." Only then will an order be called 

, "valid" if the orientation toward these maxims occurs, among other 
reasons, also because it is in some appreciable way regarded by the 
actor as in some way obligatory or exemplaIY for him. Naturally, in 
concrete cases, the orientation of action to an order involves a wide 
variety of motives. But the circumstance that, along with the other 
sources of conformity, the order is also held by at least part of the 
actors to define a model or to be binding, naturally increases the 
probab4!ty t~t action will in fact conform to it, often to a very 
considerable degree. An order which is adhered to from motives of 
pure expediency is generally much less stable than one upheld on a 
purely customary basis through the fact that the corresponding behavior 
has become habitual The latter is much the most common type of 
subjective attitude. But even this type of order is in tum much less 
stable than an order which enjoys the 'prestige of being considered 
binding, or, as it may be expressed, of "legitimacy." The transitions 
between orientation to an order from motives of tradition or of ex
pediency to the case where a belief in its legitimacy is involved are 
empirically gradual. 
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3. It is possible for action to be oriented to an order in other 
ways dian through conformity with its prescriptions, as they are 
generally understood by the actors. Even in the case of evasion or 
disobedience, the probability of their being recognized as valid norms 
may have an effect on action. This may, in the 6rst place, be true 
from the point of view of sheer ~el1Cy. A thief orients his action 
to the validity of the criminal law in that he acts surreptitiously. The 
fact that the order is recognized as valid in his society is made 
evident by the fact that he cannot violate it openly without punish
ment. But apart from this limiting case, it is very common for 
violation of an order to be conSned to more or less numerous partial 
deviations from it, or for the attempt to be made, with varying degrees 
of good faith, to justify the deviation as legitimate. Furthermore, there 
may exist at the same time different interpretations of the meaning 
of the crder. In such cases, for sociological purposes, each can be said 
to be valid insofar as it actuaIJy determines the course of action. The 
fact that, in the same social group, a plurality of contradictory 
systems of order may all be recognized as valid, is not a source of 
difficulty for the sociological approach. Indeed, it is even possible for 
the same individual to orient his action to contradictory systems of 
order. This can take place not only at different times, as is an every
day occurrence, but even in the case of the same concrete act A 
person who fights a duel follows the code of honor; but at the same 
time, i~ofar as he either keeps it secret or conversely gives himself 
up to the police, he takes account of the criminal law. To be sure, 
when evasion or contravention of the generally understood meaning 
of an order has become the rule, the order can be said to be "valid" 
only in a limited degree and, iro the extreme case, not at all. Thus , 
for SOCiological pucposes there does not exist, as there does for the 
law, a rigid alternative between the validity and Jack of validity of a 
given order. On the contrary, there is a gradual transition between 
the two extremes', and also it is possible, as it has been pointru out, 
for contradictory systems of order to exist at the same time. In that 
case each is "valid" precisely to the extent that there is a probability 
that action will in fact be oriented to it. 

[Excursus: J ,Those familiar with the literature of this subject will 
recall the part played by the concept of "order" in the brilliant book 
of Rudolf Stammler, which was cited in the prefatory note, a book 
which, though like all his works it is very able, is nevertheless funda
mentally misleading and confuses the issues in a catastrophic fashion_ 
(The reader may compare the author's critical discussion of it, which 
was also cited in the same place, a discussion which, because of the 
author's annoyance at Stammler's confusion, was unfortunately written 
in somewhat too acrimonious a tone.) Stammler fails to distinguish 
the normative meaning of "validity" from the empirical. He further 
fails to recognize that social action is oriented to other things beside 
systems of order. Above all, however, in a way which is_wholly 
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indefensiple from a logical point of view, he treats order as a "form" 
of social action and then attempts to bring it into a type of relation 
to "content," which is analogous to that of form and content in the 
theOlY of knowledge. Other errors in his argument will he left aside. 
But economic action, for instance, is oriented to knowledge of the 
relative scarcity of certain available means to want satisfaction, in 
relation to the actor's state of needs and to the present and probable 
action of others, insofar as the latter affects the same resources. But 
at the same time, of course, the actor in his choice of economic pro
cedures naturally orients himself in addition to the conventional and 
legal rules which he recognizes as valid, that is, of which he knows that 
a violation on his part would call forth a given reaction of other 
persons. Stammler succeeds in introducing a state of hopeless con
fusion into this very simple empirical situation, particularly in that 
he maintains that a causal relationship between an order and actual 
empirical action involves a contradiction in terms. It is true, of course, 
that there is no causal relationship between the normative validity of 
an order in the legal sense and any empirical process. In that context 
there is only the question of whether the order as correctly interpreted 
in the legal sense "applies" to the empirical situation. The question 

,is whether in a normative sense it snCiuld be treated as valid and, if so, 
what the content of its normative prescriptions for this situation 
should be. But for sociological purposes, as distinguished from legal, 
it is only the probability of orientation to the subjective belief in the 
validity. of an order which constitutes the valid order itself. It is 
undeniable that, in the ordinary sense of the word "causal," there 
is a causal relationship between this probability and the relevant 
course of economic action. 

6. Types of Legitimate Order: Convention and Law 

The legitimacy of an order may be guaranteed in two principal 
ways:~o 

I .. The guarantee rna y be purely subjective, being either 
r. affectual: resulting from emotional surrender; 0 r 
2. value-rational: determined by the belief in the absolute validity 

of the order as the expression of. ultimate values of an ethical, 
esthetic or of an yother type; or 

3. religious: determined by the belief that salvation depends upon 
obedience to the order. 

II. The legitimacy of an order may, however, be guaranteed also (or 
merely) by the expectation of specific external effects, that is, by interest 
situa ti ons. 
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An order will be called 
(a) convention so far as its validity is externally guaranteed by the 
probability that deviation from it within a given social group will 
resdlt in a relatively general and practically significant reaction of 
disapprovalt 
(b) law if it is externally guaranteed by the probability that physical 
or psychological coercion will be applied by a staff of people in order 
to bring about compliance or avenge violation. 

(On the concept of convention see Weigelin, op. cit., and F. 
Tonnies, Die SiUe [1909J, besides Jhering, op. cit.) 

I. The tenn convention will be emplored to designate that part of 
the custom followed within a given socia group which is recognized 
35 "binding" and protected against violation by sanctions of dis
approval. As distinguished from '1aw" in the sense of the. present 
discussion, it is not enforced by a staff. Stammler distinguishes con
vention from law in tenns of the entirely voluntary character of 
conformity. This is not, however, in accord with everyday usage and 

_ does not even fit the examples he gives. Confonnity with convention 
in such matters as the usual fonns of greeting, the mode of dress 
recognized as appropriate or respectable, and vadous of the rules 
governing the restrictions on social intercourse, both in form and in 
content, is very definitely expected of the individual and regarded 
as binding on him. It is not, as in the case of certain ways of 
preparing food, a mere usage, which he is free to confonn to or not 
as he sees ilt. A violation of conventional rules-such as standards 
of "respectability" (Standessitte).~ften leads to the extremely severe 
and effective sanction of an infonnal boycott on the part of members of 
one's status group. This may actually be a more severe punishment than ' 
any legal penalty. The only thing lacking is a staff with the specialized 
function of maintaining enforcement of the order, such as judges, prose
cuting attorneys, administrative officials, 'or sheriffs. The transition, how· 
ever, is gradual. The case of conventional guarantee of an order which 
most closely approaches the legal is the application of a fonnally threat
ened and organized boycott. For tenninological purposes, this is best 
considered a fonn of legal coercion. Conventional rules may, in addition 
to mere disapproval, also be upheld by other means; thus domestic au
thority may be employed to expel a visitor who defies convention. This 
fact is not, however, important in the present context. The decisive 
point is that the individual, by virtue of the existence of conventional 
disapproval, applies these sanctions, however drastic, on his own author
ity, not as a member of a staff endowed with a specific authority for this 
purpose. 

2. For the purposes of this discussion the concept "law" will be 
made to tum on the presence of a staff engaged in enforcement, how
ever useful it might be to define it diEferently for other purposes. The 
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character of this agency naturally need not be at all similar to what is 
at present familiar. In particular it is not necessary that there should be 
any specifically "judicial" authority. The clan, as an agency of blood 
revenge and of the prosecution of feuds, is such an enforcing agency if 
there exist any sort of rules which governs its behavior in such situa
tions_ But this is on the extreme borderline of what can be called legal 
enforcement. As is well known, it has often been denied that intema
tionallaw could be called law'Jredsely because there is no legal au
thority above the state capable enforcing it. In terms of the present 
tenninology this would be correct, for we could not call "law" a system 
the sanctions of which consisted wholly in expectations of disapproval 
and of the reprisals of injured parties, which is thus guaranteed entirely 
by convention and self-interest without the help of a specialized en
forcement agency. But for purposes of legal tenninology exactly the 
opposite might well be acceptable. 

In any case the means of coercion are inelevant Even a "brotherly 
admonition," such as has been used in various religious s ts as the first 
degree of mild coercion of the sinner, is "law" provided it is regulated 
hy some order and applied hy a staff. The same is to be said about the 

'[Roman] censorial reprimand as a means to guarantee the observance of 
ethical duties and, even more so, about psychological coercion through 
ecclesiastic discipline. Hence "law" may be guaranteed hy hierocratic as 
well as political authority, by the statutes of a voluntary association or 
domestic authority or through a sodality or some other. association. ,The 
rules of [Gennan students' fraternities known as] the Kcm~1 [and 
regulating such matters as convivial drinking or singingJ are also law in 
our sense, just as the case of those [legally regulated but unenforceableJ 
duties which are mentioned in Section 888, paragraph 2 of the Celman 
Code ri Civil Procedure [for instance, the duty arising from an engage
ment to many).~l The leges ;ml'erfect4e and the categolY of "natural 
obligations" are forms of legal tenninology which express indirectly 
limits or conditions of the application of compulsion. In the same sense 
a trade practice which is compulsorily enforced is also law. See sees. 157 
and 1.41. of the Cennan Civil Code. On the concept of "fair practice" 
(guu Sit.t8), that is, desirable custom which is worthy of legal sanction, 
see Max Rumelin's essay in the Schwiibische Heimatgabe fur Theodor 
Haring (1918). 

3. It is not necessary for a valid order to he of a general and abstract 
character. The distinction between a legal norm and the judicial deci
sion in a concrete case, for instance, has not always and everywhere 
been as clearly made as we have today come to expect An "order" may 
thus occur simply as the order governing a single concrete situation. The 
detalls of this subjfd belong in the Sociology of Law. But for present 
pucposes, unless otherwise specified, the modern distinction between a 
nonn and a specific decision will be taken for granted. 

4. A system of order which is guaranteed by external sanctions may 
at the same time be guaranteed by disinterested subjective attitudes, 
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The relations of law, convention, and "ethics" do not constitute a problem 
for sociology. From a sociological point of view an "ethical" standard is 
one to which men attribute a certain type of value and which, by virtue 
of this belief, they treat as a valid"norm governing their action. In this 
sense it can be spoken of as defining what is ethically good in the same 
W Iy that action which is called beautiful is measured by esthetic stand
ards. It is possible for ethically normative beliefs of this kind to have a 
profound influence on action in the absence of any sort of extemal 
guarantee. This is often the case when the interests of others would be 
little affected by their violation. 

Such ethical beliefs are also often guaranteed by religious motives, 
but they may at the same time, in the present" terminology, be upheld 
to an important extent by disapproyal of violations and the consequent 
boycott, or even legally with the corresponding sanctions of criminal or 
private law or of police measures. Every system of ethics which has in a 
sociological sense become validly established is likely to be upheld to a 
large extent by the prcbability that disapproval will result from its viola
tion, that is, by convention. On the other hand, it is by no means neces
sary that all conventionally or legaUy guaranteed forms of order should 
claim the authority of ethical norms. Legal rules, ml,lch more often than 
conventional ones, may have been established entirely 011 grounds of 
expediency. Whether a belief in the validity of an order as such, which 
is current in a social group, is to be regarded as belonging to the realm 
of "ethics" or is a mere convention or a mere legal norm, cannot, for 

• SOCiological purposes, be decided in general terms. It must be treated as 
relative to the conception of what values are treated as "ethical" in the 
social group in question. 

7- Bases of Legitimacy: Tmdition, Faith, Enactment 
The actors may ascribe legitimacy to a social order by virtue of: 

(a) tradition: valid is that which has always been; 
(b) affectual, especially emotional, faith: valid is that which is newly 
revealed or exemplary; 
(c) value-rational faith: valid is that which has been deduced as an 
absolute; 
Cd) positive enactment which is believed to be legal. 
Such le5ality may be treated as legitimate because: 
(a) it derives from a voluntary agreement of the interested parties; 
C(3) it is imposed by a n authority which is held to be legitimate and 
therefore meets with compliance. 

All further details, except for a few other concepts to be defined 
below, belong in the Sociology of Law and the Sociology of Domination_ 
For the present, only a feY" remarks are necessary. 
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1. Th~ validit)~ of a social order by virtue of the sacredness of tradi
tion is the oldest and most universal type of legitimacy. The fear of 
magical evils reinforces the general psychological inhibit¥:,ns against any 
sort of change in customalY modes of action. At the same time the man i-

. fold vested interests which tend to favor conformity with an established 
order help to perpetuate it. (More in ch. III.) 

2.. Conscious departures from tradition in the establishment of a 
new order were originally almost entirely due to prophetic oracles or at 
least to pronouncements which were sanctioned as prophetic and th us 
were considered sacred. This was true as late as the statutes of the 
Greek aisymnefcli. Conformity thus depended on belief in the legiti
macy of the prophet. In times of strict traditionalism a new order-~>ne 
actually regarded as new-was not possible without revelation unless it 
was claimed that .it had always been valid though not yet rightly known, 
or that it had been obscured for a time and was now being restored to its 
rightful place. 

3- The purest type of legitimacy based on value-rationality is natural 
Ww. The inRuence of its logically deduced propositions upon actual con
duct has lagged far behind its i~eal claims; that they have had some 
inHuence cannot be denied, however. Its propositions must be distin
gUished from those of revealed, enacted, and traditional law. 

4. Today the most common form of legitimacy is the belief in legal
ity, the compliance with enactments which are formally correct and 
which have been made in the accustomed manner. In this respect, the 
distinction between an order derived from voluntary agreement and one 
which has been imposed is only relative. For so far as the agreement 
und6rlying the order is not unanimous, as in the' past has often ~n 
held necessary for complete legitimacy, the order is actually imposed 
upon the minority; in this frequent case the order in a given group de
pends upon the acquiescence of those who hold different opinions. On 
the other hand, it is very common for minorities, by force or by the use 
of more ruthless and far-sighted methods, to impose an order which in 
the course .of time comes to be regarded as legitimate by those who orig
inally resisted it. Insofar as tl,e ballot is used as a legal means of altering 
an order, it is very common for the will of a minority to attain a formal 
majority and for the majority to submit. In this case majority rule is a 
mere illusion. The belief in the legality of an order as established by 
voluntary agreement is relatively ancient and is occasionally found 
among so<:alled primitive people; but in these cases it is almost always 
supplemented by the authority of oracles. 

5. So far as it is not derived merely from fear or from motives of 
expediency, a willingness to submit to an order imposed by one man or 
a small group, always implies a belief in the legitimate authority (Herr
schaftsgewalt) of the source imposing it This subject will be dealt with 
separately below: see sections I 3 and 16 and ch_ III. 

6. Submission to an order is almost always determined by a variety 
of interests and by a mixture of adherence to tradition and belief in 
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legality, unless it is a case of entirely new regulations. In a very large 
proportion of cases, the actors subject to the order are of course not even 
aware how far it is a matter of ~ustom, of convention, or of law. In such 
cases the sociologist must attempt to formulate the typical basis of valid-
ity. . 

8. Conflict, Competition, Selection 

A social relationship will be referred to as "conHict" (Kampf) insl)far 
as action is oriented intentionally to carrying OUt the actor's own will 
against the resistance of the other party or parties. The term "peaceful" 
conflict will be applied to' cases in which actual physical violence is not 
employed. A peaceful conHict is "competition" insofar as it consists in a 
formally peaceful attempt to attain control over opportunities and ad
vantages which are also desired by others. A competitive process is "regu
lated" competition to the extent that its ends and means are oriented to 
an order. The struggle, often latent, which takes place between human 
individuals or social types, for advantages and for survival, but without 
a meaningful mutual orientation in terms of·conBict, will be called "se
lection." Insofar as it is a matter of the relative opportunities of individ
uals during their own llfetime, it is "social selection"; insofar as it 
concerns differential chances for the survival of hereditary characteristics, 
"biological selection.". 

I. There are all manner of continuous transitions ranging from the 
bloody type of conflict which, setting aside all rules, aims at the destruc" 
tion of tne adversalY, to the case of the battles of meaieval chivalry, 
bound as they were to the strictest. conventions, and to the strict regula
tions imposed on sport by the rule!j of the game. A classic example of 
conventional regulation in war is the herald's call before the battle of 
Fontenoy: "Messieurs les Anglais, tirez les premiers."22 There are transi· 
tions such as that from unregulated competition of, let us say, suitors for 
the favor of a wQman to the competition for economic advantages in 
exchange relationships, hound as that is by the order governing the 
market, or to strictly regulated competitions for artistic awards or, finally, 
to the struggle for victory in election campaigns. The conceptual separa
tion of peaceful [from violent} comUct is justified by the quality of the 
means normal to it and the peculiar sociological consequences of its 0c

currence (see c h. II and la ter). 
2. All typical struggles and modes of competition which take place 

on a large scale will lead, in the long run, despite the decisive im
portance in many individual cases of accidental factors and luck, to a 
selection of those who have in the higher degree, on the average, pos
sesseJ the personal qualities important to success. What qualities are 
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important depends on the conditions in which the conllict or competi
tion takes place. It may be a matter ci physical strength or of unscrupu
lous cunning, of the level of mental ability or mere lung power and 
skill in the technique of demag~uery, of loyalty to superiors or of 
ability to flatter the masses, of Qative originality, or of adaptability, of 
qualities which are unusual, or of those which are ~ by the 
mediocre majority. Among the decisive conditions, it must not be for
gotWl, belong the systems of order to which the behavior of the parties 
is oriented, whether traditionally, as a matter of rationally disinterested 
loyalty (wertrarional) , or of ~iency. Each type of order influences 
opportunities in the prtJCe$ c:l social selection differently. 

Not every process of social selection is, in the present sense, a case of 
conRict. Social selection, on the contrary, means only in the Srst in
stance that certain types of behavior, and possibly of the corresponding 
personal qualities, lead more easily to success in the role of '10ver," 
"husband," "member of parliame'it," "official," "contractor," "managing 
director," "successful business man," and so on. But the concept does not 
specify whether this differential advantage in selection for social success 
is brought to bear through conBict or not, neither does it specify 
whether the biological chances of survival of the type are affected one 
way or the other. 

It is only where there is a genuine competitive process that the tenn 
conRict will be used [i.e., where regulation is, in principle, possibleJ.n 
It is only in the sense of "selection" that it seems, according to our 
~ence, that conRict is empirically inevitable, and it is furthermore 
only in the sense of biological selection that it is inevltable in principle. 
Selection is inevitable because apparently no way can be worked out of 
eliminating it completely. Even the most strictly paciSc order can elimi
nate means of con8kt and the objects of and impulses to con8ict only 
partially. Other modes of conRict would come to the fore, possibly in 
processes of open competition. But even on the utopian assumption that 
all competition were completely eliminated, conditions would still lead 
to a latent process of selection, biological or social, which would favor 
the types best adapted to the conditions, whether their relevant qualities
were mainly detennined by heredity or'by environment On an empiri. 
cal level the elimination of conBict cannot go beyond a point which 
leaves room for some social selection, and in pIinciple a process of bio
logical selection necessarily remains. 

3- From the struggle of individua1sfor personal advantages and sur
vival, it is naturally necessary to distinguish the "conBict" and the "selec
tion" of social relationships. It is only in a metaphorical sense that these 
concepts can be applied to the latter. For relationships exist only as 
individual actions with particular subjective meanings. Thus a p~ of 
selection or a conflict between them means only that one type of action _ 
hasin the course of time been displaced by another, whether it,is action 
by the same peIsons or by others. This may occur in various ways. 
Human action may in the S($t place be consciously aimed to alter cer· 
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tain social relationships-that is, to alter the corresponding action--<>r it 
may be directed to the prevention of their development or continuance. 
Thus a "state" may be destroyed by war or revolution, or a conspiracy 
may be broken up by savage suppression; prostitution may be suppressed 
by police action; "usurious" business practices, by denial of legal protec
tion or by penalties. Furthermore. social relationships may be inBUenced 
by the creation of differential advantages which favor one type over an
other. It is possible either for individuals or for organized groups to 
pursue such ends. Secondly. it may, in various. ways, be an unantici
pated consequence of a course of social action and its relevant conditions 
that certain types of social relationships (meaning. of course, the cor
responding actions) will be adversely affected in their opportunities to 
maintain themselves or to arise. All changes of natural and social condi
tions,have some sort of effect on the differential probabilities of survival 
of social relationships. Anyone is at iiberty to speak in such cases of a 
process of "selection" of social relationships. For instance, he may say 
that among several states the "strongest." in the sense of the best 
"ad. ;. d," is .. ictorious. It must, however, be kept in mind that this 
so·caued "selection" has nothing to do with the selection of types of 
human individuals in either the social or the biulogic:ll sense. In every 
case it is necessary to inquire into the reasons which have led to a change 
in the chances of survival of one or another form of social action or 
social relationship, which have broken up a social relationship Ot per
mitted it to continue at the expense of other competing forms. The ex
planation of these processes involves so many factors that it does not 
seem expedient to employ a single term for them. When this is done, 
there is always a danger of intrOducing uncritical value-judgments into 
empirical investigation. There is, above all, a danger of being primarily 
concerned with justifying the success of an individual case. Since indi- ' 
vidual cases are often dependent on highly exceptional circumstances, 
they may be in a certain sense "fortuitous." In recent years there has 
been more than enough of this kind of argument. The fact that a given 
specific social relationship has been eliminated for reasons peculiar to a 
particular situation, proves nothing whatever about its "Iltness to survive" 
in general terms. 

9. Communal and Associative Relationships 

A social relationship will be called "communal" (Vergemeinschaf
tung) if and so far as the orientacion of social action-whether in the 
individual case, on the average, or in the pure type-iS based on a 
subjective feeling of the parties, whether affectual or traditional, that 
they belong together. 

A social rdationship will be called "associative" (Vergesellschaftung) 
if and insofar as the orientation of social action within it rests on a 
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rationally motivated adjusnnent of interests or a similarly motivated 
agreement, whether the basis of rational judgment he absolute values or 
reasonS of expediency. It is especially common, though by nO means 
inevitahle, for the associative type of relationship to rest on a rational 
agreement by mutual consent. I n that case the corresponding action is, 
at the pole of rationality, oriented either to a value-rational belief in oile's 
own obligation, or to a rational Czwec1trationale) expectation that the 
other party will live up to it. 

This teIminology is similar to the distinction made hy Ferdinand 
T6nnies in his pioneering work, Gemeinschuft und Gesellschaft; hut for 
his purposes, Tonnies has given this distinction a rather more specific 
meaning than would he convenient for purposes of the Eresent discus
sion.~· The purest cases of associative relationships are: (a) rational free 
market exchange, which constitutes a compromise of opposed hut com
plementary interests; (h) the pure voluntary association hased on self
interest (Zweckverein), a case of agreement as to a long-run course of 
action oriented purely to the promotion of specific ulterior interests, 
economic or other, of its memhers; (c) the voluntary association of indi
viduals motivated hy an adherence to a set of common ahsolute values 
(Gesinnungsverein), for example, the rational sect, insofar as it does not 
cultivate emotional and affective interests, hut seeks only to serve a 
"cause." This last case, to he sure, seldom occurs in anything approach
ing the pure type. 

2. Communal relationships may rest on various types of affectual, 
emotional, or traditional hases. Examples are a religious hrotherhood, an 
erotic relationship, a relation of personal loyalty, a national community, 
the esprit de corps of a military unit. The type case is most conveniently 
illustrated hy the family. But the great majority of social relationships 
has this characteristic to some degree, while heing at the same time to 
some degree dt;termined hy associative factors. No mattt:r how calculat
ing and hard-headed the ruling considerations in such a social relation
ship-as that of a merchant to his customers-may he, it is Cjuite pos
sihle for it to invl)]ve emotional values which transcend its utilitarian 
significance. Every social relationship which goes heyond the pursuit of 
immediate common ends, which hence lasts for long periods, involves 
relatively permanent sociaJ relationships hetween the same persons, and 
these cannot he exclusively confined to the technically necessary activi
ties. Hence in such cases as association in the same militaIY unit, in the 
same school class, in the same workshop or office, there is always some 
tendency in this direction, although the degree, to he sure, varies enor
mously. Conversely. a social relationship which is normally considered 
primarily communal may involve action on the part of some or even aU 
of the participants which is to an important degree oriented to consid
erations of expediency. There is, for instance, a wide variation in the 
extent to which the memhers of a family group feel a genuine com
munity of interests or, on the other hand, exploit the relationship for 
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their own .ends. The concept of communal relationship has been in
tentionally dehned in very general terms and hence inctudes a very 
h~ous group of phenom a. 

3. The communal type of relationship is, according to the usual 
interpretation cJ its subjective meaning, the most radical antithesis of 
conBict. This should not, however, be allowed to obscure the fact that 
coercion of all sorts is a very corrnnon thing in even the most intimate of 
such communal relationships if one party is weaker in character than 
the other. Furthermore, a proce;s of the selection of types leading to 
difterences in opportunity and survival, goes on within these relation
ships just the same as anywhere elte. Associative relationships, on the 
other hand, very often consist only in compromises between rNal in
te~ts, where only a part of the occasion or means of conflict has been 
eliminated, or even an attempt has been made to do so. Hence, outside 
the area of compromise, the con8ict of interests, with its attendant com
petition for supremacy, remains unchanged. Conffict and communal 
relationships are relative concepts. Con8ict varies enormously acconling 
to the means. employed, especially whether they are vlolent or peaceful, 
and to the ruthlessness with which they are used. I t has already been 
pointed out that any type of order governing sociaI action in some way 
leaves room for a process of selection among various n-val human types.. 

4. It is by no means true that the existence of common qualities, a 
common situation, or common modes of behavior imply the existence of 
a communal social relationship. Thus, for instance, the possession of a 
common biological inheritance by virtue of which persons are cIassified 
as belonging to the same "race," naturally implies no ~ of communaI 
social relat~ship between them. By resttictio~s on .st;a~aI i~ter~ourse 
and on marriage persons may find themselves In a suTiilar Situation, a 
situation of isolation from the environment which imposes these distinc
tlahs. But even if they all react to this situation in the same way, this 
does not constitute a communal relationship. The latter does not even 
exist if they have a common "feeling" about this situation and its conse
quences. It is only when this feeling leads to a mutual orientation of 
their behavior to each other that a social relationship arises between 
them rather than of each to the environment Furthennore, it is only so 
far as this relationship involves feelings of belonging together that it is 
a "communal" relationship. In the case of the Jews, for instance. except 
for Zionist circles and the action of certain associations promoting speci
fically Jewish interests, there thus exist communal relationships only to 
a relatively small extent; indeed, Jews often repudiate the existence of a 
Jewish "community." 

A common language, which arises from a Similarity of tradition 
through the family and the s\ltWWlding social enviror'l1ent, facilitates 
mutual understanding, and thus the formation of alI types of social rela
tionships, in the highest degree. But ta~n by itself it is not sufficient 
to constitute a communal relationship, rather, it facilitates intercourse 
within the groups concerned, hence the developmen t of associate rela
tionships.. This takes place between indh-1duals, not because th~ speak 
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the same language, hut because they have other types of interests. 
Orientation to the rules of a common language is thus primarily impor
tant as a means of conununication, not as the content of a sodal rela
tionship. It is only with the emergence of a consciousness of difference 
from third persons who speak a different language that the fact that 
two persons speak the same language, and in that respect share a com
mon situation, can lead them to a feeling of community and to modes of 
social organization consciously based on the sharing of the common 
language. . 

Participation in a "market" is of still another kind. It encourages 
association between the exchanging parties and a social relationship, 
above all that of competition. between the individual participants who 
must mutually orient their action to each other. But no further modes 
of association devf"lop except in cases where certain participants enter 
into agreements in order to kttcr their competitive situations, or where 
they all agree on rules for the pwpose of regulating transactions and of 
securing favorable general conditions for all. (It may further be re
marked that the market and the competitive ecooomy resting on it form 
the most important type of the reciprocal determination of action in 
terms of pure self-interest, a type which is characteristic of modem eco
nomic life.) 

10. Open and Closed Relationships 

A social relationshif' regardless of whether it is communal or associ
active in character, wiI be spoken of as f'open" to outsiders if and i~ 
f~r as its system of order does not deny participation to anyone who 
wishes to join and is actually in a position to do so. A relationship will, 
on the other hand, bes called "clased" against outsiders. so far as, accord
ing to its subjective meaning and its binding rules, pa~pation of certain 
persons is excluded, limited, or subjecteJ ~ conditions. Wbabcr a Ida
tionship is open or dosed maybe determined tradiciooally,. deetuan,.. 
or rationally in terms of wlues 0: of expediency. It is ~y likdy to 
be closed, for rational reasoru, in the following type of situ.ticin: asoc?ai 
relationship may provide the puties to it with o-#>rtunities Em the 
satisfaction of spiritual or marnial in~, whether absolutely: or in$tN
mentally, or whether it is achiewd through co-operanve acDaD or by a 
compromise of interests. If the participants expect that the adnriwion of 
others will lead to an imp~i of their situation, an ~nt in 
degree, in kind, in the security or the value of the satitfactjoo, their intet~ 
esc will be in keeping the relationship open. If, on the other band, their 
expectations are of improving their position by mon~ taaics. their 
interest is in a cbea relationship. 
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There are various ways in which it is possible for a closed social rela
tionship to guarantee ltS monopolized advantages to the parties. (a) Such 
advantages may be left free to competltlve struggle wlthln the group; (b) 
they may be regulated or rationed in amount and kind, ()I (c) they may 
be appropriated by individuals or sub-groups on a permanent basls and 
become more or less inalienable. The last is a case of closure within, as 
well as against outslders. Appropriated advantages wlll be called "rights." 
As detennined by the relevant order, appropria~on may be eI) for the 
~t of the members of particular communal or associative groups (for 
instance, household groups), or (2) for the benent of lndlviduals. In 
the latter case, the individual may enjoy .his rights on a purely personal 
basis or In such a way that in case of his death one or more other persons 
related to the holder of the right by birth (kinshlp), or by some other 
social relationship, may lnherit the rights in '1uestion. Or the rights may 
pass to one or more individuals specifically deslgnated by the holder. 
These are case'S of hereditary appropriation. Finally, (3) it may be that 
the holder is more or less fully empowered to alienate his rights by volun
tary agreement, either to other specific peI'Sons or to anyone he chooses. 
This is alienable appropriation. A party to a closed social relationship 
will be ~alled a "member"; in case his participation is regulated in such 
a way as to guarantee him appropriated advantages, a privlleged mem
ber (Rechtsgenosse). Appropriated rights which are enjoyed by individ
uals through inheritan~e or by hereditary groups, whether communal or 
~ative, will be called the "propeIty" of the individual or of groups 
in question; and. insofar as they are alienable, "free" property. 

The apparently gratuitous tediousness involved in the elaborate def
inition of the above concepts is an example of the fact that we often 
neglect to think out clearly what seems to be obvious, because it is in-
tuitively familiar. . 

I. (a) Examples of communtl~ips, which tend to be closed 
on a tJ'adjtiorW basis, are those in which membenhip is detmnined by 
family relationship. 

(b) P~al emotional relationships are usually affectually clased. 
Example$ ate erotic rdatiansbips and, very commonly, relations of per
$On811oyalty. 

(c) Closute on the basis of value-rational commitment to values is 
usual in groups sharing a COP'llIUJh system of e.~icjt religious belief. 

Cd) Typical cases Of rational closure on grounds of expediency are 
economic associatioos of a monopolistic or a plutocratiC character. 

A few example$ may be taken at random. Whether a group of pe0-
ple engap in convecsatian is open or closed depends on its content. 
General conversatia is apt to be open, as contnstol with intimate con
veISation-«- the i:n,parting of offida) information. Market relationships , 
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are in most, or at least in many, cases essentially open. In the case d 
many relationships, both communal and associative, there is a tendency 
to shift from a phase of expansion to one d exclusiveness. E~mples are 
the guilds and the democratic city-states of Antiquity and the Middle 
Ages. At times these groups sought to increase their membership in the 
interest of improving the security of their position of power by adequate 
numbers. At other times they restricted their membership to protect 
the value of their monopolistic position. The same phenomenon is not 
uncommon in monastic orders and religious sects which have passed 
from a stage of religious proselytizing to one of restriction in the interest 
of the maintenance of an ethical standard or for the protection of mate
rial interests. There is a similar close relationship between the extension 
of market relationships in the interest of increased turnover on the one 
hand, their monopolistic restriction on the other. The promotion of 
linguistic unifOrmity is t<Xfay a natural result of the interests of pub· 
lishers and writers, as opposed to the earlier, not uncommon, tendency 
for status groups to maintain linguistic peculiarities or even for secret 
languages to emerge. . 

2. Both the extent and the methods of regulation and exclusion in 
; relation to outsiders may vary widely, so that the transition from a state 

of openness to one of regulation and closure is gradual. Various condi
tions of participation may be laid down; Ciualifying tests, a perioo of 
probation, requirement of possession of a share which can be purchased 
under certain conditions, election of new .nembers by bal1ot, member· 
ship or eligibility by birth or by virtue of achievements open to anyone. 
Finally, in case of closure and the appropriation of rights within the 
group, participation may be dependent on the acquiSition of a n appro
priated right. There i sc wide variety of different degrees of closure and 
of conditions of participation. Thus regulation and closure are relative 
concepts. There are all manner of gradual shadings as between an ex
clusive dub, a theatrical audience the members of which have pur
chased tickets, and a party rally to which the largest possible number 
has been urged to come; similarly, from d church service open to thE' 
general public through the rituals of a limited sect to the mysteries of 
a secret cult. 

3. Similarly. closure within the group may also assume the most 
varied forms. Thus a caste, a guild, or d group of stock exchange 
brokers, which is closed to ou~, may jillow to its members a per
fectly £tee competition 'for all the advanfages which the group as a 
whole monopolizes for itself. Or it may ~ every member strictly to 
the enjoyment oI-certain. advantages, such as claims over customers' or 
particular business opportunities, for life or even m a hereditary basis. 
This is particularly characteristic of India. Similarly. a closed group of 
settlers (Mar1tg~h.aft) may allow its members IRe use of the 
resources of its area or may n'StIict them rigidly to a plot assigned to 
each individual household. A closed groop cl col<Dists may anow free 
use of the land or sanction and guarantee pmmanent appropriation of 
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separate holdings. In such cases all conceivable transitional and inter
mediate fonns can be found Historically, the closure of eligibility to 
fieEs, benefices, and offices within the group, and the appropriation at 

the part of those enjoying them, have occurred in the most varied fonns. 
Similarly, the establishment of rights to and possession of partin" 
jobs on the part of workers may develop all the way from the "cl~ 
shop" to a right to a particular job. The nrst step in this development 
may be to prohibit the dismissal of a worker without the consent 'of the 
workers' representatives. The development of the "works councils" [in 
German)' after 1918] might be a first step in this direction, though it 
need not be. 16 

All the details must ~ reserved for the later analysis. The most 
extreme form of permanent appropriation is found in cases where par
ticular rights are guaranteed to an individual or to certain groups of 
them, such as households, clans, families, in such a way that it is speci
fied in the order either that, in case of death, the rights descend to specific 
heirs, or that the possessor is f!1'le to transfer them to any other person 
at wilt Such a person thereby becomes a patty to the social relation
ship so that, when appropriation has reached this extreme within the 
group, it becomes to that ~xtent an open group in relation to outsiders. 
This is true so long as acql<isition of membership is not subject to the 
ratification of the other, prior members. 

4. The principal motives for closure of a relationship are: (a) The 
maintenance of quality, which is often combined with the interest in 
prestige and the consequent opportunities to enjoy honor, and even 
profit; examples are communities oE ascetics, monastic orders, especially, 
far instance, the Indian mendicant onietS, Ieli~ 5IIC1S like the Puri
wu, trganized groups of warriors, .0£ mi1s~ and other hme-, 
tionaries, organi2ed dti2en bodies as in the ~ iIaiIs, craft guilds; 
(h) the contraction of advantages in relation to WIlNmptian needs 
CNaIlrungsspielraum);" examples are monopolies cI consumption, the 
most developed form of which is a self-su~t village community; 
(c) the growing scarcity of opportunities for ac:quisition CEnverbsspiel
rc:rwm). This is found in trade monopolies such as guilds, the an
cient monopolies of fishing rights, and so on. Usually motive (a) is 
~ned with (b) or (c} . 

1 1. The Imputation of Social Action: Representation and 
Mutual Responsibility 

·WiIfriD a social re1ationship, whether it is traditional or enacted, eel" 

tai. kinds ~ action of eacn participant may be imputed to all others, in 
wltich case ~ speak of· "mUtually responsible members"; or the action 
« ~rtaiD members (the "representati~l» may be attributed to the 
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others (the "represented"). In both cases, the members will share the 
resulting advantages as well as the disadvantages. 

In accordance with the prevailing order, the power of representation 
may be (a) completely appropriated in all its forms-the case of self
appointed authority (EigenvoUmacht); (b) conferred in accordance with 
particular characteristics, permanently or for a limited term; (c) conferred 
by specific acts of the members or of outside persons, again permanently 
or for a limited term-the cases of "derived" or "delegated" powers. 

There are many different conditions which determine the ways in 
which social relationships, communal or associative, develop relations of 
mutual responsibility or of representation. In general terms, it is possible 
only to say that one of the most decisive is the extent to which the action 
of the group is oriented to violent conAict or to peaceful exchange as its 
end. Besides these, many special circumstances, which can only be dis
cussed in the detailed analysis, may be of crucial importance. It is not 
surprising that this development is least 'conspicuous in groups which 
pursue purely ideal ends by peaceful means. Often the degree of closure 

, against outsiders is (.osely related to the development of mutual responsi
bility or of representation. But this is by no means always the Case. 

I. Imputation may in practice involve both active and ~ssjve mu
tual responcibility. All participants may be held responsible for the 
action of anyone just as he himself is, and similarly may he entitled to 
enjoy any benefi.ts resulting from this action. This responsibility may 
be owed to spirits QT gods. that is, involve a religious orientation; or it 
may be responsibility to other human beings, as regulated by convention 
or by law. Exampl5 of regulation by convention are blood revenge 
cartied out against or with the heYp of members of the kin group. and 
reprisals against the inhabitants of the town or the country of the of
fender. of the legal type, fOJmal punishment of relatives and members 
of the household at community, and personal liability of members of a 
household or of a commercial partnership for each other's debts. Mutual 
responsibility in relation to gods has also had very Significant historical 
results. For instance, in the covenant of Israel with Jahveh, in early 
Christianity, and in the early Puritan community. 

On the other hand. the imputation may mean no more than that the 
participants in a dosed social relationship, by virtlJe of the traditional 
or legal order, accept as legally binding a representative's decisions, 
especially over economic resources. (Examples are the "validlty" of de
cisions by the executive committee of a voluntaJY association or by 
the responsible agent of a political or economic organization over re
sources which, as specilled in the statutes, are meant to serve the group's 
pu~.) 

1. Mutual responsibility is typically found in the follOWing cases: 
(a) In traditional, conununal groups based on birth or ~ sharing of a 
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common life; for example, the household and the kinship unit; (b) 
in closed relationships which maintain by force a monopolized position 
and control over the corresponding bene£ts; the typical case is the 
political association, especially in the past, but also today, most strikingly 
in time of war; (c) in profit-oriented enterprises whose participants 
personally conduct the business; the type case is the business partner
ship; Cd) in some cases, in labor associations; e.g., the (Russian] arrel. 

Representation is most frequently found in associations devoted to 
specific pucposes and in legally organized groups, especially when funds 
have been collected and must be administered in the interests of the 
group. This will be further discussed in the Sociology of Law. 

3- The power of representation is conferred according to characteris
tics when it goes by seniority or some other such rule. 

4. It is not possible to carry the analysis of this subject further in 
general tenns; its elaboration must be reserved to the detailed investiga
tion. The most ancient and most universal phenomenon in this field is 
that of reprisal, meant either as revenge or as a means of gaining control 
of hostages, or some other kind of ~ecUIity against future in Jury. 

12. The Organization 

A social relationship which is either closed or limits the admission of 
outsiders will be called an organization eVerband) when its regulations 
are enforced by specific individuals: a chief and, possibly, an administra
tive staff, which normally also has representa{ive powers. The incumbency 
of a policy-making position or participation in the functions of the staff, 
constitute "executive powers" (Regierungs-gew~~ These may be ap
propriated, or they may be assigned, in accord an ith the regulations 
of the organization, to specific persons or to individuals selected on the 
basis of specific characteristics or procedures. "Organized action" is (a) 
either the staff's action, which is legitimated by its executive or represent
ative powers and oriented to realizing the organization's order, or (b) 
the members' action as directed by the staff.~7 

I. It is terminologically indifferent whether the relationship is of a 
communal or associative character. It is sufficient for there to be a per
son or persons in· authority-the head of a family, the executive com
mittee of an association, a managing director, a prince, a president, the 
head of a church-whose action is concerned with canying into effect 
the order governing the organization. This criterion is decisive because 
it is not merely a matter of action which is oriented to an order, but 
which is specifically directed to its enforcement. Sociologically, this adds 
to the concept of a dosed social relationship a further element, which is 
of far-reaching empirical importance. For by no means every closed com
munal or associative relationship is an organization. For instance!... this is 
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not true of an erotic relationship or of a kinship group without a head. 
2. Whdher or not an organization exists is entirely a matter of the 

presence of a person in authority, with or without an administrative staff. 
M·)re precisely, it exists so far as there is a probability that certain persons 
wiii act in such a way as to cany out the order governing the organiza
tion; that is, that persons are present who can be counted on to act in 
th!<i way whenever the occasion arises. For purposes of definition, it is 
indiffcrcr.t what is the basis of the relevant expectation, whether it is a 
case d traditional, affectual or value-rational devotion Csuch as feudal 
fealty, loyalty to an officer or to a service). It may, on the other hand, 
br. .l mauer of expediency, as, for instance, a p~cuniary interest in the 
.auad~cd salary. Thus, for our pUIposes, the organization does not exist 
ap:m fronl the probability that a cou~e of action oriented in this way 
will ldkt: place. If there is no probability of this type of action on the 
p:1rt of ol particular group of persons or of a given individual, there is in 
t~I'~'iC ~enlls only a social relationship. On the other hand, so long as 
there is a probability of such action, the qlganization as a sociological 
phcn{lmenon continup.s to exist, in spite of the fac~ that the specific 

,mdiYiduals whose action is oriented to the order in question, may have 
been :ompletely changed. The concept has been defined intentionally 
to include precisely this phenomenon. ' 

3. It is possible (a) that, in addition to the action of the adminis
trative stalf itself Dr that which takes place under ,its direction, there 
mol)' be other cases where action of the participants is' intended to up
hald the 3uthority of the order; for instance, contributions or '1iturgies," 
that is, certain types of personal services, such as jury service or militalY 
sen-ice. It is also possible Cb) for the order to include nonns to which it 
is expected that the action of the members of an organization wiJI he 
oriented iI~ respects other than those pertaining to the affairs of the 
organization as a unit. For instance, the law of the state includes lules 
governing priv::tte economic relations which are not concerned with the 
enforct'mf'llt of the state's legal order as such, but with action in the 
servi<.'e of private interests. This is true of most of the "civil" law. In 
the first ,~a~~ (a) one may speak of action oriented to organizational 
affairs (1.'erhandshez:ogenes Handeln); in the second (b) of action sub
ject to the organization's regulation (verhandsgeregeites Handeln). It 
is only \n the cases of the action of the administrative staff itself and of 
that deliherately directed by it that the tenn "organized action" CVer
hand.~J:andeln) will be used. Examples of such action would be partici
pation in any capacity in a war fought by a state, or a motion which is 
passed by the members at the behest of its executive committee, or a 
ccntr~ct ,:ntered into by the person in authority, the validity of which is 
impnst'd:m all members and for which they are held responsible (cf. 
section IT). Further, all administration of justice and administrative 
proc<-durebelongs in this category Cd. section 14). 

An organization may be (a) autonomous or heteronomous, (h) auto
..:~ph<ilf}uS cr heterocephalous. Autonomy means that the order governing 
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the organization has been established by its own members on their own 
authority, regardless of how this has taken place in other respects. In the 
case of heteronomy, it has been imposed by an outside agency. Auto
cephaly means that the <:hief and his staff are selected according to the 
autonomous order of the organization itself, not, as in the case of heter(} 
cephaly, that they are appointed by outsiders. Again, this is regardless 
of an y otht!r aspects of the relationsh ip. 

A case of heterocephaly is the appoinnnent of the governors of the 
Canadian provinces by the central government of the Dominion. It is 
possible for a heterocephalous group to be autonomous and an auto· 
cephalous group to be heteronomous. It is also possible in both respects 
for an organization to have both characters at the same time in different . 
spheres. The member-states of the German Empire, a federal state, were 
autocephalous. But in spite of this, within the sphere of authority of the 
Reich, they were heteronomous; whereas, within their own sphere, in 
such matters as religion and education, they were autonomous. AlslICe
Lorraine was, under German jurisdiction, in a limited degree autono· 
mous, but at the same time heterocephalous in that the governor was 
appointed by the Kaiser. All those elements may be present in the same 
situation to some degree. An organization which is at the same time 
completely heteronomous and completely heterocephalous is usually 
best treated as a "part" of the more extensive group, as would ordinarily 
be done with a "regiment" as part of an anny. But whether this is the 
case depends on the actual extent of independence in the orientation 
of action in the particular case. For terminological :)urposes, it is entirely 
a question of convenience. 

13. Consensual and ImposedOrderin Organizations 

An association's enacted order may be established in one of two ways: 
by voluntary agreement, or by being imposed and acquiesced in. The 
leadership in an organization may claim a legitimate right to impose new 
rules. lbe "constitution" of an organization is the empirically existing 
porbability, varying in extent, kind and conditions, that rules imposed 
by the leadership will be acceded to. 1be existing rules may specify that 
certain groups or sections of the members must consent, or at least have 
been heard. Besides this, there may be any number of other conditions. 

An organization's order may be imppsed not only on its members but 
also on certain non-membeIs. lbis is especially true of persons who are 
linked to a given teITitorial area by virtue of residence, birth, or the per
formance of certain actions. In this case the order possesses "territorial 
validity" CGebietsgeltung). An organization which imposes its order in 
principle On a territory will be called a "territorial organization" CGebiets-
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verband). This usage will be employed regardless of how far the claim 
to the validity of its order over itS own members is also confined to 
matters pertaining to the area. (Such a limitation is possible28 and indeed 
occurs to some extent.) 

I. In our tenninology, an order is always "imposed" to the extent 
that it does not originate from~ voluntary personal agreement of all the 
individuals concerned. The cept of iml'osition hence includes "ma
jority rule," in that the min 'ty must submit. For that reason there 
have been long periods when 'the legitimacy of majority rule has either 
not been recognized at all, or been held doubtful. This was true in the 
case of the Estates of the Middle Ages, and in very recent times, in 
the Russian obshchina. (This will be further discussed in the Sociology 
of Law and of Domination.) 

2, Even in cases where there is formally voluntary agreement, it is 
very common, as is generally known, for .there to be a large measure of 
imposition. (This is true of the obshchina.) In that case, it is 'he actual 
state of affairs which is decisive for SOCiological purposes. 

3. The concept of constitution made use of here is that also used by 
Lassalle. It is not the same as what is meant by a "written" constitution, 
or indeed by "constitution" in any sort of legal meaning.'9 The only 
relevant question for SOCiological purposes is when, for what purposes, 
and within what limits, or pOSSibly under what speCial conditions (such 
as the approval of gods or priests or the consent of electors), the mem
bers of the organization will submit to the leadership. Furthennore, 
under what circumstances the administrative staff and the Ofganized 
actions of the group will be at the leadership's disposal when it issues 
orders, in particular, new rules. 

4. The maj~r cases of the territorial imposition of an order are 
criminal law and various other legal rules the applicability of which 
depends on whether the actor was resident, born, performed or com
pleted the action within the area controlled by a political organization. 
(Compare the concept of the "territorial corporate organization"
GebietskOrperschaft~s used by Gierke and Prellss.)30 

14. Administrative and Regulative Order 

Rules which govern organized action constitute an administrative 
order CVerwaltungsordnung). Rules which govern other kinds of social 
action and thereby protect the actors' enjoyment of the resulting ben.efus 
will be called a regulative order CRegulierungsordnung). So far as an 
organization is solely oriented to the first type, it will be called an ad
ministt~tive organization; so far as it is oriented to the second type, a 
regulative organization. 
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I. It goes without saying that the majo%ity of actual organizations 
partake of both characteristics. An example of a merely regulative OI

ganization would be a theoretically conceivable state based purely on 
the upholding of public otder CRechtsstaat) and committed to absolute 
laissez·faire. (This would imply that even the control of the monetary 
system was left to private enterprise.) 

~. On the concept of organized action see above, sec. U:3. Under 
the concept of administrative order would be included. all the rules 
which govern not only the action of the administrative/staff, but also 
that of the members in their direct relation to r'he organization; hence 
these rules pertain to those goals the pur~uit of which the administrative 
order seeks to facilitate through prescribed and coordinated action on 
the part of the administrative staff and the members. In a completely 
communist economy almost all social action would be of this character. 
In an absolute laissez·faire state CRechtsstaat) only the functions of 
judges, police authorities, jurors and soldiers, and activity as legislator 
and voter would be included. The distinction between administrative 
and regulative order coincides in its broad lines, though not always in 
detail, with the distinction between public and private law. (All further 
details are treated in the SOCiology of Law.) 

I 5. 'Enterprise, Formal Organization, Voluntary and 
Compulsory Association 

Continuous rational activity of a specified kind will be called an 
enterprise; an association with a continuously and rationally operating 
staff will be called a formal organization. 

An organization which claims authority only over voluntary members 
will be called a volunmry association (Verein); an organization which 
imposes, within a specifiable sphere of operations, its order (with relative 
success) on all action conforming with certain criteria will be called a 
compulsory organization 0 r association (A nsta It). 

I. The concept of the enterprise covers business conducted by 
political and ecclesiastic organizations as well as by voluntary associa
tions insofar as it has rational continuity. 

2.. Voluntary as well as compulsOry associations are organizations 
with rationally established rules. More correctly, insofar as an organi2a' 
lion has rationaly established rules, it is either a voluntary 'or a com· 
pulsory association. Compulsory organizations are, above all, the state 
with its subSidiary heterocephalous organizations, and the church insofar 
as its order is rational I y established, The order governing a compulsory 
association claims to be binding on all persons to whom the particular 
relevant criteria apply--such as birth, r~idence, 0% the use of certain 
facilities. It makes no difference whether the individual joined volun· 
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tarily; nor·does it matter whether he has taken any pan in establishing 
the order. It is thus a case of imposed order in the most definite sense. 
Compulsory associations are frequently territorial organizations. 

3. The distinction between voluntary and compulsOlY associations is 
relative in its empirical application. The rules of a voluntary association 
may affect the intetests of non-members, and recognition of the validity 
of these rules may be imposed upon them by usurpation and the exer
cize of naked p(}wer, but also by legal regulation, as in the case of the 
law governing corporate securities. 

4. It is hardly necessaty to emphasize that the concepts of voluntary 
and compulsory associations are by no means exhaustive of all conceiv
able types of Organizations. Furthermore, they are to be thought of as 
polar types, as are sect and church in the religious sphere. 

16. Power and Domination 

A. "Power" (Macht) is the probability that one actor within a social 
relationship will be in a position to carry out his own will despite resist
ance, regardless of the basis on which this probability rests. 

B. "Domination" (HerrschaftYl is the probabllity that a command 
with a given specific content will be obeyed by a given group of persons. 
"Discipline" is the probability that by virtue of habituation a command 
will receive prompt and automatic obedience in stereotyped forms, on 
the part of a given group of persons. ~~ 

1. The concept of power is sociologically amorphous. All conceiv
able qualities of a person a,d all conceivable combinations of circum
stances may put him in a position to impose his will in a given situa
tion. The sociological concept of domination must hence be more precise 
and can only mean the probability that a comHumd will be obeyed. 

l.. The concept of discipline includes the habituation characteristic 
of uncritical and unresisting mass obedience. 

C. The existence of domination turns only on the actual presenre 
of one person successfully issuing orders to others; it does not necessarily 
imply either the eXIstence of an administrative staff or, for that matter, 
of an organization. It is, however, uncommon to find it unrelated to at 
least one of these. A "ruling organization" CHerrschaftsverband) exists 
insofar as its members are subject to domination by virtue of the estah
lished order. 

I. Tht"head of a household tules without an administrative staff. A 
Bedouin chief, who levies contributions from the caravans, persons and 
shipments which pass his stronghold, controls this group of changing 
individuals, who do not belong to the same organiz.atiol~, as soon and as 

 



54 BASIC SOCIOLOGICAL TERMS [Ch. I 

long as they face the same situation; but to do this, he needs a follow
ing which, on the appropriate occasions, serves as his administrative staff 
in exercising the necessary compulsioIl- (However, it is theoretically 
conceivahle that th~ type of control is exercised by a single individual.) 

2.. If it possdSes an administrative staff', an organization is always to 
some degree hased on domination. But the concept i~ relative. In gen
eral, an effectively ruling organization is also an administrative one. The 
character of the organization is detennined by a variety of factors: the 
mode in which th.. administration is carried out, the character of the 
personnel, the objects over which it e}(ercises ,control, and the extent of 
effective jurisdiction. The first two factors in particular are dependent in 
the highest degree on the way in which domination 1$ legitimized (see 
ch. III). 

17. Political and Hierocratic Organizations 

A "ruling organization" will be called "political" insofar as its exist
ence and order is continuously safeguarded within a given territor~l area 
by the threat and application of physical force on the part of the ad'minis
trative staff. A compulsory political organization with continuous opera
tions (politischer Anstaltsbetrieb) will be called a "state" insofar as its 
administrative staff successfully upholds the claim to the monopoly of 
the legitimate use of physical force in the enforcement of its order. Social 
action, especially organized action, will be spoken of as "politically 
oriented" if it aims at exerting inRuence on the government of a political 
organization; especial1y at the appropriation, expropriation, redistributi9n 
or allocation of the powers of government. 

A "hierocratic organiza~on" is an organization which enforces its 
order through psychic coeT<:;iO~1 by distributing or denying religious 
benefi ts ("hierocr atic coercion "). A compulsory hierocratic organization 
will be called a "church" insofar as its administrative staff claims a 
monopoly of the legitimate use of hierocratic coercion. 

I. It goes without saying that the use of physical force (Cewaltsam
keit) is neither the sole, nor even the most usual, method of administra
tion of political organizat:ons. On the contrary, their heads have em
ployed all conceivable means to bring about their ends. But, at the same 
time, the threat of force, and in the case of need its actual use, is the 
method which is specific to political organizations and is always the last 
resort when others have failed. Conversely, physical force is by no means 
limited to political groups even as a legitimate method of enforcement. 
It has been freely used by kinship groups, household groups, consocia
tions and, in the Middle Ages, under certain circumstances by all those 
entitled to bear arms. In addition to the fact that it uses, among other 
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means, physical force to enforce hs system of orcier, the political organiza-
tion is further characterized by the fact that the authority of its adm1nis
trative !'tatf 1S claimed as binding within a territor1al area and this claim 
is upheld by force. Whenever organizations which make use of force 
are also character1zed by the claim to territorial jurisdiction, such a;; 

village communities or even some household groups, federations of 
guilds or of workers' associations ("sov1ets"), they are by definition to 
tbat extent political organizations. 

l. It is not possible to define a political organization, including the 
state, 1n terms of the end to which its action 1S devoted. All the way 
from provision for subsistence to the patronage of art, there is no con
ceivable end which some political association has not at some t1me pur
sued. And from the protection of personal security to the adm1n1stration 
of justice, there is none which all have recognized, Thus it 1S possible 
to define the "political" character of an organization only in tenns of the 
means peculiar to h, the use of force. This means is, however, 1n the 
above sense specific, and is ind1spensable to its character. It is even, 
under certain circumstances, elevated into an end in itself. 

This usage does not'hactly confonn to everyday speech. But the lat-
; ter is too inconsistent to ,be used for technical purposes. We speak of the 

foreign currency polici~ of a central bank, the financial policy of an 
association, or the educational policy of a local authority, and mean the 
systematic treatment and conduct of particular affa1rs. It comes consid
erably closer to the present meaning when we distinguish the "political" 
aspect or implication of a question, Thus there is the "poHticaJ" official, 
the "political" newspaper, the "political" revolution, the "political" 
club, the "political" party, and the "political" consequences of an 
action, as distinguished from others such as the economic, cultural, or 
religious aspect of the persons, affairs or processes in question. In this 
usage we generally mean by "political," things that have to do with 
relations of authority whNn what is, in the present terminology, a 
political organization, the state. The reference is to things which are 
likely. to uphold, to change or overthrow, to hinder or promote, these 
authority relations as distinguished from persons, things, and processes 
which have nothing to do with it. This usage thus seeks to bring out 
t~ com'moo features of domination, the way it is exercised by the state, 
irrespective of the ends involved. Hence it is legitimate to claim that the 
definhion put fOIward here is only a more precise formulation of what 
is meant in everyday usage in that it gives sharp emphasis to what is 
most characteristic of this means: the actual or threatened use of force. 
It is, of course, true that everyday usage applies the term "political," 
not only to groups which are the direct agents of the legitimate use of 
force itself, but also to OtheI, often wholly peaceful groups, which at
tempt to influence the act1vities of the political organization, It seems 
best for present pUIposes to d1stinguish this type of social actiQn, "politi
cally oriented" action, from political action as such, the actual organized 
action of political groups. 
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3. Since the concept of the state has only in modern times reached 
its full devel9pment, it is best to define it in tenns appropriate to the 
modem type of state, but at the same time, in terms which abstract from 
the values of the present day, since these are particularly subject to 
change. The pr mary formal characteristics of the modem state are as 
follows: It possesses an administrative and legal order subject to change 
by legislation, to which the organized activities of the administtative 
staff, which are also controlled by regulations, are oriented. This sys
tem of order claims binding authority, not only over the members of 
the state, the citizens, most of whom have obtained membership by 
birth, but also to a very large extent over all action taking place in the 
area of its jurisdiction. It is thus a compulsory organization with a ter
ritorial basis. Furthermore, today, the use of force is regarded as legiti
mate only so far as it is either permitted by the state or prescribed by it. 
Thus the right of a father tQ discipline his children is recognized-a 
survival of the former independent authority of the head of a household, 
which in the right to use force has sometimes extended to a power of 
life and death over children and slaves. The claim of the modern state 
to monopolize the use of force is as essential to it as its character of 
compulsory jurisdiction and of continuous operation. 

4. In fonnulating the concept of a hierocratic organization, it is not 
possible to use the character of the religious benefits it offers, whether 
worldly or other-worldly, material or spiritual, as the decisive criterion. 
What is important is rather the fact that its cont::ol over these values can 
fonn the basis of a system of spiritual domination over human beings. 
What is most characteristic of the church, even in the common usage 
of the term, is the fact that it is a rational, compulsory association with 
continuous operation and that it claims a monopolistic authority. It is 
normal for a church to strive for complete control on a territorial basis ' 
and to attempt to set up the corresponding territorial or parochial or
ganization. So far as this takes place, the means by which this claim to 
monopoly is upheld will vary from case to case. But historically, its 
control over territorial areas has not been nearly so essential to the 
church as to political associations; and this is particularly true today. It 
is its character as a compulsory association, particularly the fact that one 

. beomes a member of the church by birth, which distinguishes the 
church from a "sect." It is characteristic of the latter that it is a volun
tary association and admits only persons with specific religious qualifi
cations. (This subject will be further discussed in the Sociology of Reli
gion.) 

NOTES 

Unless otherwise noted, all nOles in this chapter are by Talcott Parsons. 
For Parsons' exposition and crilique of Weber's melhodology, ~ee his inlroduc.lion 
10 The Theory of Sod'" Qnd Economic OrganizQtion and his Structure of Sodal 
Action. 

 



Notes 57 

1. "Ober einige Kategorien der verstehenden Soziologie," originally in 
Uigos, IV, 1913. 2.53ff; reprinted in GAz:W, 427-74. However, the reader should 
be awaro! from the very beginning that Part Two below, the older and major body of 
the manuscript, follows the terminology of this essay. For some of the relevant ter
minology, see Appendix 1. (R) 

2. It has not seemed advisable to attempt a rigorous use of a single English 
term whenever Weber employs Verstehen. "Understanding" has been most com
monly !J~d. Other expressions such as "subjectively understandable," "interpreta
tion in subjective terms," "comprehension," etc., have been used from time to 
time as the context seemed to demand. 

3 In this series of definitions Weber employs several important terms which 
need discussion. In addition to Verstehen, which has already been commented 
upon. there ore four important ones: Deuten, Sinn, Handeln, and Verhalten. 
Deuten has generally been translated as "interpret." As used by Weber in this 
context it refers to the interpretation of subjective states of mind and the meanings 
which can be Imputed as intended by an actor. Any other meaning of the word 
"interpretation" is irrelevant to Weber's discussion. The term Sinn has generally 
been translated as "meaning"; and its variations, particularly the corresponding 
adjectives. sinnhaft, sinnvoll. sinnfremd, have been dealt with by appropriately 
modifying the term meaning. The reference here again is always to features of 
the content of subjective states of mind or of symbolic systems which are ulti
mately referable to such states of mind. 

The terms Handeln and Verhalten are directlv related. Verhalten is the 
broader term referring to any mode of behavior of human individuals, regardless 
of the frame of reference in terms of which it is analysed. "Behavior" has seemed 
to be the most appropriate English equivalent. Handeln. on the other hand refers 
to the concrete phenomenon of human behavior only insofar as it is capdble of 
"understand:ng." in Weber's technical sense. in terms of subjective categories. 
The most appropriate English equivalent has seemed to be "action." This corre
sponds to [Parsons'I usage in The Structure of Social Action and would seem 
to be fairly well established. "Conduct" is also similar and has sometimes been 
used. De-uten, Verstehen, and Sinn are thus appiica ble to human behavior only 
insofar a~ it constitutes action or conduct in this specific sense. 

4- \\7eber's text in Part One is organized in a manner frequently found in the 
German academic literature of his day, in that he first lays down certain funda
mental definitions and then proceeds to comment on them. These comments, which 
apparently were not intended to be "read" in the ordinary sense, but rather serve 
as reference material for the clarification and systematization of the theoretical 
,concepts and their implications, are in the Gennan edition printed in a smaller 
type; a convention which we have followed in the rest of Part One. However, while 
in most cases the comments are relatively bIief, under the definitions of "sociology" 
and "social action" Weber wrote what are essentially methodological essays (sec. 
t :A-a). which because of their length we have printed in the ordinary type. (R) 

5. Weber means by "pure type" what he himself generally called and what 
has come to be known in the literature a bout his methodology as the "ideal type." 
The reader may be referred for general orientation to Weber's own essay (to 
which he himself refers below), "Die 'Objektivitat' sozialwissenschaftlicher Er~ 
kenntnis" (" 'Objectivity' in Social Science and Social Policy," in Max Weber: 
TIle MethocWlogy of the Social Sciences. Edward ShiIs and Henry Finch, trans. 
and eds. (Glencoe: The Free Press, 1949), 50-113; originally published in 
AfS, vol. 19, 1904. reprinted in GAzW. 146-2.14); to two works of Alexander von 
Schelting, "Die logische Theorie der historischen Kulturwissenschaften von Max 

 



BASIC SOCIOLOGICAL TERMS [Ch. I 

Weber," AfS, vol. 49, 1922, 623ff and Max Weben Wissenschaftsl.ehre, 1934; 
Talcott Parsons, Tm StructUTe of Soda! Action (New Yllrk: McGraw-Hm, 
1937), ch. J6; Theodore Abel, Systematic Sociology in Germany, (New York: 
Columbia University Press, J91.9). [See now also Raymond Aron, GeTman Soci
ology, trans. by M. and T. Bottomore (New York: The Free Press of Glencoe, 
J964), based on 2nd French ed. of 19~o.1 

6. This is an imperfect rendering of Ihe German lerm Evidenz, for which, 
unfortunately, there is no good English equivalent. It has hence been rendered in 
a number of dilterent ways, varying with the particular context in which it 
occurs. The primary meaning refers to the basis on which a scientist or thinker 
becomes satisfied of the certainty or acceptability of a proposition. As Weber him
self points out, there are two primary aspects of this. On the one hand a conclu
sion can be "seen" to follow from given premises by virtue of logical, mathemat
ical, or possibly other modes of meaningful relation. In this sense one "sees" the 
solution of an arithmetical problem or the correcmess of the proof of a geometrical 
Iheorem. The other aspect is concerned with empirical observation. If an act of 
o~rvation is competendy performed, in a similar sense one "sees" the truth of 
the relevant descriptive proposition. The term E"idenz does not refer to the process 
of observing, but to the quality of its result, by virtue of which the observer feels 
justified in affi!ming a given statement. Hence "certainty" has seemed a suitable 
translation in some contexts, "clarity" in othe!s, "accuracy" in stm others. The 
term "intuition" is not usable because it refers to the process rather than to he 
result. 

7. Weber here uses the leon alttue!l.es· Ventemn, which he contrasts with 
eTIcliiTendes Verstemn. The latter he also refers to as moti"ationsmassig. "Aittu
ell" in this context has been lranslated as "observational." It is clear from Weber's 
discussion that the primary criterion is the possibility of deriving the meaning of 
an act or symbolic expression from immediate observation without reference to any 
broader context. In erlcliirendes Verstemn, on the other hand, the particular act 
must be placed in a broader context of meaning involving facts which cannot be 
derived from immediate observation of a panicular act or expression. , 

a The German term is SinnzU$ammenhang. It refers to a plurality of ele
ments which form a coherent whole on the level of meaning. There are several 
possible modes of meaningful relation between such elements, such as logical con
sistency, the esthetic harmony of a style, or the ap ropriateness of means to an 
end. In any case, however, a Sinnzusammenhang must 1.- distinguished from a 
system of elements which are causally interdependent. There seems to be no sin
gle English term or phrase which is always adequate. According to variations in 
context, "context of meaning," "complex of meaning," and sometimes "meaning
ful system" have been employed. 

9- The German is gemeinter Sinn. Weber departs from ordinary usage not 
only in broadening the meaning of this conception. As he states at the end of the 
present methodological discussion, he does not restrict the use of this concept to 
cases where a clear self-conscious awareness of such meaning can be reasonably 
attributed to every individual actor. Essentially, what Weber is doing is to formu
late an operational concept. The question is not whether in a sense obvious to the 
ordinary person such an intended meaning "really exists," but whether the con
cept is capable of providing a logical framework within which SCientifically impor
tant observations can be made. The test of validity of the observations is not 
whether tht;r 0 bject is immediately clear to common sense, but whether the results 
or these technical observations can be satisfactorily organized and related to those 
of others in a systematic body of knowledge. 
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JO. The a~ ~is aile.traoedingly comract statement of Weber's theory 
of the ~ condidoaJaf proal of Qusal relatlonship. He developed this JD.05t 
£ully in Jiis _, on "'ObteCtivi~ in Social Scimce ... :' "1" cif. It is also dis
~ in ocbez- putJ of GAzW. The bat .nd fullest secondarydi~on is to 
be found m SclaeldD1,' ~ MilXW eher$ W~haftslehre. There is a briefer 
~on in padQDI s~ of Soci4l Aaron, ch. 16. 

I I. See Eduard Meyer, Geschichte des AUertvflllS, 1< )J, vol. HI, 420, 444ff, 
and Weber's easy on "Critical Studies in the LoJVc of the Cultural Sciences," in 
S ilsand Finch, edi., 07" cif., I J3-J88; also in GAzW, :u 5-:-90. (R) 

J~. The ~ sin~ ~z is one of the most difficult of Weber's 
technical teTUlS to translate. In most pIa<:e$ the cumbrous pbrase "ad uacy on the 
level of meaning" has had ,to be empJo~. It should be clear from the progress of 
the discussion that what Weber refers to is a satisfying level of knowledge for the 
particular purposes of the subjective state of mina oE the actor or actors. He is, 
however. careful to point out that C4usal adequacy involves in addition to this a 
satisfactory wm:spondence between the results of observations from the subjec
tive point of view and from the objective; that is, ob!iervations of the overt COU1se 
of action which can be' described without reEermce to the state of mind of the 
actor. For a discussion of the methodological problem involved here, see Structure 
of Social Aaion, chap$. II and V. 

13. This is the 6rst OIX'urrence in Weber's text of the term CMnce which he 
~ very frequently. It is here translated by "probability," becau5e he uses it as 
interchangeab1e with Wahfscheinlichlleit. As the ~ "probabilily" is used in a 
technical mathematical and 'statistical sense, h0"i!ver, it implies the possibility of 
numerical statemmt In most of the C&Se! where Weber uses C~ tlli$ is out of 
the question. It is, however, JQSible to speak in terms of higher and lower de
~ of probability. To avoid confusion with the technical mathematical concept. 
me tetm '1ikelihood" wiD orten be used in the translation. It is by means of this 
concept that Weber, in a hi~y ingmious way, has bridged theJap between the 
interpretation of meaning and the inevitably mOle complex facts overt action. 

'4, The term "reification" as used by Professor Morris Cohen in his book, 
Reason and NatW'e. 5eems to 6t Weber's meaning exactly. A concept or system of 
concepts, which cri cal analysis can show to be abstract. is "reified" whm it is 
used naively as though it provided an ad~uate total description of the concrete 
phenomenon in question. The fallacy of 'rei6cation" is virtually another name 
for what Professor Whitehead has called "the fallacy of misplaced concreteness." 
See his Science cmd the Modern World. 

15. See August Weismann, D1e AUmacht der Naturziichtung Gena: Fischer, 
. 1893); his opponent was probably Alexander Gotte (1840-J92.2.), author of 
L.b~ tIer Zoowg~ (l~ipzig: Engelmann, 190~) and of Tierkunde (Stras
bourg: Trlihner. J904), (R) 

16. In the above classification as well as in some of those which follow, 
the terminology is not standardized either in Cerman or in English. Hence, 
just as there is a certain arbitrariness in Weber's ddinitions, the same is true of 
.oy conespanding set of definitions in English. It should be kept in mind that 
all of them are modes of orimtation of action to patterns which contain a 
normative el~t. "Usage" bas seemed CQ be me most apptopriatt' translaoOD 
of Brauch since, ~g CQ Weber's own deMmon, the principal criterion is 
mat "it is dQne to conEorm with the p!ttem.n There would al$O seem to be 
xood precedmt for the translation of Siffe by "custom." The contrast with 
fashion, which Weber takes up in his Srst cornmmt, is e:sset'ItiaUy the same in 
both languages. The tenn lnreressimlage presents greater di8iculty.' It involves 
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two components: the motivation in tenns o{ self·interest and orientation to the 
opportunities presented by the situation. It has not seemed possible to use any 
single tenn to convey this meaning in English and hence, a more roundabout 
expression has had to be rcsorted to. 

J 7. The term "convention" in \Vcber's usage is narrower than Brauch. The 
difference consists in the fact that a norm ati ve pattern to which action is 
oriented is conventional only insofar as it is regarded as part of a legitimate 
order, whereas the question of moral obligation to conformity which legitimacy 
implies is not involved in "usage." The distinction is closely related to that of 
W. G. Sumner between "morcs" and "folkways." Jt has seemed best to retain 
the English term closest to Weber's own. 

18. It is, in a sense, the empirical reference of this statement w hic h consti· 
tutes the central theme of Weber's series of studies in the Sociology of Religion. 
Insof ar as he £nds it possible to attribute importance to "ideas" in the detennina- . 
tion of action, the most important differences between systems of ideas lire not 
so much those in the degree of rationalization as in the direction which the 
process of rationalization in each case has taken. This series of studies was left 
uncompleted at his death, but all the material which was in a condition fit for 
publication has been assembled in the three volumes ri the Gesammelte 
Auf satze ZUT Beligionssoziolo gil! (G.-'\"! RS). 

-19. It h8S~not been possibJe to identify this reference of Weber's. It refcrs 
most probably tl) a projected conclusion which was never written. 

2.0. The reader may readily become confused as to the basis of the folloWing 
classification, as compared with that presented in sec. 7. The 6T~t classification 
is one of motives for maintaining a legitimate order in force, whereas the second 
is one of motives for attributing legitimllcy to the order. This expl~ins the in
clusion of self -interested motiHs in the first dassinl'Jtion, but not in the s('cond 
It is <juite possible, for instan('e, for irrr.lip,ious persoTl'i to support the doctrine 
of the divine right of kings, becaus(' they fed that the breakdown of an order 
which depends on this wonld haw undesirahlc consequences. This is nm. how
ever, a possible motive on w hKh to hase a direct' sense of Ilt'rson<ll moral obliga
tion toconfonn with the ordcr. 

2.1. Rheinstein's emendation. see hl~ edition. op. cit., 7· (H) 
2.2. In 1745, !\fauricc de SllXC defeated the British under (he Duke of 

Cumberland evrn though he sustnined hear:, losses in the one-sided opening 
round. (R) 

23. A cautionar~ note is in ordcr herc' The dcllnitions of conflict or struggle 
(Kampf) and of power (section 16) have ofn:n heen wrenched out of contcxt 
in discussions of \Vebrr as ~ "powcr polirician." The present se('tion, however, 
defines the ~'arieties of conAie!' from the (,,,treme case of violent, unlimited and 
unregulated struggle to pea (:eful ,lnd regulat('d competition. In fact, mer,' con
Rict and power are not Weber's major concern. which is rather with variously 
regulated and legitimated actions and their group (.·ont('xt. (R) 

24. As Weber goes.on to explain, he uscs Vergelnei>1schaftul'!$? and 1.' prge· 
sellschaftun..: in a continuous rather than a dichotomous sense, and thus main· 
tains his critical distance from Tonnies' paired contrast of Gemeinsdwft and 
Gesellschaft. Similarly. \Veber rejected Gierkc's invidious contrast bC!1.\'cE'n 
"cold-blooded" Roman law and "commumJ" Gennanic law. even though he 
started his career as a Germanist rather than a Romanist (R) . 

25. This is a reference to the Betriebsrate which were formed in (:\'rmJn 
industrial plants during the Revolution of 1918-19 and were r('cognized in the 
Weimar C)nstitution as entitled to representation in the Ft'deral E(moml(, 

 



Notes 61 

Council. The standard work in English is W. C. Guillebaud, The Worlts 
Council. A Gelman Exper'!ment in Industrial Democracy (Camb1idge Univelsity 
Press, 192.8). 

26. Weber's term here is NahTtmgS$l'ie1riUlm. The concept rdeh to the 
scope of economic resourCes and oppotlunities on which the standard of living 
of an individual or a group ~ dependent .. By contrast with this, Erwerhupie1rl1l.m 
is a similar scope of resources and economic opporlunities seen from the p?int 
of view of their possible role as sources of profit. The basic distincrion implied in 
this contrast is of cennal importance to Weber's analysis later on (see chapter 
II, sec. lOW.). 

l7· The term "corporate group" for Verband, as used by Parsons, is open 
to misundersQndings on both the common-sense and the historical level since 
Weber's term includes more than either economic groups or self-governing, often 
professional bodies. Parsons' alternative term, "organi"led group," has be'en re
tained. The term. "organization" should be understood literally in the sense of a 
group with an "organ." but not necessarily of a rationalized kind; the lanel would 
make it an "enterprise" or a "formal organization" (see sec. 1 5)' -For Weber's 
older dellnition of Verband and Verbandslmndeln see Appendix I. (R) 

28. The concept "objective possibility" Cohjektive Moglichkeit) plays an 
important technical role in Weber's methodological studies. According to his 
usage, ~ thing is "objectively possible" if it "makes sense" to conceive it as an 
empirically e;ICisting entity. It is a quesnon of conforming with the formal, 
logical condi!ions. lbe (juestion whether a phenomenon which is in this sense 
"objectively possible" will aCblally be found with nny significant degree of 
probability or approximation, is a logically distinct question. 

29. See Ferdinand LassaU(', "Ober Verf:l~sungslVesen" ( ,862). in Gemm· 
melte Reden wu:J Schriften, Eduard Bernstein, ed. (Berlin: Cassircr, 1919), 7-6l, 
CR) 

30. See Otto Gierke, Geschichte des deutschen KorperschafHbelt.rifl~ (Berlin: 
Weidmann, 18':'3).829: Hugo Preuss, Gemeinde, Staat, Reich ,;d,1 Ccblftsl1(jrl'e~.
schaft (1889). Preuss, one of Gierke's pupils, exerted decisive inA.uence on the 
making of the \Veimar constitution, to which \\Teber also contribnted at about 
the same time that he worked interminentiy on these definitions. (\V and fl.) 

. 31. In his translation Parsons pointed out that "the term Herrschaft has fl(> 

satisfactory English equivaknt. Thf. tenn "imperative control." !JI.l\I:evE'r. as mf'd 
by N. S. Timashcff in his Introduction to the Socidogy of Law is close to 
Weber's meaning" (Parsons. ed., op, cit., 152). Therefore, he borrowed this t('nn 
"for the most general purposes." At a later time. Par,~ms indicated thnt he n~,w 
preferred the term "leadership." r or mOre specific purposes. however, he used the 

, term "authority." In objecting to "dQmination" (as used by BendIX !lttd Rhein-· 
stein/Shils) Parsons noted: "It is true to be sure that the tl'rm HeTTsch~ft. which 
in its most general meaning I should now translate as "leadership," implies that 
a leader has power over his followers. But "domination" suggests thilt this hct, 
rather than the integration of the collectivity, in the intuest of effecti\'e func, 
tioning (especially the integration of the crucial Verband or corporate group). is 
the critical factor from Weber's point of "iew. I do not believe that t he former 
interpretation represents the main trend of Weber's thought, although he W~~ in 
certain respects a "realist" In the analysis of powcr. The preferahle interp!t'tat!o!l, 
as I see it, is represented espedally by his trem!?ndou, emphasis on the lmpmt;mce 
of legitimation. I should therefore wish to stick to my \)wn dec/Hon to Ir~nslate 
legifime Herrschaft. which fnr \Veber W.1S oyer" Iw!mingly the mo~t si~nificant 
case for gClltral structural analysis. as aurhorit:," ·~"C T. Parsons' reyltw article 
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of ~ Bendix, Met Wehr. An l~ PorfnIIt, in ~ SOC» 
J giCIIJRmew, S5:S. 1960,753 ., i 

I ~ the term domination in this secUOIl beaUJe Weber ItnIIIeI the fact 
of me! comp~ with a mlDmaM , which may be due to habit, • belief in 
legitimacy, or to CIODIideratioos of~. H~, Weber empbaira here 
as lakr that, in addition to the willininea of IU bjects to comply 'lith acammand. 
thae il utually • staff, which aga n ~y act on the bam of ha~t, .legicimacy or 
self-in~. Sociologically •• HemcMft is a Itructure of IU~ and 
lubardiaadcm. of leada. and led, rulers and ruled; it is bue4 OIl a variety cl 
tIIOCiva lad of meanl cl cnMtrment. In ch. Ill, Weber praP;nt. a typology of 
~ H~JCMft. w~ the tmD "authority" il indeed feUible. H~ in 
eli. X. he deal. eB:mively with both £aces of HnrscMfr: Ie riD:I.acy eod ~ It 
sbob1d be deer to cbe ~ that both "domiutian" eod "a~' Ile "COl". 

reci" altbouah eICb ~ a d fl'erent amIpUIU!Dt of H~ M~, in 
Pan Two. R~ 11 quite speci6cally the tbfldievaJ _~ Qr manor or lind
lar ItruCtures ia pauimon al ~. This is also the ~ derivation cl the 
term. For a major, and sociologicaOy valuable, mzdy lee Quo Brww:r, lANl tm4 
Herrsc:haft: GNndfragen tier rem~ Verfassvl'l~khN O~ "" 
M~"" (Vienna. 195.9). (R) .' 

p. For the eul er ~ of diKip me. tee Pan Twa. ch. XIV :m:l, '~ 
Mea.nin of Discipline." I 

33. 'The German is DmunpolitiJr.. T ranSlatico in tbiScon~ il made m<n 
difficult by the fact that the Getman language does not distinguish bet~ 
"pol tics" and "pol cy/' Politik hav ng both meanings. The remarks wbXh Weber 
n1akes about vari us Ie. nds of po6cy would have been UDIJ~. had be written 
orig nally in English.. 

 



CHAPTER I I 
SOCIOLOGICAL CATEGORIES 

OF ECONOMIC ACTION 

Prefatory Note 
''What falIoRJI'J* iniended in any sense to be "~ theory." 

Rather, it ~.:tmlyin an atItmpt. to define ceft3in concepts which 
are ~dy used and eo ana ~ ~of the simplest soda1ogicU 
reIationshfps in the economic sphere. As in the 6rst chapter, the procedure 
heR! has·};tea, ~ed. entUdy y~. of convenience. It 
has.p~ possible entiIdy eo a1'Oid abe. ron~ ~t of "va ue."t 
The usage here, in the relmmt ~ on the difttioA of lahar rsee sec. 
Is£f.], has deviated froID the ~noIoaJ oEKad BudJer o~uy SO far as 
~ ntuSSary for the purpc.a oE die ~ ~ For the 
present all questions of d~ procell wiD be left oat of account. 

I. The Ccnupt at Ec.onomieJAction 
Action will be said to be "ej''''''indly orimted" so 'far as, according 

t& its subj«iive meaning. it is ~ with the satisfaction of a desire 
,for "uti ities" (Nutz:lei5rungt."). ~omic action'" (tV~) is 
any ~ ~ of an actors control over ~ which is in its 
main rmpuhe oriented towards econolDic ends. "Rational economic ~ 
tion" requires instrumenta rationa ity in this orientation, that is, deliber
ate planning. We will call autocephalous economic action an "economy" 
(Wirtschaft), and an organized system of continuous economic action 
an "~c establishmtnt" (Wi71schofubetrieb). 

t. It was pointed out above ech. I, tee. I :B) that economic ac
cion as such need not be social action.  
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2.,. The ~efinition of economic action must be as general as possible 
and must bring out the fact that all "economic" processes and objects are 
characterized as such entirely by the meaning they have for human ac
tion irt such roles as ends, means, obstacles, and by-products. It is not, 
however, permissible to express this by saying, as is sometimes done, that 
economic action il; a "psychic" phenomenon. The production of goods, 
prices, or even the "suojective valuation" of goods, jf they are empirical 
processes, are far from being merely psychic phenomena. But underlying 
this misleading phrase is a correct i'nsight. It is a fact that these phenom
ena have a peculiar type of subjective meaning. This alone defines the 
unity of the corresponding processes, and this alone makes them accessi
ble to subjective interpretation_ 

The ddinition of "economic action" must, furthermore, be formu
lated in such a way as to include the operation of a modern business en
terprise tun for profit. Hence the definition cannot be based directly on 
"consumption needs" and the "sa[isfaction" of these needs, but must, 
rather, start out on the one hand from the fact that there is a desire (de· 
mand) for utilities (which is true even in the case of orientation to 
purely monetary gains), and on the other hand from the filct that pro
vision is being made to furnish the supplies to meet this demand (which 
is true even in the most primitive economy merely "sathfying needs," 
and regardless of how primitive and frozen in tradition the methods of 
this provision are) 

3. As distinguished from "economic action" as such, the tenn "eco
nomically oriented action" will be applied to two types: (a) every action 
which, though primarily oriented to other ends, takes account, in the 
pursuit of them, of economic considerations; that is, of the consciously 
recognized necessity for economic prudence. Or (b) that which, though 
primarily oriented to economic ends, makes use of physical force as a, 
means. It thus includes all primarily non-economic action and all non
peaceful action which is influenced by economic considerations. "Eco
nomic action", thus is a consci~l.Is) primary orientation to economic con
siderations. It must be conscious, for what matters is not the objective 
necessity of making economic provision, but the belief that is is neces
sary. Robert Liefmann has rightly laid emphasis on the subjective un
derstandable orientation of action which makes it economic action, He 
is not, however, correct in attributing the contrary view to all other au
thors,2 

4, Every type of action, including the use of violence, may be eco
nomicallv oriented, This is true, for instance, of war-like action, such as 
maraudi~g expeditions and trade wars, Franz Oppenheimer, in particu
lar, has rightly distinguished "economic" means from "political" means.3 

It is essential to distinguish the latter from economic action. The use of 
force is un<1uestionably very strongly opposed to the spirit of economic ac
quisition in the usual sense, Hence the term "economic action" will not 
be applied to the direct appropriation of goods by force and the direct 
coercion of the other party by threats of force. It goes without saying, at 
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the same time, that exchange is not the only economic means, tnough it 
is one of the most important. Furthermore, the fonnally peaceful provi
sion for the means and the success of a projected exercise of force, as in 
the case of annament production and economic organization for war, is 
just as much economic action as any other. 

Every rational course of political action is economically oriented with 
respect to provision for the necessary means, and it is always possible for 
political action to serve the interest of economic ends. Similarly, thgugh 
it is not necessarily true of every economic system, certainly the modem 
economic order under modern conditions could not continue if its con
trol of resources were not upheld by the legal compulsion of the state, 
that is, if its formally "legal" rights were not upheld by the threat of 
force. But the fact that an economic system is thus dependent on protec
tion by force, does not mean that it is itself an example of the use of 
force. 

How entirely untenable it is to maintain that the economy, however 
deEned, is only a means, by contrast, for instance, with the state, be
comes evident from the fact that it is possible to de£ne the state itself 

,only in terms of the means which it today monopolizes, namely, the use 
of force. If anything, the most essential aspect of economic action for 
practical purposes is the prudent choice between ends. This choice is, 
however, oriented to the scarcity of the means which are available or 
could be procured for these various ends. . 

5. Not every type of action which is rational in its choice of means 
will be called "ralionil economic action," or even "economic action" in 
any sense; in particular, the term "economy" will be distinguished from 
that of "technology.'" The "technique" of an action refers to the means 
employed as opposed to the meaning or end to which the action is, in 
the last analysis, oriented. "Rational" technique is a choice of means 
which is consciously and systematically oriented to the experience and 
reflection of the actcl-, which consists, at the highest level of rationality, 
in scientillc knowledge. What is concretely to be treated as a "techni
nique" is thus variable. The ultimate meaning of a concrete act may, 
seen in the total context of action, be of a "technical" order; that is, it 

. may be significant only as a means in this broader context. Then the 
"meaning" of the concrete act C viewed from the larger context) lies in 
its technical function; and; conversely, the means which are applied in 
order to accomplish this are its "techniques." In this sense there are 
techniques of eVeI), conceivable type of action, techniques of prayer, of 
asceticism, of thought and research. of memorizing. of education, of ex
ercising political or hierocratic domination, of administration, of making 
love, of making war, of musical performances, of sculpture and painting, 
a auiving at legal dec:isions. All these are capable of the widest varia
tion in degree of rationality. The presence of a "technical question" al
ways means that there is some doubt over the choice of the most rational 
1JU!Qns to an end. Among others. the standard of rationality for a tech
nique may be the famous principle of "least effort," the achievement of 
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an opt!mum in. the -relation between the result and the means to be ex
pended on it (and not the attainment of a result with the absoluk min· 
bnum of mtans). Seemingly the same principle. of course, applies to 
economic action-or to any type of rational action. But there it has a 
different tneDning. As long as tne action is purely "technical" in the pres
ent sense. it is Oliented only to the selection of the means which, with 
equal quality, certainty, and pennanence of the result, are comparatively 
most "economical" of eJfort in the attainment of a given end compata
tively, that is, insaar as there are at all directly comparable e~ditures 
of means in diffem-,t methods of achieving the enCl. The end it$e]£ is 
accepted as beyond question, and a purely technical consideration ig
nores other wants. 1bus, in a question of whether to make a technically 
n~ry part of a machine out of iron or platinum, a decision on tech· 
nical grounds alone would, so long as the requisite quantities of both 
metals for their particular pulpose were available, consider only which 
of the two would in this case best bring about the given result and 
would at the same time minimize the other comparable expenditure of 
resources, Ncb as labor. But once consideration is extended to take ac
count of the relative scarcity of iron a7ld platinum in relation to their 
~tential uses, as today evety technician is accustomed to do even in the 
chemical laboratory, the action is no longer in the present sense purely 
technical, but also economic. From the economic point a view, "techni
cal" questions always involve the consideration of ''costs.'' This is' a 
question of crucial importance for economic purposes and in this con· 
text always takes the form of asltlng what would be the eJfect on the 
satisfaction of other wants if this particular means were not used for 
saru&aion of one given want The "other wants" may be qualitatively 
different p~t wants or qualitatively identical future wants. CA simi- , 
lar position is taUn by Fliedrich von GottI-OttlilienEeld in Gmndriss 
der S~ik, Part II, 2~ an ~ve and very goOO discussion of 
this issue in R. Liefmann, Grundsatze _ V~hafts!eh,e, vol. I 
(3rd ed.), p. 3,,2lf. Any attempt to reduce all means to "ultimate ex
penditures of labor" is enoneous.) 

Far the answer to the question, what is, in comparative terms, the 
"cost" of using variOLls l'Dl'JInS for a g ven techn cal end, depends in the 
last analysis on their potential usefulness as means to other ends. This is 
particularly Uue of labor. A uch~ problem in the present sense is, 
for ~ce, that of what equipment s ~ty in order to move loads 
of a patticulu kind or in order to raise mineral products from a given 
depth in a mine, and w hic h of the alternatives is the most "su ted," that 
is, among other things, which achieves a given degree of ~ with 
the least ~diture of effort. It is, I?'l the other hand, an edmomic 
problem whether, on the assumption of a market economy, these expen~ 
~ will pay off in terms tl. money obtained through the sale of the 
goods; or, «J. the assumption of a planned economy, whether the nec
~ labor and other mtJlIJS of production can be provtcled without 
damage to the satisfaction of other wants held to be more .\lrgent. In 
both cases, it s a problem of the comparison of ends. Economic action 
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is primarily oriented to the problem of ch~ng the nul to which a 
thing shall be applied; technology, to the problem, given the end, of 
choosing the appropriate me4nS. For pu~ of the theoretical (not, r:l 
course, the prafOticaI) definition of technical rationality it is wholly in' 
different whether the product of a technical process is in any sense use
ful. In the present tenninology we can conc~ve of a rational technique 
for achieving ends which no one desires. It woold, £or iDscance. be possi
ble, as a kind of technical amusement, to apply :all the most modem 
methods to the production of atmospheric air. And no one could take 
the slightest exception to the purely technical zationelity of the action. 
&onomically, on the other hand, the procedure would under nannal 
circumstances be clearly irrational because there would be no dem.nd 
for the product. (On all this, compare v. Gottl-Ottlilienfeld, 01'. cU.) 

The fact that what is called the technological ae elOpment ofmed
ern times has been so largely oriented economically to profit-making js 
one of the fundam~tal facts of the history of technology. But h~ 
fundamental it has been, this economic orientation has by no means 
stood alone in shaping the development of technology. In addition, a 
part has been played by the games and cogitations of impractical ideolo
gists, ,a part by other.worldly interests and all sorts of fantasies, a pan by 

, preoccupatiOn "'lith artistic problems. and by various other nQq«OQomic 
motives. None the less, the main emphasis at all times, and ~ally 
the present, has lain in the economic dete minar)dil of technologica1 
development. Had not rational calculation formed the basis of economic 
activity, had there net 'been cetWn very particular conditions in its 
economic background, rational technology' could n~er have come into 
~~~e ' 

The fact that the aspects of economic orientation which distinguish 
it flOm technology were not explicitly brought into the initial de6l1ition, 
" a consequence of the sociological starting point. From a sociologica1 
point nf view, the weighin~ d alternative ends in relation to each other 
anc to ~ is a consequence of "continuity." This is tnle at least so far 
as COOlS mean something other than altogethei giving up one end in 
favor of more urgetlt one~. An economic.Mieory, on the other hand, 
would do well to emphasize this criterion from the start. 

6. It is essential to include the criterion of powtt of control and dis
posal (VerfUgungsge1valt)& in the sociol~l c¢ll~t of economic ac
tion, if for no other reason than that at least a modem market economy 
(Erwerb~) essentially consists in a c:anpku! nctWOfk « ex~ , 
change contracts, that is, in deliberate planned acquisitions of powers of 
control and d~1. This, in such an eamomy, 1$ the prlncipal source 
ci the relation of economic ~on to the law: But any oth~ type of or
ganization of ecorxnic activities woold involve QM kind Of de fQCto 
distribution of powers of control and d~ ~ differc:nt its un- '. 
wlying principles might be from those of the morkrn private entepdle 
CL'Onomy with its legal protection of Neb pawen held by autQp(nOUl 
an~ autocq)haloos economic units. Either the ('entraJ authority, as in the 
case of socialism, or the subsidiary parts. as fn anarchism, must be able 
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to count on having some kind of control over the necessary seIVices of 
labor and of the means of production. It is possible to obscure this fact 
by verbal devices, but it cannot be interpreted out of existence. For pur-

.. poses of definition it is a matter of indifference in what way this control 
is guaranteed; whether by convention or by law, or whether it does Iiot 
even enjoy the protection of any external sanctions at all, but its security 
rests only on actual expectations in tenns of custom or self-interest. 

'These possibilities must be taken into account, however essential legal 
compulsion may be for the modem economic order. The indispensability 
of powers of control for the concept of social action in its economic 
aspects thus does not imply that legal order is part of that concept by 
=~n. however important it may be held to be ~ empiIical 

7. The concept of powers of control and disposal will here be taken 
to include the possibility ofcontrol over the actor's own lahor power, 
whether this is in some way enforced or merely exists in fact That this_ 
is not to be taken for granted is shown by its absence in the case of 
slaves. 

8. It is necessary fO! the pucposes of a sociological theory of eco· 
nomic action to introduce the concept of "goods" at an early stage, as is 
done in sec. ). For this theory is concerned with a type of action which 
is g ven its specific meaning by the results cl the actors' deliberations, 
which themselves can be isolated only in theory [but cannot be observed 
empirically). Economic theory, the theoretical insights of which provide 
the basis for the sociology of economic action, might (perhaps) be able 
to proceed differently; the latter may 6nd it necessary to create its own 
theoretical constmcts. 

2. The Concept of Utility 

By "utilities" CNutzleistungen) will always be meant the specific and 
concrete, real or imagined, advantages (Chancen) of opportunities for 
present or future use as they are estimated and made an object of specific 
provision by one or more economically acting individuals. The action of 
the1e individuals is oriented to the estimated importance of such utilities 
as means for the ends of their economic action. 

Utilities may be the services of non-human or inanimate objects or 
of human beings. Non-human objects which are the SOUICeS' of potential 
utilities of whatever sort wHl be called "goods." Utilities derived from a 
human source, so far as this source consists in active conduct. will be 
called "services" (Leistungen). Social relationships which are valued as 
a potential source of present or future disposal over utilities are, however, 
also objects of economic provision. The opportunities of economic ad
vantage, which are made available by custom, by the constellation of 
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interest, or by a conventional or legal order for the purposes of an ec0-

nomic unit, will be called "economic advantages." 

On the following comments, compare E. von Bohm-Bawerk, Rech~ 
und Verhaltnisse vom Shlndpunkt der volkswirtschaftlichen Giiterlehre 
CInnsbruck 1881). 

1. The categories of goods and services do not exhaust those aspects 
of the environment which may be important to an individual for eco· 
nomic purposes and which may hence be an object of eConomic con· 
cern. Such things as "good will," or the tolerance of economic measures 
on the part of individuals in a position to interfere with them, and nu· 
merous other forms of behavior, may have the same kind of economic 
importance and may be the object of economic provision and, for in-

. stance, of contracts. It would, however, result in a confusion of con
cepts to try to bring such things under either of these two cate~ories. 
This choice of concepts is thus entirely determined by considerabon of 
convenience. 

2. As Bohm·Bawerk has correctly pointed out, it would be equally 
imprecise if all concrete objects of life and of everyday speech were 
without distinction designated as "goods," and the concept of a good 
were then equated to that of a material utility. In the strict sense of 
utility, it isnot a "horse" or a "bar of iron" which is an economic "good," 
but the specific ways in which they can be put to desirable and practical 
uses; for instance the power to haul loads or to carry weights, or some
thing of the sort. Nor can we, in the present terminology, call goods 
such potential future advantages (Chaneen) which appear 2$ objects of 
exchange in economic transactions, as "good wilL" "mortgage," "prop
erty." Instead, for simplicity's sake, we shall call the services of such 
potential powers of control and disposal over the utilities of goods and 
services, promised or guaranteed by the traditional or l~ order, "ec0-

nomic advantages" (C1umcen) or simply "advantages" ~erever this is 
not likely to be misunderstood. 

3. The fact that only active conduct, and not mere acquiescence, 
~on, or omission, are ~d as "services" is a matter of conven
ience. But it must be remembered that it follows from this that goods 
and services do not constitute an exhaustive classification of all econom
ically signilicant utilities. 

On the concept of "labor," see below, sec. 15. 

3. Modes of the Economic Orientation of Action 

Economic orientation may be a matter of tradition or ri goal·oriented 
rationality. Even in cases where there is a high degree of rationalization 
of action, the element of traditional orientation remains considerable. 
For the most part, rational orientation is primarily significant for "mana
gerial" action, no matter under what fonn of organization. (See below, 
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sec. 15.) lhe development of rational economic action from the instinc
tively reactive search for food or traditional accep nee of inherited 
techniques and customary social relationships has been to a large extent 
determined by non-economic events and actions, including those outside 
everyday routine.· and also by the pressure of necessity in cases of in
aeasing absolute or relative limitations on subsistence. 

1. Natuwly there cannot in principle be any sdentinc s ndard £0: 
any such contept as thatci an "original economic state. It It would be 
possible to agree atbitnuUy to ta ke the economic state on a given tech· 
noiogical level, as, for inDnce, that chal3d2rized by the lowest devel· 
opment cl tools'and equIpment known to us, and to tmat it and malyze 
it as the most primitive. But, there is no scientific ju5tification for c0n

cluding £rom -observations cl living primitive peoples onl low technr>
logical leVel that the economic organization of all ~ cl the past 
with similar technological standing has been the same IS, for instance, 
that of the Vedda or of certain tribes cl the Amazon region. For, £rom 
a purely economic: point cl vf~, this level cl technology' h as been just 
as compatible with large-scale organization cl labor as with extlane 
di~l in small groups (see Mltiw, sec. 16). It is impossible to infer 
front the economic aspects cl the natural mvinuJJCnt alone, which cl 
these. would be more nearlym!£~hed. Various non«OOOmic factors, 
for instance, militalY, could a 5',lbstantial di~. 

~, War and migration are nOt in then.lva ~ ~, 
though puticularly in early tUbes they ha~ ~ hugely oriented to 
economic considerations. At all times, hOWC'NC, ~ up to the pres
ent, they have often been respontible £or radical changes in the ec()

nomic system. In cases where, ilnough such fatten as dlmatic changes, 
inroads cl sand, Of defor tatian, mae has ~ an a~ute ~ in , 
the nteUlS cl JU~ce, humin groUps have ldapted themselv in 
widely differing ways, depending on the structure of in~ Ind on 
the manner in which non~omic £actors hive played a role; The typ
ical ~ hawcver, have hem a fall in the standard clliving and 
an absolute deqpse "1 populatim. Similarly, in cases cl relative impov
erishment in means ci su~. as ~ by a given standard cl 
living and ci the dWibutioo cl chine ci lIOIuisilion. there hive Ilso 
been wide variatioos. But on the w ole, thiJ ~. cl situation has, more 
frequently than rbe other. been met by the incmWng ratianalizatSon of 
economic activities. Even in this cue, h~, it iI not p<&ible to make 
general statements. So far as the .~. infunnation can be rd~ 
upon. there was a tremendous increase cl ~tian in China after the 
~~ning cl the eightl!enth century, but it had exactly the opposite 

from. the similu phenomenon cl lbout the same time in Europe. 
It is, hOWCYer, paaibJe to say at least somdhing about the teaSOOS for 
this (lee bekJwyM!iC. n.). The chronic 5C.8ltity cl the means cl subsist
ence in the.ADlrim der..f:rt has only at certain timls ft:SUltecl in I change 
in the eCc.lcmic and politic:al structure, and these c ang have been 

}. 
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most prominent when non-et;:onomic (religious) developme ts have 
played 8 part. 

30 A hiRb degree of traditionalism in habits of life, such as chatac
te:rizAi the laboring classes in early ~ times, has not prevented a 
gt'l"9t m<:rea.V in the tationalitatio of economic en~ under capi
Cllistic direction. But it was also compatible with, for instance, the ration
alization of public Gnances in Egypt on a state-socialistic model. Nev
ertheless, this traditioo.listic attitude had to be at least pattly overcome 
in the Western W()[ld before the further develOEIDent to the specifically 
modrm type ci ratiaoa capitalistic economy could take place. 

4. Typical Measures of RatioHal Economic Action 

TIle following ate typical measures of rational economic action: 
(I) The systematic~OC3tion as between present and future of util

ities, on the control of which the actor for whatever reason feels able to 
count ('J'bae m the essential features of saving.) 
. (2.) The systematic allocation of available utilities to various potential 
uses in the order of their estimated JdaIM: ur ney, ranked according to 
the principle of marginal utility. 

The:setwo cases, the most definitely "static," have been most highly 
developed in times of peace. Today, for the most part, they take the form 
of the allocation of money incomes. 
. (3) The systematic procurement' throt,I&h production or transporta

tion of such utilities for which all the n~ry means of production are 
controlled by the actor himself. Where action is rational, this type of 
action will take place so far as, acconiing to the actor's estimate, the 
utgeDCy of his demand for the expecmi result of the action exceeds the 
n~J7 ~ture; which may consist in (a) the irksomeness of the 
requisite labor saviccs, and (b) the other potential uses to which the 
requ~ite goods could be put; inclllding, that is, the utility of the potential 
alternative products and .. their uses. This is "production" in the broader 
sense. which includes nansporration. 

(4) The systematic ~ition, by a~t (VergeseI ~ng) 
with the present posS5OIS or with competing bidders, of assured powers 
of control and disposal over utilities. The powers of. control mayor may 
not be shared with oth~rs. The occasion may lie in the fact that utilities 
themselves are in the control of others, that their means of procurement 
are in such contro~ W. that third persons desire to acquire them in stich 
a way as to endange~e actor's own supply. 

The relevant rational association (Vergesellschaftung) with the 
present posseiSOr of a power of .control or disposal may consist in (a) the 
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establishment Qf an organizatiopwith an order to which the procurement 
and use of utilities is to be oriented, or (b) in exchange: In the first case 
the purpose of the organization may be to ration the p~rement, use, or 
consumption, in order to limit competition of procuring actors. Then it 
is a "regulative organization." Or, secondly, "its purpose may be to set 
up a unified authority for the systematic administration of the utilities 
which had hitherto been subject to a dispersed control. In this case there 
is an "administrative organization." 

"Exchange" is a compromise of interests on the part of the arties in 
the (Course of which goods or other advantages are passed as reciprocal 
compensation. The exchange may be traditional or conventional,s and 
hence, especially in the latter case, not economicaJIy rational. Or, ~ 
ondly, it may be economically rational both in intention and in result. 
Every case of a rationally oriented exchange is the resolution of a pre
.... iously open or latent conflict of interests by means of a compromise. The 
opposition of interests which is resolved in the compromise involves the 
actor potentially iu two different con8icts. On the one hand, there is the 
conRict over the price to be agreed upon with the partner in exchange; 
the typical method is bargaining. On the other hand, there may also be 
competition with actual or potential rivals, either in the present or in the 
future, who are competitors in the same market. Here, the typical method 
is competitive bidding and offering. 

I. Utilities, and the gooc.t or labor which are their sources, are un· 
der the control (EgenverfUgung) of an economically acting individual 
if he is in a position to be able in fact to make use of them at his con
venience (at least, up to a point) without interference from other per· 
sons, regardless of whether this abiJjty res~ on the ~I order, on con· 
vention, on custom or on a complex of interests. It is by no means true 
that only the legal assurance of powers of disposal is decisive, either for 
the concept or in fact. It is, however, today empirically an indispensable 
basis for economic activitiy with the nulteriDl means of production. 

2.. The fact that goods are not as yet consumable may be a result of 
the fact that while they are, as such, finished, they are not yet in a suit· 
able place for consumption; hence the transportation of goods, which 
is naturally to be distinguished from trade, a change in the control over 
the goods, may here be treated as part of the process of production. 

30 When there is a lack of control CEigenverfUgung) over desired 
.. utilities, it is in principle indifferent whether the individual is typically 

prevented from forcibly inte~th the control of others by a legal 
order, convention, custom, his own< seJf-interest, or his conSCiously-held 
moral standards. 

4. Competition in procumnent may exist under the most various 
conditions. It is particularly important when supplies are obtained by 
seizure, ,as in hunting, fishing, lumbering, pasturage, and clearing new 
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land. It may also, and most frequently does, exist within an organization 
which is closed to outsiders. An order which seeks to restrain such 
competition then aJways consists in the rationing of supplies, usually 
~ombined with the appropriation of the procurement possibilities thus 
guaranteed f(lr the beneht of a limited number of individuals or, .more 
often, households. All medieval Mark- and fishing associations, the reg
ulation of forest clearing, pasturage and wood gathering rights in the 
common fields and wastes, the grazing rights on Alpine meadows, and 
so on, have this character. Various types of hereditary property-rights in 
land owe their development to this type of regulation. 

5. Anything which may in any way be transferred from the control 
of one pefson to that of another and for which another is willing to give 
compelJ~~tion, may be an object of exchange. It is not restricted to goods 
and services, but includes an kinds of potential ec,onomic advantages; for 
in.,tance, "good will," which exists only by custom or self-interest and 
t::annot be enforced; in particular, however, it includes all manner of ad
vantages, claims to which are enforceable under some kind of order. 
Thus objects of exchange are not' necessarily presently existing utilities. 

For present purposes, by 'exchange" in the broadest sense will be 
meant every case of a fonnally voluntary agreement involving the offer 
Qf any sort of present, continuing, or future utility in exchange for util
ities of any so~t offered in return. Thus it includes the turning over of 
the utility of goods or money in exchange for the future return of the 
same kind of goods. It also includes any sort of pennission for, or toler
ance of, the use of an obje£t in return for "rent" or "hire," QT the hiring 
of any kind of services for "wages or salary. The fact that the last exam
ple today involves, from a sociological point of view, the subjection of 
the "worker," as defined in sec. 15 below, under a fonn of domination 
will, for preliminary purpCl$C!s, be neglected, as will the distinction be-
tween loan and purchase. . 

6. The conditions of exchange may be traditional, partly traditional 
though enforced by convention, or rational. Examples of conventional 
exchanges are exchanges of gifts between friends, h.er~s, chiefs, princes; 
as, for instance, the exchange of annor between Diomedes and Glaucos. 
It is not uncommon for these to be rationally oriented and controlled 

. to a high degree, as can be seen in the :rell-el-Amama documents. 
Rational exchange is only possible when both parties expect to profit 
from it, or when one is under compulsion because of his own need or 
the other's economic power. Exchange may serve either purposes of 
consumption or of acquisition (see below, sec. 1 I). It may thus be ori
ented to provision for the personal use of the actor or to opportunities 
for profit In the first case, its conditions are to a large extent differenti
ated fmm case to case, and it is in this sense irrational Thus, for in
stance, household surpluses will be valued according to the individual 
marginal utilities of the particular household economy and may on oc
casion be sold very cheaply, and the fortuitous desires of the moment 
may establish the marginal utility of goods which are sought in ex-
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change at a veIY high level Thus the exchanse Dtios, as detemlined hy 
marginal utility, will 8uctuate widely. Rational cam~tion deVe~ 
only in the case of Umatketable ~' (!JiCIe 1lt'C. 8) ana, to the highest 
degree, when goods are used and Sold in a proGt system (see sec. I J). 

7. 1be modes of inravmtion of a nwdato!y system mentimed above 
under point (-4) are not the only ~'ble ones, but merely those which 
are relevant here beause they are the most inu:nediate consequences of 
a tightening of the supply basis. The regulation of marketing pr~ 
wilfbe d~ below. 

5. Types of Economic OrganiZJltions 

According to its relation to the «:onomic system, an economically 
oriented organization may be: (a) an "economically active organization" 
(wirtschafienkr Verband) if the primarily non-economic organized ac
tion oriented to its order includes economic action; (h) an "economic 
organi1.ation" (Wirt.sclulftsverband) if its organized action, as governed 
by the order, is primarily autocephalous economic action of a given kind; 
(c) an "economically regulative organi1.ation" (wirtschaftsregulierenthr 
Verband) if the autocephalous economic activity of the members is 
directly oriented to the onler paning the group; that is, if eco.nomic 
action is heteronomous in that respect; Cd) an "organi1.ation enforcing 
a formal older" (Ord,",ngsverband)' if its order merely guarantees. by 
means of formal rules, the autocephalous and a1p..onomous economic 
activities of its members and the cortt:>pOnding economic advantages thus 
acquired. 

t. 1be state, except fOt the ~ Of communist type, and an 
other ozxanizations like chtm=hes and voluntary aggciations are econom
ically active groupa if they manage their own financial amws. This is 
also t:rue of educational institutions and aD other organizatioos which 
are not primarily econcmic. 

2.. Tn the categat}' of .. ~ arptiutions" in the praent sense 
are included not only bumncs corpontticms, ~tive associations, 
cartels, ~ps. and SO m, but all pennanent economic ~D.h$h· 
ments ( . e) whkh inwlve the activitiQ of a plurality of persons. all 
the way !rom a wcrbhop run by two actisam to a conceivable commu
nistic ocganization of the whole world. 

3. "Economically regulative Otgani:z:ations" ue the following: medi
eval village ~jation5, guilds. trade unions, employers' assocbitions, 
cartels. and all other groups, the dinDing authorities of which carry 
on an "economic policy'" which seeks " regulate both the ends and the 
procedures of econcmic activity. It thus includes the villages and towns 
of the Middle Ages. jWIt as much as a modem state whkh EoUows soch 
a policy. 
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4. An example of a group con6ned to the "enforcement c:l a formal 
order" is the pute laissez-hire state, which would leave the economic 
activity of individual households and enterpriseS entirely free and con
me its regulation to the fQl'mal function of settling disputes connected 
with the ful611ment of free contractual obligations. 

5. The ~ of organizations "regulating economic activity" or 
merely "enforcing a formal ocdI:I' presupposes in principle a certain 
amount of autonomy in the field c:l economiC! activity. ThtlS there is in 
principle a sphere c:l free d~ over economic resources, though it 
may be limited in varying ~ by means c:l rules to which the ac
tors are oriented. This implie!. further, the Cat least relative) appropri
ation of economic advantages, over which the acton then have autono
mous control. The purest type of a gzoup "enforcing a formal order" is 
thus present when all _man ~on is autonomous with respect to 
content, and ,;,riented. to tegulation only with respect to fonn, and when 
all JIOn-"U~ SOUrces of utility are completely appropriated. so that in
dividuals can have free ~l c:l them, in particular by exchange, as 
is the case in a modem property system. Any other kind of limitation on 
appropriation and autonomy implies "regulation of economic activity," 
because it restricts the orientation of human activities. 

6. The dividing line betwea> "regulation c:l economic activity· and 
mere "enforcement of a formal order" is vague. FQl', naturally, the type 
of "formal" order not only may, but must, in some way also exert a 
material inBuence on action; in some cases, a fundamental inBuence. 
Numerous mOO em legal ordinances, which claim to do no more than 
set up fonnal rules. are so drawn up that they actually exert a material 
inHuence (see "Soc. of Law," Part Two; ch. VIII). Indeed. a really 
~ict limitation to purely formal rules is possible only in theory. Many 
of the recognized "overriding" principles of law, of a kind which cannot 
be dispensed with, imply to an appredable de~ important limitations 
on the content of economic activity. Especially· "enabling provisions" 
can under certain cireumst3nces. as in corporation law, involve quite 
appreciable limitations on economic autonomy. 

7. The limits of the material regulation of economic activity may 
. be reached. when it results in Ca) the abandonment of certain kinds c:l 

economic activity, as when a tax on turnover leads to the cultivation of 
land only for consumption; or (b) in evasion, in such cases as smug
gling, bOOtlegging, etc, 

6. Media of Exchange, Means of Payment, Money 

A material object oHered in exchange will be called a "medium of 
exchange" so far as it is typically alUpted primarily by virtue of the fact 
that the recipients estimate that they will, within the relevant time hori
zon, be able to utilize it in another exchange to procun:: other goods at an 
acceptable exchange ratio. regardless of whether it is exchangable for 

 



76 SOCIOLOGICAL CATEGORIES OF ECONOMIC ACTION [Ch. II 

all other goods or only for certain specific goods. The probability tha t the 
medium of exchange will be accepted at a given rate for specific other 
goods will be called its "substantive vaL lity" (materiale Geltung) in rela
tion to these. The use ltself will be cated the "formal validity" (formale 
Geltung). 

An object will be called a "means of payment" so far as its acceptance 
in payment of specific agreed or imposed obligations is guaranteed by 
convention or by law. This is the "formal validity" of the means of pay
ment, which may also signify its formal validity as a means of exchange. 
Means of exchange or of payment will be called "chartal" (chartal)'o 
when they are artifacts which, by virtue of their specific form, enjoy a· 
definite ~uantum, conventional or legal, agreed or imposed, of formal 
validity within the membership of a group of persons or within a ter
ritorial area; and when (b) they are divisible in such a way that they 
represent a particular unit of nominal value or a multiple or a fraction 
of it, so that it is possible to use them in arithmetical calculations. 

"Money" we call a chartal means of payment which is also a means 
ci exchange. 

An organizMion will be called a "means of exchange," "means of 
payment," or "money" group insofar as it effectively imposes within the 
sphere of authority of its orders the conventional or legai (formal) 
validity of a means of exchange, of payment, or money; these will be 
termed "internal" ,means of exchange, etc. Means used in transactions 
with non-members will be called "external" means of exchange. 

Means of exchange or of payment which arC not chartal are "natural", 
means. They mil)' be diif erentiated (a) in technical terms, according to 

their physical characteristic-they may be ornaments, clothing, useful 
objects of various sorts----{)r according to whether their utilization occurs 
in terms of weight or not. They may also (b) be distinguished economi
cally according to whether they are used primarily as meanS of exchange 
or for purposes of social prestige, the prestige of possession_ They may 
also be distinguished according to whether they are used as means of ex
change and payment in internal or in external transactions. 

Money, means of exchange or of payment are "tokens" so far as they 
do not or no -longer possess a value independent of their use as means of 
exchange and of payment They are, on the other hand, "material" means 
so far as their value as such is jnfluenced by their possible use for other 
purposes, or maybe so influenced. 

Money may consist either of coined or of note (document) money. 
Notes are usually adapted to a system of coinage or have a name which is 
historically derived from it. 

e I) Coined money will be called "free" money or "market" money 
so far as the monetary metal will be coined by the mint on the Initiative 
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of any possessor of it without limit of amount. This means that in effect 
the amount issued is determined by the demand of parties to market 
transactions. 

(2) It will be called ")imited" money or "administrative" money if 
the transformation of the meta) into its chartal form (coinage) is suhject 
to the form311y quite arbitrary decisions of the governing authority of an 
organization and is in effect primarily oriented to its fiscal needs. 

(3) It will be caUed "regulated" money if, though its issue is limited, 
the kind and amount of coinage is eff ectively su bject to rules. 

The term "means of circulation" will be apphed to a document which 
functions as "note" money, if it is accepted in normal transactions as "pro· 
visiona)" money with the expectation that it can, at any time, be con
verted into "deflnitive" money, that is into coins, or a given weight of 
monetary metal. It is a "certificate" if this is assured by regulations which 
require maintenance of stoch proYiding fun coverage in coin or bunion. 

We call "conversion scales" ·the conventiona) or leg811y imposed e~
change ratios valid within an organization for the different "natural" 
''means of exchange or payment. 

"Cutrency money" is the money which by the I?ffe~tive arrl'lrlgemcnts 
Within an organization has va)idity as a means of payment without limi
tation on the amount that need be accepted. 'll\lonet,lry material" is the 
material from which money is made; "monetary metal" is this material 
in the case of market money. "l\lonetarv value ~calc" we call the relative 

valuation of the various s~bdjvisions ~nd denominations. consistiog of 
different material subst::lI1ces. of "Ilote" Of ",ldmini,(r.1ti\·C''' tnW\i:.'V; the 
same ratios in the case of types of market money m.llle of difFercll! ~cl,lls 
we can "exchange rdtios." 

"International" means of payment arc those means of p:lyment which 
serve to balance accounts between difl'ert:nl monetM\' ~v~lt.:ms, (hat IS, so 
far as payments are not postponed by funding oper.ltit;n~. 

Every reform of the monetary system by an organization must neces
sarily take account of the fnct th;~t cert3in mt:~lll" (if rayllH'nt kIn' 

pre\'iously hecn u~ed f or the li(luidation or dchts. it m\l~t I ,ttll, 'I ,1C~'\'pt ,l~ 

legal their continued use as a means of payment, or jrnpo~(' nt'\\' unc". 1 n 
the latter case an exchange r;Hio must be estahllshed bct\I'c·.·!l th~ uld 
units, whether n3tural, by weight, or charta), and the new olles. Thl~ is 
the prinCiple of tpe so-called "historical" de!lnition nf money a~ a m(!,IllS 

of payment. It is impossible here to discuss how far this re<lcts upon the 
exchange relation between money as a means of exchange and gooJs. 

It should be strongly emphasized that the prc,'sent discussion is not 
an essay in monetary theory, but only an attempt to work out the sim· 
plest possible formulations of a set of concepts which will have to be 
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frequendy employed later on. In addition. this ~ is ~ 
primarily.with,~ vezy elemenbUy ~ ConseqUeDces ci the 
use of money. The fonnulatbJ cl DdIemty theory. which ba heeD 
most acceptable to the author, is that cl'VOD Misa,.u The S~ 
Theone tW Geldu by G. F. lWppu is the most ~ wark iD the 
£Cld IJnd in its way solves the formal problem brilliantly. It is, h0w-
e el. as will be seen ~ow, inc:ontplete for su~ttve monetary pr0b
lems. Its able and aluable attempt to ~Z8 ienninology and con· 
cepts will be left mit cl account at this point. 

I. Means of exchange and means of paymmt ftl'y oEt.:D, ~ by 
no mea'ns always, coincide empirical1y. 'They are, , howe er, particularly 
likely not to do so in primiti e cooditicq. The 1!GDJ of payDCnt for 
dowries,. tribute, obligatory 2ifts. fines, wergild. etc.. are dieri speci6ed 
in convention or by law witho~t regard to any relation te the rrans cl 
exchange actually in circulation. It is only when the economic afFairs of 
the organization are administered in money terms that von MileS" can-
rention that even the state seeks means cl payment only as a means of 
~hange becomes tenable. This has not been tnle cl cues where die 
~ion of certain means of payment hils been primarily significant as 
a mark of social status. (See Heinrich Schum, Gf'S4J1dri.ss after E~ 
wngsgeschichte des Geldes, I~8). With the introduction of ~tion 
cl money by the state, means of payment bc:UUd the legal concept and 
means d exchange the economic concept. . 

~. There ~ at 6rst sight to be an indlstIDa Une ~ • 
"good" which is purchased solely with a view to its furure tesale and a 
medium of exchange. In fact, however, even under coruf tbu whkh 
are othecwise primitive there is a strong tendency for paftkulat Qbjects 
to monopolize the function of medium of exchange so ~pletely that 
there is no doubt about their status. Wheat futures are aaded in tefm$ 
which imply that there will be a final buyer. Therefore they cannot be 
treated 3$ means of payment or medium of exchange, let alone money. 

3. So long as there is nO officially sanctioned money, what is used as 
means of exchange is primarily def.eImined by the customs, interests, 
and conventions to which the agreements ~ the pards to trans· 
actions are oriented. The reasons why ~ things have ~e ac· 
cepted as means of exchange cannot be gone into here. They have, 
however, been exceedingly various and tend to be detennined by the 
type of exchange which has been of the greatdt importance. By no 
means every medium of exchange, ~ within the social group where 
it has been employed, has been univenally acceptable for e ery type of 
exchange. For instance, cn.ny shells, thOugh used for other things, have 
not been acceptable in pa~t for wives or cattle. 

4. Sometirnc!s m.e8n5 cl payment which wete not the usual rrans of 
exchange have played an (mpartant part in the development of money 
to its special status. A$ C. F. Knapp has pointed out, the fact that ari· 
ous types of debt have exUtet.i, such as obligati~ s~g from trib
utes, dowries, payments for bride purchase, conventional gifts to kings 
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or by kings 10 each other, wmgild, etc., and the £act that these have 
cften been payable in certain speciiic media, has created for these media, 
by conven£iOn or by law, a special position. Very often they ~ve been ' 
specific oE~. 

s. ~ in the meaning of the present terminology may have been 
the one-6fth shelrd piece! bearing the stamp of merchant 6pns which 
an: ~tiooal in the Babylonian records. on the assump.ti~ that k 
that they were actually used as means of exchange. On the Other hand, 
lam of bullion which were not coined, but weighed, will here not be 
ttea!ed as money, but only as means of payment and exchange. The 
fact, however, that they were weighed has been enormously impattant 
for the development of the habit of economic calculations. Th«e are, 
naturally, many transitional forms, such as the acceptance of coins by 
weight rather than by denomination. ' 

6. "ChartaJ" is a term inuoduced by Knapp in his Stactliche Theo
ne des Gel4es. All types of money which have been stamped or coined, 
endowed with validity by law or by agreement, ,belong: in this category, 
whether they were metal or not. It dOes not, 00wever:, seem reasonable 
to con6ne the cOncept to regulations ~ the state and;:'not to include 
C35eS where ~ce is made compulsory by convtmtion or by some 
"~ent. There seems, furthermore, to be no reason why actual mint
ing by the state or under the contral of the political authorities should 
be a decisive atterim. F CIt long periods this did not exist in China at all 
and was very much limited in the E.uropean Middle Ages. As Knapp 
would agree, it is only the existence of norms regulating the monetary 
fOIm which is decisive. A$ will be noted below, validity as a means of 
paymenfand formal acceptability as means of exchange in private trans
actions may be made compulsory by law within the jurisdi('tion of the 
political authority. 

7. Natural means of exchange and of payment may sometimes be 
used more for j~mal transactions, sometimes more for external. The 
details need not be considered here. The question of the substantive 
validity of money will be taken up later. 

8. This is, furthermore, not the place to take up the substantive 
theory of money in its rdation to prices so fat:. ps this subject belongs in 
the field of economic sociology at all. For present pu~ it will suffice 

. to state the Jact ,hat money, in its most important fonns, is used, and 
then to p!'&eed -to dnoelop some of the most general sociological con
sequences of this fact, which is merdy a fonnal matter when seen from 
an economic point of view. It must, howevet, be emphasized that money 
can never be merely a harmless "voucher" or a purely nominal unit of 
accounting so long as it is money. Its valuation is always in very complex 
ways dependent also on its scarcity or, in case of inBation, on its over
abundance. This has been particularly evident in recent times, but is 
equally true for all times. 

A socialistic regime might issue vouchers, in payment for a given 
quantity of SOCially useful '1abor," valid for the purchase of certain 
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types of goods. These might be saved or used in exchange, but their 
be~avior would follow the rules of barter exchange, not of money, 
though the exchange might be indirect. 

9. Perhaps the most instructive case of the far-reaching economic 
consequences of the relations between the monetary and non-monetary 
uses of a monetary metal is that of Chinese monetary history, because 
copper money, with high (;Osts of production and wide Buctuations in 
output of the monetary metal, permits an especially clear view of the 
phenomena involved . 

. 7. The Primary Consequences of the Use of Money. 
Credit 

The primary conseCJu~nces of the widespread use of money are: 

(I) The so--called "indirect exChan~JJ as a means of satisfying con
sumers' 'wants_ The use of money makes it possible to obtain goods which. 
are separated from those offered in exchange for them in space, in time, 
in respect to the persons involved. and, what is very important, in respect 
to the quantity on each side of the transaction. This results in a tremen
dous extension of the area of possible exchange relationships. 

(2) The valuation in terms of money of delayed obligations, espe
cially of compensatory obligations arising out of an exchange (that is, 
debts} This is, of course, closely related to the first point. 

(3) The so-called "storage of value"; that is, the accumuhtion of 
money in specie or in the form of claims to payment collectable at any 
time CIS n means of insuring future control over opportunities of acivant<l
geous economic exchange. 

(4) The increasing transformation of ~II economic advantages into 
the ability to control sums ()f money. 

(5) The qualitative individuation of consumption and, indirectly, its 
expansion for those who have control of money, of claims to money pay
ment, or of opportunities to acquire money. This means the ability to 
oA'er money as a means of obtaining goods and services of all kinds. 

(6) The orientation of the procurement of utilities, as it has become 
widespread today, to their bearing on the marginal utility of the sums of 
money which the directing authorities of an economic unit expect to be 
able tc ,control in the rdevant future. 

(7) With this go(,s the orientation of acquisitive activities to all the 
opportunities which are made available by the extension of the area of 
possible exchanges. in time, in place, and with respect to person:l) agents, 
as noted above. 
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(8) AH of these conseguences are dependent on what is, in princi
ple, the most important fact of all, the possibility of monetary calculation; 
that is. the possibility of assigning money values to all goods and services 
which in any way might enter into transactions' of purchase and sale. 

In substantive as distinguished from formal -terms, monetary calcula
tion means that goods are not evaluated merely in terms of their im
mediate importance as utilities at the given. time and- place and for the 
given person only. Rather, goods are more or less systematically com
pared, whether for cons~;nption or for production, with all potential 
future opportunities of utilization or of gaining a return, including their 
possible utility to an indefinite number of other persons who can be 
brought into the comparison insofar as they are potential buyers of the 
powers of control and disposal of the present owner. \Vherc money c31-
culations have become typical, this defines the "market situation" of the 
good in guestion. (The above statement formulates only the simplest and 
best-known elements of any discussion of "money" and does not need 
to be further commented upon. The sociology of the "market" will not 
yet be developed here. On the formal concepts, see sees. 8 and IO.) 

The term "credit" in the most general sense will be used to designate 
any exchange of goods presently possessed against the promise of a future 
transfer of disposal over utilities, no matter what they rna y be. The grant
ing of credit means in the first instance that action is oriented to the 
probability that this future transfer of disposal will actually take place. 
In this sense the primary significance of credit lies in the fact that it 
makes it possible for an economic unit to exchange an expected future 
surplus of control over goods or money against the present control of 
some other unit over goods which the latter does not now intend to use. 
\Vhere the uc[ion is rational. both parties expect an improvement in their 
position, reg3rdless of what it consists in. over what it would be under 
the present distribution of resources without the exchange. 

1. It is by no means necessary for the advantages in question to be 
economic. Credit may be granted and accepted for all conceivable pur
poses. for instance, charitable and military. 

2.. Credit may be.granted and accepted in kind or in money, and in 
both cases the promises may be of concrete goods or services or of 
money payments. Carrying out credit transactions in terms of money. 
however. means that they become the subject of monetary calculations 
with all the attendant conseguences, wh~ch will be discuss<'"<l below. 

3. This dennition (of credit) for the most part corresponds to the 
usual one_ It is clear that credit relationships may exist between organ i-, 
zations of all sorts, especiall~' socialist or communist organizations. If 
the!"t' exist side by side several such groups, which arc not economically 
autarkic. credit relationships are unavoidable, \~/hen the use of money 
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is completely absent,18 there is a difficult problem of nnding a rational 
basis of calculation. For the mere fact of the possibility of transactions 
involving compensation in the future does not tell US anything about 
the degree of rationality with which the parties agree on the conditions, 
especially in the case of long-term credit. Such patties would be in some
what the same situation 3$ the household economic units (oiJun) of an
cient times which exchanged their surpluses for things they had need 
of. But there is this difference, that in the present situation the interests 
of huge masses on a long-term basis would be at stake; and for ~he great 
masses of the low·income g!oups, the marginal utility of present con
sumption is particularly high. Thus there would be a probahility that 
goods urgently needed couId only be obtained on unfavorable tenns. 

4. Credit may be obtained and used for the purpose of satisfying 
present consumption needs which are inadequately provided for. Even 
in that case it will, so far as the action is economically rabona~ only be 
granted in exchange for advantages. This is not. however, historically 
usual for the earliest type of consumption credit and especially for 

, emergency credit, the motives for which more frequently stemmed from 
an appeal to ethical obligations. This will be discussed in Part Two, chap. 
n~~ . 

s. What is the most common basis of credit, in money or in kind, 
when it is granted for proht, is very obvious. It is the fact that. because 
the lender is usually in a better economic situation, the marginal utility 
of future expectations, as compared with present ones, is higbee than it 
is for the borrower. It should, however, be noted that what constitutes 
a "better" situation is highly relative. 

8. The Market 

By the "market situation" CMarktlage) for any object of exchange is 
meant all the opportunities of exchanging it for money which are known 
to the participants in exchange relationships and aid their orientation in 
the competitive price struggle. 

"Marketability" (Marktgiingigkeit) is the degree of regularity with 
which an object tends to be an object of exchange on the market. 

"Market freedom" is the degree of autonomy enjoyed by the parties 
to market relationships in the price struggle and in competition. 

"Regulation of the ,market/' on the contrary. is the state of affairs 
where there is a substantive restriction, effectively enforced by the pro· 
visions of an order, on the marketability of certain potential objects of 
exchange or on the market freedom of certain participants. Regulation 
of the market may be detennined (I) traditionally, by the actors' be
coming accustomed to tIaditionally accepted limitations on exchange or 
to traditional conditions; (2) by convention, through social disapprO\laI 
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of treating certain utilities as marketable or of subjecting certain objects 
of exchange to free competition and free price determination, in general 
or when undertaken by certain groups of persons; (3) by law, through 
legal restrictions on exchange or on the freedom of competition, in gen
eral or for particular groups of persons or for particular objects of ex
change. Legal regulations may take the form of inAuencing the market 
situation of objects of exchange by price regulation, 0, of limiting the 
possession, acquisition, or exchange of rights of control and disposal over 
certain goods to certain specific groups of persons, as in the case of legally 
guaranteed monopolies or of legal limitations on economic action. (4) By 
voluntary action arising from the Structure of interests. In this case there 
is substantive regulation of the market, though the market remains for
mally free. This type of regulation tends to develop when certain par
ticipants in the market are, by virtue of their totally or approximately 
exclusive control of the possession of or opportunities to acquire certain 
utilities-that is, of their monopolistic powers-in a position to inRuence 
th'e market situation in such a way as actually to abolish the market free
dom of others. In particular, they may make agreements with each other 
and with typical exchange partners for regulating market conditions. 
Typical examples are market quota agr~ements and price cartels. 

1. I t is convenient, though not necessary, to confine the tenn "mar
ket situation" to ca~ of exchange for money, because it is only then 
that uniform numerical statements of relationships become possible. 
Opportunities for exchange in kind are best described simply as "ex
change opportunities." Dilierent kinds of goods are and have been mar...,. 
ketable in widely different and variable degrees, even where a money 
economy was well d~eloped. The details cannot he gone into here. In 
genera~ articles produced ip. standardized form in large quantities and 
widely consumed have been the most marketable; unusual goods, only 
occasionally in demand, the least. Durable consumption goods which can 
he used up over long periods and means of production with a long or 

, indefinite life, above all, agricultural and forest land, have heen mar
ketable to a much less degree than finished goods of everyday use or 
means of production which are quickly used up, which can he u~ only 
once, or which give quick returns. 

2. Rationality of the regulation of markets has been historically asso
ciated with the growth of formal market freedom and the extension of 
marketability ci goods. The original modes of market regulation have 
been various, partly traditional and magical, partly dictated by kinship 
relations, by status privileges, by military needs, by welfare policies, and 
not least by the interests and requirements of the governing authorities 
of organizations. But in each of these cases the dominant inter~ have 
not been primarily concerned with maximizing the opponunities of ac
quisition and economic provision of the participants in the market 
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themselves; have, indeed, often been in conaict with them. (I) Some
times the effeet has been to exclude certain OD jects from market dealings, 
either pennanently or for a time. This has happened in the magical 
case, by taboo; in that of kinship, by the entailing of landed property; 
on the basis of social status, as with i<nightly .6.efs. In times o£ famine 
the sale of grain has been tempo~rily prohibited. In other ca3es per· 
mission to sell has been made conditional on a prior offer of the good 
to certain ~ns, such as i<insmen, co-members of the status group, of 
the guild, or of the toWn association; or the sale has been limited by 
maximum prices, as is common in war time, or by minimum prices. 
Thus, in the interests o£ their status dignity magicians, lawyers, or phy
sicians may not be allowed to accept fees below a certain minimum. C:~.) 
Sometimes certain categories of persons, such as members of the nobil
ity, peasants, or sometimes even artisans, have been excluded from 
market trade in general or with respect to certain commodities. (3) 
Sometimes the market freedom of consumers has been restricted by regula. 
tions, as by the sumptuary laws regulating the consumption of different 
status groups, or by rationing in case of war or famine. (4) An"ther type 
is the restriction of the market freedom of potential competitors in the 
interest of the market position of certain groups, such as the professions or 
the guilds. Finally, (5) certain economic opportunities have' been reserved 
to the political authorities (royal monopolies) or to those holding a charter 
from such authorities. This was typical for the early capitalistic mono· 
polies. 

Of" all these, the fifth type of market regulation had the highest 
"market.rationality," and the 6rst the lowest By "rationality" we here 
mean a force which promotes the orientation of the economic activity 
of strata interested in purchase and sale of goods on the market to the 
market situations. The other types of regulation fit in between these two 
with respect to their rationality·impeding etIect. The groups which, rel
ative to these forms of regulation, have been most interested in the free
dom of the market, have been those whose interests lay in the greatest 
possible extension of the marketabi~ty of goods. whether from the point 
of view of availability for consumption, or of ready oppOItunities for 
sale. VoluntalY market regulation nrst appeared extensively and per· 
manently only on behalf of highly developed profit·making interests. 
With a view to the secming d' monopolistic advantages, this could take 
several fonns: (r) the pure regulation of opportunities for purchase and 
saie, which is typical of the widespread phenomena of trading mono 
polies: (2) the regulation of transportation facilities, as in shipping and 
railway monopolies; ( 3) the monopolization of the production of certain 
goods; and (4) that of the extension of credit and of financing. The last 
two types generally are accompanied by an increase in the regulation of 
economic activity by organizations. But unlike the primitive, irrational 
fonns of regulation, this is apt to be oriented in a methodical manner to the 
mari<et situation. The starting point of voluntary market regulation has in 
general been the fact that certain groups with a far·reaching degree of 
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actual c¢ntrol over economic resources have been in a position to take 
advantage of the fonnal freedom of the market to establish monopolies. 

,Volunta[), associations of c¢nsumers, such as C<JIlSU12lers' co-operatives, 
". have, on ~e other hand, ~nded to originate among those who were in 

:f_,an ecOllOl1l1caUy weak posItIon. They have hence often been able to ac
c¢mplish savings for their members, but only occasionally and limited to 
particular localities have they been able to establish an effective system 
of market regulation. 

9. Formal and Substantive Rationality of Economic 
Action 

, 
The term "formal rationality of economk action" will be used to 

designate the extent of quantitative .calculation or accounting which is 
technically possible and which is actually applied. The "substantive 
rationality," on the other hand, is the degree to which the provisioning of 
given groups of persons (no matter how deiimited) with goods is shaped 
by economically oriented social action under some criterion (pa~t, 
present, or potential) of ultimate values (weri.ende Postulate), regardless 
of the nature of these ends. These m .. y be of a great variety. 

I. The tenninology suggested above is thought of merely as a means 
of securing greater c¢nsisterx:y in the use of the word "rational" in this 
field. It is altually only a more precise fonn of the meanings which are 
c¢ntinually recurring in the discussion of "nationalization" and of the 
economic calculus in money and in kind. 

2. A system of economic activity will be called "formally" rational 
according to the degree in which ,the provi. .. ion for needs, which is es
sential to every rational economy, is capable of being expressed in nu
merical, calculable terms, and is 50 exmessed. In the first instance, it is 
quite independent of the technical fonn these calculations take, particu
larly whether estimates are expressed in money or in kind. The c¢ncept 
is thus unambiguous, at least in the sense that expression in money 
term yields the highest degree of formal c;ticulability. -Naturally, even 
this is true only relatively, so long as other things are equal. 

3. The concept of "substantive rationality," on tl-e other hand; is full 
of ambiguities. It conveys only one element rommon to all "substantivell 

analyses: namely, that they do not restrict themselves to note the purely 
formal and (relatively) unambiguous fact t,hat action is based on "goal
oriented" rational calculation with the technicdlly most adequate availa
ble methods, but apply certain criteria of uitJmate ends, whether they be 
ethical, politicaL utilitarian, hedonistic, feudal (stiinaisch), egalitarian, 
or whatever, and measure the resuhs or th{; economic action, however 
formally "rational" in the sense of correct calculation they may be, 
against these scales of "value rationality" or "substantive goal ration-
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ality." There is an in6nite number of possible value scales for this type 
of rationality, of which the socialist and COlnIIlunist standards consti· 
tute only one group. The latter, although by no means unambiguous 
in themselv~, always involve elements of social jusrice and equality. 
Others are criteria of status distinctions, or of the capacity for power, 
especially of the war capacity, of a political-unit; all these and many 
others are of potential "substantive" signi£cance. These points of view 
are, however, signittcant only as bases from which to judge the out· 
come of economic action. In addition and quit independently, it is 
possible to judge from an ethical, ascetic, or ~th tic point of view the 
spirit of economic activity (W imchaftsgesmnung) as well as the 
instruments of economic activity. AIl of these approaches may consider 
the "purely fonnal" rationality of calculation in monetary terms as of 
quite secondary importan~e or even as fundamentaDy inimical to their 
respective ultimate ends, even before anything has been said about the 
consequ nces of the specifically modem calculating attitude. There is 
no question in this discussion of attempting value judgments in this 
6eld, but only of determining and delimiting what is to be called 
"lonnal." In tbis context the concept "substantiv .. is itself in a c rmin 
sense "formal;" that is, it isan absrract. generic conc pt. 

10. The Rationality of Monetar), Accounting. Manage
ment and Budgeting 

From a purely technical point of view, money is the most "perfect" 
means of economic calculation. That is, it is formally the most rational 
means of orienting economic activity. Calculation in terms of money, 
and not its actual use, is thus the specific means of rationaL economic 
provision. So far as it is completely rational, money accounting has the 
following primary consequences: 

( I) 1be valuation of all the means of achieving a productive pUqx>Se 
in terms of the present or expected market situation. This includes every
thing which is needed at present or is expected to be needed in the fu' 
tur~- everything actuaIly in the actor's control, which he may come to 
control or may acquire by exchange from the control of others; everything 
lost, Of in danger of damage or destruction; all types of utilities, of means 
of production, or any other sort of economic advantage. 

(2) The quantitative statement of (a) the c=xpected advantages of 
every projected course of economic action and (b) the actual results of 
every completed action, in the fonn of an account cOIllparing money costs 
and money returns and the estimated net profit to be gained from alterna
tives of action. 

(3) A periodical comparison of all the goods and other assets con-

 



lO] Rationalify of Monetary Accounfjng 

trolled by an economic unit at a given time with those controlled at the 
beginning of a perioQ, both in terms of money. ' 

(4) AIl ex·ante estimate and an ex~St velmcation of receipts and 
expenditures, either those in money i~; or·those whic1i om be va' led 
in money, which the economic unit is likely to have available for its use 
during a period if it maintains the money value of. the means at its dis-
posal intact. " , 

(5) The orientation of consumption to these data by the utilization of 
the money available (on the basis of point 4) during the accounting period 
for the acquisition of the reqtlisite utilities in accoldance with the principle 
of marginal utility. 

The continual utilization and procurement of goods, whether through 
production or exchange, by an economic unit for pUlposes 'of its own 
consumption or to procure other goods for consUmption. will be called 
"hudgetalY management" (Haushalt).H Where {ationalityexists, its 
basis for an individual or for a group economically oriented in this way is 
the "budget" (Haushaltsl'lan), which states systematically in what way 
the needs expected for an accounting period-need~ for utilities or for 
means of procurement to obtain them-am be covered by the anticipated 
income. 

The "income" of a "budgetary unit" is the total of good" valued in 
money, which, as estim~ted according to the principle stated above in 
point (4), has been available during a previous period or on the availa· 
bility of which the unit is likely to be able to count on the basis of a 
rational estimate for the present or for a future period. The total esti
mated value of the goods at the disposal of a budgetary unit which are 
normally utilized over a longer period, either directly or as a source of 
income, will be called its "wealth" (Vermijgen).l~ The possibility of com· 
plete monetary budgeting for the budgetary unit is dependent on the pos
sibility that its income and wealth consist either in money or in goods 
,which are at any time subject to exchange for money; that is, which are 
in the highest degree marketable. 

A rational type of management and budgeting of a budgetary unit is 
possible also where calculation is carried OUt in terr!ls of physical units, 
as will be further discussed below. It is true that in that case there is no 
such thing as "wealth" capable of being expcessed in a single sum of 
money, nor is there a single "income" in the same sense. Calculativn is 
in terms of "holdings" of concrete goods and, where acquisition is limited 
to peaceful means, of concrete "receipts" from the expenditure of avail· 
able real goods and services, which will be administered with a view to 
attaining the optimum provision for the satisfaction of wants. If the 
wants are strictly given, this involves a comparatively simple problem 
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from the technical point 0 f view so long a s the sitiaaion does not require 
a v,ery precise estimate of the comparative utilit, "'be gained from the 
allocation of the available resources to each of a la~ number df very 
heterogel}eous modes of use. If the situation is markedly different, even 
the simple self-sufficient household is faced with problems which are 
only to a very limited degree subject to a formally exact solution by cal
cu~tion, The actual solution is usually found partly by the application 
of purely traditional standards, partly by making very rough estimates, 
which, however, may be quite adequate where both the wants concerned 
and the conditions of provision for them are well knoWfl and readily· 
compatable. When the "holdings" consist in heterog(>neous goods, as 
must be the case in the absence of e"c~)ange, a formally exact calculable 
comparison or the state of holding:; at the b~g:.oning and the end of a 
periOd, or of the comparison of different possible ways of securing 
receipts, is possible only for catt,godes oi goods which are qualitatively 
identicaL 1he typical result is that all available goods are treatoo as form
ing a totality of physical holdings, and certaiil qt.lantitks of ~YOOCk are 
treated as available for comumption, so long as it appems that tIll'S ",·-ITI 
not in the long run diminish the available rt':SOUf(:CS, BIH every (,hange 
in the conditions of proG:lction--as, for instance, through :l bad harvest 
.. -or any change in wants necessitates a new alloc'ation, since it altels the 
scale of relative marginal utilities. Under conditions which are simple 
and ade~uately understood, this adaptation may be carried out without 
much difficulty. Otherwise, it is technically more difficult than if mont;)! 
terms could be used, in which case any change in the price situation in 
principle influences the satisfaction only of the wants which are marginal 
on the scale of relative urgency and are met with the last increments of 
money income. 

As accounting in kind becomes completely rational and is emanci
pated from tradition, the estimation of marginal utilities in terms of the 
relative urgency of wants encounters grave complications; whereas, if it 
were carried out in terms of monetary wealth and income, it would be 
relatively simple. In the latter case the question is merely a "marginal" 

; one, namely whether to apply more labor or whether to satisfy or sacri
nce, as the case may be, one or more wants, rather than othel'S. For when. 
the problems of budgetary management are expressed. in money terms, 
this is the form the "costs" take [opportunity cost]. But if calculations 
are in physical terms, it be.:omes n,..cessary to take into account, besides 
the scale of urgency of the wants, also (I) the alternative modes of 
utilization of all means of production, including the entire amount of 
labor hitherto expended, which means different (according to the mode 
of utilization) and variable ratios between want satisfaction -and the ex
penditure of resources, and therefore, (2), requires a consideration of 
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the volume and type of addit~l labor which the householder would 
have to expend to secure additional receip~ and. (3). of the mode of 
utilization of the material expenditures if the goods to be procured can 
be of various types. It is one of the most important tasks of economic 
theory to analyse c..~ various possihle ways in which thest: evaluations 
can he rationally carried out. It lS, cn the other hand, a task for economic 
hjstory to puIsue the ways in which the ~udgetary management in 
physical terms has been actually worked out in the course of various 
historical epochs. In generaL the following ~y be said: C I) that the 
degree of fonnal rationalir-j has, ~y speaking. fallen 5hoft of the 
level which was even empirically possible. to say nothing of the theoreti
cal maximum. As a matter of neceshy, the calculations of money-less 
hudgetaty management have in the great majority of cases remained 
strongly bound to tradition. (2) In the larger units of this type, precisely 
because an expansion and refinement of everyday wants haS not talcen 
place, there has been a tenden,-]' to employ surpluses for uses of a non
routine nature~-above all, for artistic purposes. This is an important hasis 
for the artistic, strongly stylized cultures of epochs with a "natural 
econcrny." 

I. The category of "weahh'" includes more than physical goods. 
Rather, it covers all economic advantages over which the budgetary 
unit has an assured. conttol, whetber chat control is due to custom, to 
the play of interests, to .::onvention. or to law. The "good will" of a 
profit-making organization, whether it be a medical or legal practice, 
or a retail sliOpt belongs to the "wealth" of the owner if it is, for what
ever reason, relatively stable since, if it is legally appropriated. it can 
constitute «property" in the terms of the definition in ch. I: 10 above. 

2.. Monetary calculation can be found without the actual use of 
money or with its use limited to the settlement of balances which can
not be pald in kind in the goods being exchanged on both sides. 
Evidence \l this is common in the Egyptian and Babylonian records. 
The use of money accounting as a measure for payments in kind is 
found in the pem-.ission in Hammurabi's Cxle and in provincial ". 
RonlJln and early Medieval law that a debtor may pay an amount 
due expressed in money "in whatever fOlm he will be able" (in Cf1W 
potuerit). The establishment of equivalents must in such cases have 
ber.n carded. out on the basis of traditional prices or of prices laid down 
bydecree. 

3. Apart from this, the above discussion contains aoly COmmon
places, which are introduced to f adlitate the formulation of a preciSt: 
concept of the rational budgetary unit as distinguished from that of a 
rational profit-making enteIp~the lattl!:r will be discussed presently. 
It is important to state explicidy that both can take ratioDal forms. 
The satisfaction of needs:· is not something m.on: "primitive" than 
pro.6.t~g; "wealth" is not ~rily a more primitive categmy 
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than capital; "income," than proht. It is, however, true that historically 
the budgetaIY unit has been prior and has been the dominant form in 
most periods of the past. 

4. It is indifferent what unit is the bearer of a budgetary manage
mentxonomy. Both the budget of a state and the famlly budget of a 
w(' -It;er fall under the same categoIY. 

,. Empirically the administration of budgetary units and profit
making are not mutually exclusive alternatives. The business of a 
consumers' cooperative, for instance, is normally oriented to the eco· 
nomical provision for wants; but in the form of its activity, it is a 
"profit-making organization" without being oriented to profit as a 
substantive end. In the action of an individual, the two elements may 
be so intimately intertwined, and in the past have typically been so, 
that only the concluding act-namely, the sale or the consumption 
of the product---~an serve as a basis for interpreting the meaning of the 
action. This has been particularly true of small peasants. Exchange may 
well be a pan of the process of budgetary management where it is a 
matter of acquiring consumption goods by exchange and of disposing 
of surpluses. On the ocher hand, the budgetary economy of a prince 
or a landed lord may include profit-making enterprises in the sense of 
the following discussion. This has been true on a large scale in earlier 
times. Whole industries have developed out of the heterocephalous 
and heteronomous auxiliaIY enteJprises which seignemial landowners, 
monasteries, princes, etc., have established to exploit the products of 
their lands and forests. All sorts of profit-making enterprises today are 
llart of the economy of such budgetarj units as local authorities or even 
states. In these ca5e$ it is legitimate to include in the "income" of the 
budgetary units, if they are rationally administered, only the net profits 
of these enterpr~. O:mversely,it is possible for profit-making enter- , 
prises to establish various types of heteronomous budgetary units under 
their direction for such purposes as providing subsistence for slaves 
or wage workers--9mong them are "welfare" organizations, housing and 
eating facilities. Net profits in the sense of point (2) of this section are 
Ir.oney surpluses after the deduction of all money costs. 

6. It has been possible here to give only the most elementary 
starting points for analysing the significance of economic calculations 
in kind for general social development 

I I. The Concept and Types of Profit-Making. The Role 
of Capital 

"Pro6t·making" (Erwerben)n is activity which is oriented to oppor' 
tunities for seeking new powen of control over goods on a single 0c

casion, repeatedly, or continuously. "Pro6t·making activity" is activity 
which i$ oriented at least in part to opportunitie~ of profit·making. Profit· 
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making is "economic" if it is oriented to acquisition by peaceful methods 
It may be oriented to the exploitation of market situations. "Means of 
profit-making" CErwerbsmittel) are those goods and other economic ad
vantages which are Ilsed in the interests of economic profit-making. "Ex
change for profit" is that which is oriented tl.' market situations in order to 
increase control over goods rather than to secure means for consumption 
(budgetary exchange). "Business credit" is that credit which is extended 
or taken up as a qleans of increasing control over the requisites of profit
making activity. 

There is a form of monetalY accounting which is peculiar to rational 
economic profit-making; namely, "capital accounting." Capital accounting 
is the valuation and verification of opportunities for profit and of t~e 
success of profit-making activity by means of a valuation of the total 
assets (goods and money) of the enterprise at the beginning of a profit
making venture, and the comparison of this with <l similar valuation of 
the assets still pre-5ent and newly acquired. at the end of the process; in 
the case of a profit-making organization operating continuously, the 
saine is done for an accounting period. In either case a balance is drawn 
between the initial and final state~ of tbe assets. "Capital" is the money 
value of the means of prvf]t-making aV4Iibble to the enterprise at the 
balancing of the hooks; "profit" and correspondingly "loss," the differ
ence between the initial balance and that drawn at the conclusion of the 
period. "Capital risk" is the estimated probability of a loss in this 
balance. An ecanomk "enterprise" (Unternehmen) is autonomous 
action capable of orientation to capital accoullting. This orientation takes 
place by mean5: of "calculation", ex-ante calculation of the probable Iisks 
,md chances of profit, ex-post calculation for the velification of the actual 
proc;t or l~', resulting. "Prcfitability" means, in the rational case, one of 
tWIJ things; (I) 1h(' prott e~t.imated as possible by eX-<'Iote calC'!: tions, 
the attainment of which is made an objective of the entrepreneur's ac
tivity; or (2) that which th~ ex-post calculation shows actually to have 
heen earned in a given period, ~nd which is available for the consump
tion uses of the entrepreneur without prejudice to his chances of future 
profitability. 1n both cases it is usually expressed in ratios-today, per
centages.---in relation to the capital of the initial balance. 

Enterprises based on capital accounting may be oIiented to the ex
ploitation of opportunities of acquisition aff'oroed by the market, or they 
may be oriented toward other chances of acquisition, such as those based 
on power relations, as in the case of tax farming or the sal~ of offices. 

Each individUaJ opera~on undertak'en hy a rational profit-making 
enterprise 'is oriented to estimated profitability by I9eans of calculation. 
Tn the' case of profit-making activities on the market, capital accounting 
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requires: C I) that there exist, subject to estimate beforehand, adequately 
extensive and assured opportunities for sale of the gO<"Xi .. whICh the en
terprise procures: that is, normally, a high degree of maIketability: (2) 
that the means of carrying on the enterprise, such as the potential means 
of production and the services of labor, are also available in the market 
at costs which can be estimated with an adequate degree of ceItainty; 
and tinally, (3) that the technical and legal conditions, to which the 
pcocess from the acquisition of the means of production to final sale, 
including transport, manufacturing operations, storage. etc., is subjected. 
give rise to money rosts which in principle are cakulable. , 

The extraordinary importance of the highest possible degree of cal· 
culability as the basis for efficient capital accounting will be noted time 
and again throughout the ~ion of the sociological conditions of 
economic activity. It is far £rom the case that only economic factors are 
important to it. On the contrary, it will be shown that the most varied 
sort$ of ~temal and subjective barriels account for the fact that capital 
accounting bas arisen as a basic wnn of economic calculation only in the 
Western WoIld. 

As distinguished flom the calculations appropliate to a budgetaIY 
unit, the capital accounting and calculations of the market entrepreneur 
are ,oriented not to marginal utility, but to pr06tability. To be sure, the 
probabilities of profit are in the last analysis dependent on the iru:mne of 
consumption units and, through this, on the marginal utility structure of 

. the disposable mon~J incomes of the 6nal consumers of amrumption 
goods. As. it is ~y put, it depends on their "purchasing power" for 
the relevant commodities. But from a technical point of view, the ac
counting calculations of a pro6t.:making entetpme and of a consumption 
unit differ as fundamentally as do the ends of want sadsEad;on and of 
proSt-making which they 5CM!. For ~ of economic theory, it is 
the marginal rormnner who de~ the direction of production. In 
actual fact, given the actual distribution. of power, this is only true in a 
limited sense for the modem situation. To a large degree, even though 
the conswner has to be in a position to buy, his wants are "awakened" 
and "directed" by the entrepreneur. 

In a nwiet economy ~ form of rationJ! altuladm. spetially of 
capital accounting, is oriented to expedations of prices and their changes 
as they are dt!!eImined by the amfIids of intm:sU in baraainin2 and 
competition and the resolution of these conBicts. In profitahility~t
ing tim is made particularly drM in that system of ~ which 
is (up to now) the most highly dewloped one from a technical point 
ci view, in the ~ doubJe.enuy hoolleeping. Through a syumr 
01 iDdividual aanmts the fiction is here created that diffi:reot ~. 
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ments wuhin an enterprise, or individual accounts, conduct e change 
operations with each other, thus permitting a check in the ~hnically 
most perfect manner on the profitability of each individual step or 
measure. 

Capital accounting in its formally most rational shape thus presup' 
poses the battle of man with man. And this in tum involves a £-lrther 
very specific condition. No economic system can directly translate sub
jective "feelings of need" into effective demand, that is, into demand 
which needs to be taken into account and satisfied through the produc
tion of goods. For whether or not a subjective want can be satisfied de· 
pends, on the one hand, on its place in the scale of relative urgency; on 
the other hand, on the goods which are estimated to be actually or 
potentially available for its satisfaction. Satisfaction doe$ not take place 
if the utilities needed for it are applied to other more;t' nt uses, or if 
they either cannot be procured at all, or only by such . ri6ces of labor 
and goods that future wants, which are still, from a prese ,t point of view, 
adjudged more urgent, could not be satisfied. This is upe of consump
tion in every kind of economic system, including a comrt;mist one. 

In an economy which makes use of capital aa:ou~ng and which 
is thus characterized by the appropriation of the means 'f production by 
individual units, that is by "property" (see ch. I, sec, ~~' profitability • 
depends on the prices which the "consumers," according· . the marginal 
utility of money in relation to their income, can and will .... It is possi
hIe to produce profitahly only for those consumers who .... :these terms, 
have sufficient income. A need may fail to be satisfied not. y when an 
individual's own demand for other goods takes p~ence, Lut also when 
the greater purchasing power of others for all types of goods pmraib. 
Thus the fact that the battle of ",an against man on the 1fl8r~t is an 
essential condition for the existence of rational ~ountinifurther 
implies that the outcome of the economic process is decisively in1uem:ed 
by the ability of persons who are more plentifully supplied with money to 
outbid the others, and of those more favorably situated for production to 
underbid their rivals on the selling side, The latoo( are panicuJarlythose 
wen supplied with goods essential to production or with 'lOODe'f. In F 
ticular, rational mon~ng presupposes the ~ or effective 
prices and not merely of fictitious prices conventionally eazployrd fotH 
teclmical aa:ounting purposes, This, in tum. presupposes ~ func
tioning as an effective medium of exchange, which is in demand as such, 
DOl mere tokens used as purely technical ~dng uni~-' Thus the 
orientation of action to money prices and to proGtbas me following 
consequences: (I) that me diff~ in the c1istrlbu~ of moocy or 
marketable goods ~ the individual parties in the market is de· 
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cisive in determining the direction taken by the production of goods, SO 

'far as it is carried on by profit·making enterprises, in that it is only demand 
made effective through the possession of purchasing power which is and 
can be satisfied. Further, (2) the question, what type of demand is to 
be satisfied by the production of goods, becomes in turn dependent on 
the profitability of production itself. Prontability is indeed formally a 
rational category, but for that very reason it is indHfetent with respect to 
substantive postulates unless these can make tbemselves felt in the 
market in the form of sufficient purchasing power. 

"Capital goods," as distinguished from mere possessions or parts of 
wealth of a budgetary unit, are all such goods as are ~dministered on the 
basis of capital accounting. "Capital interest," as distin('t from various 
other possible kinds of interest on loans, is: (I) what is estimated to be 
the minimum normal profitabi{.ty of the use of material means of profit
making; (2) the rate of interest at which pront-making enterprises can 
obtain money or capital goods. 

This exposition oniy repeats generally known things in a some
what more precise fonn For the technical aspe;1S of capital accounting. 
compare the standard textbooks of accountancy, which ;n"e, in part, 
excellent. E.g. those of Leitner, Schar, etc. 

t. The concept of capital has been defined strictly with reFerence 
to the individual private enterprise and in laccordance with private 
husiness-accounting practice, which was, indeed, the m06t convenient 
method for present pu~ This usage is much less in conBict with 
everyday speech than with the usage which in the past was frequently 
found in the social sciences and which has by no means been consistent. 
In order to test the useFulness of the present husiness-accounting tenD, 
which is now being increasingly empfayed in scientific writings again, 
it is necessarv only to ask the follOWing q~! (J) What does it 
mean when we say that a corporation has a ~c capital" (net worth) 
of one milliol' ~St And (2), what when WI! ."y that capital is 
"written down"? What, (3), when cotpotation law prescribes what ob
jects may be "hrought in" as capital and in what manner? 1be first 
statement means that only that part of a smplus of asS6s over liahilities, 
as shown on the balance·sheet after proper inventory control and veri
fication, which c:ceed.s one million pounds can be accounted as 
'yr06t" and distrihuted to the share-holders to do with as they please 
Cor, in the case of a one· man enterprise, that only this excess can be 

. consumed in the household). The second statement concerns a situa
tion where there have heen heavy husiness lcaes, and means that the 
distribution of profit need not he postponed until perhaps after many 
years a surplus exceeding one million pounds has again been ac
cumulated. hut that the distribution of "profits" may begin at a lower 
surplus. But in order to do this, it is nea:ssary to "write down" the 
capital, and this is the purpose of the o~ration. Finally, the purpose 
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of prescriptions as to how basic capital (net worth, or ownership) can 
be "covered" tHrough the bringing into the company of material assets, 
and how it may be "written up" or "written down," is to give creditors 
and purchasers of shares the guarantee that the distribution of profits 
will be carried cut "correctly" in accordance with the rules of rational 
business accounting, i.e., in such a way that (a) long-run profitability 
is maintained and, (b), that the security of creditors is not impaired. 
The rules about "bringing in" are all concerned with the admissability 
and valuation of objects as paid-in capital. (4) What does it mean when 
we say that as ? result of unprontability capital "seeks different invest
ments"? Either we are talking about "wealth," for "investment" (An
legen) is a category of the administration of wealth, not of profit
making entelprise. Or else, more rarely, it may mean that real capital 
goods on the one hand have ceased to be such by being sold. for in
stance as. scrap or junk, and on the other have regained that quality in 
other uses. (5) Wha t is meant when we speak 0 f the "power of capital"? 
We mean that the possessors of control over the means of production 
and over economic advantages which can be used as capital goods in a 
profit.making enterprise enjoy. by virtue of this control and of the orien
tation of economic action to the principles of capitalistic business cal
'culation, a SpecihC position of power in relation to others. 

In the earliest beginnings of rational profit-making activity capital 
appears, though not under this name, and only as a sum of money used 
in accountir.g. Thus in the comm~ relationship various types of 
goods were entrusted to a travelling merchant to sell in a foreign market 
and at times for the purchase of other goods wanted for sale at home. 
The profit or loss was then divided in a particular proportion between 
the travelling merchant and the entrepreneur who had advanced the 
capital. For for this to take place it was necessary to value the goods in 
money; that is. to strike balances at the beginning and the conclusion 
of the venture. The "capital" of the commemia or the societas mtIfis was 
simply this money valuation, which served only the purpose of settling 
accounts between the parties and no other. 

What do we mean by the term "capital market"? We mean that 
certain "goods," including in particular money, are in demand in order 

, to be used as capital goods, and that there exist profit-making enter· 
prises, especially certain types of "banks," which derive their profit from 
the business of providing these goods. In the case of sO<alled '10an capi. 
tal," which consists in handing over money against a promise to return 
the same amount at a later tiJ~le with or without the addition of interest, 
the term "capital" will be used only if lending is the object of a profit
making enterprise. Otherwise, the term "money loans" will be used. 
Everyday speech tends to talk about "capital" whenever "interest" is 
paid, because the latter is usually expressed as a percentage of the basic 
sum; only because of this calculatory function is the amoWlt of a loan or 
a deposit called a "capital." It is true, of course, that this was the origin 
of the tenn: capitale was the principal sum of :. loan; the ~ is said, 
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though it cannot be proved, to derive from the heads counted in a loan 
of cattle. But this is irrelevant. Even in very early times a loon of real 
goods was red:oned in money tenns, on which basic interest was then 
calculated, so that already here capital goods and capital accounting are 
typically related, ~ has been true in later times. In the. c se of an ordi· 
nary loan, which is made dmply as a phase in the administration of 
budgetary wealth and so far as it is employed for t~ needs of a 
budgetary unit, the term "loon capital" will not be used. lbe. same, of 
coutSe, applies to the recipient of the loan. 

The concept of an "enterprise" is in accord with the ordinary usage, 
except for the fact that the orientation to capital accounting, which is 
usually taken for granted, is made explicit. This is done in order to 
emphasize that not every case of search for profit as such constitutes an 
"enterprise," but only when it is capable of orientation to capital ac· 
counting. regardless of whether it is on a large or a small scale. At the 
same time it is indifferent whether this capital accounting is in fact 
rationally carried out according to rational principles. Similarly the terms 
"proSt" and "loss" will be used only as applying to enterprises oriented 
to capital accounting. The money earned without the use of capital by 
such persons as authors, physicians, lawyers, civil servants, professors, 
clerks, technicians, or workers. naturally is also "acquisition" (&weTb), 
but shall here not be called "proSt" Even everyday usage would not call 
it proSt. "Profitability" is a concept which is applicable to every dis
crete act which can be individually evaluated in tenns of business 
accounting technique with respect to proSt and loss, such as the employ
mentof a particular worker, the purchase of a new machine, the deter
mination of rest periods in the working day, etc. 

It is not expedient in de6ning the concept of interest on capital to 
start with contracted interest returns on any type of loan. J.f somebody 
helps out a peasant by giving him seed and demands an inccement on 

·its return, or if the same is done in the case of money loaned to a house
hold to be retumed with interest, we would hardly want to call this a 
"capitalistic" process. It is possible, where action is rational, for the 
lender to secure an additional amount because his creditor is in a posi
tion to expect benc-.£its from tl~ use of the loan greater than the amount 
of the interest he pays; when, that is, the situation is seen in terms of 
what it would be if he had to do without the loan. Similarly, the lender, 
being aware of the situation, is in a position to exploit it, in that for him 
the marginal utility of his present control CNeI the goods he lends is 
exceeded by the marginal utility at the relevant future rime of the 
repayment with the addition of the interest. These are ($SeDtially cate
gories of the administration of budgetary units and their wealth, not of 
capital accounting. Even a penon who secures an emetgency loan £.ot 
his urgent personal needs hom a ·'Shylock" is not for purpasts of the 
present discussion said to be paying ~ 00 capital. nor does the 
lender receive wch interest. It is rather a case ci return for the loan. 
The penon who makes a business of lending charges himself interest on 
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his business capital if heacts rationally, and must consider that he has suf
fered a "loss" if the returns from loans do not cover this rate of profita
bility. This interest we will consider "interest on capltal"; the fonner is 
simply "interest." Thus for the present terminological fUrposes, interest 
on capital is always that which is calculated on capita, not that which 
is a payment for capital. It is always oriented. to money valuations, and 
thus to the sociological fact that disposal over profit-making means, 
whether through the market or not, is in private hands; that is, appro
priated. Without this, ttpital accounting, and thus calculation of interest, 
would be unthinkable. 

In a rational proftt-making enterprise, t~ interest, which is charged 
on the books to a capital sum, is the minimum of profitability. It is in 
tenns of whether or not this minimum is reached that a judpertt of 
the advisability of this partiodar mode of use of capital goods IS arrived 
at Advisability in this context is naturally conceived from the point of 
view of proStability. The rate far this minimum profitability is, it is well 
known, only approximately that which it is possible to obtain by giving 
credit on the capital market at the time. But nevertheless, the existence 
cl the capital market is the I'e8$()n why calculations are made on this 
basis, just as the existence ci market exchange is the basis for making 
-entries against the diffetmt accounts. It is one of the fundamental phe
nOlnma cl a capitalistic ecanomy that entrepreneuts are pmnmently 
willing to pay interest for loan capital. This phenomenon can only be 
explained by understanding bow it is that the average entrepreneur may 
hope in the long run to earn a profit, or that entrepreneurs on the 
average in fact do earn it, over and above what they have to pay 3S 

interest on Joan capitil---that is, under what conditions it is, on the 
average. rational to exchange 100 at the present against 100 plws X in 
the future. 

Economic theory approaches this problem in terms of the relative 
marginal utilities of goods under present and under future control So 
far, so good. But the sociologist would then like to know in what human 
octio1J.s this su~ relation is reflected in such a manner that the 
actors can take the consequences of this differential valuation [of pres
ent and future goodsl in the farm of an "interest rate," as a cIiterion 
far their own operations. For it is by no means obvious that this should 
happen at all times and places.. It does indeed happen, as we know, in 
pr06t-making econ~ units. But here the primary cause is the eco
nomic power distribution CM«htlage) between proSt-making enter
prises and budgetary unitS (h9Useholds), both those consuming the 
goods offered and those ~g certain means of production (mainly 
~bor). Pro6t-making en~ will be founded and operated continu
ously (capitalistically) onlj if it is aped.ecLtEat the minimum rate cl 
interest on capital can be earned. &onomic theory-which could. how
ever, also be developed alQllg -n::ry di9'erent lines-mi2ht then very well 
lay that this exploitatiQll ci the power distriburion'twhich icse1f is a 
consequence of the in5titutioo c:l private property in gOOlh and the 
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means of production) pennits it only to this particular class of economic 
actoxs to conduct their operations in accordance with the "interest" cri
terion. 

2. The administration of budgetary "wealth" and profit-making en
terprises may be outwardly so similar as to appear identicaL They are in 
fact in the analysis only distinguishable in terms of the difference jn 
m&mingful orientation of the corresponding economic activities. In the 
one case, it is oriented to maintaining and improving profitability and 
the market position of the enterprise; in the other, to the security and 
increase of wealth and income. It is, however, by no means necessary 
that this fundamental orientation should always, in a concrete case, be 
tumed exclusively in one direction or the other; sometimes, indeed, this is 
impossible. In cases where the private wealth of an entrepreneur is identi
cal with this business control over the means of tnoduction of his finn 
and his private income is identical with the profft of the business, the 
two things seem to go entirely hand in hand. But all manner of personal 
considerations may in such a case cause the entrepreneur to enter upon 
business policies which, in tenns of the rationality of the conduct of 
enterprise, are itrationa1. Yet very generally private wealth and control 
of the business are not identical. Furthennore, such factors as personal 
indebtedness of the proprietor, his personaJ demand for a higher present 
income, division·of an inheritance, and the like, often exert what is, in 
tepns of business considerations, a highly irrational inAuence on the 
business. Such sftuations often lead to measures intended to eliminate 
these inBuences altogether, as in the incorporation of family businesses. 

The tendency to separate the sphere of private affairs from the busi
ness is thus not fortuitous. It is a consequence of tJie fact that, from the 
point of view of business interest, the interest in maintaining the private 
wealth of the owner is often irrationaL as is his interest in income 
receipts at any given time from the point of view of the profitability of 
the enterprise. Considerations relevant to the profitability of a. business 
are also not identical with those governing the private interests of per
sons who are related to it as workers or as consumers. (:Qnverse!y, the 
interests growing out of the private fortunes and income of persons or 
organizations having powers of control over an enterprise do not neces
sarily lie in the same direction as the long-run considerations of ontimiz
ing its profitability and its market power position. This is de6nitelY, 
even especially, also true when a profit-making enterprise is controlled 
by a producers' cooperative association. The objective interests of 
rational management of a business enterprise and the personal interest 
of the individuals who control it are by no means identical and are 
oftt.-n opposed. TillS fact implies the separation as a matter of principle 
of the budgetary unit and the enteJprise, ~ where both, with resp~ct 
to powers Of control 2nd the objects controlled, are identicaL 

The sharp distinction !>etv.·een the budgetary unit and the prollt
making entp-rprise should alS<..") be dearly brought our in the terminology. 
The purchase of securities on the part of a private investor who wishes 
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to conSume the proceeds is not a "capital.investment," hut a "wealth
investment." A money loan made by a private individual for obtaining 
the interest is, when regarded from the standpoint of the lender, en
tirely different from one made by a bank to the same borrower. On' the 
other hand, a loan made to a conSumer and one to an entrepreneur for 
business purposes are quite different from the point of view of the bor
rower. The banki$ inv~sting capital and the entrepreneur is borrowing 
capita!; but in the iirst case, it may be for the borrower a matter simply 
of 'harrowing fo' pmpthCS of budgetalY management; in the second it 
may be, for tb: knder, a case of investment of private wf'alth. This &s
tinction betwc("IJ p.iv,ltc w.ealth ;md capital, between the budgetary unit 
and the profit·makmg erit~rprise, is of faI-reaching importance. In par
ticular, without it it is Impossible to tlndcr~tand the economic develop
ment of the <:lnc:ient,\'Mld and the limitatirms on the development of the 
capitalism of thoS(~ times. (The well-known articles of Rodbertus are, in 
spite of their errors and incompleteness, still important in this context, 
but should be supplemented by the excellent discussion of Karl 
Bucher.)18 

3. By no means all profit-making enterprises with capital accounting 
; are dou bly oriented to the market in that they hott. ~)Urchase means of 

production on the market and sell their product '.Jr" Lrullservices there. 
Tax farming and all sons of financial operations'ltave been carried on' 
with capital accounting, but without selling any products, The very 
important consequences of this will be discussed later. It is a case of 
capitalistic profit-making which is not oriented tot he market. 

4· For reasons of-convenience, acquisitive activity (Erwerbstiitigkeit) 
and profit-making enterprise CErwerbbetrieb) have been distinguished. 
Anyone is engaged in ac~uisitive activity so far as he seeks, among other 
things, in given ways to ac~uire goods· -m(m~y or others-which he 
does not yet possess. This includes the civil servant and the worker, no 
less than the entrepreneur. 'But the term "profit·making enterprise" will 
be confined to those types of acquisitive activity which are continually 
oriented to market advantages, using goods as means to secure profit, 
either (a) through the production and sale of goods in demand, or (b) 
through the offer of services in demand in exchange for money, be it 
through free exchange or through the exploitation of appropriated ad
vantages, as has been pOinted out above under (3). The person who is 
a mere rentier or investor of private wealth is, in the present terminol
ogy, not engaged in profit.making, no matter how rationally he adminis
ters his resources. 

5. It goes without saying that in terms of economic theoIY the direc
tion in which goods can be profitably produced by profit-making enter
prises is detennined: by the marginal utilities for the last consumers in 
conjunction with the latter's incomes. But from a wcwwgical point of 
view it should not be forgotten that, to a large extent, in a capitalistic 
economy (a) new wants are created and others allowed to disappear and 
(b) ca pitalistic enterprises, through their aggressive advertising poliCies, 
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exercise an important influence on the demand functions of consumers. 
Indeed, these are essential traits of a capitalistic economy. It is tlue that 
this applies primarily to wan~ which are not of the highest degree of 
necessity, but even ~ of food. provision and housing are importantly 
detennmed by the producers in a capitalistic economy. 

12. Calculations in Kind 

Calculations in kind can occur in the most varid fom]. \Ve speak of 
a j4money economy," meaning an economy where the use of money is 
typical and where action is typically oriented to malk-et cituations in 
terms of money prices. The ternl j4natural economy" (NamralwirtschIJft,), 
on the other hand, means an economy where money is not used. The 
different economic systems kno'rm to history can be classified according 
to the degree to which they appl'oximate the One or the other. 

The concept "narural economy" is not, however. very definite, since 
it can cover systems with widely varying structures. It may mean (a) an 
economy where no exchange at all takes place Or (b) one where exchange 
is only by barter, and thus money is not used as a medium of exchange. 
The first type may be an individual economic unit organiud on a com
pletely communistic basis, or with some determinate distribution of 
rights of participation. In both cases, there would be a complete lack of 
autonomy or autocephaly of the. component parts. This may be called a 
'4closed household economy." Or, se.:ondly, it may be a combination of 
otherwise autonomous and autocephalous individual units, all of which, 
however, are obligated to make contributions in kind to a central or
ganization which exists for the exercise of authority or as a communal 
institution. This is an Ifeconomy based on paymeJ)t~ in kind" (oikos 
economy, Uliturgically" organized political group). In both cases, so far 
3S the pure type is conformed to, there is only calculation in kind. 

In the second case, type (b), where exchange is !rwoh .. ed, there may 
be natural economies where exchange is only by barter without either 
the use of money or calculation in money tenns. Or there may be econ
omies where there is exchange in kind, but where calculation is oc
casionally or even typically carried out in money terms. This was typical 
of the Orient in ancient times and has been common everywhere. 

For the purposes of analysing calculation in kind, it is only the cases 
of type (a) which are of interest, where the unit is either completely 
self-sufficient, or the liturgies- are produced. in rationally organized per
manent units, s4ch as would be inevitable in attempting to employ 
modem technology in a compJetply "socialized" economy. 
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Calculation in Ki'nd is in its essence oriented to consumption, the 
satisfaction of wants. It is, of course, quite possible to have something 
analogous to profit-maKing on this basis. This may occur (a) in that, 
without resort to exchange, available material means of production and 
labor are systematically applied to the production and transportation of 
g s on the basis of calculati(lns, according to which the state of want 
satisfaction thus attained is compared with the state which would exist 
without these measures or if the resources were used in another way, and 
thus a judgment as to the most advantageous procedure is arrived at Or 
(b) in a berter econumy, g s may be disposed of and acquired by ex
change, 'perhaps in systematically repeated barters, though strictly with-

, out th~ u::;e of money. Such action would be systematically oriented to' 

securing a supply of g s which, as compared' with the state which 
would exist without these measures, is judged to establish a more ade
quate provision for the needs of the unit. It is, in such cases, only when 
quautities of goods which are qualitatively similar are compared that it 
it; possible to use numerical terms unambiguously and without a wholly 
subjective valuation. It is possible, of course, to set up a system of in
kind wages consisting of typical bundles of consumer goods. CKonsum
Deputate), such as were the in-kind salaries and benefices particularly 
of the ancient Orien;; (where they even became objects of exchange 
transactions, similar to our government bonds). In the case of certain 
very homogenous commodities, such as the grain of the Nile valley, a 
system of storage and .trade purely in terms of paper claims to certain 
quantities of the commodity was of course technically just as possible 
as it is with silver bars under the conditions of bancocurrcncies.'9 What 
is more important, it is in that case also possible to express the technical 
effici"!ncy of a prot.:ess of production in numerical terms and thereby 
compare it with other types of technical processes. This may be done, if 
the final product is the same, by comparing the relative requirements of 

. different processe~ in both the quantity and the type of means of produc
tion Or, where the means of production are the same, the different 
produ~ts which result from different production processes may be com
pared. It is often. though by no means always. possible in this way to 
secure numerical comparisons for the purposes of important, though sec
torally restricted, problems. But the more difficult problems of calcula-

_ tion begin when it becomes a question of comparing different kinds of 
means of production, their different possible modes of use, and quali
tatively different final p~ucts. 

Every capitalistic enterprise is, to be sure, continually concerned with 
calculations ill Kind. For instance, given a certain type of loom and a 
certain quality of yam, it is a question of ascertaining, given certain 
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other relevant data such as the efficietjcy of machines, the humidity of 
the air, the rate of consumption of coal, lubricating oil, etc., what will be 
the product per hour per worker and thus the amount of the' product 
which is attributable to .any individual worker for each unit of time. For 
industries with typical waste products or by-products, this can be de
termined without any use of money accounting and is in fact so de
termined. Similarly, under given conditions, it is possible to work out, in 
technical terms without the use of money, the normally expected annual 
ccnsumption of raw materials by the enterprise'according to its technical 
production capacity, the depreciation period for buildings and machine:y, 
the typical loss by spoiling or other forms of waste. But (he comparison . 
of different kinds of processes of production, with the use of different 
kinds of raw materials and different ways of treating them, is carried out 
today by making a calculation of comparative profitability in terms of 
money costs. For accounting in kind, on the other hand, there are 
formidable problems involved here which are incapable of objective solu
tion. Though it does not at first sight seem to be necessary, a modem 
enterprise tends to employ money terms in its capital calculations even 
where such difficulties do not arise. But this is not entirely fortuitous, In 
the case of depreciation write-offs, for example, money accounting is used 
because this is the method of assuring the conditions of future produc
tivity of the business which combines the greatest degree of certainty 
with the greatest Bexibility in relation to changing circumstances; with 
any storing of real stocks of materials or any other mode of provision in 

-kind such flexibility would be irrationally and severely impeded. It is 
difficult to see, without money accounting, how "reserves" could be built 
up without being specified in detail. Further, an enterprise is 'always 
faced with the question as to whether any of its parts is op"..rating ir
rationaJly: that is, unprofitably, and if so, why. It is a question of de
termining which COl"lpOnents of its real physical expenditures (that is, of 
the "costs" in terms of capital accounting) could be saved and, above 
all. could more rationally be used elsewhere. This can be determined 
with relative ease in an ex-post calculation of the relation between 
accounting "costs" and "receipts" in money terms, the former including 
in particular the interest charge allocated to that account. But it is ex
ceedingly difficult to do this entirely in terms of an in-kind calculation, 
and indeed it can be accomplished at all only in very simple cases. This, 
one may believe, is not a matter of circumstances which could be over
come by technical improvements in the methods of calculation, but of 
fundamental limitations, which make really exact accounting in terms 
of t:alculations in kind impossible in principle. 

It is true this might be disputed, though naturally not with arguments 
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drawn from the Taylor system and from the possibility of achieving im
provements in efficiency by employing a system of bonus points without 
the use of money. The essential question is that of how it is possible to 
discover at what point in the urganization it would be profitable to em
ploy such. measures because there existed at that point certain elements 
of irrationality_ It is in finding out these points that accounting in kind 
encounters difficulties which an ex·post calculation in money terms does 
not have to contend with. The fundamental limitations of accc;.lnting in 
kind as the basis of calculation in enterprises--d a type which would 
include the heterocephalous and heteronomous units of production in a 
planned economy-are to be found in the problem of imputation, which 
in such a system cannot take the simple form of an ex-post calculation of 
profit or loss 011 the books, but rather that very controversial form which 
it has in the theory of marginal utility. In order to make possible a ra
tional utilization of the means of production, a system of in-kind account
ing would have to determine "value"-indicators of some kind for the 
individual capital goods which could take over the role of the "prices" 

, used in book valuation in modern business accounting. But it is not at all 
clear hoy.' s~ch indicators coufd be established and, in particular, verified; 
whether, for instance, they should vary from one production unit to the 
next (on the basis of economic location), or whether they should be 
unifonn for the entire economy, on the basis of "social utility," that is, of 
(present and future) consumption requirements? • 

Nothing is gained by assuming that, if only the problem of a non
monetary economy were seriously enough attacked, a suitable accounting 
method would be discovered or invented. The problem is fundamental 
to any kind of complete socialization. We cannot speak of a rational 
"planned economy" so long as in this decisive respect we have no instm
mentforelaboratinga rational"plan." 

The difficulties of accounting in kind become tnore marked when the 
question is considered of whether, from the point of view of efficiently 
satisfying the lNants of a given group of persons, it is rational to locate a 
certain enterprise with a given productive function at one or an altern~
tive site. The same difficulties arise if we want to determine whether a 
given economic unit, from the point of view .of the most rational use of 
the labor and raw materials available to it, would do better to obtain cer
tainproducts by exchange with other units or by producing them itself. 
It is true tha t the criteria for the location of industries consist of "natural:' 
considerations and its simplest data are capable of formulation in non
monetary terms. (On this' pOint, see Alfred Weber in the Grundriss der 
SozialoJwnomik, Part IV [English ed.: The Theory of Location, trsI. 
C. J. Friedrich, Chicago 1929]). Nevertheless, the concrete determina-
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Oon of whether, according to the relevant circumstances of its particular 
location, a production unit with a given set of output possibilities or one 
with a different set would be rational, is in terms of calculation in kind 
::apable of solution only in terms of very crude estimates, apart from the 
rew cases where the solution is given by sOllie natural peculiarity, such 
as a unique source of a raw material. But in spite of the numerous' un
knowns which may be present, the problem in money terms is always 
:apable of a determinate solution in principle. . 

Finally, there is the independent problem of the comparative im
?ortance of the satisfaction of different wants, provision for which is, 
mder the given conditions, equally feasible. In the last analysis, this 
?roblem is, in at least some of its implications, involved in every par
dcular case oCthe calculations of a productive unit. Under conditions of 
:noney accounting, it has a dl!c!sive influence on profitability and thereby 
In the direction of production of profit-making enter:p~-!ses. But where 
:alculation is only in kind, it is in principle soluble only in one of two 
ways: by adherence to tradition or by an arbitary dictatorial regulation 
which, on whatever basis, lays down the pattern of consumption and 
~nforces obedience. Even when tha t is resorted to, it still remains a fact 
:hat the problem of imputation of the part contributed to the total ~utput 
)f an economic unit by the different factors of production and by dif
:erent executive decisions is not capable of the kind of solution which is 
It present attained by calculations of profitability in terms of m0nl!Y. It 
s precisely the process of provision for mass demand by mass production 
.0 typical of the pres~nt day which would encounter the greatest dlffi
:ulties. 

l. The problems of accounting in kind have bl:en raised in a par· 
ticularly penetrating form by Dr. Otto Neurath in his numerous works20 

apropos of the tendencies to "socialization" in re(;cnt years. The problem 
is a central one in any discussion of complete socializadon; that is, that 
which would lead to the disappearance of effective prices. It may, how
ever, be explicitly noted ~hat the fact that it is incapable of rational solu
tion serves only to point out some of the "costs," including ecoi'.omic 
ones, which would have to be incurred for the sake.of enacting this type 
of socialism; however, this does not touch the question of the justifica
tion of such a program, so far as it doe$ not rest on technical considera
tions. but, like most such movement$, on ethical postulates or other forms 
of absolute value. A "refutation" of these is beyond the scope of any 
science. From a purely technical point of view, however, the pO$sibility 
must be considered that the maintenance of a ccrtain density of pupu
lation within a given area may be possible only on the hasis of accurate 
calculation. Insofar as this is tIlle, a limit to thl! possible degree of !.(T 

cialization would be set by the neces.o;ity of m~intaining a system of 
effective prices. That cannot, however, be consid~red here. It m .. y be 
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noted, though, that the distinction between "socialism" and "social re
fonn," if there is any such, should be made in these terms. 

:1. It is naturally entirely' correct that mere money accounts, whether 
they refer to single enterprises, to any number of them, or to all enter
prises---indeed, even the most complete statistical information about the 
movement of goods in money terms--tell us nothing whatever about the 
nature of the real provision of a given group with what it needs; 
namely, re.al articles of consumption. Furthermore, the much discussed 
estimates of "national wealth" in money terms are only to be taken serio 
ously so far as they selVe fiscal en'~s; that is, as they determine taxable 
wealth. ThK stricture does not 2?ply, of course, in any similar degree 
to inClJme statistics in money terms, provided the prices of gocxis in 
money are known. But even then there is no possibility of checking real 
welfare in terms of substantive rationality. It is further true, as has been 
convindngly shnwn for the case of extensive fanning in the Roman 
Cllttlpagnn by Sismondi and Sombart,21 that satisfactory pr06tability, 
which in the campagna existed for all participants, in numerous cases 
has nothing to do with an optimum use of the available producti~,c re 

,sources for the provision of consumers' goods for a given population. 
The mode of appropriation, especially that of land (this much must be 
conceded to Franz Oppenheimer);2 leads to a system of claims to rent 
and earnings of various kinds which may well obstruct permanently the 
derelopment of a technical optimum in the exploitation of productive 
resources, This is, however, very far from being a peculiarity of cap ita 1-
istir ~·COnomies. In particular, the much·discussed limitation of produc. 
tion in the interest of pro6tability was very highly developed in the 
economy of the Middle Ages, and the modem labor movement is ac· 
qlliring a position of power which may lead to similar consequences. But 
then' is no doubt that this phenomenon exists in the modem capitalistic 
economy. 

The existence of statistics (or estimates) of money Bows has not, as 
some writers have tended to give the impression, hindered the develop
ment of statistics of physical quantities, This 10, true, however much fault 
we may 6nd with the available statistics when measured by ideal stand· 
ard~. Probably more than nine-tenths of economic statistics are not in 
terms of money, but of physica; quantities. 

The work of a wholt" generatIon of economists has been concentrated 
almost entirely on a critique of the orientation of economic action to 
prcfitabiHty with respect to its effects on the provision of the population 
with real goods. All the work of the so<:alled "socialists of the lectern" 
CKathedersozialisten) was, in the last analysis, quite consciously con
cemed with this. The'y have, however, employed as a standard of judg· 
ment a mode of social reform oriented to sOcial welfare, implying (in 
contr3st to a moneyless economy) the continued existence of effective 
prices, rather than fun socialization, as the only solution possible either 
at the present or at any time in an economy at the stage of mass produC'
tion. It is, of course, quite po&sible to consider this merely a half· 
measure, but it is not in itself a nonsensical attitude. It is true that the 
problems of a non-monetary economy, and esped31ly of the possibility 
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of rational action in teans of calculations in kind, have not received 
much attention. Indeed most of the attention they have received has 
been historical and not concerned with present problems. But the World 
War, Iikt! every war in history, has brought these problems emphati

'cally to the fore in thf' form of the problems of war economy and the 
post-war adjustment. It is, indeed, one of the mrrlts of Otto Neurath 
to have produced an analysis of just these problems, which, however 
much it is open to criticism both in principle and in detail, was one of 
the first and was very penetrating. That "the profession" has taken little 
notice of his work is not surprising because until now he has given us 
only stimulating suggestions, which are, however, so very broad that it 
is djfficult to use them as a basis of intensive analysis. The problem only 
begins at the point where his public pronouncements up to date have 
left off. 

3- I t is only with the greatest caution that the results and methods of 
war economy can be used as a basis for criticizing the substantive ration
ality of forms of economic organization. In wartime the ""hole economy 
is oriented to w hat is in principle a single dear goal, and the authorities 
are in a position to make use of powers which would generally not be 
tolerated in peace except in cases where the subjects are "slaves" of an 
authoritarian state. Furthermore, it is an econo~y with an inherent atti
r.Jde of "going for broke": the overwhelming urgency of the immediate 
end overshadows almost all concern for the post-war economy. Only on 
the engineering level does preciseness of calculations exist, but economic 
constraints on the consumption, especially of labor and of all matcri31s 
not directly threatened with exhaustion, are only of the roughest nature. 
Hence calculation has predominantly, though not exclusively, a techni
cal character. So far as it has a genuinely economic character-that is, so 
far as it takes account of alternative ends and not only of means for a given 
end-it is restricted to what is, from the standpoint of careful monetary 
calculation, a relatively primitive level of calculation on the marginal 
utility principle. In type this belongs to the class of budgetary calculations, 
and it is not meant to guarantee long-run rationality for the chosen alloca
tion of labor and the means of production. Hence, however illuminating 
the experience of war-time and post·war adjustments is for the analysis of 
the possible range of variation of economic fonns, it is unwise to draw con
clusions from the type of in-kind accounting associated with it for its suit
ability in a peacetime economy with its long-run concerns. 

It may be freely conceded; (I) That it is necessarj also in money 
accounting to make arbitrary assumptions in connection with means of 
production which have no market price. This is particularly common in 
the case of agricultural accounting; (2) that to a less extent something 
similar is true of the allocation of overhead costs among the different 
branches of a complicated enterprise: (3) that the formation of cartel 
agreements, no matter how rational their basis in relation .to the market 
situ~tion may be, immediately diminishes the stimulus to accurate cal
culation on the basis of capital accounting, because calculation declines 
in the absence of an enforced objective need for it. If calculation were 
in kind, however, the situation described under (I) would be unT ve:sa1; 
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any type of accurate allocation of overhead costs, which. however 
roughry, is now somehow achieved in money tenus, would become im
possible; and, finally, every stimulus to exact calculation would be elimi
nated and would have to be created anew by artificial means, the effec
tiveness ci which would be questionable. 

It has been suggested that the huge cleric:al staff of the private sector 
of the economy, which is actually to a large extent concerned with cal
culations, should be turned into a universal Statistical Office which 
would have the function of replacing the monetary business accounting 
of the present system with a statistical accounting in kind. This idea not 
only fails to take account of the fundamentally diHerent motives under
lying "statisticslJand "business lKcounting," it also bils to distinguish 
their fundamentally different functions. They difier just like the bureau
crat differs from the entrepreneur. 

4. Both calculation in kind and in money are rational techniques. 
They do not, however, by any means exhaust the totality of economic 
action. There also exist types of action which, though actually oriented 
to economic considerations, do not know calculation. Economic action 
may be traditionally oriented or may be affectually determined. In its 
more primitive aspects, the search for food on the part of human beings 

, is closely related to that of animals, dominated as the latter is by jn. 

stinct Economically oriented action dominated by a religious faith, by 
war-like passjons, or by attitudes of personal loyalty and similar modes 
of orientation, is likely to have a very low level of rational calculation, 
even though the motives are fully self-conscious. Haggling is excluded 
'between brothers," whether they be brothers in kinship, in a guild, or 
in a religious group. It is not usual to be calculating within a family, a 
group of comrades, or Of disciples. At most, in cases-of necessity, a rough 
sort of rationing is resorted to, which is a very modest beginning of cal
culation. In Part Two, ch. IV, the process by which calculation gradually 
penetrates into the earlier form of family communism will be taken u} 
Everywhere it has been money which was the propagator of cakulation. 
This explains the fact that calculation in kind has remained on an even _ 
lower technical level than the actual nature o fits problems might have 
necessitated; hence in this respect Otto Neurath appears to be right. 

During the printing of this work an essay by Ludwig von Mises 
dealing with these problems came out.. See his "Die Wirtschaftsrech
nung' im ~ialistischen O!meinwesen," Archw fUr SoziallVissetuchafc, 
voL 47 C 192.0)." 

13. Substantive Conditions of Formal Rationality in a ,. 
Money Economy 

It is t us clear that the formal rationality of money calculation is 
dependent on certain quite specific substantive conditions. Those which 
are of a particular sociological importance for present putpOSCS are the 
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following: CI) Market stIuggle of economic units which are at least rela
tively autonomous. Money prices are the product of conflicts of interest 
and of ce,mpromises; they thus result from power constellations. Money 
is not a mere "voucher for unspecified utilities," which could be altered 
at will without any fundamental effect on the character of the price sys
tem as a struggle of man against man. "Money" is, rather, primarily a 
weapon in this struggle, and prices are expressions of the stIUggle; they 
are instruments o~calculation only as estimated quantifications of relative 
chances in this snuggle of interests. (2) Money accounting attains the 
highest level of rationality, as an instrument of calculatvry orientation of 
economic action, when it is applied in the form of capital accounting., 
The substantive precondition here is a thorough market freedom, that is, 
the absence of monopolies, both of the imposed and economically irra
tional and of the voluntary and economically rational (i.e., market
oriented) vaIieties. The competitive struggle for custome!s, which is 
associated with this state, gives rise to a great volume of expenditures, 
especially with regard to the organization of sales and advertising, which 
in the absence of competition-in a planned economy or under complete 
monopolization-would not have to be incurred Strict capital account
ing is further ~ssociated with the social phenomena of "shop discipline" 
and appropriation of the means of production, and that means: with the 
existence of a "system of domination" (Herrsclulftsverhiiltniss). (3) It is 
not "demand" (wants) as such, but "effective demand" for utiliti.es which, 
in a substantive respect, regulates the production of goods by profit
making enterprises through the intermediary of capital accounting. 
What is to be produced is thus determined, given the distribution df 
wealth, by the structure of marginal utilities in the income group which 
has both the inclination and the resources to purchase a given utility. 
In combination with the complete indifference of even the formally 
most perfect rationality of capital accounting towards all substantive 
postulates, an indifference which is absolute if the market is perfectly 
free, the above statement permits us to see the ultimate limitation, in
herent in its very structure, of the rationality of monetary economic 
calculation. It is, after all, of a purely fonnal character. Formal and 
substantive rationality, no matter by what standard the latter is measured, 
are always in principle separate things, no matter that in many (and 
under certain very artificial assumptions even in all) cases they may 
coincide empirically. For the formal rationality of money accounting does 
not reveal anything about the actual distribution of goods. This must 
always be considered separately. Yet, if the standard used is that of the 
provision of a certain minimum of subsistence for the maximum size of 
population, the experience of the last few decades would seem to show 
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that formal and substantive rationality coincide to a relatively high 
degree. The reasons lie in the nature of the incentives which are set into 
motion by the type of economically oriented social action which alone is 
adequate to money calculations. But it nevertheless holds true under all 
circumstances that formal rationality itself does not tell us anything about 
real want satisfaction unless it is combined with an analysis of the dis
tribution of income. H 

J 4. Market Economies and Planned Economies 

Want satisfaction will be said to take place through a "market econ
omy" so far as it results from action oriented to advantages in exchange 
on the basis of self-interest and where co·operation takes place only 
through the exchange process. It results, on the other hand, from a 
"planned economy" so far as economic action is oriented systematically 
'to an established substantive order, whether agreed or imposed, which is 
valid within an organization. 

Want satisfaction through a market economy normally, and in propor
tion to the degree of rationality, presupposes money calculation. Where 
capital accounting is used it presupposes the economic separation of the 
budgetary unit (household) and the enterprise. Want satisfa ction by 
means of a planned economy is dependent, in ways which vary in kind 
and degree according to its extensiveness, on calculation in kind as the 
ultimate basis of the substantive orientation of economic action. For
mally, however, the action of the producing individual 'is oriented to the 
instructions of an administrative staff. the existence of which is in
diSpensable_ In a market economy the individual units are autocephalous 
and their action is autonomously oriented. In the administration of 
budgetary units (households), the basis of orientation is the marginal 
utility of money holdings and of anticipated money income; in the case 
or intermittent entrepreneurship (Gelegenheitserwerben), the p.robabili-

, ties of market gain. and in the case of profit-making enterprises, capital 
accounting are the basis of orientation. In a planned economy, all eco
nomic action, 'so far as "pIannlng~' is really carried through, lS oriented 
heteronomously and in a strictly "budgetary" manner, to ri.ues which 
enjoin certain modes of action and forbid others, and which establish a 
system of rewards and punishments. When, in a planned economy, 
the prospect of additional individual income is used as a means of stimu
lating self-interest, the type and direction of the action thus rewarded is 
substantively heteronomously determined. It is possible for the same 
thing to be true of a market economy, though in a formally voluntary 
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way. l'his is true wherever the unequal distribution of wealth, and 
particularly of capital goods, forces the non·owning group to comp1y 
with the authority of others in order to obtain any return at a11 for the 
utilities they can ofter on the market-either with the authority of a 
wea1thy householder, or with the decisions, orienfed to capita1 accounting, 
of the owners of capital or of their agents. In a purely capitalistic organiza
tion of production, this is the fate of the entire working class . 

. : l'he following. are decisive as elements of the motivation of economic 
aCtivity under the conditions of a market economy: (I) For those without 
substantia1 property: (a) tbe fact that they run the risk of going entirely, 
without provisions, both for themselves and for those pel'sona1 depend
ents, such as chi1dren, wives, sometimes parents, whom the individua1 
typica11y maintains on his own account; (b) that, in varying degrees sub
jectively they value eCO,Jlomical1y productive work as a mode of 1ife. 
(2) For those who enjoy a privileged position by virtue of wealth or the 
education which is usua11y in tum dependent on wealth: (a) opportuni
ties for 1arge income from profitab1e undertakings; (b) ambition; (c) the 
va1uation as a "ca11ing" of types of work enjoying high prestige, such as 
intel1ectua1 work, artistic performance, and work inv01ving high tech
nica1 competence. (3) For those sharing in the fortunes cJ proSt-making 
enterprises: (a) the risk to the individual's own .capita1, and his own op
portunities for profit, combined with (b) the valuation of rationa1 acquisi
tive activity as a "cal1ing." lbe 1atter may be significant as a proof of the 
individual's own achievement or as a symbol and a means of autonomous 
control over the individua1s subject to his authority, or of contr01 ovei'
economic advantages which are culturally or material1y important to an 
indefinite p1ura1ity of persons-in a word, power. 

A planned economy oriented to want satisfaction must, in_proportion 
as it is radica11y carried through, weaken the incentive to 1abor so far as 
the risk of 1ack of support is inv01ved. For it wouJd, at 1east so far as there 
is a rational system of provision for wants, be impossib1e to allow a 
worker's dependents to suffer the full consequences of his 1ack of effie
ettcy in production. Furthermore, autonomy in the direction of organized 
p(Qductive units wou1d have to be greatly reduced or, in the extreme 
case, elimina.ted. Hence it would be impossib1e to retain capital risk and 
proof of merit by a formally autonomous achievement. lbe same wou1d 
be true of autonomous power over other individuals and important fea
tures of their economic situation. A10ng with opportunities for specia1 
material rewards, a p1anned economy may have command ~ver certain 
ideal motives of what is in the broadest sense an altruistic type, which 
can be used to stimu1ate a 1evel of achievement in economic production 
comparab1e to that which autonomous orientation to opportunities for 
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profit, by producing for the satisfaction of effective demand, has em
pirically been able to achieve in a market economy. Where a planned 
economy is radically cauied out, it must further accept the inevitable 
reduction in formal calculatory rationality which would result from the 
elimination of money and capital accounting. Substantive and formal (in 
the sense of exact calculation) rationality are, it should be stated again, 
after all largely di~tinct problems. This fundamental and, in the last 
analysis, unavoidable element of irrationality in economic systems is one 
of the important sources of all "social" problems, and above all, of the 
problems of socialism. 

The following remarks apply to both sees. 13 and 14. 
I. The above exposition obviously formulates only things which are 

generally known, in a somewhat more precise form. The market econ
omy is by far the moSt important case of typical widespread social action 
predominantly oriented to nself-interest." The process by which this type 
of action results in the satisfaction ofwants is the subject matter of eco' 
nomic theory, knowledge of which in general terms is here presupposed. 
The use of the term "planned economy" CPlanwiTtsc1Ulfr-) naturally does 
not imply acceptance of the well-known proposals of the fOlmer German 
Minister of Economic Affairs.'lli The term has been chosen because, 
while it does not do violence to general usage, it has, since it was used 
officially, been widely accepted. This fact makes it preferable to the tenn 
used' by Otto Neurath, "administered economy" (VeTwaltungswirt
schaft), which would otherwise be suitable 

2. So far as it is oriented to profit.making, the economic activity of 
organizations, or that regulated by organizations, is not included in the 
concept of "planned economy:' whether the organization be a guild, a 
carte~ or a trust. "Planned economy" includes the economic activity of or· 
ganizations only so far as it is oriented to the provision for needs. Any 
system of economic a~tivity oriented to profit-making, no matter how 
strictly it is regulated or how stringently controlled by an administrative 
staff, presupposes effective prices, and thus capital accounting as a basis 
of action; this includes the limitin$ case of total cartelli~ation, in which 
prices would be detennined by negotiation between the cartel groups 
and by negotiated wage agreements with labor organi ations, In spite of 
the identity of their objectives, complete sociali ation in the sense of a 
planned economy administered purely as a budgetary unit and partial 
sociali ation of various branches of production with the retention of cap
ital accounting are technically examples of quite different types, A pre
liminary step in the direction of the budgetary planned economy is to be 
found wherever consumption is rationed or wherever measures are t-3ken 
to effect the direct "in-kind" distribution of goods. A planned direction 
of production, whether it is undettaken by voluntary or authoritatively 
imposed cartels, or by agencies of the govern men t, is primarily con
cerned with a rational organization of the use of means of production 
and iabor resources and cannot, CD its own terms, do without price.s----
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or at least, not yet. It is thus by no means fortuitous that the "rationing
type" of socialism gets along quite well with the "works councils" (Be
trieJ,srate) type of socialism which, against the will of its leading person
alities (who are in favor of a rationalistic solution), must pursue the 
income interests of the workers-

3. It will not be possible to enter at this point into a detailed discus
sion of the formation of such economic organizations as cartels, corpora
tions or gUilds. Their general tendency is orientation'to the regulation or 
monopolistic exploitation of opportunities for profit. They may arise by 
voluntary agreement, but are more generally imposed even where for
rnally voluntary. Compare in the most general tenns, chap. L sec. 10, 

and also the discussion of the appropriatiol" of economic advantages, sec. 
19ff. of the present chapter. 

The conflict between two rival forms of soci .. lism has not died down 
since the-publication of Marx's Misere de ~ Philosophie. On the one 
hand, there is the type, which includes especially the Marxists, which 
is evolutionary and oriented to the problem of production; on the other, 
the type which takes the problem of distribution as its starting pcint and 
advocates a rational planned economy. The latter is again today coming 
to be cailed "communism." The conflict within the Rmian socialist 
movement, especially as exemplified in the passionate dispute5 betweell 
Plekhanov and Lenin, was, after all, also concerned with this issv .... 
While the internal divisions of present day socialism are very largely 
concerned with competition for leadership and for "benefices." along with 
these issues g~ the same set of problems. In particular, the economic , 
experience of the War has given impetus to the idea of a planned econ
omy, but at the same time to the development of interests in appropria
tion. 

The question of whether a planned economy, in whatever meaning 
or extent, should be intTodu.:ed, is naturally not in this fonn a scientific 
prcblem.. On scientific grounds it is possible only to inquire, what would 
be the probable results of any given specific proposal, and thus what 
consequences would have to be accepted if the attempt were made. Hon· 
esty requires that all parties should admit that, while some of the factors 
are known, many of those which would be important are only very par
tially understood. In the present discussion, it is not possible to enter 
into the details of the problem in such a way as to arrive at concretely 
co~dusive results. The points which will be taken up can be dealt with 
onl~ in a fragmentary way i:l connection with fonns of organizations, 
pa~tiC'ularly the state. It was possible above only to introduce an un
avoidably brief discussion of the most elementary aspects of the techni
cal problem.. The phenomenon of a regwated market economy has, for 
~e reasons noted above, not yet been taken up . 

. 4. The organization of economic activity on the basis of a market 
economy presupposes the appropriation of the material sources of utili
ties on the one hand, and market freedom on the other. The effective
ness of market freedom increases with the degree to which these soutteS 
of utility, paIticularly the means of transport and production, are ap-
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propriated For, the higher the degree of marketability, the JUOre will 
economic action be oriented to market situations. But the effectiveness 
of market freedom also increases with the degree to which appropriation 
is limited to ma~l sources of utility. Every case of the appropriation 
of human beings through slavery or serfdom,-or of economic advantages 
through market monopolies, restricts the range of human action which 
can be market·oriented Fichte, in his Der geschIossene Haruhlsmuze 
CTiibingen, 1800), was right in treating this limitation of the concept 
of "property" to material goods, along with the increasai autonomy of 
control Over the objects which do fall under this concept, as characteris
tic of the mooem mar ket·oriented system. All parties to market relation$ 
have had an interest in this expansion c.i property rights because it in
creased the area within which they could orient their action to the 0p
portunities of profit offered by the market situation. The development 
of this type of property is hence attributable to their inBuence. 

5. For reasons of accuracy of expression, we have avoided the term 
"communal economy" (Cemeinwirtsciu4t), which others have frequently 
used (in the German discussions of 1918-1920J, because it pretends the 
existence of a "common interest" or of a "feeling of community" (Ce
meinschaftsgefuhl) as the normal thing. which conceptually is not re
Guired: the economk organization of a feudal lord exacting corvee labor 
or that of rulers like the Pharaohs of the New Kingdom belongs to the 
same' category as a family household Both are equally to be distin· 
guished from a market economy. 

6. For the pU1poses of the definition of a "market economy," it is in
different whether or to what extent economic action is "capitalistic," that 
is, is oriented to capital accounting. This applies also to the nonnal case 
of a market economy, that in which the satisfaction of wants is effected 
in a monetary e~onomy. It would be a mistake to assume that the devel
opment of capitalistic enterprises must occur proportionally to the 
growth of want satisfaction in the monetary economy, and an even larger 
mistake to believe that this development must take the form it has as
sumed in the Western world In fact, the contrary is tJue. The extenSion 
of money economy might well go hand in hand with the increasing 
monopolization of the larger sources of profit by the oilws economy of a 
p1:ince. Ptolemaic Egypt is an outstanding example. According to the 
evidence of the accounts which have survived, it was a highly developed 
money economy, but its accounting remained budgetary accounting and" 
did not develop into capital accounting. It is also possible that with the 
extension of a money, economy could go a process of "feudalization" 
eVerpfr"undung) of fi~ca 1 advantages resulting in a traditionalistic stabi· 
lization of the economic system. This happened in China, as will have 
to be shown elsewhere. Finally, the capitalistic utilization of money 
resources could take place through investment in sources of potential 
profit which were not oriented to opportunities of exchange in a free 
commooity market and thus not to toe proouction of goOOs. For reasons 
which will be discussed below. this has been almost universally true out
side the area of the mooem Western economic order. 
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15. Types of Economic [)jvision of LahoT 

Every type of social action in a group which is oriented to economic 
- considerations and every associative relat~onship of economic significance 

involves to some degree a particular mode of division and organization of 
human services in the interest of production. A mere glance at the facts 
of economic action reveals that different persons perfonn different types 
of work and that these are combined in the service of CClmmon ends, 
with each other and with the non-human means of production, in the 
most varied ways. The complexity of these phenomena is extreme, but 
yet it is possible to distinguish a few types. 

Human services for economic purposes may be distinguished as (a) 
"managerial," or (b) oriented to the instIUctions of a managerial agency. 
The latter type will be called "labor" for purposes of the following dis
cussion. 

It goes without saying that managerial activity constitutes "labor" in 
the most definite sense if labor is taken to mean the expenditure of time 
and effort as such. The use of the term "labor" in the sense defined 
above, as something distinct from managerial activity, has, however, 
come to be generally accepted for social reasons, and this usage will be 
followed in the present discussion. For more general purposes. the terms 
"services" or "work" (L.eistungen) will he used. 

Within a social group the ways in which labor or other work may be 
carried On :nay be classified in the following way: (1) techniC!Zlly. ac
cording to the way in which the services of a plurality of cO<lperating 
individuals are divided up and combined, with each other and with the 
non-human means of production, to carry out the technlcal procedures' 
of production; (.2.) socially. In the first place, classification may be accord
ing to whether particular services do or do not fall within the jurisdiction 
of autocephalous and autonomous economic units, and according to the 

. economic charader of these units. Closely connected with this is classi
fication according to the modes and extent to which the various services, 
the material means of production, and the opportunities for economic 
profit used as sources of profit or as means of acquisition, are or are not 
appropriated. These factors determine the mode of occupational differen-,. 
tiation, a social phenomenon, and the organization of the market, an 
economic phenomenon; (3) finally, an economic criterion: for every 
case of combination of services with each other and with material means 
of production, of division among different types of economic units, and 
of mode of appropriation, one must ask separately whether they are used 
in a context of budgetary administration or of profit-making enterprise. 

For this and the following section, compare the authoritative discus· 
sion by Karl Bucher in his article "Cewerbe" in the Hanaworkrbuch 
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der StaAtwisunscha/ten and in his book, Die Entsteh"ng der Valkswirt· 
schaft.u These are fundamentally impax:b.?t works. Both the terminol
ogy and the classification here pr~ have depart2d hom Bikher's 
only where it ~ed necasary lor reasons of convenience. There is 
little reason to cite other references, for the following exposition does not 
pretend to achieve new results, bur only to provide a scheme of analysis 
useful for the purpoc;es of this work. 

I. It should be emphatically stated that the present diJcussion is 
concerned only with a brief summary of the sociological aspects of these 
phenomena, so far as they are relevant to its context. The economic 
aspect is included only insofar as it is ~ in what are fonnall y 
sociological categories. The presentation would be economic in the ssW
stantive sense only if the price and market conditions, which so far have 
been dealt with only on the theoretical level, were brought in. But these 
substantive aspects of the general problem could he worked into such a 
summary introduction only in the form of terse theses, which would 
involve some very dubious distortions. The explanatory methods of pure 
economics are as tempting as they are misleading. To take an example: 

\ It might he ar~ed that for the development of medieval, co!porately 
regu13ted, h!.1t 'free" labor the decisive period should be seen in the 
"dark" ages from the tenth to the twelfth century, and in particular in 
the situation during that period of the skilled (peasant, mining, and 
artisan) labor force whose production activity was oriented to the reve
nue chances of the feudal lords with rights over the land, the persons, 
and the courts-powers which were fighting for their separate interests 
and competing for these revenue sources. The decisive period for the 
development of capitalism could be" claimed to be the great chronic price 
revo~ution of the sixteenth century. The argument would be that this 
It·d both to an absolure and a relative increase in the prices of almost all 
products of lhe soil in the West, and hence--on the hasis ofwell·known 
principles of- agricultural economics-provided both incentives and pos' 
sibiJi~ies for m~rket production and thus for rroduction on a large scale; 
in part, as In England, this took the fonn 0 capitalistic enterprise, and 
in part, as in the lands betl.'!eert the Elbe river and Russia, that of 
cOrl,ee-labor estates. For non-agricultural products, this in8ation signified 
in most cases a rise in absolute vrices, but, it would be argued, rarely 
one in relative prices; typically, relative prices for industrial goods would 
fall, thus stimulating, so far as the necessary organizational and other 
external and subjective preconditions were given, attempts; to create 
market enteJprises able to stand up under competitive conditions. The " 
claim that these preconditions were not given in Cennany would be 
adduced to account for the economic decline which staIted there about 
that time. The later consequence of all this, the argument would run, 
was the development of capitalist industrial entrepreneurship. A neces
sary prerequisite for this would be the development of mass markets. An 
indication that this was actually happening could be seen in certain 
changes of English commercial policy, to say nothing of other phenom-
ena. 

In order to verify theoretical reasoning about the substantiw eco-
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nomic conditions of the development of economic structme, theses such 
as these and similar ones would have to be utilized. But this is simply 
not admissible. These and numerous other equally controversial theories, 
even so far as they could be proved not to be wholly erroneous, cannot 
be incoIporated into the present scheme which is intentionally limited to 
sociolO2ical roncepts. In renouncing any attempt of this sort, however, 
the following exposition in this chapter explicitly repudiates any claim 
to concrete "explanation" and restricts itself to working out a sociological 
typology. The same is tIl<e of the previous discussion in that it con· 
sciously omitted to develop a theory of money and price detennination. 
This must be strongly emphasized. For only the facts of the economic 
situation provide the Sesh and blood for a genuine explanation of also 
that process of development relevant for sociological theory. What can 
be done here is only to supply a scaffolding adequate. to provide the 
analysis with relatively unambiguous and definite concepts. 

It is obvious not only that no attempt is made here to do justice to 
the historical aspect of economic development, hut also that the typol
ogy of the genetic seguence of possible forms is neglected. The present 
aim is only to develop a schematic system of classification. 

2. A common and justified objet::tion to the usual terminology of eco· 
nomics is that it frequently fails to make a distinction between the 
business "establishment" CBjiitrijiib) and the "firm" (Untetnjii'nmulg).!1 In 
the area of economically oriented action, "establishment" is a technical 
category which designates the continuity of the combination of certain 
types of seIvices with each other and with material means of production. 
The antithesis of this category is either intermittent action, or action 
which is constitutionally discontinuous (such as is found in every house
hold). By contrast, the antithesis to "fum," which is a category of jiiC07IDttlic 
orientation (to profit), 15 the "budgetary l<nit" CHaush41t), which is ec~ 
nomicallv oriented to provision for needs. But the classification in terms 
of "firm" and "budget31j' unit" is not exhaustive, for there exist actions 
oriented to acquisition which cannot be subsumed under the category 
"firm." All activity in which earnings are due pmely to "work," such as 
the activity of the wIiter, the artist., the civil-servant, is neither the one nor 
the other. TI1C drawing and consumption of rents and annuities, however, 
obviously belong into the C!ltegolY of "budgetary administration." 

In spite of this distinction [between the "establishment" and the 
"firm"], we have in the earlier discussion used the term "profit-making 
establishment" (E1WjiiTbsbjiitrjjiib) wherever continuously coordinated, un· 
interrupted entrepreneurial activity was meant;~8 such activity is in fact 
unthinkable without the constitution of an "establishment," if only one 
consisting of nothing but the entrepreneur's own activity without the aid 
of a staff. Our concem so far was mainly to stress the separation of the 
household (budgetary unit) and the continuously organized business 
establishment It should now be noted that use of the term "profit-making 
establishment" as a substitute for "continuously organized business fiIm" 
is fitting and unambiguous only in the simplest case where the technical 
unit, the "establishment," coincides with the economic unit, the "fiIm." 
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In the market economy this need not be the case, for several technically 
separate "establishments" can be combined into a single "6rm." The latter 
is not, of course, constituted through the mere relationship of the various 
technical units to the same entrepreneur, but through the fact that in their 
exploitation for pront these units are oriented to a coordinated r,lan; hence 
transitional forms are possible. When the term "establishment' or "enter
prise" (B.etrieb) is used by itself, it will always refer to such technical 
units consisting of buildings, equipment, labor, and a technictll manage
ment, the latter possibly heterocephalous and heteronomous--units such 
as exist even in the communist economy (as the terminology presently in 
use also recognizes). The term "profit-making establishment or enterprise" 
will henceforth be used only in cases where the technical and the eco
nomic unit (the "firm") are identical. 

The relation between "establishment" and "Srm" raises particularly 
difficult telminological 'luestions in' the analysis of such categories as 
"factory" and "putting-out enterprise." The latter is quite dearly a type of 
"firm." In terms of "establishments," it consists of two types of units: a 
commercial establishment, and establishments which are component part. .. 
a. the workers' h6useholds (in the absence of larger worhhops such as 

• might be organi~d by master craftsmen as intermediaries under a "hiring
boss" system); the household establishments perform certain specified 
functions for the commercial establishment, and vice versa. Viewed only 
from the point of view of "establishments," the proc$ as a whole cannot 
beundeJstood at all; for this it is necessary to employ additional categories, 
such as: market, firm, household Cof the individual workers), commercial 
exploitation of purohased services. 

The concept of "factory" could, as has been proposed, be defined in 
entirely non-economic telm5 as a mode of technical organization, leav-

. ing aside consideration of the status of the workers, whether free or un
free, the mode of d:vision of labor, involving the extent of internal 
technical specialization, and the type of means of production, whether 
machines or tools. That is, it would be defined simply as an organized 
workshop. However, it would seem necessary in addition to include in 
the de6nition the mode of appropriation of premises and means of pro· 
duction-namely: to one owner-, for otherwise the concept would 
become as vague as that of the ergasterion.n But once this is done, it 
would as a matter of principle seem more expedient to claSSify "factory" 
and "putting-out enterprise" as two strictly eronomic categories of the 
"film" conducted on the basis of capital accounting. In a fully socialist 
order the ca~ I'factory" could then occur as little as that of "putting
out enterprise," but only such categories as: wOrkshops, buildings, tools, 
s op labor services andd~ labor services of all kinds. 

3, The question of stages of economic development will be consid
ered only insofar as it is absolutely n~ry. and then only inci
dentally. The follOWing points will suffice for the present. 

It has fortunately ~ more common lately to distinguish types 
of ecOJ1OOlic system &om types of economic policy,sO The stages which 
SchOnberg Srst suggested and which, in a somewhat altered form, have 
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become identified with Schmoller's name, "domestic economy," "village 
,economy," with the further stages of "seigneurial and princely patri
monial household economy," "town economy," "territorial economy," 
and "national economy,"U were in his tenninology defined by the type 
of organization regulating economic activity. But it is not claimed that 
even the types of regulation, to which economic activity has been sub
jected by the different organizations thus classified in terms of the extent 
of their jurisdiction, were at all different Thus the so-called territorial 
economic policies in Gennany consisted to a large extent simply of an 
adoption of the measures developed in the town economy. Furthenn'ore. 
such innovations as did occur were not greatly different from the 
"mercantilist" policies of those of the patrimonial states which had al
ready achieved a reJative)y high Jevel of rationality; they were thus to 
that extent "natIonal economic policies," to use the common tenn, 
which, however, is not very appropriate. This classification, further, 
cI<!arly does not claim that the inner structure of the economic system, 
the modes in which work roles were assigned, differentiated, and com
bined, the ways in which these different functions were divided be
tween independent economic units, and the modes of' appropriation of 
control over labor, means of production, and opportunities for pront, in 
any way were correlated with the dimensions of the organizations which 
were (potential) agents of an economic policy; above all this classifica
tion dot's not claim that they always changed in the same direction with 
changes in these dimensions. A comparison of the Western World with 
Asia, and of the modem West with that of Antiquity, would show the 
untenahility of such an assumption. At the same time, in considering 
economic structure, it is by no means legitimate to ignore the existence 
or absence of organizations with substantive powers of regulation of 
economic activity, nClI to ignore essential purposes of their regulation. 
The modes of profit-making activity are strongly inRuenced by such 
~gulation, b1't it is by no means only political organizations which are 
important in this respect 

4. In this connection, as well as others, the purpose of the discus
sion has been to determine the optimum conditions for the formal 
rationality of economic ~Ktivity and its relation to the various types of 
substantive demands which Iclay be made on the economic system. 

16 . Types of the Technical Divis ion 0 f Labor 

From a technical point of view the division of labor may he classified 
as follows: (I) In the first place. it may vary according to modes of 
differentiation and combination of work services as such: (a) They may 
vary according to the'type of functions (Leistungen) undertaken by the 
same person. He may combine managerial functions with those of carry
ing out' specifications; or his work may be specialized in terms otone or 
the other. 

.\ 
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The distinction is natUTally TeJative. It is common fOT an individual 
who nonnaUy supervises to take a hand in the wOTk from time to time, 
as in the case of the peasants with laTgeT holdings. The type cases of 
combination of the two functions aTe: The small peasant, the independ
ent artisan, OT the small boatman. 

Further, a given individual may (b") perform functions which are 
technicaUy different and contribute to different results, or he may per
form only technically specialized functions. In the first case, the lack of 
~lization may be due to the technical level of work which does not 
permit further dividing up, to seasonal varjation, or to the exploitation of 
labor services as a side line at times when they are not taken up by their 
primary occupation, In the second case, the function may be specialized 
in tenns of the PJ(:xiuct in such a way that the same worker carries out 
all the processes necessary for this product. though they differ technically 
from each other. In a sense, this involves a combination of different 
functions and will be called the "specification of function." On the other 
hand, the functions may be differentiated according to the type of work, 
so tha t the product is brought to completion only by combining, simul
taneously OT successively, the work of a number of persons. This is the 
"specialization of function." The distinction is to a large extent Telative, 
but it exists in principle and is historically important. 

The case wheTe theTe is little division of IabOT because of the low 
technical level is typical of pTimitive household economies. TheJe, with 
the exception of the differentiation of sex TOles (of which mOTe in PaTt 
Two, ch. III) every individual peTfonns eveTY function as the occasion 
aTises. Seasonal variation has been common in the alternation of agTi
cultural work in the summeT with the cnfts in the winteT. An example 
of side lines is the tendency fOT UTban wOTkeTs to take up agricultUTal 
wOTk at certain times, such as the harvest, and also the vaTious cases of 
secondaTY functions undeTtaken in otherwite free time, which is com
mon even in modem offices. 

The case of specification of function is typical of the occupational 
structUTe ci the Middle Ages: a large numbeT of crafts, each of which 
specialized in the production of a single article, completely unpertuTbed by 
the technical heteTOgeneity of the functions involved. There was thus a 
combination of functions. The specialization of functions, on the other 
hand, is cTUdal to the modem development of the OTganization of labOT. 
TheTe are, however, important physiological and psychological reasons 
w}1Y it has virtually neveT been pushed to the absolute extTeme of isola
tion, even on the highest levels of specialization. TheTe is almost always 
an element of speci£ication of function involved. It is not, howeveT, as in 
the Middle Ages. OTiented to the final product 

(2) The differentiation and combination of different furrtions may 
furtheT vary according to the modes in which the services of a plurality 
of persons are combined to achieve a co-ordinated result There are two 
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main possibilities: (a) the "accumulation" of functions; that is the em
ployment of a number of persons all perfonning the same function to 
achieve a result This may take the form either of identical, but tech
nically independent efforts C<rOrdinated in paranel, or of identical efforts 
organized technically into a single collective effort. 

Examples of the first case are the functions perfonned by mowers or 
road pavers, several of whom work in parallel. The second type was ex
emplified on a grand scale in ancient Egypt in such cases as the transporta
tion of huge stones by thousands of workers, large numbers of them 
perfonning the same acts, such as pulling on ropes, on the same object 

The second type, (b) is the "combination" of functions-that is, of 
efforts which are qualitatively different, and thus specialized-in order to 
achieve a result. These efforts may be technically independent and either 
simultaneous or successive; or they may involve technically organized 
co-operation in the simultaneous performance of technically comple. 
mentaryefforts. 

1. A particularly simple example of simultaneous, technically inde
pendent functions is furnished by the parallel spinning of the warp and 
the woof for a given cloth. In the same class are to be placed a very 
large number of processes which are, from a technical point of view, 
undertaken independently, but are all designed as part of the produc
tion of the same Sual product 

2. &I example of the successive type of technically independent 
processes is furnished by the relation of spinning, weaving, fulling, 
dyeing, and iinishing. Similar examples are to be found in every in- , 
dustry. 

3- The combination of specialized functions is found all the way 
from the case of an assistant holding a piece of iron while a blacksmith 
forges it, a Case which is repeated in every modem foundry, to the com
plicated situations, which, though not specinc to modem factories, are 
an important characteristic of them. One of the most highly developed 
types outside the factory is the organization ci a symphony orchestra or 
of the cast of a theatrical production. 

'7 . Types 0 f the Technical Division of Lahor
e Continued) 

The division of labor efforts varies also, from a technical point of 
view, in terms of the extent and nature of combinations with comple
mentary material means of production. 

I. Fanns may vary according to whether they consist purely in per
sonal services, as in the case of wash·women, barbers, the perfonnance of 
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actors, or whether they produce or transform goods by "working up" or 
transporting raw materials. The latter. may consist in construction work, 
as that of plasterers, decorators, and stucco workers, in producti9Il of 
commodities and in transport of commodities. There are many transi~ 
tional forms between them. 

2.. They may be further distinguished according to the stage at 
which they stand in the progression from original raw material to con
sumption: thus, from the original products of agriculture and mining to 
goods which are not only teady to be consumed, but available at the 
desired place for consumption. 

3. The forms may further vary according to the ways in which they 
use: (a) Fixed plant and facilities (Anlagen). These may consist in 
sources of power; that is, means of harnessing energy, either that of 
natural forces, such as the power of wat~r, wind, or heat from fire, or 
that which is produced mechanically, especially steam and electrical 
power, or in special premises for work, or they may use (b) implements 
of .work (Arbeitsmiffel), which include tools, apparatus, and machines. 
In some cases only one or another of these means of production may be 
used, or none. "Tools" are those aids to labor, the design of which is 
adapted to the physiological and psychological conditions of manual 
labor. "App'aratus" is something which is "tended" by the worker. 
"Machines" are mechanized apparatus. These rather vague distinctions 
have a certain significance '"for characterizing epochs in the development 
of industrial technology. 

The use of mechanized sources of power and of machinery, char
acteristic of modem industry, is from a technical point of view due to 
their specific productivity and the resulting saving of human labor, and 
also to the uniformity and calculability of performance, both in quality 
and quantity. It is thus rational only where there exists a sufficiently 
wide demand for the particular types of products. In the case of a market 
~nomy, this ... ~ns adequate purchasing power for the relevant goods; 
and thii in tum depends on a certain type. of income distribution. 

It is quite out of the question here to undertake to d~lop even the 
most modest outline of a theory of the evolution of the technology and 
economics of tools and machinery. The concept of "appatatus" refers to 
such things as the type of 10Clln which was operated by a foot-pedal and 
to numerous othet similat devices. These already involve a certain rela
tive independence on the part of the mechanical process, as distin
guished (rom the functioning of the human or, in some cases, the ani
mal organism. Without such apparatus--which included in particular 
various devices for moving materials in mines--machines, with their 
impoltance in modem technology, would never have come into exist
ence. Leonardo's famous inventions were types of apparatus. 
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18. Social Aspects of the Division 0 f Labor 

From the social point of view. types of the division of kbor may be 
classified in the following.way: In the first place, according to the ways 
in which qualitatively different. especially complementary functions, are 
distributed among more or less autocephalous and autonomous economic 
units, which may further be distinguished economically according to 
whether these are budgetary units or profit-making enterprises. There 
are two polar possibilities; 

(I) A "unitary" economy (Einheitswirtschaft) where the specializa~ 
tion (or specification) of functions is wholly internal, completely hetero" 
cephalous and heteronomous and determined on a purely technical basis. 
The same would be true of the co·ordination of functions. A unitary 
economy may, from an economic point of view, be either a budgetary 
unit or a profit-making enterprise . 

. On the largest possible scale, a communiSt national economy would 
be a unitalY budgetary economy; on the smallest scale it was the primi
tive family unit, which included all or the great majority of production 
functions in a "closed household economy." The type case of a "unitary" 
pro£it-malcing enterprise with purely internal specialization and co· 
ordination Of functions is naturally the great vertical combination!2 
which treats with outsiders only as an integrated unit. The$e two dis
tinctions will suffice for the moment as a treatment of the development 
of autonomous unitary economy. 

Cl.) The distribution of functions may, on the other hand, take pla<;e 
between autocephalous economic units. (a) It may consist in the spe
ci;uization or specification of functions between heteronomous, but auto
cephalous units which are oriented to an order established by agreement 
or imposed. The order. in tum, may be substantively oriented in a variety 
of ways. Its main concern may be to provide for the needs of a superior 
economic unit, which may be the budgetary unit (household) of a lord. 
an oiMS, or it may be oriented to profit-making for an economic unit 
controlled by a political body or lord. The order may. on the other hand, 
be concerned with providing for the needs of the members of some 
closed group (genossenschafd1cher Verband). From an economic point 
of view, this may be accomplished. either in the "budgetary" (household) 
or in the "profit-making" mode. The organization in all these cases may 
either be confined to the mere regulation of economic activity or it may. 
at the same time, be engaged in economic <lction on its own account. 
(b) The other main type is the specialization of autocephalous and 
autonomous units in a market economy, which are oriented on the one 
hand substantively only to their own self-interest. formally only to the 

 



Social Aspects of the Division of Labor I :2. 3 

brder of' an organization such as the laissez-faile state, which enforces 
only formal, (ather than substantive rules (See above, chap. II, sec. 5:d). 

r. A typical example of the organization which, limiting its function_ 
to the regulation of economic activitl' takes the form of a budgetary 
unit administered by an association 0 the members under case 2(a), is 
the organization of village handicrafts in India ("establishment"). An 
OIganization with autocephalous but heteronomous units' oriented in 
their economic activity to the household of a lord, as under ~Ca), may 
be illusuated by structUIes which provide for the household wants of 
princes or landlords (in the case of princes, also for the political wants) 
by means of contributions from the individual holdings of subjects, de
pendents, serfs, slaves, cottars, or sometimes "demiurgic" (see below) 
village artisans, such are found everywhere in the world. The exactions 
of services or products for a landlord or a town corporation should usu
ally be classified as "mere regulation of economic ~ctivity,'; insofar as 
they usually served only fiscal, not substantive ends. A case of market 
order with units oriented to profit-making for the lord exists where 
putting·out type production tasks contracted for are reallocated to the 
individual households. 

The types where there is specialization and specification of function 
between heteronomous units under the aegis of a co·operative organiza· 
tion can be illustrated by the specialization common in many very old 
small-scale industries. The Solingen metal trades were originally organ
ized in tenns of a vohmtary association determining the division of labor 
by agreement It was only h'.ter that they became organized in terms of 
domination, namely as a "putting-out industry." The type where the 
autocephalous economic units are subject only to regulation by an 
organization is illustrated by innumerable cases of the rules established 
by village communities and town cotporations for the regulation of trade, 
so far at least as these have a substantive inAuence on the processes of 
production. 

The case of specialization as between autonomous and autocephalous 
units in a market economy is best illustrated by the modem econ9mic 

_ order. 
2. A few further details may be added. The order of the organiza

tions which attempt to provide for the wants of their members on a 
, budgetary basis is "budgetary" in a particular way-that is, it is oriented 

to the prospective needs of the individual members, not of the organized 
group. such as a \rillage itself. Specified senrice obligations of this kind 
will be called "demiurgic liturgies,"ss and this type of provision for 
n~ds, correspondingly, "demiUIgic provision." It always is a question of 
corporate regulation governing the division of labor and, in some cases, 
the mode of combination of labor services. 

This term will not, on the other hand, be applied to an organization, 
whether it is based on domination or on voluntary co-operation, if it 
cauies on economic activity on its own account, contributions to which 
are sub·allocated on a s~cialized basis. The type cases of this cat:egoty 
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are the specialized and specified contributions in kind of corvee estates 
(Fronhiife), seigneUIial estates, and other types of large household units. 
But sub·allocated obligations are also common in various types of organi
zations which are not primarily oriented to economic ends, such as the 
households of princes, political groups and the budgetary administration 
of local communities. These contributions are generally for the benefit 
of the budgetaIY needs of the governing authority or for cocporate pur
poses. These in-kind obligations of services and products imposed on 
peasants, artisans, and tradesmen will be called "oikos liturgies in kind" 
when they are owed to the household establishment of an individual, 
and "corporate liturgies in kind" when they are payable to the budgetary 
unit of an organization as such_ The principle governing this mode of 
provision for the budgetary needs of an organization engaged in eco· 
nomic action, is called ''liturgical provision." This mode of organizai'i'on 
has played an exceedingly important historical role and will have to be 
discussed frequently. In political organizations, it held the place of 
modem "public finances," and in economic groups it made possible a 
decentralization of the main household by providing for its needs 
through actors who were no longer maintained and utilized in it. Each 
sub-unit managed its own affairs, but assumed the obligation to fulfill 
certain functions for the central unit and to. that .extent was dependent 
on it. Examples are peasants and serfs subject to various kinds of labor 
services and payments in kind; craftsmen attached to an estate; and a 
large number of other type. Rodbertus34 was lhe fim to apply the 
term "oikos" to the large-scale household economies of flntiguity. He 
accepted as the principal criterion die essential autarky of want satisfac
tion through utilization of the services of household members or of de
pendent labor, material means of production being made available on 
a non·exchange basis. It is a fact that the landed estates, and still more 
the royal households, of Antiquity, especially of the New Kingdom in' 
Egypt, were cases where the greater part of the needs of the unit were 
provided by services and payments in kind, which were obligations of 
dependent household units, although the degree of approach to the pure 
type varies widely. The same phenomena are to be found at times in 
Chin" and India, and to a less extent in our own Middle Ages, be
ginning with the capitulaTe de villis.3~ It is true that exchange with the 
outside was generally not entirely Jacking, but it tended to have the 
char-acter of budgetary exchange. Obligations to money payment have 
also not been uncommon, but have generally played a subsidiary part in 
the main provision for needs and have tended to be traditionally fixed. 
For the economic units subject to liturgical obligations it also has not 
been uncommon to be involved in exchange relations. But the decisive 
point is that the bulk of the subsistence of these units was covered by 
the in-kind benefits---either in the form of celtain quotas of products, or 
in that of the use of pieces of land-which they received in compensa
tion for the liturgical deliveries imposed on them There are, of course, 
many transitional fonns. But in each case there is some kind of regula-
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tion of functions by an organization which is concerned with the mode 
of division of labor and of its cO-<lrdi nation. 

3. The cases where an 'organization regulating ttonomic activity is 
oriented to c6nsiderations of economic profit are well illustrated by those 
economic regulations of the communes of medieval Europe, and by the 
guilds and castes of China and India, which restricted the number of 
master craftsmen and their functions and also the techni'lues of the 
crafts, that is, the way it· which labor was oriented in the handicrafts. 
They belonged to this tycoe so far as the rules were intended not pri
marily to ~UJe provision of the consumer with the products of the 
craftsmen, but,· as was often though not always the case, to secure the 
market po.,ition of the artisans by maintaining the quality of perfonn
ance and by dividing up the market. Like every other type of economic 
regulation, this type also involved limitations on market· freedom and 
hence on the fully autonomous busines~ orientation of the craftsmen. It 
was unquestionably intended to maintain the "livings" for the existing 
craft shops, and to that extent, in spite of its apparent "business" char
acter, it was more closely related to the budgetary mode of orientation. 

\ 4. The case of an organization itself engaged in economic activity 
with an orientation to proht-making can be illustrated, apart from the 
pure type of putting-out industry already discussed, by the agricultural 
es~tes of the German E.ast with a labor force holding small plots of 
estate land on a service tenure and entirely oriented to the order of the 
e~tate CInstleute), or by those of the German North-\\'est with similar 
types of tenant labor (Heuerlinge) who, however, hold their plots on a 
rental basis. The agricultural estates, just like the putting-out industries, 
are profit-making organizations of the landlord and the entrepreneur, 
respectively. The economic units of the tenants and home-industry 
workers are oriented, both in the imposed division of functions and in 
the mode of combining work efforts, as in the whole of their economic 
conduct, primarily to the obligations which the order of the estate or 
the putting-out relationship dictates to them. Apart from that, they are 
households. Their acquisitive efforts arc not autonomous, but heterono
mous efforts oriented to the enterprise of the landlord or the entrepre
,neur. Depending upon the degree to whit:h this orientation is substan
tively standardized, the division of functions may approach the purely 
technical type of division \>.(ithin one and the same entetprise which is 
typical of the factory. 

19. Social Aspects of the Division of Labore Continued) 

From a social point of view, the modes of the division of labor may .~ 
further classified according to the mode in which the economic <!-dvan
tages. which ale regarded as returns for the diffelent functions, are ap-
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propriated. Objects of appropriation may be: the opportunities of 
disposing of, and obtaining a return from, human labor services (Leis
tungsverwertungschancen); the material means of production;31 and the 
opportunities for profit from managerial functions.at (On the sociological 
concept of appropriation. see a bove, chap. I, sec. 10). 

\\'hen the utilization rights for labor services are appropriated, the 
services themselves may either, (I) go to an individ" ual recipient Ca lord) 
or to an organization, or (1.) they may I?e sold on the market In either 
case one of the following four, radically different, possjbilities may ap' 
ply:' , 

(a) Monopolistic appropriation of the opportunities for disposal of 
labor services by the individual worker himself: the ,case of "craft
organized free labor." The appropriated rights may either be hereditary 
and alienable, in which case type (I) above is illustrated by the Indian 
village artisan and type (2) by certain medieval non-personal craft 
rights; or they may be strictly personal and inalienable, as under type 
( 1) all "rights to an office"; or, finally, they may be hereditary, but 
inalienable. as under types (1) and (1.) certain medieval, hut above all 
Indian, craft'rights, and medieval j'offices" of the most diverse kind. In 
all these cases appropriation may be unconditional or subject to certain 
substantive conditions. 

Cb) 1he second possibility is that the right of utilization of labor 
services is appropriated to an "owner" of the worker: the case of j'unfree 
labor." The property rights in the worker may be both hereditary and 
alienable-the case of slavery proper. Or~ though it is hereditary, it may 
not be freely alienable, but, e.g., only together with the material means 

• of production, particularly the Jand. This includes serfdom and heredi
tary dependency. 

The appropriation of the use of laboI by a IOId may be limited by 
substantive conditions, as in serfdom. The wOIker cannot leave his status 
of his own ftee will, but neither can it arbitIarily be taken from him. 

The appropriated rights of disposal of labor services may be used by 
the owner for .purposes of budgetary administration, as a source of 
income in kind or in money, or as a source of labor services in his house
hold, as in the case of domestic slaves or serfs. Or it may be used as a 
meanS of profit. In that case the dependent may be obligated to deliver 
goods or to work on raw materials provided by the owner. The owner 
will then sell the product. This is unfree domestic industry. He may, 
finally, use his laborer in :m organized shop.---a slave or serf workshop. 

The person herein designated as the "owneI" may be involv~ in the 
work process himself in a managetial capacity or even in part as a work-
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er, but this need not be true. It may be that his position as owner, ipso 
fac;t(J, makes him the managing agent. But this is by no means neces
sary and is very generally not the case. 

The use of slaves and serfs. the latter including various types of 
dependents, as part of a p~ of budgetary administration and as 
source of rent revenue, but not as workers in a pro nt-making enterprise, 
was typical of Antiquity and of the early Middle Ages. There are, for 
instance, ~neifonn inscriptions which mention slaves of a Persian 
prince who were bound out as apprentices, possibly to be used .later for 
labor services in the household, but perhaps to be set to work in sub· 
stantive freedom for their own customers, making a regular payment to 
the owner (an early equivalent of the Greek G.1m4>cpi., the Russian 
ohrok, and the German Hals- or Ldbtins). Though by no means 
without exception, this tended to be the rule for Greek slaves; and in 
Rome this type of independent economic activity with a peculium or 
men: peculiaris an(J, naturally, payments to the owner, found reSection 
in various legal institutions. In the Middle Ages, body serfdom C~eib
herrscha(1) frequently involved merely a right to claim payments from 

\ otherwise almost'independent persons. This was usual in western and 
southbn Germany. In Russia, also, de facto limitation to the receipt of 
these payments (ohroJt) from an otherwise independent serf was, if not 
universal, at least very common, although the legal status of these per
sons remained precarious. • 

The use of . unfree labor for "business" purposes has taken the fonow
ing principal f"rms, particularly in the domestic industries on seigneur
i3J estates, including various royal estates, among them probably those of 
the Pharaohs: (1) Unfree obligation to payments in kind·-the delivety 
of goods in kind, the raw material for wEich was produced by the work
ers themselves as well as worked on by them Flax is an example; ( 2.) 
unfree domestic industry-work on material provided by the lord. The 
product could be sold at least in part for money by the lord. But in 
many cases, as in Antiquity, the tendency was to contine market sale to 
occasional instances. In early modem times, however, particularly in the 
German·Slavic border regions this was not the case; it was there, though 
not only there, that domestic industries developed on the estates of land
lords. The utilization in a continuous organization could take the form 
of unfree home·industry labor or of unfree workshop labor. Both forms 
are commoo. ne latter was one of the various forms of the ergasterion 
of Antiquity. It was found on the estates of the Pharaohs, in temple 
workshops. and according to the testimony of tomb frescoes, also on the 
estates of private owners or lords, in the Orient, in Greece (Demosthe
nes' shops in Athens), in the Roman estate workshops (see the descrip
tion by Gummerus), in the Carolingian genitium (that is, a gynaik
eion), and in more recent times for example in the Russian serf factories 
(see Tugan-Baranovskii's book on the RUssian factory).u 

(c) The third possibility is the absence of any sort of appropriation: 
formally "free" labor, in this sense that th.e services of labor are the sub-
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ject of a contractual relationship which is formally free on both sides. 
The contract may, however, be substantively regulated in valious ways 

, through a conventional or legal order governing the conditions of labor. 
Freely contracted labor may be used in various ways. In the first 

place, in a budgetary unit, as occasional labor (what Bucher calls 
Lohnwerk), either in the household of the employer (Star) or in that 
of the worker himself (Heimwerk in Bucher's terminology). Or it may 
be pennanent, again performed in the household of the employer, as in 
the case of domestic selvlce, or in that of the worker, as typical of the 
colonate. It may, on the other hand, be used for profit, again on an 
occasional or a permanent basis; and in both cases either in the worker's 
own home or on premises provided by the employer. The'latter is true of 
workers on an estate or in a workshop, but especially of the factory. 

Where the worker is employed in a budgetary unit, he is directly in 
the service of a consumer who supervises his labor. Otherwise, he is in 
the service of a pr06t-making entrepreneur. Though the form is often 
legally identical, economically the difference is fundamental. Coloni 
may be in either status; but it is more typica1 for them to be workers in 
an oikos. &. 

(d) The fourth possibility is that opportunities for disposal of labor 
services may be appropriated by an organization of workers, either with
out any appropliation by the individual worker or with imp<mant limita
tions on ~uch appropriation. This may involve absolute or rdative closure 
against outsiders and also prohibition of the dismissal of workers from 
employment by management without consent of the workers, or at least' 
some kind of limitations ~n power of dismissal. 

Examples of the type of appropriation involving closure of the group 
are castes of workers or the type of miners' association found in the Me
dieval mining industzy, the organized groups or retainers sometimes 
found at courts, or the "thresher tenure" (Dreschgiirtner) on landed 
estates in Germany. This type of appropriation is found throughout the 
social history of all parts of the world in an endless variety of forms. The 
second type involving limitations on powers of dismissal, which is also 
very widespread, plays an important part in the modem situation in the 
"closed shop" of trade unions and especially in the "works councils." 

Every fonn of appropriation of jobs in profit-making enterprises by 
workers, like the converse case of appropriation of the services of workers 
by owners, involves limitations on the free recruitment of the labor force. 
This means that workers cannot be selected solely on grounds of their 
technical efficiency, and to this extent there is a limitation on the formal 
rationaljzation of economic activity. Appropriation of jobs also imposes 
substantive limitations on technical Iationality, namely: (1) if. the ex-
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ploitation fer profit of the products of labor is appropriated by an owner, 
through the tendency to restrict the work effort, either by tradition, or 
by convention, or by contract; also through the reduction or complete 
disappearance (if the worker is fully owned, a slave) of the worker's 
own interest in optimal effort; C:l) if the exploitation for profit of the 
products is also appropriated by the workers, there may be a conflict of 
the worker's self·interest, which lies in the maintenance of his traditional 
mode of life, with the attempts of his employer to get him to produce 
at the optimum technical level or to' use other means of production in 
place of labor. For employers, there is always the possibility of transform
ing therr exploitation of labor into a mere source of income. Any ap' 
pIOpriation of the exploitation of products by the workers thus generally 
leads under otherwise favorable circumstances to a more or less complete 
expropriation of the owner from management. But it also regularly tends 
to place workers in a state of dependence on people with whom they 
deal who enjoy a more favorable market position These, such as putting
out entrepreneurs, th~~n tend to assume a ~nagerial position. 

\ 1. The vety oppf'Site forms of appropriation--that of jobs by work-
ers and that :r- workers by owners-nevertheless have 'in practice very 
similar results. This should not be surprising. In the rJst place, the two 
tendencies are very generally formally related. This is true when appro-
pliation of the workers by an owner coincides with appropriation of op
portunities for jobs by a d~ otganizauon of workers, as has happened 
in the manor associations. In sudl cases it is naturat that exploitation of 
labor selVices should, to a large extent, be stereotyped; hence, that work 
effort should be restricted and that the workers have little self-interest in 

'the output. The result is generally a successful resistance of workers 
against any sort of technical innovation. But even where this does not 
occur, the fact that workers are appropriated by an owner means in prac
tice that he is obliged to make use of this particular labor force. He is 
not in a position, like the modern factory manager, to select according 
to technical needs, but must utilize those he has without selection. This 
is particularly true of slave labor. Any attempt to exact perfonnance from 
appropriated workers beyond that which has become traditionally estab
lished encounters traditional obstacles. These could only be overcome by 
the most ruthless methods, which are not without their danger from the 
point of view of the owner's self·interest, since they might undennine 
the traditionalistic bases of his authority_ Hence almost universally the 
work effort of appropriated workers has shown a tendency to restriction. 
Even where, as was particularly true of eastern Europe at the beginning 
of the modem age, this was broken by the power of the lords, the devel
opment of higher technical levels of production was impeded by the ab
sence of the selective process and by the absence of any element of self· 
interest or own risktaking on the part of the appropriated workers. 
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When jobs have been formally a propriated by workers, the same result 
has come about even more rapidly. 

2. Appropriation by workers was typical for the development in the 
early Middle Ages (loth to 13th century). The Carolingian Beun4en3' 
and all other beginnings of large-scale agricultural enterprise declined 
and disappeared. The rents andifues . d to landlords and lords holding 
rights over persons became ster at a low level; and an increasing 
proportion of the products in kin , in agriculture and mining, and of 
the money proceeds from the handicrafts, went to the workers. In just 
this fonn this development was peculiar to the Western world. The 
principal circumstances which favored it were as follows: (a) The fact 
Ihat the propertied classes were heavily involved in political and military 
activity~ (b) the ah$ence of a suitable administrative staff. These two 
circumstances made it impossible for them to utilize these workers in any 
olher way than as a source of rent payments; (c) the fact tbat the free
dom of movement of workers belween the potential employers competing 
for their services could not easily be restricted; Cd) the numerous oppor
tunities of opening up new land, new mi~es, and new local markets; 
(e) the primilive level of the technical tradition. The more the appro
priation of profit opporlunities !ry the workers replaced the -appropriation 
of workers !ry owners, Ihe more the owners were dis~ of their 
rights of control and became mere recipients of rents and dues. Classical 
examples are the mining industry and the English guilds. Even at this 
early period the process tended to go further, to the point of redemption 
or repudialion of the obligation to make payments to a lord altogether, 
on the principle that "A townsman is a freeman." Almost immediately 
all Ihis Jed to a differentiation of the opportunities of making profit by 
market Iransactions, arising either from within the group of workers 
themselves or from without through the development of trade. 

20. Social Aspects of the Division of Labor: The Appro
priation of the Material Means of Production 

The material means of production may be appropriated by workers 
as individuals or as organizations, by owners, or by regulating groups 
consisting of third parties. 

When appropriated by workers, it may be by the individual worker 
who then becomes the "owner" of the material means of production; or 
the appropriation may he carried out by a completely or relatively closed 
group of wo~kers so that, though the individual worker is not the owner, 
the organization is. Such an organization may carry out its functions as a 
unitary economy on a "communist" basis, or with appropriation of shares 
(genossenschaftlich). In all these cases, appropIiation may be used for 
the pUlposes of budgetary administration or for profit making. 
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Appropriation of the means of production by individual workers may 
exist in a system of complete market freedom of the small peasants, arti
sans, boatmen, or carters, or under the aegis of a regulating group. 
Where it is not the individual but an organization which owns the means 
of production, there is a wide variety of possibilities, varying particularly 
with the extent to which the system is of a budgetary or a~06t
making character. The household economy, which is in ~c' e not 
n~rily by origin or in fact commtmistic (see Part Two, Ch. II ), may 
be oriented wholly to provision for its own needs. Or it may, perhaps 
only occasionally, dispose of surpluses of ccttain types of raw material 
accumulated by virtue of a favorable location, or of products derived 
from some particular technical skil~ as a means to better provision. This 
occasional sale may then develop into a regular system of profit-making 
exchange. In such cases it is common for "tribal" crafts to develop, with 
interethnic functional specialization and trade between the tribes, sinCe 
the chances of finding a market often depend on maintaining a monop' 
oly. which in tum is usually secured by inherited trade secrets. From 
this may develop ambuIatory crafts or p05Sibly pariah40 crafts or, where 
these groups are united in a political structure and where there are ritual 

\ barriers between the ethnic elements, castes. as in India. 
The ca.se where members of the group ~ appropriated shares is 

that of "producers' co-operation!'·1 Household economies may, with the 
development of money accounting, appr~h this type. Otherwise, it is 
occasionally found as an organization of workmen. It was tt great signifi
cance in one important case, that of the mining industry of the early 
Middle Ages. 

Since appropriation by organized groups of workers has already been 
dealt with, appropriation by "owners" or organized groups of them can 
only mean the expropriation of the workers from the means of produc
tion, not merely as individuals, but as a whole. An owner may in this 
connection appropriate one or more of the following items: land, includ
ing water; subterranean wealth; sources of power; work p~; labor 
equipment, such as tools, apparatus and machinery; and raw materh:1s. 

,In any given case all these may be concentrated in a single ownership 
or they may be appropriated by different owners. The owners may em
ploy the means of production they appropriate in a context of budgetary 
administration. either as' means to provide for their own neeas or as 
sources of income by lending them out. In the latter case, the loans may 
in tum be used by the borrower for budgetary pucposes or as means for 
eaming a pront, either in a profit-making establishment without capital 
accounting or as capital goods (in their own enterprise). Finally, the 
owner rna y use them as capital goods in his own enterprise. 

lhe appropriating agency may be an organization engaged in ~ 
nomic activity. In this case, all the alternatives just outlined are open to 
it. 
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It is, finally, also possible that the means of production should he 
appropriated by an organization which only regulates economic activity, 
which does not itself use them as capital goods or as a source of income, 
but places them at the disposal of its members. 

I. When !tmd is appropriated by individual economic units, it is usu
ally for the period of actual cultivation until the harvest or, so f:tr as, by 
virtue of dearing or iniga,tion, Iand is itself an artifact, for the period of 
continuous cultivation. It is only when scarcity of land has become no· 
ticeable that it is common for rights of cultivation, pasturage and use of 
timber to be reserved to the members of a settlement group, and fm the 
extent of their use to be limited. 

(1) When tllat happens, appropriation may be carried out by an or
ganization. This may be of diliering sizes, acoording to the mode of use, 
to which the land is put--for gardens, meadows, arable land, pastures, 
or woodlancl. These have been appropIiated by progressively larger 
groups, from the individual household to the whole tribe. Typical cases 
are the appropriation of arable Iand, meadows, and pastures by ,a kin
ship group or a neighborhood group, usually a village. Woodland has 
usually been appropriated by broader tenitoriaI groups, diffeIing greatly 
in character and extenL The indiyidual household has typically appro
priated garden land and the area around the house and has had shares 
in the arable fields and meadows. The system of shares may find ex-

• pression (1) in the de f~ egalitarianism of the assignment of newly 
tilled 6elds where cultivation is "ambulatory" (as in the so<alled field
grass husbandry), .or (ij) in rationally systematic redistribution under 
sedentary cultivation. The latter is usually the consequence of either 
fiscal claims for which the village members are collectively held respons- , 
ible, or of poIitical claims of the members fm equality. The unit of the 
production organization has usually been the household (on which see 
Part Two, ch. III and IV). 

(20) Appropriation of the land may also be to a lord or seigneur 
(CrundherY). This seigneurial position, as will be discussed later, may 
be based primarily on the individual's position of authority in a kinship 
group or as tribal chieftain with claims to exact labor sexvices (see Part 
Two, cll. IV), or on 6.scaI or military authority, or on some fom of or
ganization far!the systematic exploitation of new land or an irrigation 
project. Seigneurial domination over land (Grundherrschcoft) may be 
made a .SOUrce of utilities by the employment of the unfree labor of 
slaves or seif~ This, in tum, may be administered as paIt of a budgetary 
unit, tluough deliveties in kind or labor seIvices, or as a means of profit, 
as a "plantation." On the other hand, it may be exploited with free 
labor. Here again it may be treated in budgetary tenns, drawing income 
from the land in .the form of payments in kind or from share-cropping 
by tenants or of money rents from tenants. In both ca5C$ the equipment 
used may be provided by the tenant himself, or by the seigneur (colo· 
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nate). A lord may also exploit his holdings as a ~ of pr06t in the 
form of a large-scale rational economic enterpftse.. . , 

WJlere the Ian~ is used as part of a budgetary economy with unfree 
,. hbor, the lord is apt to be bound traditionally in his exploitation of it. 
.• ·both with respect to his labor personnel, which is not subject to selec
«on, and to their functions. The use of unfree labor in.a profit-making 
. establishment, the "plantation," occurred only in a few cases, notably 

in Antiquity in Carthage and in Rome, and in modem times in the 
plantations of colonial areas and in the Southern States of North Amer
ica. The use of land in large-scale profit-making entetprises with free 
labor has Occutted only in the modem Wc:stelD World. It is the modI!; 
of development of the medieval landlordship or seigneurie (Grundhen-
sclaaft),. in particular the way in which it was broken up. which has 
been muSr decisive in determining the modem foans of land appropria
tion. The modern pure type knows only the.foUowing categolies: the 
owner of the land, the rapitalistic tenant, and the propertyless agricul
tural laborer. But this pICe type is exceptional, found principally in 
England. 

II. Sources of wealth adapted to exploitation by mining may be 
\ appropriated in the following ways: (a) By the owner of the land, who 
in the past has usually been a seigneur; (b) by a political overlord 
(owner of the regal prerogatives or "royalties"), (c) by any penon dis-
covering d~ts worthy 01 mining (Bergbt;ufreiheit); (d) by an organ
ization of workers; and (e) by a profit-making enterprise. Seigneurs and 
owners of "royalties" may administer their holdings themselves, as they 
did occasionally in the early Middle Ages; or they may use them as a 
sour-:e of income, by leasing them to an organized. group of workers or 
to any discoverer whatever or to anyone who was a member of a given 
group. This was the case with the "freed mountains" (gefreiu BtJ'ge) 
of the Middle Ages and was the origin of the institution' of tfmining 
freedom" (Bergb"ufreiheit). ~2 

In the Middle Ages. the groups of organized. mine workers were 
typically closed membership groups with shares held by the members, 
where each member w.lS under obligation, either to the seigneurial 
owner, or to the other members collectively responsible to him, to work 
in the mine. This obligation was balanced by a right to a share in the 
products. There was also atypc of a pure "owners" association, each 
sharing in the proceeds o~ the contributions required due to losse~ The 
tendency was for the seigneurial owners to be progreMively expropriated 
in favor of the workers; but these, in tum, as their need for investment 
in installations increased, became more and more dependent on groups 
with command over capital goods. Thus in the end. the appropriat on 
took the form of a capitalistic Gewerksch"ft, a limited liability company. 

III. Means of production which are fixed i~, such as 
sources of power, pa,ticularly water power, "nu11s" fur various different 
puqx:tse5, and workshops, sometimes including the fixed apparatus in 
them, have in the past, particularly in the Middle Ages, generally been 
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appropriated in one of the following ways: (a)=-ces or seigneurs; 
(b) by t<Jwns (either as economic:ally active or regulating organ-
izations); (c) by assocbtions at workers, such as . ~ (as "regulating" 
groups), .without the developmeht, in any of them, of a uni6ed produc
tion organization (BdNb). 

In the Srst two cases, they were uS1,wly exploited as a sOUrce of 
income, a charge bdng made for their use. This has often been com
bined with interdiction of rival faciUties and the compulsory use of those 
belonging to the lord. Each production unit would maJce use of the facil
ities in tum, according to need or, under certain circumstances, it was 
made the monopoly of a closed, regulative group. Baking ovens,. various 
kinds of ~nding mills for grain or oil, fulling mills, polishing installa
tions, slaughter-houses, dyeworks, bleaching installations, forges--which 
were usually, to be sure, leased-, breweries, distilleries, other installa
tions including partictJ1arly shipyards in the ~on of the Hanseatic 
towns, and all kinds of market stllns have been appropriated in this 
pre.capitalistic way, to be exploited by allowing workers to use them in 
return for a payment; they were thus used as part of the ~getary 
wealth (VernuJgen), rather than as capital of the owners (individuals 
or organizations, including town corporations). This type of production 
and budgetary exploitation of fixed installations as a source of invest
ment income for the owning individual or group, or possibly. production 
by a producers' ro-operative group. has preceded the creation of "fixed 
capital" of individual business units. Those using such installations have 
tended to treat them in part as means of meeting their own household 
needs, especially in the case of baking O\'ens and of brewing and dis
tilling installations, and in part for pront-making operations. 

IV. For maritime transport the typical arrangement in the past has 
been the appropriation of the ship by a plurality of owners, who tended \ 
to become more and more sharply differentiated from the actual sea
farers. The fa-'t that the organization of maritime enterprise then tended 
to develop into a system of risk-sharing with shippers, in which ship 
owners, officers, and even the crew, were associated as shippers of 
freight, did not, however, produce any fundamentally new forms of 
appr0yri4:ion. It affected only the forms of settling accounts and hence 

~ the distribution of proSt-making possiBilities. 
V. Today, it is usual for the installations of all kinds and the tools 

to be appropriated under one controlling agency, as is essential to the 
modem factory; but in earlier times, this has been exceptional. In partic
ular, the economic character of the Greek and Byzantine ergaswion and 
the corresponding Raman ergastulum has been highly ambiguous, a fact 
which historians have persistently ignored.... It was a "worJcshop" which 
might, (i) be a part of a budgetary unit in which slaves would caIIY 
out production for the owner's own needs:, as for the needs of a landed 
estate, or subsidiary production of goods for sale. But (ij) the workshop 
might also be used as a source of rent revenue. palt of the holdings of a 
private individual or of an organization, which latter might be a town, 

 



ArpropriaWm of Materi4l MMnS of Prod14Ctkm 1 3 ; 

as was true of the erga.steria of the Piraeus. Such er~ would then 
be leased to individuals 01 to organized closed groups of workers. Thus, 
when it is stated that an ergas~on was exploited, especiaDy a municipal 
one, it is always necessary to inquire fUIther to whom it belonged 
and who was the owner of the other means of production necessary for 
the work process. Did free labor work there? Did they wqrk for their 
own proSt? Or did slaves work there, in which case it is ne:essary to know 
who their owners were, and whether they were working on their own 
account, making o:ff'Of/opa. payments to their master, or directly for their 

• master. According to the ways in which these questions are answered, 
the structure would be radicaDy different from an economic point of 
view. In the great majority of cases, as late as the Byzantine and Mo· 
hammedan types, the ergastcrion seems to have heen primarily a source 
of rent revenue, and was hence fundamentaDy different from the modem 
·factory or even its early predecessors. From an economic point of view, 
this category is/in its economic ambiguity, mOiSt closely comparable to 
the various type; of mills found in the Middle Ages. 

VI. Even in cases where the workshop and the means of production 
are appropriated by an individual owner who hire$ labor, the situation is 

,not, from an economic point of view, nece$Sarily what would usuaDy 
be called a "factory" today. For this it would be necessaIy in addition to 
have the use of mechanical ~, of machineIY, and of an elaborate 
internal differentiation and combination of functions. The factory today 
is a category of the capitalistic economy. Hence in the ~t di$CUssion 
the concept "factory" will be confined to a type of e$tablishment which 
is at least potentiaDy under the control of a proSt-making finn with 
fixed capital, which th~lS take$ the form of an organized workshop with 
internal differentiation of function, with the appropriation of aU non· 
human means of production and with a high degree of mechanization or 
the work process by the use of mechanical power and machinery. The 
great workshop of "Jack of Newbury .... of the early stxternth century, 
which was sung about by balladeers of a later day, did not have any of 
these features. It is aDeged to have contained hundreds .of hand looms, 
which were his property and for the workers of which he bought the 
raw ma~, and also all mann<;r of "welfare" anangements. But each 
worker worked independently as if he were at home. Internal differenti· 
ation and combination of functions could, to be sure, exist in an Egyp· 
tian, Greek, Byzantine or Moh~ er~ which a master 
worked with his unfree laborers. But the Greek texts show clearly that 
~ in such case$ is was common for the masler to be content with the 
pay~ent of an 4.~op& from each worker and perhaps a higher one 
from the foreman. This alone is sufficient to warn us not to consider 
such a structure economicaDy equivalent to a factory or even to a work· 
shop like that of "Jack of Newbury." The closest approximation to the 
factory in the usual sense is found in royal manufactories, like the impe
rial Chinese porcelain manufactory and the European manufactories of 
court luxuries, which were modelled on it, Ind ~Iy those for the 
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production ci miliwy equipment; No one can he blamed for- calling 
these "factories." And the Russian workshops opeNting with serf labor 
seem at hnt sight to ~d even clO5Cr to the modem factcq. He~ the 
appropriation of the w9rkers themselves is added to that of the means of 
prOduction. Nevmh~. for present purposes t he concept "factory" will. 
for. the reasons Sblted, ~ 19nited to or~iz~ workshops where the ma
tenal means of producl!~. 8're fully appropnated by an owner. but the 
workers are not; where there is internal specialization of functions. and 
where mechanical powa and machines which' must he "tended" are_ 
used. All at her types of organized- wodcshops' will be designated by that 
word. with the appropriate adjectives. --

21,' Social Aspects of the Division"of Labor; The Appro
priation of Managerial Functions 

(I) In aU cases of the management of traditional budgetary (house
hold) units, it is typical for the appropriation of managerial functions 
to take place either by the titular head himself, such as the head of the 
fami!) or th~ kinship group, or by members of an administrative staff 
appointed for the management of the unit, as in the case of service fiefs 
of household officials. 

(:~.) In the case of profit-making enteIprises, it OCcurs in the follow
ing situations: (a) When management and ordinary labor are entirely 
or very nearly identical. In this case there is usually also appropriation 
of the material means of production by the worker_ This type of ap
propriation may be unlimited, that lS, hereditary and alienable on the 
part of the in~ividual, with or without a guaranteed market. It may, on 
the other hand, be appropriation to an organized group, with appropria
tion ~f the function by the individual restricted to personal tenure~' or 
subject to substantive regulation, thus limited and dependent On various 
conditions. Again, a market mayor may not be guaranteed. (b) Where 
management and ordinalY work are separated, there may be a monopo
listic appropriation of entrepreneurial functions in various possihle fonns, 
notably to dosed membership groups, such as guilds, or to monopolies 
granted by thepolitkal authority. 

(3) In cases where managerial functions are, from a formal point of 
view, wholly unappropriated, the appropriation of the means of produc

-tion or of the credit necessary for securing control over them is in prac
tice. in a capitalistic fonn of organization, identical with appropriation of 
control of management by the owners of the means of production. 
Owners can, in such cases, exercise their control by personally managing 
the business or by appointment of the actual managers_ Where there is 
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a plurality of owners, they will co-operate in the selection. These point$ 
are so obvious that there is no need of comment 

Wherever there is appropriation of technically complementary means 
of production, it generally means, in practice, at least some degree of 
effective voice in the selection of management and, to a re1ative extent 
at least, the expropriation of the workers from management. The ex
propriation of the individual workers, however, does not necessarily 
imply the expropriation of workers in general. Though they are formally 
expropriated, it is possible for an association of workers to be in fact in a 
position to exact for itself an effective share in mamgement or in the 
selection of managing personnel. 

22. The Expropriation of Workers from the Means of 
Production 

The expropriation of the individual worker from ownership of the 
means of production is determined by purely technical factors in the 
following cases: (a) if the means of production require the services of 
many workers, at the same time or successively; (b) if sources of power 
can be rationally exploited only by using them simultaneously for many 
similar types of work under a unified control; (c) if a te(.hnically rational 
organization of the work process is possible only by combining many 
complementary processes under continuous comn~Jn supervision', (d) if 
special technical training is needed for the :management of co-ordinated 
processes of labor which, in turn, can only be exploited ratiOI.ally on a 
large scale; (e) if unified control over the means of production and raw 
materials creates the possibility of subjecting labor to a stJingent disci
pline and hence of controlling the speed of work and of attaining 

,standardization of effort and of product quality. 
These factors, however, do not exclude the possibility of appropria-. 

tion by an organized group of workers, a producers' co-operative. They 
necessitate only the separation of the individual worker from the means 
of production. 

The expropriation of workers in general, including clerical personnel 
and technically trained persons, from possession of the means of produc
tion has its economic reasons above all in the following factors: (a) The 
fact that, other things being equal, it is generally possible to achieve a 
higher level of economic rationality if the management has extensive 
control over the selection and the modes of use of workers, as compared 
with the situation created by the appropriation of jobs or the existence of 
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rights to participate in management. These latter conditions produce 
technically irrational obstacles as well as economic irrationalities. In 
particular, considerations appropriate to small-scale budgetary administra
tion and the interests of workers in the maintenance of jobs ("livings") 
are often in conflict with the rationality of the organization. (b) In a 
market economy a management which is not hampered by any estab· 
lished rights of the workers, and which enjoys unrestricted control over 
the goods and equipment which underlie its borrowings, is of superior 
credit-worthiness. This is particularly true if the management consists of 
individuals experienced in business affairs and with a good reputation 
for "safety" derived from their continuous conduct of business. (c) From 
a historical point of view, the expropriation of labor has arisen since the 
sixteenth century in an economy characterized by the progressive ex
tensive and intensive expansion of the market system on the one hand, 
because of the sheer superiority and actual indispensability of a type of 
management oriented to the particular market situations, and on the 
other because of the st~ture of power relationships in the society. 

In addition to these general conditions, the effect of the fact that 
enterprise has been oriented to the exploitation of market advantages has 
in the following ways favored such expropriation: (a) because it put a 
premium on capital accounting-which can be effected in the tech
nically most rational manner only with full appropriation of capital 
goods to the· owner-as against any type of economic behavior with less 
rational accounting procedures; (b) because it put a premium on the 
purely commercial qualities of the management, as opposed to the tech-' 
nical ones, and on the maintenance of technical and commercial secrets; 
(c) because it favored a speculative business policy, which again requires 
expropriation. Further, and in the last analysis quite, regardless of the 
degree of technical rationality, this expropriation is made pOssible, Cd) 
by the sheer bargaining superiority which in the labor market any kind 
of property ownership grants vis-a-vis the workers, and which in the 
commodity markets accrues to any business organization working with 
capital accounting, owned capital equipment and borrowed funds vis-a
vis any type of competitor operating on a lower level of rationality in 
methods of calculation or less well situated with respect to capital and 
credit resources. l'be fact that the maximum of form4l rationality in 
capital accounting is possible only where the workers are subjected to 
domination by entrepreneurs, is a further speciSc element of substmsti-ve 
irrationality in the modem economic. order. Finally, (e), a further 
economic reason for this expropriation is that free labor and the com
plete approptiation of the means of production crute the most favorable 
conditions for discipline. 
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23. The Expropruttion of Workers from the Means of 
Production-C Continued) 
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The expropriation of all the workers from the means of production 
may in practice take the following fonns: (I) Management is in the 
hands of the administrative staff of an organization. This would be true 
very particularly also of any rationally organized socialist economy, 
which would retain the expropriation of all workers and merely bring 
it to completion by the expropriation of the private owners. C~) Man
agerial functions are, by virtue of their appropriation of the means of 
production, exercised by the owners or by persons they appoint. The 
appropriation of control over the pe1sons exercising managerial authority 
by the interests of ownership may have the following forms: (a) Man
agement by one or more entrepreneurs who are at the same time owners 
-the immediate appropriation of entrepreneurial functions. This situa
tion, however, does not exclude the possibility that a wide degree of 
control over the policies of management may rest in hands outside the 
'enterprise, by virtue of their powers over credit or £nancmg-for in
stance, the bankers or financiers who finance, the enterprise; (b) separa
tion of managerial functions from appropriated ownership, especially 
through limitations of the functions of owners to the appointment of 
management and through shared free (that is, ali~able) appropriation 
of the enterp1ise as expressed by shares of the nominal capital (stocks, 
mining shares). This state, which is related to the purely personal fonn 
of appropriation through various types of intermediate fonns. is rational 
in the formal sense in that it pennits, in contrast to the case of-permanent 
and hereditary appropriation of the management itself of aCcidentally 
inhelited properties, the selection for managerial posts of the persons best 
qualified from the point of view of profitability. But in practice it may 
mean a number of things, such as: That control over the managerial 
position may come, through appropriation, into the hands of "outside 
interests" representing the resources of a budgetary unit, or mere wealth 
(Verm6gen; see above, ch.lI, sec. 10), and seeking above all a high rate 
of income; or that control over the managerial position comes, through 
temporary stock acquisitions, into the hands of specfJIative "outside in
terests" seeking gains only through the resale of their shares; or that 
disposition over the managerial position comes into the hands of outside 
business interests, by virtue of power over markets or over credit, such 
as banks or "£nanciers," which may pU1sue their own business interests, 
often foreign to those of the organization as such. 

We call "outside interests" those which are not p1imarily oriented to 
the long-IUn profitability of the enterprise. This may be true of any kind 
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of budgetaIY "wealth" interests. It is particularly true, however, of inter
ests' which consider their control over the plant and capital goods of the 
enterprise or of a share in it not as a permanent investment, but as a 
means of making a purely short-run speculative profit. The types of out
side interest which are most readily reconciled with those of the enter
prise-that is, its interests in present and long-run profitability--are 
those seeking only income (rentiers). 

The fact that such "outside" inter~ts can affect the mode of cornrol 
over managerial positions, even and especially when the highest degree 
of formal rationality in their selection is attained, constitutes a further 
element of substantive irrationality specific to the modern economic 
order. These might be entirely private "wealth" interests, or business 
interests which are oriented to ends having no connection whatsoever 
with the organization, or finally, pure gambling interest. By gaining 
control of sha~, all of these can control the appointment of the man
aging personnel and, mort> important, the business policies imposed on 
this management. The inHuence exercised by speculative interests out
side the producing organizations themselves on the market situation, 
e.specially that fo-: capital goods, and thus on the orientation of the produc
tion of goods, is one of the sources of the phenomena known as the 
"crises" of the modem ma:-i<et economy. This cannot, however, be fur
ther discussed here. 

24. The Concept of Occupation mul Types of 
Occupational Structure 

The term "occupation" CBeruf) "'ill be applied to the mode of 
specialization, specification, and combination of the functions of an 
individual so far as it constitutes for him the basis of a continuous 
opportunity for income or earnings. The distribution of occupations 
may be achieved in the follOwing ways: (I) by means of a heteronomous 
assignment of functions and of provisions for maintenance within an 
organization regulating economic activity-unfree differentiation of 
()C'CUpations-or through autonomous orientation to the state of the 
market for occupatilJnal services--free differentiation of occupations; 
(1) it may rest on the specification or the specialization of functions; 

.\ (3) it may involve economic exploitation of the services by their bearers 
on either an aucocephaJQus or a heterocephalous basis. 

The stru~ of occupational differentiation and that of opportuni
tie$ for business income are closely related. This wiD be discussed in 
relation to the probkms of "class" and "status" stratification. 
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On OCC'Upltion a a basis of status, and on classes in general, see 
chap. IV, below.n 

I. Unfree organization of occupations exists in cases where there i 
compulsory assignment of functions within the organization of a royal 
estate, a state, a feudal manor, or a commune on the basis of liturgies or 
of the oikos type of structure. The free type of di tribution arises from 
the successful offer of occupational services on the labor market or suc
cessful application for free "positions." 

:z. As was pointed out above in sec. J6, ped6cation of functions 
was typical of the handicrafts in the Middle A~ specialization i 
characteristic of tbe modem rational business organization. The distri
bution of-occupations in a market economy consists to a largr; extent of 
technically illational specification of functions, rather than of rational 
specialization 0{ functions, because uch an economy i oriented to-the 
market situation and hence to the interests of purchasers and conswn
ers. This ~rientation determines {the uses to which] the entire bundle 
of labor services offered by a given productive unit will he put in a 
manner cl"ten different from the specialization of function [of the given 
labor force}, thus making necessary modes of combination of functions 
which are technically irrational. 
\ 3. Cases of autocephalous occupational specialization are the inde
pendent "busintss" of an artisan, a physician, a lawyer, or an artist. The 
factory worker and the government official, on the other hand, occupy 
heterocephalous occupational positions. 

The occupational structure of a given 5IXia1 group may vary in the 
following ways: (a) According to the degree in which well-marked and 
stable occupations have developed at all The following circum tanees 
are particularly important in tf)i connection: the development of con· 
sumption standards, the development of techniques of production, and 
the development of large-sc:ale budgetazy units in ~ case of unfree oc;. 

cupational organization, or of market systems in that oJ IRe organization; 
(b) according to the mode and degree of occupational ~i6cation or 
pedalization of individual economic units. Thi will he decisively in· 

ftuenced by the market situation for the services or paxlucts of pecial· 
i7.ed units, which is in tum dependent on adequate pwdwing power. 
It will also he influenced by the mode of distribution of control over 

'capital goods; (c) according to the extent and kind of continuity or 
change in occupational tatu. Thi in tum depeDds above all on two 
factors: on the one hand"on the amount of trilbJing' Jequired for the 
specialized function, and on the other hand the degree or stability or 
in tabrIrty of opportunities for earnings from them. 'The latter is in tu"n 
dependent on tbe type and stability of distributiOil of iname and on the 
state of technology. 

Finally, it i always important in tudying ocx:upIdianaJ ~e to 
mow the tatu~ strati~, with dJe attl'Zldant statuJ.tiaJ types ci ed· 
ucatim and ocher advantages and oppammit:ill!s which it~ra for cer-
tain kind of killed occupations. .• . 

It is only functioos which require • cdI:aiD~um of rminiDg _and 
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for which opportunity of continuous remuneration is available which 
become the ohjects of independent and stable occupations. The choice 
of occupation may ~t on tradition, in which case it is usually hered
itary; on goal-oriented rational considerations. especially the possibility 
of returns; on charismatic or on affectual grounds; and finally. in paItic
ular, on grounds of pr~tige with particular reference to status. Otigi
nally, the more direcdy individual "callings" have been dependent 
primarily on charismatic (magical) elements, while all the rest of. the 
occupational sttucrure. so far as in a differentiated fonn it existed at all, 
was traditionally fixed. The requisite charismatic qualities, so far as they 
were not specifically personal, tended to beccme the ohject of a tradi
tional "training" in dosed groups, or of hereditary transmission. Individ
ual occupations which were 'not of a strictly charismatic character first 
appeared on a liturgical basis in the large-scale ho seholds of princes 
and landed lords, and then in the market ~nomy of the towns. Along-
side of this, however, a large role in their development was always 
played by the literaIY founs of education with a high status esteefTJ., 
which arose in c:lO!ie connection with magical. ritual, or priestly ("cleri
cal") professional training. 

From what has been said it will be seen that occupational specializa
tion does not necessarily imply continuous rendering of seIvices, either 
on a liturgical hasis, for an organization-in a royal household or a 
workshop-or for a completely free market. Other forms are not 
only possible but common: (I) Property less occupationally specialized 
workers may be employed on an occasional basis as needed in the 
service of a relatively stable group of either consumers in household 
units or employers in profit-making enterprises. In the case of work for 
households, we have the possibility of the expropriation from the worker 
of at least the raw materials (and hence of the control over the final 
product); services may be rendered on this basis either on the tonsumer's 
premises (SfOr), whether it be by itinerant workers or hy sedentary 
workers moving around the households of a local clientele, or on the 
workers' premises: shop or household ("wage work" [in Bticher's tenni
nology]46). In either case the consumer household provides the raw 
materials, but it is customary for the worker to own his tools--the mower. 
his scythe, the seamstress her sewing equipment, etc. The cases of SfOr 
involve temporary membership in the consumer's household. 

The case, contrasting with the above, in which the worker owns aU 
meansof production, Bticherterms l·pIicework." 

Occupationally specialized workers may be employed on an oc
casional basis by pro~t--maJUng enterprises when at least the raw material, 
and thus also control over the product, belongs to the employer. In this 
case there may be migratory labor for a variety of different employers in 
different units, or occasional or seasonal work for an employer, the work 
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being done in the worker's own household. Migratory harvest labor is 
an example of the first cype. The second cype may be illustrated by any 
cype of occasional work at home which supplements the work in the 
workshop. 

Occupational specialization without continuous engagement of the 
types noted above can also exist if: (2) Economic activity is conducted 
with appropriated means of production and (1) there is capital account
ing and partitU appropriation-especially, appropriation restricted to the 
fixed installations-by owners. Examples are workshops and factories 
transforming raw materials owned by others CLohnfahriken) and, above 
all, factories producing under contract for an outside entrepreneur who 
takes charge of sales and other entrepreneurial functions C verlegte 
Fahriken); the former have existed for a long time, while the latter have 
recently become common. Or, if (H) there is complete appropriation of 
the means of production by the workers, with the following possibilities: 
(a) in small-scale units without capital accounting, either prodUcing for 
households ("price work" for customers), or producing for commercial 
-enterprises. The latter is a case of domestic industry without expropria
tion of the means of production. The worker is formally a free craftsman, 
but is actually bound to a monopolistic group of merchants who are 
buyers for his product; (b) on a large scale with capital accounting and 
production for a fixed group of purchasers. 1bis is usually, though not 
always, the result of market regulation by cartels. 

Finally, it must be pointed out that not every case of acquisitive 
action is n~arily part of an occupational profit-making activity; nor 
is it necessary that involvement in acquisitive action, however frequent, 
should imply a continuous specialization with a constant meaningful 
orientation. With respect to the first observation, we note that "occasional 
acquisition" is found as a result of the disposal of surpluses produced 
in a budgetary unit. Corr~pondlng to these is occasional trading of goods 
by large-scale budgetary units, especially seigneurial estates. From this 
starting point, it is possible to develop a continuous series of possible 
"occasional acquisitive acts," such as the occasional speculation of a 
rentier, occasional publication of an article or a poem by a person who is 
not a professional author, and similar modem phenomena, to the case 
where such things constitute a "subsidiary occupaiton" CNebenhel''Uf} 

As to the second observation, it should be remembered that there are 
ways of making a living which are continually shifting and funda
menially unstable. A person may shift continually from one type of 
"occasional" profitable activity to __ another; or even between normal 
legitimate earning and begging, stealing, or highway robbery. 

lbe FolloWing must be treated in special terms: (a) Support from 
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purely charitable sources; Cb) maintenance in an institution On other 
than a chalitable ~asis, notably a penal institution; (c) regulated acquisi· 
tion by force; and Cd) criminal acquisition; that is, acquisition by force 
or fraud in violation of the rules of an order. The cases of (b) and (d) 
are of relatively little interest, (a) has often been of tremendous impor
tance for hierocratic groups, such as mendicant orders; while Cc) has 
been crucial for many political groups in the fonn of the booty gained 
fr0m war, and in both cases the economy was profoundly affected. It is 
characteristic of both these cases that they lie outside the realm of 
economic activity as such. Hence this is not the place to enter into a 
more detailed dassification. The forms will be treated elsewhere. For 
reasons which are in part the same, the earnings of civil servants, in
cluding military officers, have been mentioned below (sec. 38) only in 
order to give them a place as a sub-type of the earnings of labor, but 
without going into the details. To do this, it w~:lUld be necessary to dis
cuss the structure of relations of domination in the context of which 
these types of earnings are to be placed. 

24a. The Principal Forms of Appropriation and of 
Market Relationship 

According to the theoretical schemes which have been developed 
starting with sec. 15, the classification of the modes of appropriation in 
their technk~l, organizational aspects, and of the market relationships, is 
exceedingly complex. B\lt actually, only a few of the many theoretical 
possibilities pIa y a really dominant role. ' 

(j) With respect to agricultural land: (a) There is the "ambulatory" 
cultivation by household units, which changes its location whenever the 
land has been exhausted. The land is usually appropriated by the tribe 
while its use is temporarily or permanently appropriated by neighbor
hood groups, with only temporary appropriation of the use of land to 
individual households. 

The ext en; of the household group may vary from the individual 
conjugal family, through various types of extended family groups, to 
organaed kin groups or a widely extended household community. 
(Agriculture is "ambulatory" as a rule only in relation to arable land, 
much less commonly and at longer intervals for fannyard sites.) 

(b) Sedentary agriculture. The use of arable 6elds, meadows, pas
tures, woodland, and water is usually regulated by territorial or village 
associations for the smaller family household. Gardens and the land 
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immediately..surrounding the buildings are normally appropriated by the 
immediate family; arable fields, usually meadows, and pastures, by the 

'village organization; woodland, by more extensive territorial groups. 
Redistribution of land is usually possible according to the law, but has 
generally not been systematically carried through and is hence usually 
obsolete. Economic activities have generally been regulated by a syster.l of 
rules applying to the whole village. This is a "primary village economy." 

It is only in exceptional cases, such as China, that the extended kin· 
ship group has constituted an economic unit. Where this is the case, it 
has generally taken the form of a rationalized organization, such as a 
clan association. 

Cc) Seigneurial rights over land CGrundherrschaft) and persons 
(Leibherrschaft) with a central manor of the lord (Fronhof) and de
pendent peasant farms obligated to deliveries in kind and labor services. 
The land itself and the workers are appropriated by the lord, the use 
of the land and rights to work by the peasants. This is a simple case of 
manorial organization based on income in kind. 

, Cd) Seigneurial or fiscal monopoly of control over the land, with col
lective responsibility of the peasant community for meeting fiscal obliga
tions. This leads to communal control over and regular systematic 
redistribution of the land. The land is, as a correlate of the fiscal burden, 
by decree permanently appropriated to the organized peasant community, 
not to the individual household; the latter enjoys only rights of use and 
these are subject to redistribution. Economic activity is regulated by the 
rules imposed by the manorial or the political lord: This is manorial or 
fiscal field community (Feldgemeinschaft). 

Ce) Unrestricted seigneuTialland proprietorship with exploitation of 
the dependent peasants as a source of rent income. The land is appropri
ated by the lord; but coloni,~1 sharecroppers, or tenants paying money 
rent carry out the actual economic activities. 

(0 The plantation. The land is freely appropriated and worked by 
purchased slaves. The owner uses both as means of profit-making in a 
capitalistic enterprise with unfree labor. 

(g) The "estate.. economy" CGutswirtschaft). The land is appropri
ated to owners who either .draw rent from it by leasing it to large-scale 
tenant farmers or farm it themselves for profit In either case free labor 
is used, living in their own homesteads or those supplied by the landlord, 
and-in both cases again--<onducting some agricultural productioli or, 
in the marginal case, none at all on own aCCOUAt. 

(h) Absence of seigneuri,l ownership (Gru~hemchaft): a peasant 
economy with appropriation of the land by the farmer (peasant). In 
practice this form of appropriation may mean that the land farmed is 
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predominantly inherited land, or, on the other hand, that land lots are 
freely bought and sold. The former is typical of settlements with scattered 
farms and large-scale peasant proprietoI's; the latter, where settlement is 
in villages and the scale is ~man.·' 

Where tenants pay a money rent and where peasant proprietors buy 
and sell land, it is necessary to presuppose an adequate local market for 
the products of peasant agriculture. 

C:zJ In the field of industIy and transport, including mining, and of 
trade: 

(a) Household industry carried on primarily as a means of occasional 
exchange of surpluses, only secondarily as a means of profit. This may 
involve an inter-ethnic division of labor, out of which in turn caste oc
cupations have occasionally developed. In both cases appropriation of the 
sources of raw materials, and hence of the raw material production, is 
normal; purchase of raw materials and transformation of non-owned raw 
material ("wage work") are secondary phenomena. In the case of inter
ethnic specialization, formal appropriation is often absent There is, how
ever, generally, and in the case of caste, always, hereditary appropriation 
of the opportunities for earnings from specified functions .by kinship or 
household groups. 

, (b) "Tied" craft production directly for customers: specification of 
fdnctions in the service of an organized group of consumers. This may be 
a dominating group (oikos or seigneurial specification), or it may be a 
d~d membership group (demiurgic specificatio:t'). 

There is no market sale. In the first case. we find organization of 
functions on a budgetary basis, or of labor in a workshop, as in the 
ergasterion of the lord. In the second case, there is hereditary appropria
tion of the status of the workers which may, however, become alienable, 
and work is carried out for an appropriated group of customers (con
sumers). There are the following very limited possibilities of develop· 
ment: (i) Appropriated (formally unfree) workers who are carriers of 
specified functions-of a trade-may be used either as a source of income 
payments to their owner, in which case they are usually and in spite 
of their formal servility substantively free, working in most cases directly 
J or their own customers (rent slaves); or again, they might he used as 
unfree domestic craft producers, producing for the owr,ers profit; or, 
finally, as workers in the owner's workshop or ergasterion, also producing 
for profit. (ii) This may also develop into a liturgical specification of 
functions for fiscal purposes, similar to the type of caste occupations. 

In the field of mining. there are similar forms, notably the use of 
unfree labor, slaves or serfs, in prcductive units controlled Dy princes or 
seigneUJiaI owners. 
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In inland transportation, it is common for transportation installations 
Iroads] to be appropriated by a seigneurial owner as a source of rent 
revenue. Maintenance services are then compulsorily imposed On spec
ified small peasant holdings. Another possibility is small-scale caravan 
trade regulated by closed. membership groups. The traders would then 
appropriate the goods themsdves. 

In the field of maritime transportation: (0 The ownership of ships 
by an oikos, a seigneur or a patrician trading on own account; em 
co-operative construction and ownership of ships, captain and crew par
ticipating in trade on their own account, small travelling merchants con
stituting the shippers, all parties sharing the risks, and voyages made in 
strictly regulated "caravans." In all these cases "trade" was still identical 
with inter-local trade, that is, with transport 

(c) Free non·agricultural trades. Free production for consumers in 
return for a wage, either on the customer's premises or on that of the 
worker. Usually the raw materials were appropriated by the customer, 
t~e tools by the worker, premises and installations, if any were involved, 
by a lord as a source of income or by organized groups with rights of use 
in rotation. Another possibility is that both raw materials and tools should 
be appropriated by the worker who thus managed his own work, whereas 
premises and stationary eqUipment belonged to an organized group of 
workers, such as a guild. In all these cases, it is usual for the regulation 
of profit-making activity to be carried on by guilds. 

In mining, deposits have usually been appropriated by political 
authorities or by seigneurial ownerS as sources of rent, while. the rights 
of exploitation have been appropriated by organized groups of workers. 
Mining operations have been regulated on a guild basis with participation 
in the work an obligation of the members to the lord, who was interested 
·in the rent, and to.the working group CBerggemeinde), which was collec
tively responsible to him and had an interest in the proceeds. 

In the field of inland transport, we find boatmen and teamster guilds 
. with fixed rotation of travel assignments among the members and regu
lation of their opportunities for profit. 

In the field of maritime transport, shared ownership of ships, travel
ling in convoys, and travdling merchants acting as commenda parmers 
for businessmen staying at home are typical everywhere. 

There are the following stages in the development toward capitalism: 
(a) Effective monopolization of money capital by entrepreneurs, used 

as a means to make advances to la bor. Connected with this is the assump' 
tion of powers of management over the process of production by virtue 
of the.extension of credit, and of control over the product in spite of the 
fact that appropriation of the meanS of production has continued for-
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mally in the hands of the workers, as in the handicrafts and in mining; 
(b) appropriation of the right of marketing products on the basis of 
previous monopolization both of knowledge of the market and hence-of 
market opportunities and of money capilBl. This was made possible by 
the imposition of a monopolistic system of guild regulation or by privi
leges granted by the political authority in return for periodical payments 
or for loans; (c) the subjective disciplining of workers who stood in a 
dependent relationship in the puttingout system, via the supply of raw 
materials and apparatus by the entrepreneur. A special case is that of the 
rational monopolistic organization of domestic industries on the basis 
of privileges granted in the interests of public finances or of the employ· , 
ment of the population. The conditions of work were thereby regulated by 
imposition from above as part of the concession which made profit-making 
activity po~sible; (d) the development of workshops without a rational 
specialization of labor in the process of production, by means of the ap
propriation by the entrepreneur of all the material means of production. 
In mining this included the appropriation by individual owners of 
mineral deposits, galleries. and equipment. In transportation, shipping 
enterprises fell into the hands of large owners. The universal result was 
the expropriation of the workers from the means of production; (e) the 
hnal step in the transition to capitalistic organization of production was 
the mechanization of the productive process and of transportation, and 
its orientation to capital accounting. All material means of production 
become fixed or working capital; all workers become "han<:ls." As a re~ult 
of the transformation of enterprises into associations of stock holders., 
the manager himself becomes expropriated and assumes the formal status 
of an "official." Even the owner be:comes effectively a trustee of the sup
pliers of credit, the banks. 

Of all these various types, the following inst~nces may be noted: 
I. In agriculture, type (a), migratory agriculture, is universal. But 

the sub-type where the effective unit has been the large-scale household 
or kinship group, is found only occasionally in Europe, quite frequently 
in East Asia, particularly China. Type (b), sedentary agriculture with 
land-use-regulating village associations, has been common in Europe and 
India. Type (c), seigneurial rights over the land with restrictions due to 
mutual obligations, has been found everywhere and is still common in 
some parts of the Orient. Type (d). seigneurial or fiscal rights over the 
land with systematic redistribution of. the fields by the peasants, has 
existed in the more seigneurial type in Russia and in a variant involving 
the redistribution of land rents in India,'v and in the more fiscal form in 
East Asia, the Near East, and Egypt. Type (e), unrestricted seigneurial 
land ownership drawing rent from small tenants, is typical of Ireland, 
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but also occurs in Ita'ly, southern France, China, and the eastern palts 
of the Hellenistic world in Antiquity. Type Cf), the plantation with un
free labor, was characteristic of Carthage and Rome in Antiquity, of 
modem colonial areas, and of the Southern State.s of the United States. 
Type (g), the "estate economy" in the form which involves separation 
of ownership and exploitation, has been typical of England; in the form 
of owner management, of eastern Germany, parts of Austria, Poland, 
and westem Russia. Finally, type (h), peasant proprietorship, has been 
found in France, southern and western Germany, parts of Italy, Scandi
navia, with certain limitations in south-western Russia, and with modi-

\ fications particularly in modern China and India. . 
These wide variations in the forms which the organization of agricul

ture has finally assumed are only partially explicable in ecol1omic terms, 
that is, from such factors as the difference between the cultivation of 
forest clearings and of areas requiring irrigation. Special historical cir
cu~tances played a large role, and especially the forms taken by political 
and fiscal obligations and military organization. 

\ 2. In the field of industry, the following outline of the distribution 
of types may be given. Our lcnowledge of the situation in transportation 
and mining is not sufficiently complete to give such an outline for those 
fields. 

(a) The first type, tribal crafts, has been found universally; (b) or
ganization on the basis of occupational castes became general only in 
India. Elsewhere it has existed only for occupations considered dis
creditable and sometimes ritually impure; (c) the organization of in
dustry on the basis of the oikos is found in all royal households in early 
times, but has been most highly developed in Egypt. It has also existed 
On seigneurial manors all over the world. Production by demiurgic crafts 
was occasionally found everywhere, including the Western World, but 
has developed into a pure type only in India. The special case of the use 
of control over unfree persons simply as a source of rent was common 
,in Mediterranean Antiquity. The liturgical specification of functions was 
characteristic of Egypt, of the Hellenistic period, of the later Roman 
Empire, and has been found at times in China and India; (d) the free 
handicraft organization with guild regulations is classically illustrated 
in the European Mid91e Ages and became the predominant fom) only 

"there. It has, however, been found all over the world; and guilds, in 
particular, have developed velY widely, especially in China and the Near 
East. It is notable, however, that this type was entirely absent from the 
economic organization of the period of Mediteuanean "classical" An
tiquity. In India, the caste took the place of the guild. Of the stages in 
the development toward capitalism, only the second was reached on a 
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large scale outside the Western World. This difference cannot be ex
plained entirely in purely economic terms. 

2.5' Conditions Underlying the Calculability of the 
Productivity of Labor 

I. In the three typical communist forms of organization, non
economic motives playa predominant part (see below, sec. 26). But 
apart from these cases, there are three primary condi~ions affecting the 
optimization of calculable petto~ce by labor engaged in canying out, 
speci6cations: ~a) The optimum 'of aptitude for the function; (b) the 
optimum of skill acquired through' practice; (c) the optimum of inclina
tion for the work. 

.. Aptitude, regardless of whether it is th~ product of hereditary or 
environmeptal and educational influences, can only be detennined by 
testing. In business enterprises in a market economy this usually takes 
the fonn of a trial period. The Taylor system involves an attempt to work 
out rational methods of accomplishing this. 

Practice, and the resulting ski1l, can only be perfected by rational and 
:continuous specialization. Today, it is worked out on a basis which is 
largely ~mpirical, guided by considerations of minimi~ing costs in the 
interest of profit~bility, and limited by these interests. Rational specializa
tiQn with reference to physiologIcal conditions is only in its beginnings 
(witness again the Taylor system). 

Inclination to work may be oriented to anyone of the ~ays which 
are open to any other mode of action (see above, ch. I, sec. 2). But in the 
specific s~nse of incentive to execute one's own plans or thOse of persons 
supervising one's work, it must be determined either by a strong self
interest in the outco:ne, or by direct or indirect compulsion. The latter is 
particularly important in relation to work which executes the dispositions 
of others. This compulsion may consist in the immediate threat of physi
cal force or of other undesirable consequences, or in the probability that 
unsatisfactory peIformance will have an adverse effect on earnings. 

The second type, which is essential to a market economy, appeals im
mensely more strongly to the worker's self-interest It also necessitates 
freedom of selection according to performance, both qualitatively and 
quantitatively, though naturally from the point of view of its bearing on 
profitt In this sense it has a higher degree of fOimal rationality, from the 
point of view of technical considerations, than any kind of direct compul
sion to work. It presupposes the expropriation of the workers from the 
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means of production by owners is protected by force. As compared with 
direct compulsion to work, this syStem involves the transferral, in addi
tion to the responsibility for reproduction (in the family), of part of the 
worries about selection according to aptitude to the workers themselves. 
Furth~r, both the need for capital and the capital risks are, as compared 
with the use of unfree labor, lessened and made more calculable. I;inally, 
through the payment of money wages ona large scale, the market for 
goods which are objects of mass consumption is broadened. 

Other things being equaL positive motives for work are, in the ab
sence of direct compulsion, not obstructed to the same extent as they are 
for unfree labor. It is true, however, that whenever technical speciaHza
tion has reached very high levels, the exueme monotony of operations 
tends to limit incentives to purely material wage considerations. Only 
when wages are paid in propoItion to performance on a piece-rate basis 
is there an inceqtive to increasing productivity. In the capitalistic system, 
the most immediate bases of willingness to work are opportunities for 
high piece-rate earnings and the danger of dismissal. 
• The following observations may be made about the situation of free 

. labor separated from the means of production: (a) Other things being 
equal, the likelihood that people will be willing to work on affectual 
grounds is greater in the case of specification of functions than in that of 
specialization of functions. This is true ~cause the product of the indi
vidual's own work is more clearly evident. In the nature af the case, this 
is almost equally true wherever the quality of the product is important; 
(b~ *"aditirmal motivations to work are particularly common in agricul· 
ture and in home industries-liOth cases where ~lso the gener'al attitude 
toward life is traditional. It is characteristic of this that the level of per
fonnance is oriented either to products which are stereotyped in quantity 
and quality or to a traditional level of earnings, or both. Where such an 
attitude exists, it is difficult to manage labor on a rational basis, and 
production cannot be increased by such incentives as piece rates. Ex-

. perience s.l~ws,.Dn the other hand, that a traditional patriarchal relation
ship to a lord or owner is capabte of maintaining a high level of aH'ectual 
incentive to work; (c) motivations based .:In absolute values are usually 
the result of religious orientations or of the high social esteem in which 
the particular form of work as such is held. ObseIyation seems to show 
that all other sources of motivations directed tD ultimate values are only 
transitional. 

It goes without saying that the "altruistic" concern of the worker for 
his own family is a typical element of duty contributing to willingness 
to work generally. 

2. The appropriation of the means of production and personal con-
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trol, however formal, over the process of work constitute one of the 
strongest incentives to unlimited willingness to work. This is the funda
mental basis of the extraordinary importance of small units in agriculture, 
whether in the form of small-scale proprieto~hip or small tenants who 
hope to rise to the status of owner. The classical locus of this type of 
organization is China. The corresponding phenomenon in the function
ally spedfied skilled trades is most marked in India, but it is very im
portant in all parts of Asia and also in Europe in the Middle A"ges. In 
the latter case, the most crucial contlicts have been fought out over the 
issue of formal autonomy of the individual worker. The existence of the 
small peasant in a sense depends directly on the absence of capital OC'

counting and on retaining the unity of household and enterprise. His 
is a specified "Jld not a specialized function, and he tends both to devote 
more intensive labor to it and to restrict his standard of living in the 
interest of maintaining his fonnal independence. In addition, this system 
of agriculture makes possible the use of all manner of by-products and 
even "waste" in the household in a way which would not be possible in 
a larger farm unit. All the infonnation we have available goes to show 
that capitalistic organization in agriculture is, where management is in 
the hands of the owner, far more sensitive to cyclical movements than 
small-scale peasant farming (see the author's figures in the VerhandIun
gen des deutschen Jurislentags, vol xxiv). .ia 

In industry, the corresponding small-scale type has retained its im
portance right up to the _period of mechanization and of the most minute 
specialization and combini:ltion of functions_ Even as late as the sixteenth 
century, as actually happened in England [1555], it was possible simply' 
to forbid the operation of workshops like that of "Jack of Newbury" 
without catastrophic results for the economic situation of the workers. 
This was true because the combination in a single shop of looms, ap
propriated by one owner and operated by workeys, could not, under the 
market conditions of the time, without any far-reaching increase in the 
specializati<?n and co-{)rdination of labor functions, lead to an improve
ment in the prospect of profit for the entrepreneur large enough to 
compensate with certainty for the increase in risk and the cost of operat
ing the shop. Above all, in industry an enterprise with large investments 
in fixed capital is not only, as in agriculture, sensitive to cyclical fluctua
tions, but also in the highest degree to every form of irrationality-that 
is, lack of calculability-in public administration and the administration 
of justice, as it existed everywhere olJtside the modem Western World. 
It has hence been possible, as in the competition with the Russian "fac
tory" and everywhere else, for decentralized domestic industry to domi 
nate the field_ This was true up to the point, which was reached before 
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the introduction of mechanical power and machine tools, where, with 
the broadening of market opportWlities. the need for exact cost account
ing and standardization of product became marked. In combination with 
technically rational apparatus, using water power and horse-gins, this 
led to the development of economic enterprises with internal specializa
tion. Mechanical motors and machines could then be fitted in. Until this 
point had been reached, it was possibie for all the large-scale industrial 

. establishments, which occasionally had appeared all over the world, to be 
eliminated again without any seIious prejudice to the economic situation 
of all those involved in them and without any serious danger to the 
inteIest of consumeIS. This situation changed only with the appearance 
of the factory. But willingness to work On the part of factoIY labor has 
been primarily determined by a combination of the transfer of responsi
bility for maintenance to the workers personally and the corresponding 
powerful indirect compulsion to work. as symbolized in the English 
workhouse system, and it has permanently remained oriented to the com
pulsoIY guarantee of the property system. This is demonstrated by the 
marked decline in willingness to work at the present time which resulted 
from the collapse of this coercive power in the [19 18] revolution. 

26. Forms of Communism 

Communist arrange.nents for the communal or associational organiza
tion of work which aIe indifferent to calculation aIe not based On a con
sideIation of means for obtaining an optimum of provisions, but, rather, 
on direct feelings of mutual solidarity. They have thus tended histori
cally, up to the present, to develop on the basis of common value attitudes 
of a primarily non-economic chaIacter. There are three main types: (I) 
The household communism of the family. resting on a traditional and 

.affectual basis; (2) the military communism of comIades in an army; (3) 
the communism based on love and charity in a religious community. 

Cases (2.) and (3) rest primarily on a specific emotional Or charis
matic basis. Always, however, they either (a) stand in direct conflict 
with the rational or traditional, economically specialized organization 
of their environment; such communist groups either work themselves 
or, in direct contrast, are supported purely by contributions from patrons,
or both. Or (b) they may constitute a budgetary organization of privi
leged persons, Iuling over other household units which are excluded 
from their organization, and are supported by voluntary contributions 

'. or liturgies of the latter. Or Cc) finally, they are consumer household 

 



I 5 4 SOCIOLOGICAL CATECORlES OF ECONOMIC .... CTION [ Ch. 11 

units, distinct from any profit-making enterprises but drawing income 
from them, and thus in an associative relationship with them. 

The first of these modes of support (a) is typical of communities 
based on religious belief or some Weltanschauung-such as monastic 
communities which renounce the world altogether or carryon commu
nallabor, sectarian groups and utopian socialists. 

The second mode (b) is typical of military groups which rest on a 
wholly or partially communistic basis. Examples are the "men's house" 
in many primitive societies, the Spartan syssitia, the Ligurian pirate 
groups. tbe entourage of Call£ Omar, the communism, in consumption 
and partly in requisitioning, of armies in the field in every age. A sim
ilar state of affairs is found in authoritarian reHgious groups-as in the 
Jesuit state in Paraguay and communities of mendicant monks in India 
and elsewhere. 

The third mooe (c) is typical of family households in a market econ
omy. 

Willingness to work and consumption without calculation within 
these communities are a result of the non-economic attitudes character
istic of them. In the military and religiOUS cases, they are.to an appreci
able extent based on a feeling of separateness from the ordinary everyday 
world and of conflict with it. Modem communist movements are, so far 
as they aim for a communist organization of the masses, dependent on 
"value-rational" appeals to their disciples, and on arguments from expedi
ency (rweckrational) in their [external] propaganda. In both cases, 
thus, they rest their position on specifically rational considerations and, 
in contrast to the military and religiOUS communities, on considerations 
concerned with the everyday profane world. a? Their prospects of success 
under ordinary conditions rest on entirely different subjective conditions 
than those of groups which art: oriented. to exceptional activities, to other
worldly values, or to other primarily non-economic considehtions. 

27. Capital Goods and Capital Accounting 

The embryonic fonns of capital goods are typically found in com
modities aaded in inter-local [as against local} or inter-tribal exchange, 
provided. that "trade" (see sec. l.9) appears as an activity dearly distinct 
from the mere procwement of goods on a household (budgetary) basis. 
For the swapping CEigenhanJeO of hOusehold economies-trading-off 
of surpluses--:-cannot be oriented. to capital accounting. The inteNribally 
sold products of household, clan or aibal crafts are commodities~ while 
the means of procurement, as long ~ they remain one's own output, are 
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only tools or raw materials, but not capital goods. The same goes for the 
market pnxlucts and means of procurement of the peasant and the feudal 
lord as long as economic activity is not oriented to capital accounting, if 
only in its most primitive forms such as were incipient already in [the 
manual on estate management of the elder] Cato. 

It is obvious that the internal movement of goods within the domain 
of a feudal lord or of an oikos, including occasional exchange and the 
common forms of internal exchange of products, is the antithesis of trade 
based on capital accounting. The trade engaged in by an oikos, like that 
of the Pharaohs, even when it is not concerned solely with provision for 
need and thus does not act as a budgetary unit but as one oriented to 
profit, is not for present purposes necessarily capitalistic. This would 
only be the case if it were oriented to capital accounting, particularly to 
an ex-ante estimate in money of the chances of profit from a transaction. 
Such estimates were made by the professional travelling merchants, 
whether they were engaged in selling on commenda basis for others, or 
in disposing of goods co· operatively marketed by an organized group. It 

\ is here, in the form of "occasional" enterprise, that the source of capital 
accounting and of the use of goods as capital is to be found. 

Human beings. (slaves and serfs) and fixed in·stallations of all types 
which are used by seigneurial owners as sources of rent are, in the nature 
of the case, only rent-producing household property and not capital 
goods, similar to the securities which today yield interest or dividends 
for a private investor oriented to obtain an income from his wealth and 
per haps some speculative gains. Investment of this household type should 
be clearly distinguished from the temporary investment of business 
capital by an enterprise. Gooos which.a lord over land or persons recehes 
from his dependents in payment of the obligations due him by virtue of 
his seigneurial powers, and then puts up for sale, are not capital goods 
for the present terminological purposes, but only commodities. In such 
cases capital accounting-and above all, estimates of cost-are lacking 
in principle, not merely in practice. On the other hand, where slaves are 
used in an entelprise as a means of profit, particularly where there is an 
organized slave market ~nd widespread purchase and sale of slaves, they 
do constitute capital goods. Where corvee-based production units (Fron
betriebe) work with a labor force of (hereditary) dependents who are 
not freely alienable and transferable, we shaH not talk of capitalistic eco
nomic establishments, but of profit-making economic establishments with 
bound labor, regardless of whether we are dealing with agricultural pro
duction or unfree household industIY. The decisive aspect is whether the 
tie is mutual-whether the lord is also bound to the worker. 

In industry, production for sale by free workers with their own raw 
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materials and tools ("price work") is a case of small-scale capitalistic 
entelprise. The putting-out industry is capitalistic, but decentralized; 
whereas every case of an organized workshop under capitalistic control is 
centralized capitalistic organization. All types of "wage work" of oc
casional workers, whether in the employer's or in the worker's home, are 
mere forms .of dependent work which are sometimes exploited in the 
interest of the budgetary economy, sometimes in the interest of the 
employer's profit .. 

The decisive point is thus not so much the empirical fact, but rather 
the theoretical possibility of the use of capital accounting. 

28. The Concept of Trade and Its Principal Forms 

In addition to the various types of specialized and specified functions, 
which have already been discussed, every market economy (even, nor~ 
mally, one subject to substantive regulation) knows another function: 
namely mediation in the process of disposing of a producer's own control 
oyer goods or acquiring such control from others. This function can be 
carried out in anyone of the following forms: (I) By the members of the 
administrative staff of an organized economic group, in return for pay
ments in kind or in money which are fixed or vary with the services 
performed; (2) by an organized group created especially to proVide for 
the selling and purchasing needs of its members; (3) by the members of 
a specialized occupational group working for their own profit and remu-, 
nerated by fees or commissions without themselves acquiring control of 
the goods they handle; they act, that is, as agents, but in terms of a wide 
variety of legal forms; (4) by a specialized occupational group engaged 
in trade as a capitalistic proht-making enterprise (trade on own account) 
Such persons purchase goods with the expectation of being able to resell 
them at a profit, or sell for future delivery with the expectation of being 
able to cover their obligations before that date at a profitable figure. This 
may be done by buying and seIling entirely freely in the market or sub
ject to substantive regulation; (5) by a continuous regulated process, 
under the aegis of an organized political group. of expropriation of goods 
against compensation and of voluntary or enforced disposal of these goods 
to customers, again against compensation: compulsory trade; (6) by the 
professional lending of money or procurement of credit for the purpose 
of effectuating business payments or for the acquisition of means of pro· 
duction on credit; such transactions may be with business enterprises or 
with other organized groups, particularly political bodies. The ~conomic 

 



"Trade" and Its Principal Forms 157 

function of the credit may be to finance current payments or the acquisi
tion of capital goods. 

Cases (4) and (5), and only these, will be called "trade." Case (4) 
is "free" trade, case (5') "compulsory monopolistic" trade. 

Type (r) is illustrated for budgetary units by the neg<> .. f?res and 
aclOTes who have acted nn behalf of princes, landlords, monasteries, etc., 
and for profit·making enterprises by various types of travelling salesmen; 
type (2.) is illustrated by various kinds of cO<lperative buying and selling 
agencies, including consumers' co·ope·rlltive societies; type (3) includes 
brokers, ..:ommission merchants, forwarding agents. insurance agents, 
and various other kinds of agents; type (4) is illustrated for the case of 
free market transactions by modern trade, and for the regulated case by 
various types of heteronomously imposed or autonomously agreed divi· 
sions of the market with an allocation of the transactions with certain 
customers or of the transactions in certain commodities, or by the sub· 
stantive regulation of the terms of exchange by the order of a political 
body or some other type of co-operative group; type (5) is illustrated by 

\ the state monopoly of the grain trade. 

29. The Concept of Trade and Its Principal Forms
(Continued) 

Free trade on own account (type 4), which alone will be dealt with 
for the present, is always a matter of profit-making enterprise, never of 
budgetary administration. It is hence under all nonnal conditions, iF not 
always, a matter of earning money profits by contracts of purchase and 
sale. It may, however, ~ carried on (a) by an organization subSidiary 
to a budgetary economy, or (b) it may be an inseparable part of a 
total function through which goods are brought to a state of local 
consumability .• 

Case (a) is illustrated by members of a budgetaIY unit designated 
specifically to dispose of surpluses of that unir's production on their own 
account. lf, however, it is a matter simply of "occasional" sale by differ
ent members at different times, it is not even a subsidiary enterprise, but 
where the members.in question devote themselves entirel y and on their 
own financial responsibility to sale or purchase, it is an example of the 
type (4). though somewhat modified. If, on the other hand, they act for 
the account of the unit as a whole, it is a case of the type (1). 

Case (b) is illustrated by peddlers and other small traders who travel 
with their goods, and who thus primarily perform the function of trans
porting goods to the place of sale. They have hence been mentioned 
above in connection with the function of transportation. Travelling 
commenda traders may be a transitional form between types (3) and 
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(4). Whether the transportation service is primary and the trading proSt 
secondary, Of vice versa, is generally ~uite indefinite. In any case. all 
persons mduded in these categories are 'traders." 

Trade on the individual's own account (type 4) is always caTTied on 
on the basis of appropriation of the means of procurement, even though 
his control may be made possible only by borrowing. It is always the 
trader who bears the capital risk on his own account; and, correspond~ 
ingly, it is he who, by virtue of his appropriation of the means of pro-
curement,enjoys the opportunity for profit. , 

Specialization and specification of functions in the field of free trade 
on own account may take place in a variety of different ways. From an ' 
economic point of view, it is for the present most important to distinguish 
them according to the types of economic unit between which the mer
chant mediates: (0 Trade between households (budgetary units) with a 
surplus and other households which consume the surplus; (ii) trade be
tween profit-making enterprises, themselves producers or merchants, and 
households (bud~tary units) which consume the product. The latter 
include, of course, all types of organizations, in particular, political 
bodies; (iii) trade between one profit-making enterprise and another. 

The first two cases come dose to what is usually called "retail trade," 
which involves sale to consumers without reference to the sources from 
which the goods were obtained. The third case corresponds to "wholesale 
trade." 

Trade may be oriented to the market or to customers. In the fonner 
case it may be a consumers' market, normally with the goods actually, 
present. It may, on the other hand, be a market for bltSiness enterprises, 
in which case the goods may actually be present, as at fairs and exposi~ 
tions (usually though not necessarily, seasonal), or the goods may not 
be present, as in trade on commodity exchanges (usually, though not 
necessarily, permanent). If trade is oriented directly to customers, pro
viding for the needs of a relatively fixed group of purchasers, it may be 
to households (budgetary units), as in retail trade, or to profit-making 
enterprises. The latter may in turn be producing units or retail enter
prises or, finally, other wholesale enterprises. There may be various levels 
of middlemen in this sense, varying from the one nearest the producers 
to the one who sells to the retailer. . 

According to the geographical source of the goods disposed of, trade 
be ". I I" "I I " may mter oca or oca. 

The merchant may be in a position in fact to secure purchases on his 
own tenns from the economic units which sell to him-putting~ut trade. 
He may, on the other hand, be in a position to dictate the terms of his 
sales to the economic units which buy from him-traders' monopolt,: 
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The 6rst type is closely related to the putting·out organization of industry 
and is generally found combined with it. The second is "substantively 
regulated" trade, a variety of type (4). 

It goes without saying that every market·oriented business enterprise 
must dispose of its own goods, even if it is primarily a producing enter
prise. This type of markering is not, however, "mediation" in the sense 
of the above definition so long as no members of th~ administrative staff 
are specialized for this and only this purpose (such as travelling sales
man). Only then is a specialized "trading" function being performed. 
There are, of course, all manner of transitional forms. 

The calculations underlying trading alZtivity will be called "specula
tive" to the extent to w hic h they are oriented to possibilities, the realiza
tion of whkh is.regarded as fortuitous and is in this sense uncalculable. 
In this sense the merchant assumes the burden of "uncertainty."~l The 
transition from rational calculation to what is in this sense speculative 
calculation is enti reI y continuous, since no calculation w hic h a ttem pts 
t<;J forecast future situations can be completely secured against unexpected 
"accidental" factors. The distinction thus has reference only to II differ
ence in the degree of rationality. 

The forms of technical and economic specialization and specification 
of function in trade do not differ substantially from those in other fieJds. 
The department store corresponds to the f::lctory in that it permits the 
most extensive development of internal speciaiization of function. 

29a. The Concept of Trade and Its Principal Forms
( Concluded) 

The term "banks" win be used to designate those types of profit
making "trading" enterprise which make a specialized function of ad
ministering or procuring money. 

Money may be administered for private households by taking private 
deposit accounts and caring for the property of priva te individuals. It ma y 
also -be administered for political bodies, as when a bank carries the 
account of a government, and for profit·making enterprise, by carrying 
business deposits and their current accounts. 

Money may be procured for the needs of budgetary units, tI$ in ex· 
tending private consumption credit to private individuals, or in extending 
credit to political bodies. It may be procured for profit-making enterprises 
for the pUIPlse of making payments to third persons, as in the creation 
of bills of exchange or the provision of checks or drafts for remittances, 
It may also be used to make advances on future payments due from 
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customers, especidly in the form of the discounting of bills of exchange. 
It may, finally, be used to give credit for the purchase of capital goods. 

Formally, it is inqifferent whether the bank (I) advances this money 
from its own funds or promises to make it available on demand. as in the 
provision for over·drafts of a current account, ana whether the loan is or 
is not accompanied by a pledge or any other form of security provided by 
the borrower; or, (2) whether the bank, by some type of guarantee or in 
some other manner, influences others to grant the funds. 

In practice, the business policy of banks is normally aimed to make 
a profit by relending funds which have been lent to them or placed at 
their disposal. 

The funds which a bank lends may be obtained from stocks of bul
lion or of coin from the existing mints whjch it holds on credit or by its 
own creation :Jf certificates (banco·money) ()r of me311s of circulation 
(bank notes), or, finally, .from the depC):;ib of private individuals who 
have rlaced their money at its disposal. 

Whether a bank borrows on its own to obtain the funds it lends out 
or creates means of circulation, it must, if it is acting rationally, attt'mpt 
to provide for coverage to maintain its liquidity-that is, it must keep a 
sufficient stock of cash reserves or arrange the tenns of credit granted in 
such a manner that it can always meet its normal payment obligati,:m:;. 

As a rule, the observance of liquidity ratios by money·creating (i.e., 
note·issuing) banks 'is provided for in imposed regulations by organiza
tions (merchant guilds or political bodies). These regulations are at the 
same time usually d.esigned to protect the chosen monetary system of an 
area as far as possible against changes in the substantive validity of the' 
money, and thus to protect the"(formal) rationality of the economic cal
culations of budgetary units, above all those of the political body, and of 
profit-making enterprises against disturbances from (substantive) ir
rationalities. In particular, the most stable rate of exchange possible for 
one's own money against the monies of other monetary areas, with which 
trade or credit relations exist or are desired, is usually striven for. This 
type of monetary policy, which attempts to control the factors of irration
ality in the monetary field, wilJ, following G. F. Knapp, be called "lytric" 
policy. In the strictly laissez-faire state, this is the most important func
tion in the realm of economic policy which the state would undertake. 
In its rational form this type of policy is entirely restricted to the modern 
state. 

The policy measures of the Chinese with respect to copper and paper 
money and the Roman coinage policy will be discussed at the proper 
point, but they did not constitute a modem lytric monetary policy. Only 
the banco·money policy of the Chinese guilds, which fonned the model 
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for the Hamburg banco mark, came up to modern standards of ·rational
ity;'~ 

The term "financing" (Finanzierungsgeschiifte) will be applied to all 
business transactions which are oriented to obtaining control, in one of 
the following ways, of favorable opportunities for profit-making by busi
ness enterprise, regardless of whether they are carried on by banks or by 
other agencies, including individuals, as an occasional source of proSt 
or as a subsidiary enterprise, or as part of the speculative operations of a 
"financier": (a) through the transformation of rights to appropriated 
profit opportunities into securities or other negotiable instruments, and 
by the acquisition of these securities, either directly or through such 
subsidiary enterprises as are described below under (c); (b) by the sys
tematic tender (or, occasionally, refusal) of business credit; (c) through 
compulsory joining, if necessary or desired, of hitherto competing enter
prises] either (i) in the form of monopolistic regulation of enterprises 
at the same stage of production (cartellization), or (ii) in the form of 
monopolistic fusion under one maTl'agement of hitherto competing enter
prises for the purpose of weeding out the least profitable ones (merger), 
or (iii) in the not necessarily monopolistic form of the fusion of special
ized enterprises at successive stages of a production process (vertical com
bination), or finally (iv) in the form of an attempted domination of 
many enterprises through operations with their shares (trusts, holding 
companies) or the creation of new enterprises for the purpose of increas
ing profits or merely to extend personal power (financing as such). 

Of course, financing operations are often carried out by banks and, 
as a general rule, unavoidably involve their participation. But the main 
control often lies in the hands of stock broke~, like Harriman, C(" of 
individual large-scale entrepreneurs in production, like Carnegie. The 
formation of cartels is also often the work of large-scale entrepreneurs, 
like Kirdorf; while that of trusts is more likely to be the work of "finan
ciers," like Could, Rockefeller, Stinnes, and Rathenau. This will be 
further discussed below. 

30. The Conditions of Maximum Formal Rationality of 
Capital Accounting 

The following are the principal conditions necessary for obtaining a 
maximum of formal rationality of capital accounting in production enter
prises: (I) complete appropriation of all material means of production 
by owners and the complete absence of all formal appropriation of op
portunities for profit in the market; that is, markd freedom; (2.) complete 
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autonomy in the selection of management by the owners, thus complete 
absence of formal appropriation of rights to managerial functions; (3) 
complete absence of appropriation of jobs and of opportunities for earn
ing by workers and, conversely, the absence of appropriation of workers 
by owners. This implies free labor, freedom of the labor market, and 
freedom in the selection of workers~ (.~) complete absence of substantive 
regulation of consumption, production, and prices, or of other forms of 
regulation which limit freedom of contract or specify conditions of ex· 
change. This may be called substantive freedom of contract; (5) com
;>lete calculability of the technical conditions of the production process; 
that is, a mechanically rational technology; (6) complete calculability of ' 
the functioning of public administration and the legal order and a 
reliable purely formal guarantee of all contracts by the political authority. 
This is a formally rational administration and law; (7) the most complete 
separation possible of the enterprise and its conditions of success and 
failure from the household or private budgetary unit and its property 
interests. It is particularly important that the capital at the disposal of the 
enterprise should be clearly distinguished from the private wealth of the 
pwnelS, and should not be subject to division or dispersion through 
inheritance. For large·scale enterprises, this condition tends to approach 
an optimum from a formal point of view: in the nelds of transport, 
manufacture, and mining, jf they are organized in corporate form with 
freely transferrable shares and limited liability, and in the field of agri
culture, if there are relatively long-term leases for large-scale productIOn 
units; (8) a monetary system with the highest possibJe degree of formal 
rationality. 

Only a few points are in need of comment, though even these have 
already been touched on. 

C J) With respect to the freedom of Iabor and of jobs from appropri
ation, it is tlU' that certain types of unfree hbor, particularly full-fledged 
slavery. have guaranteed what is formally a more complete power of 
disposal o~~r the worker than is the case with employment for wages. 
But there are various reasons why this is less favol"able to rationality 
and efficiency than the employment of free labor: (a) The amount of 
capital which it was necessary to invest in human resources through 
the purchase and maintenance of slaves has been much greater than that 
reguired by the employment of free labor; (b) the capital risk attendant 
on slave ownership has not only been greater. but specifically irrational 
in that slave labor has been exposed to all manner of non-economic in
fluences, particularly to political influence in a very high degree; (c) 
the slave market and correspondingly the prices of slaves have been par
ticularly subject to Buctuation, which has made a balancing of profit 
and loss on a rational basis exceedingly difficult; Cd) for similar_reasons, 
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particularly involving the political situation, there has been a difficult 
problem of recruitment of slave labor forces; (e) when slaves have been 
permitted to enjoy family relationships, this has made the use of slave 
labor more expensive in that the owner has had to bear the cost of main
taining the women and of rearing children. Very often, he has had no 
way in which he could make rational economic use of these elements as 
part of his labol force; CO hence the most complete exploitation of slave 
labor has been possible only when they were separated from family rela
tionships and subjected to a ruthless discipline. Where this has hap
pened it has greatly accentuated the difficulties of the problem of recruit
ment; Cg) it has in general been impossihle to use slave labor in the 
operation of tools and apparatus, the efficiency of which required a high 
level of responsibility and of involvement of the operator's self-interest; 
(h) perhaps most important of all has been the impossibility of selection, 
of employment only after trying out in the job, and of. dismissal in ac
cordance with fluctuations of the business situation or ,when personal 
efficiency declined. 

Hence the employment of slave labor has only been possible in gen
eral under the following conditiom: (a) Where it has been possible to 

\ maintain slaves very cheaply; (b) where there has been an opportunity 
for regular rp.cruitment through a well-supplied slave market; (c) in 
agricultural production on a large scale of the plantation type, or in very 
simple industrial processes. The most important examples of this type 
of relatively successful use of slaves are the Carthaginian and Roman 
piantation~, those of colonial areas and of the SQuthern United States, 
and the RUSi>ian "factories." The drying up of the slave market, which 
resulted from the pacification of the Empire, led to the decay of the 
plant:otiom of Anti<Juity.~8 In North America, the same ,situation led to 
a conlimLil search for cheap new land, since it was impossibJe to. meet 
tho: Costs of s!fJve:: and pay a land rent at the same time. In Russia, the 
~rf "factories" were barely able to meet the competition of the kustar 
type uf hou~ehold indu$l{'''' and, were totally unable to compete with free 
fa(i,')ry Jab;,; •. E\'~>J he'bte .. he emancipation of the serfs, petitions for 
rei'mission tD disrruss w()rk~iS were common, and the factorie1; d:xayed 
with the introdu(';[ion of sn(lp~ u_~ing free labor, --

When workers are employed for wages, the following advantages .. to 
industrial profitability and efficiency are conspicuous: (a) Capital risk 
and the necessary capital investment are smaller; (b) the costs of re
production and of bringing up children fall entirely on the worker. His 
wife and children must seek employment on their own account; (c) 
largely for this reason, the risk of ~missal is an important incentive to 
the maximization of production; Cd) it is possible to select the labor 
force according to ability and willingness to work. 

(2) The follOWing comment may be made on the separation of en
terprise and household. The separation in England of the producing 
farm enterrri-se. leasing the land and operating with capital accounting, 
from the entailed ownership of the land is by no means fortuitous, but 
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is tht: outcome of an undisturbed development over centuries which 
was charactemtd by the absence of an effective protection of the status 
of peasants. This in tum was a consequence of the country's insular 
!?OSition. Every joining of the C1tVnePship of land with the cultivation of 
tbe land turns the land into a capital good for the economic unit, thus 
increasing the capital requirements and the capital risks of this unit. It 
impedes the separation of the h usehold from the economic establish
ment; the settlements paid out at inheritance, for instance, burden the 
res urces of the enterprise. It reduces the liquidity of the entrepreneur's 
capital and introduces a number of irrational factors into his capital ac
COUnting. Hence the separation of landownership from the organization 
of agricultural production is, from a fonnal pint of view, a step which 
promotes the ationality of capital accounting. It goes without saying, 
however, that any substantive evaluation of this phenomenon is quite 
another matter, and its conclusions may be quite different depending on 
the values underlying the judgment. 

3 I • . The Principal Modes of Capitalistic Orientation of 
Profot-Making 

The "capitalistic" orientation of profit-making activity (in the case ci 
rationality, this means: the orientation to capital accounting) can take 
a number of qualitatively different forms, each of which represents a 
definite type: 

1. It may be orientation to the pIofit possibilities in continuous buy
ing and selling on the market ("trade") with free exchange-that is, ' 
absence of formal and at least relative absence of substantive compulsion 
to effect any given exchange; or it may be oIientation to the profit pos
sibilities in continuolls production of goods in enterprises with capital 
accounting. 

2. It may be orientation to the profit' possibilities in trade and specu
lation in different currencies, in the taking over of payment functions 
of aD sorts and in the creation of m~s of payment; the same with 
respect to the professional extension of credit, either for consumption or 
for profit-making purposes. 

3- It may be orientation to oppo;tunities for predatory profit from 
political organizations or persons connected with politics. This includes 
the financing of wars or revolutions and the .:nancing of party leaders 
by loans and supplies. 

4. It may be orientation to the pIofit opportunities in cOntinuous 
business activity which arise hy virtue of domination by force or of a 
position of power guaranteed by the political authority. There are two 
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main sub-types: colonial profits, either through the operation of planta
tions with compulsory deliveries or compulsory labor or through monopo· 
listic and compulsory trade, and fiscal profits, through the farming of 
taxes and of offices, whether at home or in colonies. 

5. It may be orientation to profit opportunities in unusual transac
tions with political bodies. 

6. Tt may be orientation to profit opportunities of the fo]]owing types: 
(a) in purdy speculative transactions in standardized commodities or in 
the securities of enterprises; (b) in the execution of the continuous 
financial operations of political bodies; Cc) in the promotional financing 
of new enterprises in the form of sale of securities to investors; Cd) in 
the speculative financing of capitalistic enterprises and of various other 
types of economic organization with the pUlpose of a profitable regula
tion of market situations or of attaining power. 

Types (I) and (6) are to a large extent peculiar to the modern West
ern World. The other types have been common all over the world for 
thousands of years wherever the possibilities of exchange and money 
economy (for type :1) and money financing (for types 3-5) have been 
present In the Western World they have not had such a dominant 
importance as modes of profit-making as they had in Antiquity, except 
in restricted areas and for relatively brief periods, particularly in times 
of war. Where large areas have been pacified for a long period, as in the 
Chinese and later Roman Empire, these types have tended to decline, 
leaving only trade, money changing, and lending as f~s of capitalistic 
acquisition. For the capitalistic financing of political actmties was every
where the product of the competition of states with one another. for 
power, and of the corresponding competition fOr capital which moved 
freely between them. All this ended only with the establishment of the 
unified em pires. 

The point of view here stated has, if the author's memory is accurate, 
been previously put forward in the clearest form by- J. Plenge in his 
Von aer Diskontpolitik ZUT HeTTsch4ft uber den Geld"u:r1ct (Berlin 
1913). Before that a similar position seems to have been taken only in 
the author's article, "Agrtlrverhaltnisse im Altertum," 1909 [reprinted in 
GAzSW, 1924; cf.1.75ff.J 

It is only in the modem Western World that rational capitalistic 
enterprises with fixed capital, free labor, the rational specialization and 
combination of functions, and the allocation of productive functions on 
the basis of capitalistic enterprises, bound together in a market economy, 
are to be found. Tn other words, we find the capitalistic type of organization 
of labor, which in formal terms is purely voluntary, as the typical and 
dominant mode of providing for the wants of the masses of the population, 
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with expropriation of the workers from the means of production and ap
propriation of the enterprises by security owners. It is also only here 
that we find public credit in the form of issues of government securities, 
the "going public" of business enteIprises, the floating of security issues and 
financing carried on as the specialized function of rational busincs~ 
enterprises, trade in commodities and securities on organized exchanges, 
money and capital markets, monopolistic organizations as a form of ra
tional business organization of the entrepreneurial production of goods, 
and not only of the trade in them. 

This difference calls for an explanation a~d the explanation cannot 
be given On economic grounds alone. Types (3) to (5) inclusive will be 
treated here togetr-eras "politically oriented capitalism." The whole of 
the later discussiop will be devoted particularly to the problem of explain
ing the difference. In general tenns, it is possible only to make the fol-
lowing statements; . 

1. It is clear froln the very beginning that the politically oriented 
events and processes which open up these profit opportunities exploited 
by political capitalism are irrational from an economic point of vie-w
that is, from the point of view of orientation to market advantages and 
thus to the consumption needs of budgetary units. 

2. It is further dear that purely speculative profit opportunities and 
pure consumption credit are irrational from the point of view both 
of want satisfaction and of the production of goods, because they are de
termin.,'{l. by the fortuitous distribution of ownership and of market ad· 
vantages. The same may also be true of opportunities for promotion and , 
financing, under certain circum~tancesj but this is not necessarily always 
the case. 

Apart from the rational capitalistic enterprise, the modern economic 
order is unique in its monetary system and in the commercialization of 
ownership shares in enteIprises through the various forms of securities. 
B9th these peculiarities must be discussed-first the monetary system. 

32. The Monetary System of the Modern State and the 
Different Kinds of Money: Currency Money 

J. (a) The modem-state has universally assumed the monopoly of 
regulating tht"' monetary system by statute; and (b) almost without ex-
ception, the n .... poly of creatingmoney, at least for coined money. 

Originally, purely fiscal considerations were decisive in the creation 
or this monopoly~eigniorage (minting fees) and other profits Jrom 
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coinage. This was the ma:ive for the prohibition of the use of foreign 
money. But the monopolization d issue of money has not been universal 
even up into the modern age. Thus, up until the currency refonn [of 
1871-1873] foreign coim were curref)t in Bremen. 

(c) With the increasing importance of its taxation and its own eco
nomic enterprises, the state has become both the largest receiver and the 
largest maker of payments in the society, .either through its own pay 
offices or through those maintained on its behalf. Quite apart from the 
monopoly of monetary regulation and issue, because of the tremendous 
importance of the financial transactions of the state tbe behavior of the 
sdlte treasurers in their monetary transactions is of cruciaJ signifiqlnce 
for the monetary system-above all, what kind of money they actually' 
have at hand and hence can payout, and what kind of money they force 
on the public as legal tender, and' further, what kind of money they 
actually accept and what kind they partially or fully repudiate. 

Thus, paper money js partially repudiated if customs duties have to 
be paid in gold, and was fully repudiated (at least ultimately) in the 
case of the assignats of the French Revolution, the money of the Con
federate States of America, and that issued by the Chinese Government 
during the Tai Ping Rebellion. 

In terms of its Jegal properties, money can be defined as a "legal 
means of payment" which everyone, including also and especially the 
publi.c pay offices, is obligated to accept and to pay, either up to a given 
amount or without limit. In terms of the behavior of the state Cregi
minal) it may be defined as that money which public pay offices accept 
in payment and for which they in turn enforce acceptance in their pay
ments; legal compulsory money is that money, in particular, which they 
impose in their payments. The "imposition" may occur by virtue of exist
ing legal authority for reasons of monetary policy, as in the case of the 
[German silver] Taler and the [French silver] five-franc piece after the 
discontinuance-as we know, never really put into effect-of the coining 

, of silver [187 I and 1876]; or it may occur because the state is incapable 
of paying in any other means of payment. In the latter case, an existing 
legal authority to enforce acceptance may now be employed for the first 
time, or an ad hoc legal authority may be created, as is almost always true 
in cases of resort to paper money. In this last case, what usually happens 
is that a means of exchange, which was previously by law or de facto 
redeemable in definitive money, whether its acceptance could be legally 
imposed or not, will now be de facto imposed and by the same token be
come de facto unredeema bIe, 

By passing a suitable law, a state can turn any object into a "legal 
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means of payment" and any chartarobject into "money" in the sense of 
a means of payment. It can establish for them any desired set of "value 
scales" or, in the case of "market money," "currency relations" [see above, 
ch. II, sec. 6 J. There are, however, certain formal disturbances of the 
monetary system in these cases which the state can either not suppress at 
all or onI y with great difficulties: 

(a) In the case of administrative money, the forgery of notes, which 
i~ almost always very profitable; and (b) with an forms of metallic 
money, the non-monetary use of the metal as a raw material, where its 
products have a high value. This is particularly true when the metal in 
question is in an undervalued currency relation to others. It is also, in 
the case of market money, exceedingly difficult to prevent the export of 
the coins to other countries where that currency metal has a higher value. 
Finally, it is difficult to compel the offer of a legal monetary metal for 
coinage where it is undervalued with respect to the currency money 
(coins or paper). 

\Vith paper money the rate of exchange of one currency unit of the 
metal with its nominal equivalent of paper always becomes too un
favorable for the metal when redeemability of the notes is suspended, 
and this is what happens when it is no longer possible to make payments 
in metal money. 

The exchange ratios between several kinds of market money may be 
determined (a) by fixing the relation for each particular case; (b) by 
establishing rates periodically; and (c) by legal establishment of per
manent rates, as in bimetallism. 

In cases (a) and (b) it is usual that only one metal is the effective 
currency (in the Middle Ages it was silver), while the others are used 
as trading coins with varying rates, The complete separation of the spe
cific modes of use of clifferent types of market money is rare in modem 
monetary systems. but has at times been common, as in China and ·in 
the Middle Ages. 

2. The definition of money as a legal means of payment and as the 
creature of the "Iytric" administration of politic.al bodies is, from a socio· 
logical point of vie· ..... , not exhaustive. This deSnition, to put it in G. F. 
,Knapp's words, starts from "the fact of the existence of debts,"~' espe
cially of tax debts to the state and of interest debts of the state. What is 
relevant for the legal discharge of such debts is the continuity of the 
nominal unit of money, even though the monetary material may have 
changed, Or, if the nominal unit should change, the "historical defini
tion" of the new nominal unit. Beyond that, the individual today values 
the nominal unit of money as a certain proportional part of his nominal 
money income, and not as a chartal piece of metal or note. 
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The stat~ can through its legislation-or its administrative staff 
through the actual behavior of its pay offices-indeed dictate the formal 
validity of the "currency" of the monetary area which it rules. 

Provided, that is, that it employs modern methods of administration. 
It was not, however, possihle at all times, for instance, in China. There 
in earlier times it has generally not heen possible because payments by 
and to the government were too small in relation to the total field of 
transactions. Even recently it appears that the Chinese Government has 
not been ahle to make silver into a "limited monev" currencY with a 
gold .:€Serve hecause it was not sufficiently powerful to suppress the 
counterfeiting which would undoubtedly have e~ued. 

However, it is not merely a matter of dealing ~'ith existing debts: but 
also with exchange in the present and the contraction of new debts to be 
paid in the future. But in this connection the orientation of the parties 
is primarily to the status of money as a means of exchange [see above, 
c h.II, sec. 6], and thus to the probability that it will be at some future 
time acceptable in exchange for specified or unspecified goods in price 
relationships which are capable of approximate estimate. 

I. Under certain circumstance, it is true, the probability that urgent 
debts can he paid off to the state or private individuals from the pro· 
ceeds may also he imponandy involved. This case.,. may, however, be 
left out of account here because it only arises in em~gency situations. 

2. In spite of the faCt that it is othelwise absolutely correct and 
hlilliantly executed, hence of pennanently fundamental impoItance, it 
is at this point that the incompleteness of C. F. Knapp's Staatliche 
Theorie des Geldes becomes evident. 

Funhermore, the state on its part needs the money which it receives 
through taxation or from other sources also as a means of exchange, 
though not only for that purpose, but often in fact to a very large extent 
for the payment of interest on its debt. But its creditors, in the latter case, 
will then wish tQ employ it as a means of exchange; indeed this is the 
main reasOn why they desire money. Andit is alm~t always true that 

. the state itself needs money to a large degree, sometimes even entirely, as 
a means of exchange to co~r future purchases of goods and supplies jn . 
the market. Hence, however necessary it is to distinguish it analytically, 
it is not. after all, the fact that money is a means of payment which is 
decish,·e. 

The exchange possibility of money against other specific goods, which 
rests on its valuation in relation to marketable goods, will be called its 
';substaTltiv{"" validity, as opposeJ to its formal, legal validity as a means 
of payment and the frequently existing legal compulsion for its formal 
'J"e as q "l~B"S of exchange. . 
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In principle, as an observable fact, a monetary unit has a substantive 
valuation only in relation to definite types of goods and only for each 
separate individual as his own valuation on the basis of the marginal 
utility of money for him, which will vary with his income This marginal 
utility is changed for the individual with any increase in the quantity of 
money at his disposal. Thus the marginal utility of money to the issuing 
autho~ty falls, not only, but above all, when it creates administrative 
money and uses it for obtaining goods by exchange or forces it on the 
public as a means of payment. There is a secondary change in the same 
direction for those persons who deal with the state and who, because of 
the higher prices resulting from the lowered marginal utility of money 
to public bodies, become the possessors of larger money stocks. The 
"purchasing power" now at their disposal-that is, the lowering of the 
marginal utility of money for these possessors--can in turn result in an 
increase in prices paid to those from whom they purchase, etc. If, on 
the other hand, the state were to withdraw from circulation part of the 
notes it receives-that is, if it should not pay them out again, but destroy 
them-the result would be that the marginal utility of money of its 
lessened money stocks would rise, and it would have to curtail its ex
penditures correspondingly, that is, it would reduce its demand prices 
appropriately. The results would be the exact opposite of those just out
lined. It is hence possible for administrative money, though by no 
means only this, to have an important effect on the price structure in 
any given monetary area. (The speed at which thi~ will occur and the 
different ways in which it affects different goods cannot be discussed 
here) 

3. A cheapening and increase in the supply, vr vice versa, a rise in 
cost and curtailment of the supply in the production of monetary metals 
could have a similar effect in all countries using it for monetary purposes. 
Monetary and non-monetary uses of metals are closely interdependent, 
but the only case in which the non-monetary use of the metal has been 
decisive for its valuation as money has been that of copper in China. 
Gold will enjoy an equivalent valuation in the nominal unit of gold 
money less costs of coining as long as it is used as a means of pf!yment 
between monetary areas and is also the market money in the monetary 
areas of the leading commercial pow~rs. In the past this was true also of 
silver and would be today if silver were still in the same position as 
gold. A metal which is nor used as a means of payment between mone
tary areas, but constitutes market money in some of them, will naturally 
have a definite value in terms of the nominal monetary unit of those' 
areas_ But these in tum will, according to the costs of adding to the sup
ply and according to the quantities in circulation, a9d, finally,. according 
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to the so-called "balance of payments," have a Ructuating exchange re
lationship to other currencies. Finally, a precious metal which is uni
versally used for restricted coinage into administrative money, but not as 
market money, is primarily valued on the basis of its non-monetary use. 
The question is always whether the metal in question can be profitably 
produced and at what rate. When it is completely demonetized, this 
valuation depends entirely on its money cost of production reckoned in 
international means of payment in relation to the non-monetary demand 
for it. If, on the other hand, it is used universally as market money and 
as an international means of payment, its valuation will depend on costs 
in relation primarily to the monetary demand for it, When, finally, it has 
a limited use as marker or administrative money, its valuation will be 
determined in the long rW1 by whichever of the two demands for it, as 
expressed in terms of international means of payment, is able to afford 
better to pay the costs of production. If its use as market money is 
limited to n particular monetary area, it is unlikely in the long run that 
its monetary use will be decisive for the valuation, for the exchange rate 
of such special-standard areas to othei: monetary areas will tend to fall, 
and it is onl y when international trade is completely cut off-as in China 
and Jallan in the past, and in the areas still actual1y cut off from each 
other after the war today-that this will not affect domestic prices. The 
same is true for the case of a metal used as regulated [i.e., limited 
coinage] administrative money; the strictly limited possibility of the use 
of the metal as money could be decisive for its valuation only if it would 
be minted in great quantities. The long-run outcome would in this case, 
however, be similar to that of a metal used as market money only in a 
restricted area. 

Though it was temporarily realized in practice in China, the monop' 
olization of the total production and use of a monetary metal is essen
tially a theoretical, limiting case. If several competing monetary areas 
are involved and wage labor is used, it does not alter the situation as 
much as pOSSibly might be expected. For if all payments by government 
agencies were made in terms of this metal, every attempt to limit its 
coinage or to tax it very heavily, which might well yield large proht, 
would have the same result as it did in the <..'ase of the very high Chinese 
seigniorage. First, in relation to the metal the money would become 
very highly valued, and if wage l:abor were used, mining operations 
would to a large extent become unprofitable. As the amount in circula
tion declined, there would result a "contra-inflation"; and it is possible, 
as actually- happened in China where this led at times to complete 
freedom of coinage, that this would go so far as to induce the use of 
mone), substitutes and a large extension of the area of natural economy. 
This also happened in China. If a market economy were to be main-
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tained, it would be hardly possible for monetary policy in the long run 
to act otherwise than as jf.free coinage were legall}. in force. Th~ only 
difference is that minting would no longer be left to the initiative of 
interested parties. Vv'jth complet./;! socialism, on the other hand, the 
problem of money wou.ld cease to be significant and the precious metals 
,vould hardly be produced at all. 

4. The fact that the precious met:J.ls have normally become the 
monetary standard and the material from which money is made is his
torically an outcome of their function as ornaments and hence, spe
cifically, as gifts. But apart from purely Jechnical factors, this use was 
also determined by the fact that they were goods which were typicaJly , 
dealt with by weight. Their maintenance in this function is not at first 
sight obvious since today, for all except the smallest payments, everyone 
normally uses notes, especially bank-notes, and expects to receive them 
in payment. There are, howe\'er, important motives underlying retention 
of metal standards. 

5. In aJl modern states, not only is the issue of money in the form 
of notes legally regulated, but it IS monopolized by the state. It is either 
carried out directly by the state ibelf, or by one or a few issuing agencies 
enjoying special privileges but subject to the control of the state-the 
banks of issue. 

6. The term "public currency money" Cregiminales KurantgeldY~ 
wiJl be applied only to money which is actually paid out by public 
agencies and acceptance of which is enforced. On the other hand, any 
other money which, though not paid out under compulsory acceptance" 
is used in transactions between private individuals by virtue of formal 
legal provisions, will be called "accessory standard money." !\'10ney 
which must legally be accepted in private transactions only up to a 
given maximum amount, will be called "change" CScheidegeld). (This 
terminology is based on that of Knapp. This is even more definitely true 
in what follows.) 

"Definitive" currency money means public currency money; whereas 
any type of money is to be called "provisional" currency money so far 
as it is in fact effectively exchangeable for or redeemable in terms of 
'definitive currency. 

7. In the long run, public currency money must naturally coincide 
with the effective currency_ It cannot be a possibly separate, merely 
"official" legal tender currency. Effective currency, however, is neces
sarily one of three things: (a) free market money; (b) unregulated; or 
(c) regulated administrative money. The public treasury does not make 
its payments simply by deciding to apply the rules of a monetary system 
which somehow seems to it ideal, but it~ 'acts are determined b~ its own 
financial interests and those of important economic groups. 
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With regard to its chartal form, an effective standard money may be 
metallic money or note money.~6 Only metallic money can be a free 
marJret money, but this is not necessarily the case for all metallic money. 

I t is free mar ket money when the lyrric administr ation will coin an y 
quantity of the standard metal or will exchange it for chartal coins-
"hylodromy."'·1 According, then, to the precious metal which is chosen 
as the standard, there will be an effective gold. sih'er, or copper standard, 
Vv'hether the lytric administration is in fact in a position to maintain an 
actual hylodrornk: system does not depend simply on its own desires, 
but on whc::ther individuals are interested in presenting metal for coinage. 

It is thus po~sible for hylodromy to e)Cist "offidnlly" without existing 
"effcctively." Whatever the official position may be, it is not effective 
(a) when, gi':en hylodromy with several metals. on<..' or more of tht:::se is 
at the ollicial me undervalued with respect to the market price of the 
raw m<lterial. In that case, naturall y, only the overvHlued metal will be 
ofFereu to the mint for coinage and to creditors in payments. If the public 
pay offices do not participate in this trend, the overvalued coins will pile 
up in their hands until they, too, have nothing else to offer in their pay
ments. If the price relation is rigidly enough maintained, the lmder
valued coins will then be melted down, or they will be exchanged by 
weight. as commodities, against the coins of the overvalued metal. 

(b) Hylodromy is also not effective if persons making payments. 
including especially public agencies under stress of nt:cessity, continually' 
and vn a large scale make use of their formal right or usurped power to 
compel acceptance of another means of payment, whether metal or notes, 
which is not presently provisional [i,e. redeemable! money> but either has 
been accessory money or, if previously provisional, has ceased to be reo 
deemable because of the insolvency of the issuing agency. 

In case (a) hylodromy always ceases, and the same thing happens in 
case (b) when accessory forms of money or forms which are no longer 
effectively provisJ0nai are forced on the public persistently on a large 
scale. 

The outcome in case (a) is to confine the maintenance of the fixed 
rate to the overvalued metal. which then becomes the only free market 
,-noney; the result is thus a new metallic. standard. In case (b) the 
accessory metal or notes which arc no longer e1fectively provisional be
come the standard money. In, the first case we get a "restricted money" 
standard; in the se,~ond> a paper standard. 

It is also possible for hylodromy to be effective wi thou t being official 
in the sense of being legally established. 

An example is the compet'ition of the various coining authorities in 
the Middle Ages. determined by their IIsc31 interest in seigniorage, to 
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mint as much as possible of the. mOnetalY metals. There was no fonnal 
establishment of hylodtomy at that time, but the actual situation was 
much as if there had been. 

In view of what has just been said, a "monometallic legal standard," 
which may be gold, silver, or copper. will be said to exist when one metal 
is by law hylodromic. A "multimetallic legal standard," on the other 
hand, exists when mo~ than one metal is used (it may be two Or three) 
and they are freely coined in a fixed ratio to each other. A "parallel legal 
standard" exists when several metals are freely coinable without a fixed 
ratio. A standard metal and a metallic standard will only be spoken of 
for that metal which is effectively hylodromic, and thus, in practice, con-, 
stitutes actual market rtl:0ney. 

Legally, all countries of the Latin Union were under bimetallism 
until the suspension of the free coinage of silver, which followed the 
Cennan currency refonn [r87r]. But effectively, as a rule, only the 
metal which was for the time being overvalued was actually a standard 
metal. The legal stabilization of the exchange ratio, however, worked 
so. well that the change was often scarcely noted and there seemed to be 
effective bimetallism. But insofar as the ratio shifted, the coins of the 
undervalued money became accessory money. (This account of the mat
ter coincides closely with that of Knapp). At least where there is com
petition between several autocephalous and autonomous minting agen
cies, bimetallism is an effective monetary state only as a transitory 
phenomenon and is usually only a legal, as opposed to an effective, state 
of affairs. 

The fau that the undervalued metal is not brought to the mint is , 
naturally the result not of administrative action, but of the changed 
market situation in relation to the persistence of the legal COinage ratio 
of the metals. It would, of course, be possible for the mint to continue 
to coin that metal at a loss as administrative money, but ~ince the non
monetary uses of the money are more pro6.table, it c)uld not be kept in 
circulation. 

33. Restricted Money 

Any type of metallic money which is not hylodromic will be called 
"restricted money" CSperrgeZd) if it is currency money. Restricted money 
may circulate as accessory money; that is, having a fixed relationship to 
some other currency money in the same monetary area. This latter may 
be another form of restricted money, paper money, or a market money. 

Or restricted money may be oriented to an intemational standard. 
This is the case when it is the sole currency money in its own area, and 
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provJSlon is made for having international means of payment available 
for making payments abroad, either in coin or in bullion. This is a 
"convertible re$tricted money" standard with a reserve fund of foreign 
exchange. 

(a) Restricted money will be called "pnticular" when it is the only cur
rency money, but is not oriented to an international standard. 

Restricted money may then be valued internationally ad hoc each 
time international means of payment or foreign exchange is bought; or, 
when this is possible, it may be given a fixed relation to the international 
standard. Taters and silver five·franc pieces were restricted money with 
a hxed relation to the currency money of the same country; both were 
accessory money. The Dutch silver gulden has been oriented to the 
international gold standard after ha\(ing been "particular" for a short 
time after the restriction of coinage, and now the rupee is in the same 
position. This is also true of the Chinese dollar which, since the coin· 
age 'l'egulation of 24 May J9JO, is "particular" as long as hylodromy, 
which i$ not mentioned in the statute, does also de facto not exist. The 
prientation to the international gold standard, as recommended by the 
American Commission, was rejected. 

In the case of. a "restricted" money, free coinage at fixed rater 
(~ylcxlromy) would be very profitable to the private owners of the 
precious metals. Nevertheless, and precisely for this reason, restriction 

is maintained because it is fea:-ed that the introduction of hylodromy of 
the metal of the formerly restricted money would lead to abandonment 
as unprofitable of the hylodromy of the other met8l which was fixed in 
too Iowa ratio to it. The monetary stock of this metal, which would now 
become "obstructed" (see next paragra.ph), would be put to more profita
ble non-monetary uses. The reason why a rational lytric administration 
wishes to avoid this is that the other metal, which would be forced out, is 
an international means of payment. 

(b) Restricted currency money will be called "obstructed" market 
money when, contrary to the case just cited, free coinage exists legally, 

but)s unprofitable to private business and hence does not take place. This 
lack of profitability may rest on an unfavorable relation between. the 
market price of the metal 'and its monetary ratio to the market money, 
if a metal, or to paper money. Such money must at some time in the past 
have been market money; but, with multimetallism, changes in the rela
tive market prices of the m'etals or, with multi- or monometallism, finan· 
cial catastrophes, must have made the payment of metallic money by 
the government impossible and must have forced it to adopt paper money 
and to make it irredeemable. In consequence the private business pre
conditions of effective hylcxlromy have ceased to exist. This money will 
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then no longer be used in transactions~at least, insofar as action is 
rational. 

(c) Apart from restricted currency money. which alone has been 
called "restricted money" here, there may be restricted "change" money 
~that is, money which must be accepted as means of payment only up 
to a given amount. Usually, though not necessarily, it is then inten
tionally coined a t a rate which overvalues it in relation to standard coin 
to ptotect it from being melted down. Usually, then, it has the status of 
pwvisional money in that it is redeemable at certain places. (This case 
is a phenomenon of everyday experience and has no special importance 
for present purposes.) 

All "change" money and many types of restricted metallic money 
occupy a place in monetary systems similar to that of note (today: 
paper) money. They differ from it only in that the monetary metal has 
a non-monetary use which is of some importance. Restricted metallic 
money is very nearly a means of circulation \\-'hen it is provisional money; 
that is, when there is adeguate provision for redemption in market 
money. 

34. Note Money 

Note money naturally is always administrative money. For the pur
poses of a sociological theory of money, it is always the specific chartal 
form of the document including the specific formal meaning printed on' 
it which constitutes "money," and not the claim to something else which 
it may, though it need not, represent. Indeed, in the case of unredeema
ble paper money, such a claim is altogether absent. 

From a formal legal point of view, note money may con~ist in (at 
least officially) redeemable certificates of indebtedness, acknowledged by 
a private individual. as in the case of the English goldsmith~' in the 
seventeenth century, by a priVileged bank, as in the case of bank-notes, 
or by a political body, as in the case of government notes. If it is effec
tively redeemable and thus functions only as ~ circulating medium or 
provisional money, it may be fully covered-thus constituting a certifi
cate-or it may be covered only sufficiently to meet normal demands 
for redemption, which makes it a circulating medium. Coverage may be 
in terms of specified weights of hullion (as in the case of a banco
currency) or of metal coin. 

It is almost always the case th:lt note money has first been issued as 
a reedemable form of provisional money. In modern times, it _has been 
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typicaHy a medium of circulation, almost always in the form of bank
notes. They have therefore been denominated in terms of units of an exist
ing metaHic standard. 

1. The first part of the last paragraph, naturally, is not true of cases 
where one form of note money has been replaced by another; for ex
ample, where government notes have been replaced by bank-notes, or 
vice versa. But this is not a case of a primary issue of money. 

2. It is of course true that means of exchange and of payment may 
exist which do not take a chartal form, i.e., are not coins or notes or 
other material objects. There is no doubt of this. It is not, however, 
expedient to speak of these as "money," but to use the term "unit of 
account" or some other term which, according to the particular case, 
is appropriate. It is characteristic of money that 'it is llssociated with par
ticular guantities of chartal artifacts. This is a property which is very far 
from being merely external or of secondary importance. 

If what has preViously been prOVisional money has its redeemability 
suspended, it is important to distinguish whether the interested parties 
regard this as a temporary measure or as definitive for as long as they 
can predict. In the first case it would be usual, since metaHic money or 
buHion is sought after for all inrernational payments, for the note money 
to faH to a discount in relation to its nominal metal equivalent. This is 
not, however, by any means inevitable; al,J the discount is often mod
erate. The discount may, however, become large if the need for foreign 
exchange is very acute. In the second case, after a time a dt'nnitive 
"paper money standard" will develop. Then it is no longer appropriate 
to speak of a "discount" on the monetary unit, but rather, at least in the 
usage of the past, of "debasement." 

It is not beyond the range of possibilities that the market price of 
the metal of the former market money. which is now obstructed, and in 
tenns of which the issue is denominated. may for some reason fall radi
cally relative to international means of payment, while the fall in the 
value of the paper currency is less marked. This must have the r.e.ult (as 
it actually did in Austria and Russia) that what was earlier the nominal 
unit in terms of weight of the metal (of silver in those two cases) could 
now be purchased with a smaller nominal amount in the notes, which 
had now become independent of it. That is readily understandable. 
Thus, even though in the initial stages of a pure paper standard the unit 
of paper money is probably without exception valued in international 
exchange at a lower figure than the same nominal amount of metal, be
cause this step always results from inability to pay, the subsequent de
velopment depends, as in the cases of Austria and Russia, on the 
development of the balance of payments which determines the foreign 
demand for domestic means of payment, on the amount of paper money 
issued, and on the degree of success with which the issuing authority is 
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able to obtain an adequate supply of international means of payment. 
These three factors can (and in fact at times did) shape up in such a 
way that the exchange rate against the international means of payment 
-in this case: gold-of the paper money is increasingly stabilized or 
even rises, while at the same time the earlier standard metal falls in 
price relative to the international standard. In the case of silver, this 
happened (vis-a·vis gold) because of the increased and cheapened pro
duction of the metal and because of its progressive demonetization. A 
true independent paper standard exists in the case where there is no 
longer any prospect of effective resumption of redemption in terms of 
metal at the former rate. 

35 .. The Formal and Substantive Validity of Money 

It is true that by law and administrative action a state can today 
insure the formal validity of a type of money as the standard in its own 
area of power, provided it remains itself in a position to make payments 
in this money. 

It will not remain in ? position to do this if it has allowed what was 
previously an accessory or provisional type of money to become free 
market money (in the case of a metanic money) or autonomous paper 
money (in the case of note money). This is because these Iypes of money 
will then accumulate in the hands of the government until it cO'llmands 
no other kind and is hence forced to impose them in its own payments. 
(Knapp has rightly maintained that this is the normal process in the 
case of "obstructional" changes in the standard.) , 

But naturally this formal power implies nothing as to the substantive 
validity of money; that is, the rate at which it will be accepted in exp 

change for commodities. Nor does it yield any knowledge of whether and 
to what extent the monetary authorities can influence its substantive 
validity. Experience shows that it is possible for the political authority 
to attain, by such measures as the rationing of consumption, the control 
of production, and the enforcement of maximum or minimum prices, a 
high degree of control of this substantive validity, at least with respect 
to goods or services which are present or produced within its own terri· 
tory. It is equally demonstrable from experience, however, that there are 
exceedingly important limits to the effectiveness of this kind of control, 
which will be discussed elsewhere. But in an y case, such measures 
obviously do not belong in the category of monetary administration. The 
rational type of modem monetary policy has, on the contrary, had quite 
a different aim. The tendency has been to attempt to influence the sub
stantive valuation of domestic currency in terms of foreign currency, 
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that is, th-e market price of the home currency, expressed in units of 
foreign cuuencies, usually to maintain stability or in some cases to attain 
the highest possible ratio .. Among the interests determining such policy 
are those of prestige and political power. But on the economic side, the 
decisive ones are nnancial interest, with particular reference to future 
foreign loans, and other very powerful business interests, notably of imp 
porters and of industries which have to use raw materials from abroad. 
Finally, the interests as consumers of those elements in the population , 
which purchase imported goods are involved. Today there can be no 
doubt that "lytric" policy is in fact primarily concerned with regulation 
of the foreign exchanges. 

Both this and what follows are closely in agreement w~th Knapp. 
Both in its form and content, his book is olle of the greatest master,. 
pieces of Gennan literary style and scientific acumen. It is unfortunate 
that most of the specialist critics have concentrated on the problems 
which he deliberately ignored-a Small number indeed (although in 
&mle cases not altogether unimportan t). 

While England probably still came into the gold standard somewhat 
reluctantly, because silver, which was desired as the official standard, was 
undervalued by the official ratio, all the 9ther states in the modern world 
with a modern form of organization have chosen their monetary standard 
with a view to the most stable possible exchange relation with the 
English gold standard. They chose either a pure gold standard, a gold 
standard with restricted accessory silver mon~, or a restricted silver or 
regulated note standard with a lytric policy concerned primarily with the 
maintenance of gold reserves for international payments. The adoption 
of pure paper standards has always been a result of political catastrophe, 
wherever this has been the 'only way to meet the problem of inability to 
pay in what was previously the standard money. This is happening on a 
large scale today.~· 

It seans to be true that for the purpose of stabilizing foreign ex
change in relation to gold, the free coinage of nxed rates of gold in one's 
own monetary system is not the only possible means. The parity of ex
change between diH'ererit types of hylodromic chartal gold coinage can 
in fact become seriously disturbed, although it is true that the possibility 
of obtaining international means of payment in case of need by means 
of exporting and recoining gold is always greatly improved by internal 
hylodromy and can be temporarily negated only through natural ob
stacles to trade or embargoes on the export of gold as long as this 
hylodromy exists. But on the other hand it is also true, as experience 
shows, that under normal peace-time conditions it is quite possible for 

 



I 8 0 SOCIOLOGICAL CA TB001UES OF ECONOMIC ACTION r Ch. II 

an area with a weIr-ordered legal system, favorable conditions of produc
tion and a Iytric policy which is deliberately oriented to procuring 
adequate foreign exchange for international payments, to maintain a 
~IativeIy stable exchange rate. Yet, if other things are equal, this in
vol~ markedly higher burdens to state fin n~ and to persons in need 
of gold. Exacdy the same would be true, of course, jf silver were the 
princip I means of p yment in international trans ctions and were rec
ogniZtXl as such in the principal trading nations of the world. 

36. Methods and Aims of Monetary Policy 

Among the more elementary of the typical methods (speci6c measures 
win not in general be de It with here) of Iytric policy in relation to 
foreign exchange are the foIIowing: 

(a) In countries with gold hyIodromy; C I) The backing of the ci~ 
cuIating medium, so far as it is not covered by gold, with commercial 
paper; that is, claims to payments for goods which have been sold, which 
are guaranteed by safe persons or, in other wonis, proved entrepreneurs. 
The transactions of the note issuing banks on their own account are as 
far as possible limited to dealing with such bins, to making loans on 
th~ security of stoch of goods. to the receipt of deposits, the clearing of 
check payments, and, 6naIIy, acting as 6nancial agent for the state; 
(2) the "discount policy" of the banks of issue. This consists in raising 
the rate of interest charged on bills discounted when there is a probability 
that payments abroad will create adem nd for gold sufficient to threaten 
the internal s~ock of gold, especially that in the hands of the issuing 
bank. The purpose is to encourage owners of foreign baIan~ to take 
advantage of the higher rate of interest and to discourage domestic 
borrowing. 

(b) In areas with a restdcted metal standan:l other than gold or with 
a paper standard, the follOWing are the princip 1 measures: (r) Discount 
policy similar to that descrJx:d under (a :2) in on:ler to check undue 
e'1'~nsjon of credit; (2) a gr'!ld-premium policy. This is a measure which 
is also common in gold-st~mdard areas with an accessory restricted silver 
currency; (3) a deliberate policy I)f gold purrh ses and deliberate control 
of the foreign exchange ra,e by purchase and sale of foreign bills. 

This policy is in the first instance oriented purely to lytlic considera
tions, but under certain cil'nlI'lStances it may come to involve substan
tive regulation of economic activity. The note·issuing banks occupy a 
position of great power in .h~ system of commercial banks, since the. 
latter are often dependent on the credit extended by the bank of issue. 

 



I g I 

The bank of js::;ue may influence the othei" ~~anks to regulate the mo.cley 
mJr~et, that is, the conditions on which s~.,;:(t·term credit is given, in a 
uniform way, and from there procet:d to a ~ielibel'ate regulation of busi
ness credit, <hereby inRuencing the OU'e,-tlOll of the production of goods. 
This is, within the framework of a c .. piw1:stk economic order, the closest 
approach to a planned economy. It is form .. iJy merely a matter of volun
tary adjustments, hut actuaIIy involve~ substantive regulation of ec0-

nomic activity within the territory controlloo by the political authority in 
question. 

These measures were all typICal before the war. They were used in 
the interest of a monetary policy which was primarily oriented to the 
stabilization of a cWTencyor, in case changes were desired, as in coun~ 
tJies with restricted or paper money, at most to attempts to bring about 
a gradual rise in the foreign exchange value of the currency. It .. vas, thus, 
in the last analysis, oriented to the hylodromic monetary systems of the 
most importart txading nations. 

But strong interests exist which desire just the reverse policy. They 
favor a lytric policy of the following type: (J) Measures which would 
lead to a fall in the foreign exchange price of their own money in order 
to improve the position of exporting interests; (2.) by increasing the 
issue of money through free coinage of silver in additiQn to gold (which 
would have meant ;nsteml of it), and even in some cases deliberate issue 
of paper money, to decrease the value of money in relation to domestic 
goods and thereby, what is t~e same thing, to f'dise the money prices of 
domestic goods. The object has been to improve prospects for profit in 
the production of such goods, an incre25e in the price of which as 
reckoned in terms of domestic curren<..,}" was thought to be the first con
sequence of the increase of the amount of d~)mestic money in circulation 
and of the attendant faIl in its foreign exchange value. The intended 
process is termed "inflation." 

The following points may be noted: (]) though its quantitative 
importance is still controversial, it is very probable that with any type of 
hylodromy a very great cheapening in the production of the precious 
metal or other source of increase in its supply, as through very cheap 
forced seizures, will lead to a noticeable tendency toward a rise in the 
prices at least of many products in areas Where that metal is the monetary 
standard, and in differing degrees of all products. (2.) It is at the same 
time an undoubted fact that, in areas with an independent paper stand
ard, situations of severe financial pressure, especially '\liar, lead the 
monetary authorities to orient their policy overwhelmingly to the 
financial requirements of the war. It is equally cIe"r that countries with 
hy!odromy or with restricted metaIlic money haWo, in similar circum-
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stances, not only suspended redemption of their notes in circulation, but 
have gone further to establish a definitive and pure paper standard. But 
in the latter case, the metal money, now become accessory money, could, 
because its premium in relation to notes is ignored, only be used for non
monetary purposes. It thus disappeared from circulation. Finally, it is a 
fact that in cases of such shifts to a pure paper standard, occurring along 
with unlimited issue of paper money, inflation has in fact ensued with 
an its consequences on a colossal scale. 

When all these processes are compared, it will be seen that so long 
as freely coined market money exists. the possibility of inflation wil1 be 
narrowly limited. 1bis will be tr:ue in the first place for mechanical' 
reasons: though it is somewhat elastic, the quantity of the precious metal 
in question available for· monetary use is ultimately firmly limited. 
Secondly, there are economic reasons in that here the creation of money 
takes place on the initiative of private interests. so that the demand for 
COinage is oriented to the needs of the market system for means of pay~ 
ment. Inflation, then, is only possible if restricted metal money (such as 
today silver in gold-standard countries) is thrown open to free c?inage. 
However, if the restricted metal can be produced very cheaply and in 
l$rge quantities, the effect may be very great. . 

Inflation through an increase in the quantity of "means of circula
tion" is conceivahle only as the result of a very gradual increase in the 
circulation through a lengthening of credit terms. The limits are elastic, 
but in the last resort this process is strictly limited by the necessity for 
maintaining the solvency of the note-issuing hank. 1bere is acute danger 
of inflation only if there is danger that the hank will become insolvent. ' 
N'ormally this is likely to occur only where there is a paper standard 
resulting from war needs. (Cases like the' gold inflation of Sweden dur
ing the war, resulting from the export of war materials, are the result of 
such special circumstances that they need not be considered hee.) 

Where an independent paper standard has once been established, 
there may not be any greater danger of inflation itself (since in time of 
war.-almost all countries Soon go over to a paper standard), but in general 
there is a noticeably greater possibility of the development of the conse
quences of inflation. 1be pressl.lre~of finane'ial difficulties and of the 
increased wage and salary demands and other costs which are caused by 
the higher prices will noticeably ~trengthen the tendency of financial 
administrations to continue 'the inflatiot, even if there is no ah50lute 
necessity to do so and in Spite of the pOssibfIity to suppress it if strong 
sacrifices are" incurred. 1be differences in this respect between paper 
currency and other currencies is, even if only quantitative, certainly 
noticeable, as the financial conduct [durit1g and after the Warl of the 
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Allies as a group, of Germany, and of borh Austria and Russia finally, 
can show. . 

Lymc policy may thus, especially in the case of accessory restricted 
metal or of paper money, be an inBationary policy. In a ccuntr;1 which, 
like the United States, has had relatively so little interest in ~he foreign 
exchange value of her money, this has been true for a time under quite 
normal conditions without being based on any motives derived from 
financial needs of the state. In a number of countries which fell into 
in8ationary measures during the War, the pressure of necesslty has been 
such as to lead to the- continuance of an inflationary policy afterwards. 

1bis isnot the place to develop a theory of inflation. Inflation always 
means, in the first place, a particular way of increasing the purchasing 
power of certain interests. We will only note that any lytric policy 
oriented to the substantive lationality of. a planned economy, which it 
would seem.to be far easier to develop with administrative and especially 
paper money, is at the same time far more likely to come to serve interests 
which, from the point of view of exchange rate stabilization, are irra-

\ tiona!. rCl" formd rationality (of the market-economy type) of lytric 
policy, and hence of the monetary sys~m, can, in conformity with the 
definition of "rationality" consIstently held to here, only mean: the 
exclusion of all such interests which are either not market·oriented, like 
the finandal interests of the state, or are not interested in the mainte
nance of stable exchange relations with other currencies as an optimum 
basis for rational calculation, but which, on lhe contrary, are primarily 
oriented to the creation of purchasing power for certain interest groups 
by means of inflation and to its maintenance even if there is no longer 
ani JleOO for the issue of new money from the point of view of public 
finances. Whether especially this latter process is to be praised or cen
sured is, naturally, not a. question capable of solution .en empirical 
grounds. Of its empirical existence there can be no doubt. 

It is furthermore true that proponents of a point of view which is 
oriented to substantive social ideals can find a very important opening 
for criticism in tb very fact that the creation of money and currency is, 
in a. pure market economy, made an object of the play of interests 
oriented only to profitability, and is not considered in terms of the 
"right" volume or the "right" type of money. They might with reason 
argue that it is only administrative money which can be "managed," but 
not market money. Thus the use of adplinistrative money, especially 
paper money, which can be cheaply produced in any desired form and 
quantity is, from the point of view of a substantive rationality, whatever 
its goals, the only correct way to handle the monetary guestion. This 
argument is conclusive in formal logical terms. Its value, however, is 
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na~urally hmittd in ,'rw of the fact th,,' ~;~ tht' futurf~ as in the past lt 
-;vill he the "int'fC5I'S" of individuals ra(h~r them the "ideas" of an eco· 
nomic aaminist:"Jt!cn whit:h will lule tl:c w,)rld.a~ Thus, the possibility 
of conflict berw<!ei'l fO'!1nal rationality iTl d:~ present sense and the 
substttntive tCl.tit)"(lalit"j which could d),:::ci~tk!ally be constructed for a 
lytric authoIity ~mtitely free of any obligatic-n to maintain hylodromy of 
a metal, hall lx:.: .. demonstrated also for this point. Th3i was the sole 
purpo=;e of this discussion. 

It is evident that this whole treatment cl money clJnsistll only in a l' 
kind cl di3Cl.lssJOn with Knapp's magnificent book, Die S.aatlieJse The· 
oNe tks Gelde5, a discussion which is, however, confined to points rele
vant ~ the present pt'oblems and carried out on a highly ~hematic basis, 
entirely t\egJecting the fmer points. Quite at variance with its author's 
interltipn5, though perhaps not entirely without fault on his part, the 
work immediately ~a, utili~ in su~poll of wlue ~udgme~ts. It .w.:as 
naturally ~eeted with ~al warmth by t!~ AustClan lytIlc admInIS' 
tration, with its partiality to paper money. Events have by no me:1ns dis
proved Knapp's theory in any point, though they have ShOWT1, what was 
known beforehand, that it is incomplete in rt.'I treatment of the sub
$tafttive validitv of mon<:y. It will now bt: necessary to justify this state-
ment in more detail -

36a. Excursus: A Critical Note on the "State Theory 
of Money" 

Knapp victoriously demonstrates that in eve!y case the recent mone
tary policy both of states themselves and of agencies under the direction 
of the state have, in their efforts to adopt a gold standard or some other 
standard approximating this as closely as possible, been primarily con
cerned with the exchange value of their currency in terms of others, 
particularly the English. The object has been to maintain a certain 
exchange parity with the English gold standard, the money of the world's 
largest trading area which was universally used as a means of payment 
in international trade. To accomplish this, Germany first demonetized 
silver; then France, Switzerland, and the other countries cf the Latin 
Union, Holland, and finally India ceased to treat silver as market money 
and made it into restricted money. Apart from this they undertook in
directly gold-hylodromk measures to provide for foreign payment> in 
gold. Austria and Russia did the same, in that the lytric administration 
of these countries using unredeemable, independent paper money took 
indirectly gold-hylodromic measures so as to be in a position to make at 
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least foreign payments in gold at any time. They were thus concerned 
entire1y with obtaining the grearest possible stability of their foreign 
exchange rates. Knapp concludes from this that stabilization of the 
foreign exchange rate is the only factor which makes the paxticuJar 
monetary material and hylodromy at all significant He concludes that 
this end of foreign exchange rate stability is served just as well by the 
indirectly hylodromic measures of the paper currency administrations (as 
in Austria and Russia) as by directly hy lodromic measures. His claim is 
not, to be sure, strictly and litera11y true under ceteris paribus conditions 
for areas of fu11 hylodromy in the same metal. For, as long as two areas 
which maintain ahylodromic coinage in the same metal refrain from 
embargoes on the exportation of the monetary metaL whether they are 
both gold-standard or sHver·standard countries, the fact of the existence 
of the same hylodromy on both sides undoubtedly facilitates the mainte· 
nance of exchange parity considerably. Yet. under normal conditions 
Knapp's conclusion is to a large extent correct But this does not prove 
,that in the choice of a monetary material-ahove all today in the choice 
between a metal, whether gold or sHver, and note money-this would 
be the oo1y set of considerations which could be important. (The special 
circumstances which are involved in bimeta11ism and restricted money 
have already been discussed and can ~ably be left aside here.) 

Such a claim would imply that a paper standaxd and a metal1ic stand
ard behave in a11 other respects in the same way. But even from a formal 
point of view the difference is significant. Paper money is necessarily a 
fonn of administrative money, which may be true of metallic money, 
but is not necessari1y so. It is impossible for paper money to be "freely 
coined." The difference between depreciated paper money, such as the 
assignats, and the type of depxeciation of sHver which might at some 
future time result from its universal demonetization, making it ex
clusively an industrial raw material, is not negligible; it is true, however, 
that Knapp occasionally grants this. Paper has been and is today (J92.0) 

. by no means a freely available good, Just as the precious metals are not. 
But the difference, both in the objective possibiIi!y of increased produc
tion and in the costs of ,production in relation to probable demand, is 
enormous, since the prod~',('tjon of metals is to It xe1ative degree so den
nitely depende'nt on the existf'nce of mineral deposits. This difference 
justifies the proposition that :l lytric administration was, before the war, 
in a position to produce paper money, if it so desired, in unlimited 
quantities. This is a signi6cant difference even from copper, as used in 
China, certainly from sHver, and very decidedly from gold. The costs 
would be, re1atively speaking, negligible. Furthennore, the nominal 
value of the notes could be determined arbitrarily and need bear no 
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particular relation to the amount of paper used. In ~he case of metallic 
money, this last has been true only of its use as "change" money; thus 
not in any comparable degree or sense. It was certainly not true of cur
rency metal. In the latter case, the available quantity was indeed some
what elastic, but nevertheless immensely more rigidly limited than the 
produceability of paper. This fact has imposed limits on the arbitrariness 
of monetary poli~y. It is of course true that, so far as the lytric administra
tion has been oriented exclusively to the maintenance of the greatest 
possible stability of foreign exchange rates, it would be subject to very 
definite nonnative limitations on its creation of note money, even though 
not to technical limitations. 1bis is the answer Knapp might well give, 
and in giving it he would be right, although only from a formal point of 
view. And how about fully "independent" paper money? The situation 
is the same, Knapp would say, pointing to Amtria and Russia: "only" 
the purely technical limitations imposed by the scarcity of monetary 
metals are absent. The question is, whether this absence is an altogether 
unimportant difference-a question which Knapp ignores. "Against" 
death," he might say, meaning that of a currency, "no potion has yet 
been found." If the present (1920) absolute and abnormal obstruction 
of paper production be ignored, there unquestionably have been and still 
are certain factors tending to .. nlimited issue of paper money. In the 
first place, there are the interests of those in political authority who, as 
Knapp also assumes, bear ultimate responsibility for monetary policy, 
and there are also certain private interests. Both are not of necessity 
prima~'ily concerned with the maintenance of stable foreign exchange 
rates. It is even true, at least temporarily, that their interests might lie in 
the directly opposite direction. These interests can, either from within 
the political and monetary administration or by exercising a strong pres
sure on it, have an important influence on policy which would lead to 
"inflation" or what Knapp, who strictly avoids the term, could only 
describe as a case of the issue of paper money which is not "admissible" 
because it is not oriented to the international rate of exchange. 

There are, in the first place, financial temptations to resort to infla
tion. An average depreciation.of the German mark by inflation to I/2oth 
of its fonner value in relation to the most important domestic com
modities and property objects would-once profits and wages had be
come adapted to this level of prices-mean, it may here be assumed, that 
all internal commodities and labor services would nominally be valued 
20 times as high as before. This would further mean, for those in this 
fortunate situation, a reduction of the war debt to 1 /2cth of its original 
leveL The state, which would receive a proportionate increase in its in
come fmm taxation as nominal money incomes lose, would a t least enjoy 
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important relief from this source. This is indeed an attractive prospect. 
It is clear that someone would have to bear the costs, but it would be 
neither the state nor one of these two categories of private individuals, 
entIepreneuls and wage earners. The prospect is even more attractive 
of being able to pay old foreign debts in a monetary unit which can be 
manufactured at will and at negligible cost. Apart from the possibility 
of political intervention, there is of course the objection that the use of 
this policy toward foreign loans would endanger future credit. But the 
state is often more concerned with the present than with the more or 
less remote future. Furthennore, there are entrepreneurs who would 
be only too glad to see the prices of their products increased twenty-fold 
through inflation if, as is altogether possible, the nominal wages of 
workers, because of lack of bargaining power or thzough lack of under
standing of the situation or for any other reason, were to jncrease "only" 
five- or possibly ten-fold. 

It is usual for acute inflation from public finance motives of this Kind 
to be sharply disapproved by experts in economic policy. It is certainly 

. not compatible with KnApp's form of exchange-rate oriented monetary 
policy. On the other hand, a deliberate but very gradual increase of the 
volume of means of circulation, of the type which is sometimes under
taken by central ·banlcs by facilitating the extension of cIedit, is o{ten 
looked upon favorably as a means of stimulating specUlative attitudes. 
By holding out prospect of. greater profits, it is held to stimulate the spirit 
of enterprise and with that an increase in capitalistic production byen
couraging the investment of free money in proSt-making en~ 
rather than its investment in fixed-interest securities; We have to uk" 
however, what is the effect of this more conservative policy on .~ 
stability of the exchange rate? Ito; direct effect-that is, the conseque~ , 
of the stimulation of the spirit of enterprise----may be to creato a ~ 
favorable balance of payment, or at least to check the fall in the £Qreip 
exchange position of the domestic currency. How often this works Qilt 

and how strong the inBuence is, is, of course, another question. Also, no 
attempt will here be made to discuss whether the effects of a moded.t/, 
increase in the vorume of currency caused by state requimnents for 
money would be similar. The costs of such an ~nsion of the stock of 
cUlrency money, which would be relatively hannless to the foreign ex
change position, would be gradually paid by the same groups which 
would be subject to "confiscation" in a case of acute. inHation. Thjs in
cludes all those whose nominal income remains the same or who have 
securities with a constant nominal value, above all, the rea:ivers of 
6xed-in~t bond income, and those who earn salaries which are 
"6xed" in that they can be raised only through a severe struggle. It is 
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thus not possible to interpret Knapp as meaning that it is only the sta
bility of foreign exchange which is significant as a criterion for the 
management of paper money; indeed, he does not claim this. Nor is it 
legitimate to believe, as he does, that there is a very high probability that 
this will empirically be the only criterion. It cannot, however. be denied 
that it would indeed be the decisive criterion of a lytric policy w blch is 
completely rational in Knapp's sense, that is, one which seeks as far as 
possible to prevent disturbances of the price relations resulting from 
monetary policies Ca definition which Knapp does 'not himself spell out). 
But it cannot be admitted, and Knapp does not claim this either, that 
the practical significance of the kind of monetary policy formulated is 
limited to the question of the stability of foreign exchange rates. 

Inflation has here been spoken of as a source of price revolutions or 
at least slow price level increases, and it has been pointed out that it may 
be caused by the desire to bring about such price level changes. Natu~ 
rally, an inflation so extensive as to create a price revolution will inevita
bly upset the stability of foreign exchange; though this is by no means 
necessarily true of ~dual increases in the circulating medium. Knapp 
would admit that. He obviously assumes, and rightly, that there is no 
place in his theory fot a cUlIency policy concerned with commodity 
prices, whether it be revolutionary, evolutionary, or conservative. Why 
does he do this'? Presumably for the following formal reasons: 

The exchange relationship between the standards of two or more 
countries is exp:t:SSed daily in a small number of formally unambiguous 
and unifonn market prices of currencies, which <:an be used as a guide , 
to a rational lytric policy. It is further possible for a lytric authority, 
especially one concerned with the means of circulation, to make certain 
estimates (hut only estimates, based on anterior demand conditions 
periodically observed in the market) of the probable 8uctuations of a 
given stock of means of payment which will be required, for payment 
putposcs alone, by a given population linked in market relationships over 
a certain future period, provided conditions in general remain approxi
mately unchanged. But it is not possible to estimate in the same sense, 
quantitatively, the effect on p~revolutionary or gradual increase, or 
perhaps a d~ a currency expansion or contraction over a cer
tain future period. To do this. it would, in the case of inBation, to which 
attention will be confined, be n~ry to know the following additional 
facts: (I) The exjsting distribution of income; (2) connected with this, 
the present policy conclusions derived therefrom of the different. indi
viduals enga~ in economic acrivity; (3) the channels the inBation8fY 
prOCesswouH follow, that is, who would be the primary and subslquent 
recipients of newly-issued money. This would involve knowinK_the se--
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quence in which nominal incomes are raised by the in&tion and the 
extent to which this would take place; (4) the way in which the newly
created demand for goods would be exercised, for consumption, for 
building up property investments, or for new capital This would be 
important quantitatively, but even more so qualitatively; (5) the direc
tion of the consequent changes in prices and of the further income 
changes resulting in tum, and all the innumerable further attendant 
phenomena of purchasing power redistribution, and also the wlume of 
the (possible) stimulated increase in goods production. All these are data 
which would depend entirely on the decisions made by individuals when 
faced with the new economic situation. And these decisions would in 
rum react on the expectations as to prices of other individuals; only the 
consequent struggle of interests can determine the actual future prices. 
In such a situation there can clearly be no question of forecasting in the 
form of such predictions as that the issue of an additional billion of cur
rency units would result in increases in the pig-iron price of "J(" or in 
the grain price of "Y." The prospect is made even more difficult by the 

, fact that it is possible temporarily to establish effective price regulation 
of domestic commodities, even though these can only be maximum and 
not minimum pIices and their effectiveness is definitely limited. But 
even if this impossible rask of calculating specific prices were accom
plished, it would be of relatively little use. This woulJ only determine 
the amount of money required as a means of payment, but in addition to 
this, and on a much larger scale, money would be required 1n the form. 
of credit as a means of obtaining capital goods. Here, possible con~ 
quences of a proposed inOationary measure are inwlved which are in
accessible to any kind of accurate forecasting. It is thus understandable 
that, alI things considered, Knapp should have entirely neglected the 
possibility of in8ationary price policies being used in the modem market 
economy as a deliberate rational policy comparable to that of mainte
nance of foreign exchange stability. 

But historically the ~tence of such policies is a fact. To be sure, 
in a aude fonn and under much more primitive conditions of money 
economy, inBation and dellation have been repeatedly attempted with 
the Chinese copper' currency, though they have led to serious failures. 
In America. inflation has been proposed Knapp, ~, since his book ' 
operates on the basis only of what he calls demonstrable assumptions, 
contents himself with giving the advice that the state ought to be careful 
in me issue of ind~nt paper money. Since he is entirely oriented 
to the criterion of exchange rate stability, this advice ~ to be reJ~ 
tiVely unequivocal; inOationary debasement and depreciation in foreign. 
exchange are usnally Yery closelY associated. Bur they ate not identical, 
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and it is far from true that every inflation is primarily caused ~y the 
foreign exchange situation. Knapp does not explicitly admit, but neither 
does he deny. that an inBationary money regime has been urged for 
reasons of price policy among others by the American silver producers 
during the free silver campaign and by the farmers who demanded 
"greenbacks." but not only in ~ ccses. It is probably comfcrting to 

~: him that it has never been successful over a long period. , 
But the situation is by no means so simple as this. \Vhether or not 

they have been inte1ldsd simply to raise the price level, inflations of this 
sort have in fact often taken place; and even in the Far East. to say 
nothing of Europe. such catastrophes as met the assignats are by no 
me!.ns unknown. This is a fact which a 5ubstanti~e theory of money 
must deal with. Knapp; of all people. certainly would not maintain that 
there is no difference whatever between the depreciation of silver and 
the depreciation of the assignats. Even fonnally this is not the case. 
What has been depreciated is not silver coin. but. on the contrary. the 
nw silver for industrial purposes. Coined chartal silver. on the con
trazy. being restricted. has often had the opposite fate. On the other 
hand. it was not the paper available fer industrial purposes which was 

. "depreciated," but only the chartal assignalS. It is true. as Knapp would 
rightly point out. that they wouldfaI1 to zero or to their values to col
leCtoxs or as museum pieces only when they had finally been repudiated 
by the state. Thus even this results from a "state" action. This may be 
gnnted. but their material value may have fallen to a mil1Ute proportion 
of what it formerly was, before their formal repudiation. in spite of the 
fact that they were still nominally valid for' making payments of public ' 
obligations. 

But quite apart from such catastrophes. history provides a consider
able number of examples of inBation. and. on the other hand. in China. 
of de8ationary movements as a result of non-monetary use of monetary 
metals. It is necess.ary to do more than merely to note that under some 
circumstances certain kinds of money which were not accessory before. 
have become ~ have tended to accumulate in the hands of the state. 
and have rendered obstructional changes in the standard necessary. A 
substantive theory of money should at least formulate the question as to 
how prkes and income. and hence the whole economic system, are in
.8uenced in such cases, even though, it is. for the reasons which have 
been given. perhaps questionable how far it will be able to achieve a 
theoreticalsolurion. Similarly. a problem is suggested by the fact that. as 
a result of relative decline in the prices of either silver or gold in tenns 
of the other. France. which has been formally a country of bimetallism, 
in fact has operated at times on a gold standard alone. and at others on 
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a silver standard, while the other metal became accessory. In such a case 
it is not sufficient merely to call attention to the fact that the resulting 
price changes originate from a monetary source. The same is true in 
other cases where the monetary material has been changed. We also 
want to know what are the sources of an increase in the supply of a 
precious metal, whether it has stemmed from booty Cas in the case of 
Cortez and Pizarro), from enrichment through trade Cas in China early 
in the Christian era and since the si~eenth century), or from an increase 
of production. So far as the latter is the sot.m::e, has production merely 
increaseJ, or has it also become cheaper, 'and why? What is the part 
which may have been played by changes in the non-monetary uses of 
the metal? It may be that for a particular economic area, as, for instance, 
the Mediterranean area in Antiquity, a definitive export' has taken place 
to an entirely distinct area like China or India, as happened in the early 
centuries o£ the Christian era. Or the reasons may lie wholly or partly 
·in a. change in ,the monetary demand arising from changes in, customs 
touching the use of mooey, such as use in small transactions. How all 
these and various other poSsibilities tend to affect the situation is a suh· 
ject which ought to be discussed }n a monetary theory ... 

Finally, his necessary to discuss the regulation of the "demand" for 
money in a miuket economy, and to inquire into the meaning of this 
concept One thing is clear, that it is the actual demand for means of 
payment on the part.of the parties to market relationships which deter
mines the creation of free market money under free coinage. Further
more, it is the effective demand for means of payment and, above all, 
for credit, on the part of market participants, in combination with care 
for the solvency of the banks of issue and the norms which have been 
established with this in view, which determines the policies for means 
of circulation of modern banks of issue. All this is oriented to the re
quirements of interested parties, as is in confonnity with the general 
character of the modern economic order. 

It is only this which, under the fonnal legal conditions of our 
economic system, can correctly be caned "demand for money." This 
concept is thus quite indifferent with respect to substantive criteria, as 
is the related one of effective demand for goods. In a market economy 
there is an inherent limit to the creation of money only in the case of 
metallic money. But it is precisely the existence of this limit, as has 
already been pointed out, which constitutes the significance of the pre
cious metals for monetary systems. The restriction of standard money to 
a material which is not capable of unlimited production at will, par
ticularly to one of the precious metals, in combination with the "cover
age" of means of circulation by this st3;ndard, sets a limit to any sort of 

 



I 92. SOCIOLOGICAL CA'IECORIES OF ECONOMIC ACTION [Ch. 11 

creation of money. Even though it does not exclude a certain elasticity 
and does not make ail evolutionary type of credit inflation altogether 
impossible, it still has a Significant degree of rigidity. Where money is 
made out of a material which is, for practical purposes, capahle of un
limited production, like paper, there is no such mechanical limit. In this 
case, there is no doubt that it is the free decision of the political authori
ties which is the regulator of t~e quantity of money, unimpeded by 
any such mechanical restraints. That, however, means, as has been 
indicated, determination by their conception of the financial interests of 
the political authority or even, under certain circumstances, the purely 
personal interests of the members of the administrative staff, as was true 
of the use of the printing presses by the Red annies. The significance 
of metallic standards today lies precisely in the elimination of these inter
ests from influence on t.}"e monetary situation, or more precisely, since 
they may always try to influence the state, urging it to abandon metal in 
favor of a pure paper standard, in a certain restraint on such interests. In 
spite of the mechankal character of its operation, a metallic stMdard 
nevertheless makes possible a higher degree of fonnal rationality in a 
market economy because it permits action to be oriented wholly to 

. market advantages. It is, of course, true, as demonstrated by the experi
ence of Austria and Russia, that the monetary policy of lytric authorities 
under a pure paper standard is not necessarily oriented either to the 
purely personal interests of the authority or the administrative staff, or 
to the financial interests of the state (which would mean the least ex
pensive creation of the greatest possible volume of means of pa}'ment. 
without concern for what happens to the currency as a means of 
exchange). But the danger that such an orientation should become 
dominant is, nonetheless, continually present under a paper standard, 
while in a hylodromic system (free market money) it does not exist in a 
comparable sense. From the point of view of the fonnal order of a 
market economy, the existence of this danger is an "irrational" factor 
present in any form of monetary system other than a hylodromic stand
ard. 'Ihis IS true in spite of the fact that it may be readily admitted that, 
on account of its mechanical character, such a monetary system itself 
possesses only a relative degree of fonnal rationality. So much Knapp 
~ould and should admit. 

However incredibly primitive the older forms of the quantity theory 
of money were, there is no denying that any in8ation with the issue of 
paper money determined by 6nancial needs of the state is in danger of 
causing "debasement" of the currency. Nobody, not even Knapp, would 
deny this. But his reasons for dismissing it as unimportant are thoroughly 
unconvincing. The "amphitropi~" position of each individua~! meaning 
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that every man is both a debtor and creditor, which Knapp in all seri-
ousness puts forward as proof of the absolute indifference of any cur
rency "debasement,"SO is, as we now all know from personal experience, 
a mer& phantom. What becomes of this position, not only for the rentier. 
but also for everyone on a 6xed. salary, whose income remains constant 
in nominal units or, at-best, is doubled jf state 6nances and the mood 
of the bureaucracies permit, while his expenditures may, in nomillal 
units, have increased. twenty-fold, as it happens to us nowadays? What 
becomes of it for any long-tenn creditor? Such radical alterations in the 
(substantive) validity of money today produce a chronic tendency 
toward social revolution, even if many entrepreneurs are in a position 
to pro6t from the international exchange situation, and if some (very 
few) workers are powerful enough to secure increases in their nominal 
wages. It is, of course, open to anyone to welcome this rev9lutionary 
effect and the accompanying tremendous unsettlement of the market 
economy. Such an opinion cannot be scienti6cally refuted Rightly' or 
wro~gly, some can hope that tms tendency will lead to the transforma
tion of a market economy into socialism. Or some may expect proof for 
the thesis that only a regulated. economy with small-scale production 
units is capable of substantive ration'ality, regardless of the sacrifices its 
establishment would ent~il. It is impossible for science to decide such 
questions, but at the same'time it is its duty to state the facts about these 
effects as clearly and objectively as possible. Knapp's assumption that 
people 3re both debtors and cred.itotS in the same degree, which in the 
generalized form he gives the proposition is quite untenable, serves only 
to obscun~ the situation. There ate particular errors in his work, but the 
above seems to be the most important element of incompleteness in his 
theory. It is this which has led also some scholars who otherwi6e would 
have no reason to be hogile to his work, to attack his theory on grounds 
of "principle." 

37. The Non-Monetary Sigr.ifcance of Political Bodies 
for the Economic Order 

1be signiScance for the economic ~ystcm apart from the monetary 
order of the fact that autooomous political organizations exist lies above 
all in the following aspects: 

(I) In the fact that. other things being nearly equal they tend to 
prefer their own subjects as $OUlO:S of supply for tbe utilities they need. 
The impact of this fact is the pater, ~he more the economy of these 
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political bodies has a monopolistic character or that of a system of budget
ary satisfaction of needs; hence it is presently on the incIease. 

(2) In the possibility deliberately to encourage, restrain, or regulate 
trade transactions across its boundaries on the basis of some substantive 
criteria-that is, to conduct a foreign trade policy. 

(3) In the possibility of various types of formal and substantive 
regulation of economic activity by political bodio, differing in stringency 
and in type. 

(4) In the important consequences of the very great diffe~nces in 
the stlucture of authority and of political power and in the closely Ie- , 

lated structure of administration and of social clas'ses, especially of those 
which enjoy the highest prestige, and of the attitudes' toward earning 
and pront-makjng which derive from these. 

(5) In the competition among the directing authorities of these 
political bodies to increase their own power and to provide th~ members 
under their authoIity. with means of consumption and acquisition and 
with the corresponding opportunities for earnings and pro6ts. 

(6) In the differences in ways in which these bodies provide for 
their own needs. On this see the following section. 

38. The Financing of Political Bodies 

The most direct connection between the economic system and pri
marily non-economic organizations lies in the way in which they secure 
the means of caIrying on their corporate activjty as such;"ihat is, the 
activity d the administrative staff itself and that which is directed by it 
(see chap. I, sec. 1:2.). This mode of provision may be called "6nancing" 
in the broadest sense, which includes the provision of goods in kind. 

Financing-that is, the provision of corporate activity with· eco
nomically sc.n~e means-may, considering only the simplest types, be 
organized in the following ways: 

(1) Intermittently, based either on purely voluntary or on compul
SOIY contributions or services. Voluntary "intermittent" 6nancing may 
take one of three form s; 

(a) That of large gifts or endowments.$l This is typical in relation 
to charitable, scienti6c, anci other ends which are primarily neither 
economic nor political. " 

(b) That of begging. This is typical of certain kinds of ascetic com
munities. 

In India, however, we also find secular castes of beggars, and else
where, particularly in China, organized groups of beggars.re found. 
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Begging maf in these cares be extensively monopolized and systematized 
with territorial assignments. Also, because respCBlse is regarded as a duty 
or as meIitorious, begging may lose its intermittent character and in fact 
tend to become a tax-like source of income_ 

(c) That of gifts, which are formally voluntary, to persons recog
nized as politically or socially superior. This includes gifts to chiefs, 
princes, patrons, feudal lords over land or persons_ -Because of the fact 
that they have become conventional, these may in fact be closely ap
proximated to compulsory payments. But usually, they are not worked 
out on a basis of rational expediency, but are generally made on certain 
traditional occasions, such as particular anniversaries or on the occasion 
of events of family or political significance. 

Intermittent financing may, on the other hand, be based on compul
sory contributions. 

The;> type case for compulsolY '~in~ermittent" financiz:g is furnished 
by such organizations as the Camorra in southern Italy and the Mafia in 
Sicily, and similar organized groups elsewhere. In India there have ex
isted rin;ally separated castes of "thieves" and "robbers," and in China 
sects and secret societies with a similar method of economic provision. 
The payments are "intermittent" only on the surface, because they are 
formally illegal. In practice they often assume the character of periodic 
"subscriptions," paid in exchange for the rendering of certain selvices-
notably, of a guarantee of security. About twenty years ago, a Neapoli
tan manufacturer replied to my doubts concerning the effectiveness of 
the Camorra with respect to business enterprises: "Signore, la Camorra 
mi prende X lire nel mese, rna garantisce la sicurezza,-lo Stato me ne 
prende 10 • X, e garantisce: niente." [Sir, the Camorra takes X lire a 
month from me, but guarantees me security; the state takes ten times 
that amount, and guarantees me nothing.] The secret societies typical of 
Africa-perhaps rudiments of the former "men's house"-operate in a 
similar way (as secret courts), thus insuring security. Political groups 
may, like the Ligurian "pirate state," rest primarily on the profits of 
booty, but this has never been the exclusive source of support over a 
'long period. 

(2.) Financing may, on the other hand, be organized on a perma
nent basis. 

A-This may take place without any independent economic produc
tion on the part of the organization. It may then consist in contributions 
of goods, which may be base on a money economy. If so, money con
tributions are collected and provisions are obtained by the money 
purchase of the necessary utilities. In this case, all compensation of 
members of the administrative staff takes the form of money salaries. 
Contributions of goods may, on the other hand, be organized on the 
basis of a natural economy_ Then, members are assessed with specific 

 



I 96 SOCIOLOGICAL CATEGORIES OF lICONOMIC .... CTION [Ch. II 

contributions in kind. Within this category, there are the following sub
types: the administrative staff may be provided for hy benefices in kind 
and the needs of the group met in the same way. On the other hand, 
the contributions which were collected in kind may be sold wholly or 
in part for money and provision made in monetary terms. , 

Whether in money or in kind, the principal elementary types of 
contribution are the following: 

(a) Taxes; that is, coptributions which may be a proportion of all 
possessions (in the money economy: of wealth), or of all receipts (in 
the money economy: of incomes), or, finally, only of the means of 
production or from certain kinds of profit-making enterprises (so-called 
"yield taxes"). ' 

(b) Fees; that is, paymenls for using or taking advantage of facilities 
provided by the organization, of its property or of its services. 

(c) "Imposts" on such things as speci6c types of use or consumption 
of commodities, specific kinds of transactions. above aD, the transportation 
of .goods (customs) and the tumover of goods (excise duties and sales 
tax). 

Contributions may be collected by the organization itself or leased 
out ("farmed") or lent out or pledged The leasing of collection for a 
fixed sum of money ("tax farming") may have a rational effect on the 
fiscal system since it may be the only possible way to budget accounts. 
Lending and pledging are usually irrational from the fiscal point of 
view, normally resulting from financial necessity or usurpation on the 
part of the administrative staff, a result of the absence of a dependable 
administrative organization. 

A permanent appropriation of the receipts from contributions by 
creditors of the state, by private guarantors of lhe army or of tax pay
ments, by unpaid mercenary captains (conJottieri) aud soldiers, and, 
finally, by holders of rights to official positions. will he called the grant
ing of benefices (Verpfriidullg). This may in turn take the form of 
individ ual appropriation or collective appropriation with freedom of re
placement from the grcup.·;nich has collectively catri~ O!!I lb· ap
proprIation. 

Financing without any f'('()n<)mic production cn the part of the or
gani'Z3tion itself may also tal:e piace by the imposition of oHga!;"'lS ~() 
personal services; that is, direct personal sen-~ces \,;.'ith spt;ci!1\.·a;ion of 
the work to be done. 

B.-Penn3nent financii)g may further, contrary to the above ca~, 
he ;)3sed on the existence of a productive establishment under the direct 
control of the organization. Such an establishment may be a budgetary 
unit, as an oiltos or a feudal domain, or it may be a profit-making enter-
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F05l'!, whiG), it) tum, may compete frei"ly with other profit-making 
f;1tt.;ni~ or be:;. monopoly. 

Once more, exploit.lr:ion may he dil'P.Ctly lJnder the (\dminisWition of 
:he organi7.,ation or it may be farmed out, l~~, or pledged. 

C.-~in:l1l7' it is possible for financing t.) ~ organized "liturgically" 
by mcsns of bllrdens which are associa!eci with privileges. These may 
)nvoh'c "positive privileges," as when a group is freed from the burden of 
making particular contributions, or (possibly identical with the former 
case) "negative privileges," as when certain burdens are placed on par
ticular groups. The latter are usually either status groups (Sumde) or 
ymp~rty or income classes. Finally. the litUlgic rype may be organized 
"'~!:r<:~ti.,dy" by associating specific monopolies with the burden of 
perfo.rming certain setvices or supplying certain goods. lbis may take 
the fonn of organization of "estates," that is, of compulsorily forming the 
members of the organization into hereditarily dosed liturgical classes on 
the basis of property and occupation, ~h enjoying status privileges. 
Or. it may be carried out capitalistically, by creating clO5ed guilds or 
cMtels, with monopolistic rights and a corresponding obligation to make 
money contributions. 

lnis very rough classification applies to all kinds of organizations. 
Examples, however, will be given onTy in terms of political bodies. 

The system of provision through money contributions without eco
nomic production is typical of the modern state. It is, however, quite out 
of the question to attempt here even a summaty analysis of modem sys· 
tems of taxation. What will lirst have to bt discussed at length is the 
"SOCiological location" of taxation·-tJtat is, the type of structure of domi
nation that has typically led to the devdopment of certain kinds of con
tributions (as, e.g., fees, e~ises, (W taxe;) 

Contributions in kind, even in the case of fees, customs, excises, and 
sales taxes, were common throughout the Middle Ages. lneir commuta
tion into money payments is a relatively modem phenomenon. 

Deliveries of goods in kind are typical in the fonn of tribute or of 
assessments of products laid upon dependent economic units. lne trans
portation of in-kind contn"butions is possible only for small political units 
or under exceptionally favorable transpoTtation conditions, as were pro· 
vided by the Nile and the Chinese Grand Canal. Otherwise it is neces
sary for the contributions to be converted into money if the final recipi
ent is to btne6t from them. This was common in Antiquity. It is also' 
possible for them to bt exchanged, according to the dist3nce they have 
to bt transported, into objt:cts with higher price·to.weight ratiO$. lnis is 
said to have bten done in ancient China. 

, . Examples of obligations to p.:nona I service are obligations to military 
$avice, to setve in courts and on juries, to maintain roads and bridges, 
to work on a dyke or in a mine, and all sorts of compulsOTY service for 
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corporatepu~ which are found in various types of organizations. The 
type C"ilSe is furnished by the "corvee state," of which the best example 
is the New Kingdom of ancient Egypt. Similar conditions were found 
at some .periods in China, to a lesser extent in India and to a still less 
extent in the late Roman Empire and in many organizations of the early 
Middle Ages. Supy<?rt by the granting of heneJices is illustrated by th~ 
following cases: (I) In China. collectively to the body of successful 
examinees for official positions; Cl.) in India, to the private guarantors 
of military services and tax payments; (3) to unpaid condottieri and 
mercenary soldiers, as in the late Caliphate and under the regime of the 
Mamelukes; (4) to creditors of the state, as in the sale of offi~s common 
everywhere. . 

Provision from the organization's own productive eStablishment ad
ministered on a budgetary basis is illustrated by the exploitation of do· 
mains under direct control for the household of the king, and in the 
obligation of subjects to compulsory services if used, as in Egypt, to 
produce goods needed by the court or for political purposes in directly 
controlled production establishments. Modem examples are factories 
maintained by the state for the manufacture of munitions or of military 
clothing. 

The use of productive establishments for profit in free competition 
with private enterprise is rare, but has occurred occasionally, as, for 
instance, in the case of the [Prussianl See~d1ung.4J On the other 
hand, the monopolistic type is very common in all periods of history, but 
reached its highest development in the Western World from the six
teenth to the eighteenth centuries. 

Positive privileges on a liturgical basis are illustrated by the exemp-
• tion of the litemtj in China from feudal obligations. There are similar , 

exemptions of privileged groups from the more menial tasks all over the 
world. In many countries educated people have been exempt from mili
tary service. 

Negative privilege is to be found in the extra liturgical burdens 
placed upon wealth in the democracies of Antiquity. It is also illustrated 
by the burden placed on the classes who did not enjoy the exemptions 
in the cases just mentioned 

To take the "coIrelative" case under (C) above: the subjection of 
privileged classes to specified liturgical obligations is the most important 
form of systematic provision for public needs on a basis other than that 
of regular taxation. In China. India. and Egypt, the countries with the 
earliest development of "hydraulic" bureaucracy, liturgical organization 
was based on obligations to deliveries and selviCes in kind. It was in part 
taken over from these sources by the Hellenistic states and by the late 
Roman Empire, though there, to be sure, to an important extent it took 
the form of liturgical obligations to pay money taxes rather than contri-

. butions in kind. This type of provision always involves the organization 
of the population in terms of occupationally differentiated classes. It is 
by no means out of the question that it might reappear again in the 
modem world in this form if public provision by taxation should fall 
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down and tEe satisfaction of private wants by capitalistic enterprise be
comes subject to extensive re~tion by the stat!:. Up until now, the 
Snancial difficulties of the modem state could be adequately met by the 
compulsory creation of produce; cartels with monopoly rights in ex
change against money contributions; an example could be the compul
sory control of the gunpowder factories in Spain with monopoly protec
tion against new foundations and a continuous high contribution to the 
state treasmy. The idea is suggestive: one might proceed in the same 
way in the "socialization" of the capitalistic entexpnses of individual 
branches. by imposing compulsory cartels or combinations with obliga
tions to pay large sums in taxes. Thus they could be made useful for 
fiscal putpo5CS, while production would continue to be orientOO ra
tionany to the price situation. 

39. Repercus~ions of Public Financing on Private 
Economic Activity 

J"he way in which political and hieroc:ratic bodies provide for their 
corporate needs has very important repercussions on the structure of 
private economic activity. A state based exclusively on money contribu
tions, conducting the collection of the taxes (but no other economic 
activity) through its own staff, and calling on personal service contribu
tions only for political and judicial purposes, provides ap optimal 
environment for a rational market-oriented capitalism. A state which 
collects money taxes by tax farming is a favorable environment for the 
development of politically oriented capitalism, but it does not encourage 
the orientation of profit-making activity to the market. The granting of 
rights to contributions and their distribution as benefices normally tends 
to check the development of capitalism by creating vested interests in the 
maintenance of existing sources of fees and contributions. It thus tends 
to stereotyping and traditionalizing of the economic system. 

, A political body based purely on deliveries in kind does not promote 
the development of capitalism. On the contrary, it hinders it to the 
'extent to which it involves rigid binding of the structure of production 
in a form which, from a point of view of profit-making enterprise, is 
irrational 

A system of provision by compulsory services in kind hinders the 
development of market capitalism above all through the confiscation of 
the labor force and the consequent impediments to the development of a 
free labor market. It is unfavorable to politically oriented capitalism be
cause it removes the typical prospective advantages which enable it to 
develop. 

Financing by means of monopolistic profit~making enterprises has in 

 



common wlch (he use of contributions in kind wniCl> aVe ~ki for money 
"nd ""ith Ihurgical obligations on property, the h~~t tb~t tbcy are all 
uniavorable to lhe development of a type of capimI;s!~ whi.~h is ·:ntnno
mouslyoriented tv the madet. On the contralY, they t<;.nu iO rcpr~ k by 
fiscal measures which, from the point of view of the marke;" are irra~ 
tiona~ 5uch as the establishment of privileges and of OppoItonities for 
money making through other channels. They are, on the oilier hand, 
under certain conditions favorable to politically oriented capitalism. 

What is important for pront-making enterprises with fixed capital 
and careful capital accounting is, in formal terms. above alL the cakula-, 
bilityof the T..aX bad. Substantively, it is important thet there shall not ~ 
unduly heavy burdens placed on the capitalistic employmen! of re
sources, which means, above aU, on market turnover. On the other 
hand, speculative trade capitalism is compatible with any foun of or
ganization of public finances which does not, through tying it to 
litu:-gical obligations, directly inhibit the trader's exploitation of goods 
as commodities. 

lbough important, the fonn of 'organization of the obligations im
posed by public finance is not sufficient to determine completely the 
orientation of economic activity. In spite of the apparent absence of all 
the more important obstacles of this type, no important development 
of rational capitalism has OCC\ured in large areas and for long periods. 
On the other hand, there are cases where, in spite of what appear to 
be very serious obstacles placed in its way by the system of public 
finances, such a development has taken place. Various factor, seem, to 
have played a part. Substantively, state economic policy may be very 
largely oriented to non-economic ends. lbe development of the intel
lectual disciplines, notably science and technology. is important. In addi
tion, obstructions due to certain value-attitudes derived from ethical and 
religious sources have tended to limit the development of an autonomous 
capitalistic system of the modern type to certain areas. It must, further
more, not be forgotten that fonns of establishment and of the firm must, 
like technical products, be "invented." In an historical analysis, we can 
only point out certain circumstances which exert negative inHuences on 
the relevant thought processes--that is, influences which impede or 
even obstruct thezn----.or .such which exert a positive, favoring inHuence. 
It is not, however, possible to prove a strictly inevitable causal relation
ship in such cases, any more than it is possible in any other case of 
strictly individual events.·a 

Apropos of the last statement, it may he notai that the concrete indi
vidual events also in the field of the natural ~ieru:e:o; (all be rigorously 
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reduced to their particular causal components only under very special 
circumstances. There is thus no difference in principle between the field 
of action and other fields." 

At this point it is possible to give only a few provisional indications 
of the fundamentally importlnt intetrelationships between the fonn of 
organization and administration of political bodies and the economic 
system. 

I. Historically, the most important case of obstruction of the develop-
ment of market capitalism by turning public contributions into privately 
held benefices is China. The conferring of contributions as Sefs, which 
often cannot be differentiated from this, had the same effect in the Near 
East since the time of the Caliphs. Both will be discussed in the proper 
place. Tax fanning is found in India, in the Near East, and in the 
Western World in Antiquity and the Middle Ages. Particularly, how
ever, in Antiquity, as in the development of the Roman class of tax· 
fanning financiers, the equites, it ba:ame decisive in detennining the 
mode of orientation of capitalistic acquisition. In India and the Near 
East, on the other hand, it was more important in determining the de· 
velopment and distribution of wealth, notably of land ownership. 

2.. The most important case in history of the obstIuction of capital
istic development by a liturgical organizatim of public 6nance is that of 
later Antiquity. It was perhaps also important in India after the 
BuJdhist era and at certain periods in China. This also will be discussed 
later. 

J. The most important historical case of the monopolistic diversion 
of capitalism is, after the Hellenistic, especially the Ptolemaic pre· 
cursors, the period of royal monopolies and monopolistic concessions in 
early modem times, which again will be discussed in the proper place. 
A prelude to this development might be seen in Cel in measures intro' 
duced by Emperor Frederick II in Sicily, perhaps following a Byzantine 
model, and its final struggle in the conflict of the Stuarts with the Long 
Parliament n 

This whole discussion in such an abstract form has been introduced 
only in order to make an approximately correct fOlmulation of problems 
possible. But before returning to the stages of development of economic 
activity and the conditions underlying that development, it is necessary 
to undertake a strictly SOCiological analysis of the nOIl-economic compo· 
nents. 

,10. The Inff1.4.ence of Economic Factors on the Formation 
of Organizations 

Economic considerations have one very general kind of sociological 
importance for the formation of organizations if, as is almost always 
true, the directing authority and the administrative staff are remunerated. 
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If this is the case, an overwhelmingly strong set of economic interests 
become bound up with the continuation of the organization, even though 
its primaxy ideological basis may in the meantime have ceased to exist. 

It is an everyday occurrence that organizations of. all kinds which, 
even in the eyes of the participants, have become "meaningless:' con· 
tinue to exist because an executive secretary or some other official makes . 
his "living" in this manner and otherwise would have no means of support 

Every advantage which is appropr!ated, or even under certain circum
stances one which has not been fonnally appropriated, may have the 
effect of stereotyping existing forms of social action. Among the op· 
portunities for economic profit or earnings in the field of the peaceful 
provision for everyday wants, it is in general only the opportunities open 
to p'rofit-making enterprise which constitute autonomous forces that are 
in a rational sense revolutionary; but even of t!tem this is not always true. 

For example, the interests of bankers in maintaining ~ their commis
sions long ohwucted the r~ognition of endorsements on bills of ex
change. Simi1~cases of the obstruction of formally rational institutions 
by vested interests, which may well be interests in C'apitalistic profits, 
will frequently be met with below. They are, however, appreciably rarer 
than obstructions resulting from such factors as appropriation of bene
fice5, status advantages, and various economically irrational forces. 

41. The Mainspring of Economic Activity . ., 

All economic activity in a market economy is undertaken and carried 
through by individuals acting to provide ror their own ideal or material 
interests. This is naturally just as tIUe when ·economic nctivity is oriented 
to the patterns of order of organizations, whether they themselves are 
partly engaged in economic activity, are primarily economic in character, 
or merely regulate economic activity. Strangelfenough, this fact is often 
!lot taken account of. 

In an economic system organized' on a socialist basis, there would be 
no fundamental differetlCe in this respect. The decision-making, of 
course, would· lie in the hands of the cenlr.l ifuthority, and the functions 
of the individual engaged in the' production of goods would be limited to 
the pelformance of "technical" services; that is, to "labor" in the sense of 
the term employed here. This would be true so long as the individuals 
were being administered "dictatorially," that is, by autocratic determina
tion from above in which they had no voice. But once any right of "co
determ~nation" were granted to the population, this would immediately 
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make possible. aho in a formJl sense, the fighting, out of interest contlict~ 
centering on the mnnner of decision-making and, above all, on the ques
tion of how much should be saved (i.e" put aside from current produc
tion). But this, is not the decisi\'e point. What is decisive is that in 
socialism. too. the mdividuOlI will under these conditions as k first whether 
to him, personally, the rations allotted and the work assigned, as com
pared with othcr possibilities, appe)! to conform with his own interests. 
This is the cri[crion by which he would orient his behavior, and violent 
power struggles would be the normal result: struggles over the alteration 
or maintenance of rations once allotted-as, for instance, over ration 
supplements For liea\'y labor; appropriations or expropriations of particu
lar jobs, sought ~lft{>r because of extra remuneration or pleasant working 
conditions; work cessations, such as in strikes or lock-outs; restrictions of 
production to enforce changes in the conditions of work in particular 
branches: boycotts and the Forcible dismissal of unpopular snpervisors
in short, ... ppropri~tion processes of clll kinds .md interest struggles would 
also then be the normal phenomena of life. The fact that they would 
ror the most part be fought out through organized groups, and that ad
vantages would be enjoyed on the one hand by the workers engaged in 
the most essential services. on the other hand by those who were physi
call y strongest, would simply refkct the 'cx isting situa tion. But howe\'er 
that might be, it would be the interests of the individual, possibly or
ganized in terms of the similar intercst~ of many individuals as opposed 
to those of others, which would underlie ,ill action. The structure of 
interests and the relevant situation would be different, and there would 
be other means of pursuing interests, but this fundamental factor would 
remain just as relevant as before. It is of course true that economic action 
which is oriented on purely ideological grounds to the interests of others 
does exist But it is even more certain that the mass of men do not act 
in this way, and it is an induction from experience'that they cannot do 
so and never will. 

In a completely sdcialized planned economy there would be scope 
only for the following; (a) the distribution of real goods on the basis 
of planned rationed needs; (b) the production of these goods according 
to a plan of production. "Income" as a category of the money economy 
would necessarily disappear, but rationed "receipts" would be· possible. 

In a market economy the striving for income is necessarily the ulti
mate driving force of all economic activity. For every disposition, insofar 
as it makes a claim on goods or utilities which are not avaiJ~~le to the 
actor in a form fully ,eady 'for whatever use he intends, presupposes the 
acquisition of and dispositibp over future income, and practically every 

,I. 

existing power of control o\'er goOds and services presupposes previous 
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income. All business profits of enterprises will at some stage and in some 
form be turned into the income of economically acting individuals. In 
a "regulated economy" the principal aim of the regulations is generally 
to affect in some manner the distribution of income. (In a "natural econ
omy" we find no "income" in the usage of the present terminology; 
instead there are "receipts" in the' form of goods and services which 
cannot be valued in terms of a unitary means of exchange.) 

Income and receipts may, from a sociological point of view, take the 
following principal forms and be derived from the following principal 
sources: 

A-Incomes and receipts from personal services derived from special-, 
ized or specified functions: 

(I) Wages; (a) Freely deteImined wage incomes or receipts con
tracted at fixed rates per time period; (b) the same, determined on some 
established scale (salaries or in-kind remuneration of public officials and 
civil servants); (c) the labor return of hired workers on contracted piece 
rates; (d) entirely open labor returns. 

(2-) Gains: (a) Free exchange profits deriving from the procurement 
of goods and services on an entrepreneurial basis; (b) the same, but 
regulated. In cases (a) and (b), "incomes" are calculated as net returns 
after the deduction of costs. (c) P.edatory gains; (d) Gains derived 
from positions of pcllitical authority, fee incomes of an office, bribes, tax 
farming, etc., obtalned by the appropriation of power. In cases (c) and 
(d), costs will be deducted to calculate "income" only if the activity is 
conducted as a continuous organized mode of acquisition; otherwise the 
g-."(>$$ revenue is usually cO~lsidered "income." 

B.-Income and receipts from property, derived from the exploitation • 
of control over important mean:> of production: 

(I) Those in which "HlCOIT.e" is normally calculated as "net rent" 
after the deduction of cost.~. (a) Rent obtained from the ownership of 
human beings, as in the C3S{' of slaves, serfs or freedmen. These may 
be rxeipts in money or in Lnd; they may be fixed in amount or consist 

, in shares of the source's ea:njngs after the deduction of costs of main
tenance. (b) Appropriated re'.,enues derived from positions of political 
authority (after the deduction of the costs of administration). (c) Rental 
revenues derived from the (\wne~hip of land (me~yage payments or 
fixed rents per unit of time, f.ithcr in kind or in money, seigneurial rent 
revenues-after deduction cf Jand taxes and costs of maintenance). (d) 
House rents after deduction uf expenses. (e) Rent receipts from ap
propriated monopolies (feu(hl bcmdjtis, patent royalties after the deduc· 
tion of fees). . 

(2.) Property income an~ receipts normally not requiring deduction 
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of costs from gross revenues: (a) Investment income (in tel est paid to 
households or pro6t-making enterprises in return for the light to utilize 
their resources or capital-see above, ch. II, sec. II). (b) "Interest" 
.Rmn cattle loans (Viehren~n)." (c) "Interest" from other loans of con* objects, and contracted "annuities in kind" (DeputatTenten). Cd) 

:'Jri7erest on money loans. (e) Money interest on mortgages. Cf) Money 
'returns fwm securities, which may consist in fixed interest or in dividends 
varying with profitability. (g) Other shares in profits, such as shares in 
the p~ of "occasional" pIOflt-making ventutes and in profits from 
lational speculative operations. and shares in the rationallong-IUn profit
making activities of all sorts of enterprises. 

All "gains" and the dividend incomes from shares are either not con
tracted (as to late or amount) in advance, or only indirectly contracted 
incomes (namely, through the agreement on prices or piece rates). Fixed 
interest and wages, leases of land, and house rents are contlacted in~ 
comes. Income from the exercise of power, from ownelship of human 
beings, from seigneurial authority over land, and predatory incomes all 
in~olve appropriation by force. Income from property may be divorced. 
from. any occupation in case the recipient lets othels utilize the ploperty. 
Wages, salaries, labor pI06ts, and entrepreneurial pro6ts are, on the other 
hand, occupational incomes. Other types of propelty incomes and gains 
may be either one or the other. An exhaustive classi6cation is not in
tended here. 

Of all types of incomes, it is particularly those from business pro6ts 
and the contracted. piece fate or &ee labor incomes which have a dy
namic, revolutionary signi6cance for economic life. Next to these stand 
incomes derived from free exchange and, in'quite different ways, under 
certain circumstances, the "pred.atoty" incomes. 

Those having a static, conservative inHuence on economic activity are 
above all incomes drawn in aa:()Idance with a pred~ined scale, 
namely sa lades, w~ reckoned per unit of working time, gains from 
the exploitation of offi:e poWels, and normally all kinds of 6xed. interest 
and rents!'1 

The e~ soutce of "incomes" (in an exchange economy) lies 
in a great majority ofcases' in the exchange situation on the market for 
goods and labor seIvices. Thus, in the last analysis. it is determined by 
consumers' demand, in connection with the more or less strong natural 
or statutory monopolistic position of the parties to market relationships. 

The economic source of "receipts" (in a natural economy) generally 
lies in the monopolistic appropriation of opportunities to exploit property 
or services for a return. 

lhe underpinning of all these incomes is nothing but the possibility 
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of violence in the defence of appropriated advantages (see above, ch. II, 
sec. I, pt 4). Predatory incomes and related modes of acquisition are the 
return on act1ial violence. An exhaustive classification had to be foregone 
in this very rough first sketch. , 

In spite of many disagreements on parti~ular points, I consider the 
sections on "income" in R liefmann's works to be among the most valu
able of his contributions.u The problems of economic theory involved 
cannot be explored any further here; the interrelations bc!tween the eco· 
nomic dynamics and the social order will have to be discussed time and 
again. 

NOTES 

Unless otherwise indicated, notes are by Parsons. 
I. In the economic sense. 
2. Robert Liefmann, Grundsiitze deT Volltswirt5chAftslehre, vol. I, 3ra ed. 

(Srutrg:lrr 192. 3), p. 74ft. and pAssim. (Wi) 
3. See Franz Oppenheimer. System der Sozio logie, Parr III, Theorie der 

reinen find politischen Oltonomie, 5th ed." Gena 1923), pp. 146-152. (Wi) 
4. 1 he German word Technilt which Weber uses here covers both the 

meanings of the English word "technique" and of "te~hnolor'" Since the dis 
tinnion is not explicitly made in Weber's terminology, it wil have to be intro' 
duced ac(Ording to the context in the translation. 

5. The term Verfiigungs~ewAlt, of which Weber makes a greal deaJ of uso:, 
is of l'!ga! origm, implying legally sanclioned powers of control and disp3sal. This, 
"f course, has no place in a purely economic conceptual stheme but is essential to 
a soci(,logical treatment of economic systems., It is another way of saying that con· 
cretdy ('('onomic action depends on a system of propetty relations. 

6. This is one of the many diffelenc~ between China and the Western' 
\~!orld which \Veber related to the difference of orientation to economic activllies, 
grOwin~ (lut of the religious differences of the _t}"o civilizations. See his The Reli~ion 
of ChinA: Conf'llcjani~m And Taoism, transl. Ii H Gerth (Clencoe. Ill. 1951), 

7. BeschAffW'l~ \Vcber uses this tenn..-whkh could he translated variously 
as "making availahle," "bringing forth," "providing," etc., throughout this chaprer 
in <omhinations when- today the term "pr~ction" bas become usual, and we 
nor~any translate it in this way. However. tlk· tenn dnes cover, beyond produc· 
tio ... in the 1);lrrO\\' sense, also all manner d 'l<.:tivities which make available 
~". ,Is. services, money. or anything else useful~that i~. rr3nsport (as noted here), 
fr3d' hanking, et('. ·\\'hercver it was necess3ry t() indicate .this wider meaning 
('h,.,I\' W(' have translated the term as "procure~wnt." (Wi) 

." It is, strikiil~ fact Ihar. particularly in primiti~e society, a very large pro
ron ... n of ecnnomicuily significant exchan~e .. i:'; formally treared as an exchange 
of ".!'>s. A rerum gift of suitable value is dC'ljnitely obligatory but the specific 
l'h:lr !, 1C'risric of purdy economically rational exchange, namely bargaining, is not 
only .,~,,~·nt hur is specifically pro}nbired.' . ',' , 

q, Th,' type ca<;e Weber has in mind is the relation of the state to the 
modem ~y,>\'<:m Ii property and contract. Whether or not private citizens "vi!! ('n· 
g3~C in .lnl· gll·en a(,:tivfty is no determined by the law. The laller IS rcstri(;f('J 
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to the enforcement of certain.formal rules governing whoever does engage in such 
activities. 

10. This is a term which is not in general use in German economics, but 
which Weber took over, as he notes below, from C. F. Knapp. There seems to be 
no suitable English term and its use has hence been retained. . 

II. Theo~ des Geldes una tier Um14,.fsmitiel (Munich 191.:1). English 
edition: The Theory of Money and Credit, trs\. H. E. Batson (Lundon 1934; :1d 
rev.ed., New Haven 19S3). (Wi) 1 

1:1. English edi tion: The State Theory of Money, abridged cd .. res1. by H. M. 
Lucas and J. Bonar, (,ubI. for the Royal Economic Society (London 19:14). (Wi) 

13. Weber, as ~Il become clear further on in this chapter, in common with 
many of his contemporaries (indudi~ the leaders of the Bolshevik revolution in 
Russia) strongly identified "socialism' and "communism" with the absence of 
money and monetary categories (money prices, money wages, etc.). In the event, 
these categories were, of course, used in the Communist counaies even in the 
substllntiar absence of free markets, although their use was attended by many 
difficulties, as yet unresolved, in the determination of rational prices. This is true 
for the internal economy of these countries, but particularly tnte for the exchange 
relations between the Communist countries (coexisting "communist organiza· 
tions") which are mentioned here. For the state of the debate in Weber's day, 
see.F. A. Hayek (ed.), Collectivi.5t ~ic Planning (London 1935); an 
appreciation ofWeber'sconaibution, p. 3:1ff. (Wi) 

14. The: concept Haushab, as distinguished from Erwerb, is central to 
Weber's analysis in this context. He means by it ~ntia))y what Aristotle mellnt 
by the "management o£ a household" (Jowett's translation). It is a question of 
rational allocation of resources in providing for a given set of ne s. The concept 
of budget and budgetary management seems to be the closest English equivalent 
in common ux. 

IS. ~ding to the distinction of Hawshah and Erwerb, Weber djs. 
linguishes VerMOgen and Kal'iial. They ate, of course, classes of property distin· 
guished in terms.cf their function in t~management of. an economic unit. The:re: 
is no English equivalent of Ver-mogt:tt in this .mx, and it has !lr!emed ~ 
to el!lPloy t~ more general term "wealth." \\lheJC there is danger of confUsion. it 
will be ampli&ed as "budgetary wealth." 

16. In common usage the term ErllVerben woulcl perhapS best be translated as 
"acquisition." This has not, however, been 1DeIf, u Weber is here- ming me tenn 
in a I!lcbnical1ENe as the antithesis of Hc~. "Profit·Making" brings out 
this speci6c meaning much more clearly. ' 

. 17. Since Weber wrote. there has been an ex~ve discussion of the problem 
. of whet~ lalienal allocation of ~rces was PlDiblc: in a completely socialistic: 
economy in which there: were no independent; c:ompetitiYc:ly determined prices. 
The: principiI wright of technical opiroion seems at prac:nt tQ take die opposite 
position from that which Weber defends here:. A diSc:UMion of the: ~ will 
he found in Oslw L.ange and F. M. Taylor, 0.,. the EconoMic Theory ~ SociQZ
isM, ediced by B. E. Lippincott (Minneapolis I93B). This book includes a bibli
ographyon the subject. 

18. For t~ rdevant articles by K. Rodbc:nus. see JtJJ,l1iicher fUr NatioMl· 
aMJlomie ""a Statistik. vols. IV, V, and VIII (rB6S-1B69); K. Biicher, Industrial 
Ewluti07J, usJ. S. M. Wickett (New Yark 190 I). (Wi) 

19. On banco-currencies, see Economic History, 1B9f; on the Egyptian "grain 
deposit bank,," ibid., S9. (Wi) 

:10. Quo Neurath, Bayerische SoziatisierWJgserfahrungen, Vienna 19~o; id., 
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V~"g. Vim de ,*Mtm u. ~~ Zu1tun# (Deutche Ge
me"", rtu:hbft, vol. J5; Jena 19ao), and bibliography given there. Neurath, 
madeotally, had not 0 ly writCl:n about and agitated £m economic socialization, 
but also brieBy worked as director of t~e Bayarian Zm",al~, the 
agency i charge of socializatio plans, during the Riiterepubl#t or "soviet" phase 
ci the Baywn revolutionary regime in the spring of '1919; when he was brought 
to trial after the suppression of the revolution, Weber testified in his defense. 
See A. Mitchell, Revolution i" Bavar a 191B-1919 (Princeton 1965), pp. 1.93-
305. Marianne Weber, Max Weber (Ttihingen I91.6), pp. 673 5: 677; Ernst 
Niekisch, Gcwaf/Jes Lebe" (Koln r95B), pp. 53-57' CWi) 

]. I. J. C. L. Simonde de Si$mondi, Essa~ X ("De la conditiCID de$ cultiyateurs 
dans la Campagne de Rome") in his £tuaes 5U,. l'~je Politiqve, yolo II 
(Paris IB3B); W. Sombart, Die romisclu! Camptgall. Eine sotiall)konomische, 
Studie(LeipzigJBBB).(Wi) • ' 

21.. Oppenbeimer, who wa$ (ot part of his life wociaCl:d with the HenlY. 
George movement, saw the ultima, ~asis of capitalism in the appropriation of 
land; he wa5 himself'the founder of a "free land" hlOVement. (Wi) 
- 1.3. English translation in F. A. Hayek (ed.), Collect v t E:mtomic Pla"""g 
(London 1935), (Wi), . 

1.4. Weber seems to have said in thi$ passage in a somewhat involved way 
what hu come to be geneJally accepCl:d among the more critical economic theorists 
and the welfare eco omists. A simpler way of stilting the same point is provided 
by the docaine of maximum satisfaction. This srate$ the condition$ under which, 
to use Weber's phrase, fonnal and $Ilbstantiye rationality would coincide. It is 
generally conceded that among these conditions is the absence of certain types of 
inequality of wealth. One of the best statements of the problem is that o! Frank 
H, Knight in his essay "'nle EthiCS of Competition," which is teprinted in the 
book of that title. The problem of the relation$ of formal and sub$Wltiye ration' 
ality has for Weber, however, ider ramifications. 

25" ~mposak (or the introduction of ~ ~lanned economy made in the early 
SUlTImet of 1919' by the bm Reic1uvnmcluftfsmi1lister cE the Wdmar RePJblic, 
the'Social ~t RudolE Wiaell and his underlec2reta Wichard von Moel· 
lendodi. Mtc tlte'~rion of his plans, Wissell tm ill July cE that )'9f 
and was replaced by an opponent of planning. 0. ur Rosenberg. A Hiffcry 
of the Gumaa RepUblic. ttsl.. I. F. D. Morrow artd M. Sieveking (LondOn 1936), 
1oB££. The text of the prOposals is i duded in Wi5seD'$ j\Uti6catiob' of hi£ conduct 
of~: PralttUclte Wirischaftspolirik. U"wlagm ruf'Beurtelu"g' emer fUnf· 
m "atljahe" Wrtschaft fuh1"u"g (Berlin 1919), and in part also in DewscJre 
Geme "wirlscMft, YO Is. 9lind 10 (Jena 1919). (Wi) 

.' 26. Engli$h ed.: lrra~l E110luti ". trans!' (from the 3rd German edition, 
19do)byS. MorleyWickoffCNew York I90r). (Wi) 

: "r~ In a good deal of his discussion, Weber uses the term Belrieb in a context 
whe~ this distinction i$ net important. To avoid a confusion of terms, it ha$ in 
geneJal been found most co yenient to translate BetT eb as flen~" Ctf. the 
deGnition cE' fie retprise" as continuoU$ rational activity, above, ch. I: IS), But 
wherever the distinction made heJe is important in the context, the term "ettal>
li$hment" is used. U"temeftme" has for the same reason ~n translated as "linn." 
(Wi) . 

l.B.See above note. In mOst caSe5 it has $0 far !eemed best to translate 
Enverbsbetrieb with "enCl:rprise." 

1.9. See below, ch. II. sec. 1.0, point V. (Wi) 
30. Weber here sides with Karl Biicher against a theory of developmental 
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stages propo~~ded mainly by Gustav Schmoller, who defines stages in terms of 
ruling groups. Cf. Schmoller, "Stadtische, territoriale un~ r~tliche Wircschafts
politik," 'uhrb. f. Geselzgebu1Ig, Ver\Dultung 14. Vol~, VllI (1884). 
"If. and II C 1904). 668££.; Bucher, "The Rise of the NatiOPll Economy," in hiI 
ImJUSlriul E"Qlutio1l, (}(J. cit., 83-1"9. For the polemic betM'CD Schmoller and 
Btieher, see lb. f. G., V. &- V., XVII and XVIII (1893-1894). See also below, 
Part Two, cl!. XVI:i+ (WI) 

3 I. The cocresponding German terms atr:; H ~huft, Dorfwirtschuff, 
grundherriiche and putrimo1liulfurstliche Huushul~huff, S~7tschajt, 
T emloriulwirt$Chuft. and Volkswirlschufl. . 

3:l. What Weber apparently has in mind is the type of "aust" which con
rtols all stages of theJrocess of production from raw matelial to the finished 
product. Thus many our steel enteIprises have not only blast furnaces and 
rolling mills, but coal mines, coke ovens, railways and ships. and iron ore mines. 
The most notable example in Germany in Weber's time was the Stinnes combine. 

33. The demiurgoi were the public craftsmen ("those who work for the 
people") of ancient Greece. Whether they weR really on an annual retainer, 
rather than being paid for the individual job, is still controversial (.cf. M. I. 
Finley, The World of Oddy5eus [New York 1959], SI£.); Weber himself usu
ally cites the public artisans of Indian villages as an example (e.g., Economic 
History, 3"f., 703f.) (W i) , 

\ 34. K. RoJbertus, "Zur Geschichte der romischen Tributsteuern seit Augu$
tus," Juhrbiicher f. Nulio1lulok. u. S:.alislik, IV (1865); d. also EcoMmic History, 
108. (Wi) 

3S. Carolingian Imperial regulation presc:ribing detailed management prooe-
dures for the royal estates (l,ill~("). (Wi) 

36. Discussed in sec 20, below. (Wi) 
37. Discussed in sec. 21, below, (Wi) 
38. On Demosthenes' shops and the Carolingian women's house (ge1litium), 

see Eco1lomic Hisrory, 104ff.; on Roman estate shops, H. Gummems, Der 
romische Gutsbetrieb als wirtschafl'. Orgu1li5mus n.1ch de1l We km des Cute, 
VUITO u1Id Columellu (Leip'lig 1906); on the Ru~ian serf factory, see M. I. 
Tugan·Baranovskii, Geschichle der russische1l Fabrik, trans!' B. Minzes (Berlin 
,900). (Wi) 

39. Beu1lde1l were plots of land exempt from the cultivation regulations (crop 
rotation, grazing rights, etc.) of the viHage (Murk-) association; in conuast to 
ordinaIY arable, they could be ft:nccd. Herre1lbeunden, or unresaicted seigneurial 
falms operated by a special official (Beundehofmu1l1l), are found in early docu
ments. J. & W. Grimm, DeulschlS's Worlerbuch, I (Leipzig 1854). (Wi) 

,,0. The term Paria is used by Weber in a technical sense to designate a 
group occupying the same ten'itor .. :l area as others, but separated from them by 
rittial bauiers which severely limit social intercourse between the groups. It has 
been common for such groups to have specialized occupations, particularly occu-
pations which are despised in the lar~er society. • 

41. What is ordinarily cnlkd II 'producers' co·operative association" would be 
include~ in this type, but VVelJ.cr c,onceives the typ<. more broadly.' In certain 
respects, for instance, the med,evai village community could be considered an ex-
ample. • 

4'2., On the "freed mountains" and "mining freedom," see Economic History, 
14d. (Wi) 

,,3. His real name was.John Winch combe. See W. J. Ashley, A1I 11Itroauc-
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tion tQ English Economic Hi$tory and Theory, II (London ,893), 229f. and 
255f .. who reprin~aft of the poem; also Economic History, 132. (Wi) 

44. That is without lighls of inheritance or alienalion. See above chap. I. 
sec. 10. 

45· This chapter is, however. a mere fragment whlch Weber intended to 
develop on a scale comparable with the others. Hence m~t of the material !O 

which Ihis note refers was probably never written down. 
46. For a discussion of Stor, "wage work," and "price work," see Karl 

Biicher, Industrial Evolution, op. cit., chap. 4· (Wi) 
47· 0 n coloni, see Economic History, 56. 73. (Wi) 
48. It seems curious that in thili. classilication \Veber failed to mention the 

type of agricultural organization which has become predominant in Ihe slaple 
agricultural production of much of Ihe United Stales and Canada .. Of Ihe Euro· 
pean Iypes Ihis comes closest to large-scale peasant proprietorship. bUI is much 
more dennilely oriented to Ihe markel for a single staple, such as wheat. Indeed. 
in many r~pects this type of farm is closely comparable !O some kinds of small· 
scale indusuial enterprise. 

49. On this peculiar phenomenon. see Economic History, 35. (Wi) 
49a. Memorandum on Ihe question of a legal provision !O protect the home

steads of smallholders against legal execulion C"Emp£ehh s;ch die Einfuhrung 
eines Heimstlmenrechtes. insbesondere zum Schut7. des kleinen Crundbesitzes 
gegen Zwangsvollstreckung?") in Deutscher Juristentag XXIV (1897), Verhand· 
lungen, II. 15-32. (W) 

50. Weber uses the tenn Alltag in a technical sense, which is contrasted wilh 
Charisma. The antithesis will playa leading role in chap. III. In his use of the 
tenns, however, an ambiguilY appears of which he was probably not aware. In 
some contexts, Alltag meam rouline. as contrasted with things which are excep' 
tional or extraordinary and hence lemporary. Thus, the charismatic movemenl 
led by a prophet is, in Ihe nature of the case, temporary, and if it is to survi,'e at 
all musl nnd a routine basis of organization. In other conlexts, Alltag means the 
profane. as contra sled with the sacred The lheore(ical significance of thisambigu
ity has been analysed in [Parsons.) Structure of Social Action, chap. xvii. 

51. There are several different factors involved in the inabililY !O predicI 
future events wilh complete certainty. Perhaps Ihe best known analysis of these 
factors is that of F. H. Knighl in his Risk, Uncertainty and Propt. 

52. On Ihe Chinese and Hamburg banco-money (deposit certificates), sec 
Economic History, 189f. (Wi) 

53. In a well-known essay, "The Social Causes of the Decay of Ancient 
Civilization," cr. of General Education, V, 1950. 75-88), Weber attribuled !O 

Ihis factor an important role in Ihe economic decline and through this the cul
lural changes of the Roman Empire. 

54. C. F. Knapp, The State Theory of Money, op. cit., II. (Wi) 
55. For the exacI definition 0 f "currency money." see Knapp. The State 

Theory of Money, 1001f. (Wi) 
56. Note money is discussed in sec. 34, below; melal money in this and Ihe 

following section. (Wi) 
57. Mosl of the special tenninology employed here was ,.oined by Knapp. bUI 

never came to be really widely used. "Lrtrle." from the Creek lytron ::::: means of 
paymenl. designates specifically the agencies or instilUtions connected wilh pay' 
ments or regulating paymenl instxuments. "Hylodromy." lilerally Ihe rate of 
exchange. (Kun::::: dromos) of currency metals (ma"er::::: hyle), Knapp defines 
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as a state characterized by "the deliberate nxing of the prll'l of a hylic metal" 
(Knapp, The State Theory of Money, 79). (Wi) 

5B. It should be borne in mind that this was wrinen in 1919 ot 1920. The 
situation has clearly been radically changed by the de\'elopments since that time. 

59· This is an application of Weber's general theory of the relations of inter
ests and ideas, which is much further de ... e1oped in his writings on the Sociology 
of Religion. The most important point is that he refused to accept the common 
dilemma that a gi ... en act i.; moti ... ated either by interests 'lr by ideas. The influ
ence of ideas is rather to be found in their function of defining the situations in 
which interests are pursued. Beside in Weber's own works, this point is de ... eloped 
in fParsons'} article "The Role of Ideas in Social Action," American SOdological 
Review, October 1938. 

60. Knapp, The State Theo1Y of Money, 4B. CWi) 
6z. Maunatisch. This term is commonly used in Gennan but not in the 

precise sense which Weber gi ... es it here. There seems to be no e<jui ... alent single 
term in English, so the idea has been con ... eyed by a phrase. 
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CHAPTER III 
THE TYPES OF LEGITIMATE 

DOMINATION 

i 

The Basis of Legitimacy 

I. Domination and Legitimacy 
, 

Domination was defined above Cch. I: 16) as the probability that 
certain speci~6c commands Coull oommands) will be obeyed by a given 
group of persons. It thuS' does DOt include every mode 01 ~ 
"power" or "inauenee" over other persons. Domination C"authority")l 
in this sense may be based on the most dive~ motiw:s r:l wmpJiance: 
all the way from simple habituation to the most purely ra~ cakula
tion of advantage. Hence every genuine form of domination implies 
a minimum of voluntary compliance. that is, an· interest (based on 
ul~rior motives or genuine~) in obedience. 

Not every case of domina~OD Ibakc:s use of econOlDic IIH'JtDS; srillless 
_ 'd~ ~ays have economic objectives. However. normdIy the rule 

over a considerable number of ~ requires a staff Cel. ch. I: 1:2.). 
that is, a ~ecial group which can normally·be crusud to ~te the 

'0 general policy as well as the ~ oommands .. 1'he membetsof the 
administrative staff may be hound to obedience ~ their superiDt (or su· 
periOI$) by custom, by ~ ties, by a purely material complex of 

[:uz] 
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interests, o;'by ideal (wertTtJtioxtde) motives. The quality of these mo
tives largely determines the type of dominatjon. Purely material interests 
and caIculatiOJis of advantages as the basis of solidarity betyJeen the chief 
and his administrative staff result, in this as in other connexions, in a 
relatively unstable situation. Normally other elements, aH'ectual and 
ideal, supplement such interests. In certain exceptional cases the former 
alone may be decisive. In everyday life these relationships, like others. 
are governed by custom and material calculation of advantage. But cus
tom, personal advantage, purely affectual or )deal motives of solidarity, 
do not form a sufficiently reliable basis for a given domination. In addi
tion there is normally a further element, the belief in legiti:rn4cy. 

Experience shows that in no instance does domination voluntarily 
limit itself to the appeal to material or affectual or ideal motives as a basis 
for its continuance. In addition evelY such system attempts to establish 
and to cultivate the belief in its legitimacy. But according to the kind of 
legitimacy which is claimed, the type of obedience, the kind of adminis
trative staff developed to guarantee it, and the mode of exercising author
ity;· will an differ fundamentally. Equally fundamental is the variation in 
effect. Hence, it is useful to classify the types of domination according 
to the kind of claim to legitimacy typically made by each. In doing this, • 
it is best to start from modem and therefore more familiar examples. 

r. The choice of this rather than some other basis of classi6cation 
can only be justified by its results. The fact that cauin other typical 
aitelia of variation are thereby negl~ for the t:ime being and can 
only be introduced at a later stage is not a decisive di£5cu1ty. The legiti
macy of a system of control has far more than a merely "ideal" signifi
cance. if only because it has very de611ite relations to the 1egitizwq of 
property. 

2. Not every claim which is protected by custom at law $hould 
be spoJren of as involving a relation of authOlity. Oth~ the worker, 
in his daim for fulSlmeDt ci the wage contract, would be ~ing au
thority over his emplo,er heause his claim can, on ()(X:aSion, be enforced 
by order of a court. Actually his !otmal status is that oE party to a con· 

, tiaaual relationship with his employer, in which he has certain "rights" 
to R:Cdve payments. At the ~ time the concept oE an authority rela
tionship (H~Ia4l,,"s) naturally doe:snot erclude the ~sibil. 
ity that it has ori~ in a l«m2J)y free contrart. This is true of the ,. 
aJlthorily of the empIoyu C!IfP:r the worker as ~ in the farmets 
rules and lnstructious ~g the work proc:es; and also « the ,,",nor' 
ity cI a ttudal lord (1'If!l a 9UAd who has &t.cJy ealm!d into the r~tion 
oE ~ty. That sub~ to military discipline is fonnally "mvoluntaJy" 
while 'that to the discipline oE the factory is voluntary does not alter the 
fact that the latter is &Iso a cue of subjection to athorily. The po5ition 
oE a bureaucratic officW is also entered into by contrsct and can be 
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freely resigned, and even the status of "subject" can often ,be freely 
entered into and (in certain circumstances) freely repudiated. Only in 
the limiting case of the slave is formal subjection to authority absolutely 
involuntary. 

On the other hand, we shall not speak of formal domination if a 
monopolistic position permits <I person to exert economic power, that is, 
to dictate the terms of exchange to contractual partners. Taken by itself, 
this does not constitute authority any more than any other kind of in
Huence which is derived from some kind (If superiority. as hy virtue of 
erotic attractiveness, skill in sport ex In discussion. Even if a big bank i~ 
in a pOsition to force other banks into a cartel arrangement, this will not 
alone be sufficient to justify calling it an authority. But if there is aT' 
immediate relation of command and obedience such that the manage
ment of the 6rst bank can give orders to the others with the clafm that 
they shan, and the prcbability that they will, be obeyed rega'rdless of 
particular content, and if their carrying out is supervised, it ,is, another 
matter. Naturally, here as everyv.,here the transitions are. gradual; there 
are all SOrts of intermediate steps between mere indebtedn~ and debt 
slavery. Even the position of a "salon" can come very close to the border
line of authoritarian domination and yet not necessarily cqnstitute "au
thority." Sharp differentiation in concrete fact is often ltfipossible, but 
this makes clarity in the analytical distinctions all the more important. 

3. Naturally, the legitimacy of a system of domination may be treated 
sociologically only as the probability that to a relevant degree the appro
priate attitudes will exist, and the corresponding practical conduct ensue. 
It is by no means true that every case of submissiveness to persons in 
positions of power is pri.~arily C~r even at all? ~ri~nted to,thi$ helief. 
Loyalty may be hypocritically Simulated by mdlvlduals aii 'by whole 
groups on purely opportunistic grounds, or carried out in practice for 
reasons of material self·interest. Or people may submit from individual 
weakness and helplessness because there is no acceptable alternative. 
But these considerations are 110t decisive for the classification of types of 
domination. What is important is the fact that in a given c~~~ the panic· 
ular claim to legitimacy is to a Significant dewee and according to its 
type treated as "valid"; that this fact con6rms the position of the persons 
claiming authority and that it helf>$ to determine the choice of means of 
its exercise. 

Furthermore, a system of domination may·-as often occurs in practice 
-be so completely protected, on the one hand by the obvious COmmu· 
nity of interests between the chief and his administrative staft (body
guards, Pretorians, "red" or "white" guards) as opposed to the subjects, on 
the other hand by the helplessness of the latter, that it can afford to drop 
even the pretense of a claim to legitimacy. But even then the mode of 

- legitimatit./n of the relation between chief and his ~ft may vary widely' 
according to the type of basis of the relation of the authority between 
them, and, as will be shown, this valiation is highly significant for the 
"tructute of domination. 
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4. "Obedience" will be taken to mean that the action of the person 
obeying fol'lows in essentials such a course that the content of the com' 
mand may be taken to have become the basis of action for its own sak(.'. 
Furthermore, the fact th~t it is so taken is referable only to the formal 
obligation, without regard to the actor's own aaitude to the value or lack 
of value of the content of the command as such. 

5. Subjectively. the causal sequence may vary, especially as beMeen 
"intuition" and "sympathetic agreement." This distinction is not, how
evcr, signil1cant for the present classification of types of authority. 

6. The scope of determination of social relationships and culturai 
phenomena bv virtue of domination is considerably broader than appears 
at first sight. For instance, the authority exercised in the schools has much 
to do with the determination of the forms of speech and of written lan
guage which <Ire regarded as orthodox. Diale,:ts used as the "chancellery 
langltJgc" of auto(:ephalou5 politk·al units, hence of their rulers, have often 
hel'Oml' orthodox forms of speech and writing and have even led to the 
formation of separate "nations" (for instance, the separation of HoI· 
land fwm Germany). The rule by parents and the school, ho~vever, 
extends far beyond the determination of such cultural patterns, which 
are perhaps (mil' apparently formal. to the formation of the young, and 
hence of humal1 beings generally. 

7. The fact that the chief and his administrati\'c staff often appear 
formally as servants or agents of those they rule, naturally does nothing 
whate\'er to disprove the quality of dom:nance. There will be occasion 
later to speak of the substanti\'e features of so-called "democracy." But a 
certain minimum of assured power to issue commands, thu~ of domina· 
tion, must be provided for in nearly every conceivable case. 

2. The Three Pure Types of Authority 

There are three pure types of legitimate domination. The validity 
of the claims to legitimacy ma~ be based on: 

I. Rational grounds-resting on a belief in the legality of enacted 
'rules and the right of those elevated to authority under such rules to issue 
commands (legal authority). 

2. Traditional grounds-resting on an established belief in the sanc
tity of immemorial traditions and the legit! macy of those exercising 
authority under them (traditional authority); or finally, 

3, Charismatic grounds-resting on devotion to the exceptional 
sanctity, heroism or exemplary character of an individual person, and of 
the normative patterns or order revealed or ordained by him (charismatic 
authority)' 

In the case of legal authority, obedience is owed to the legally estab
lished impersonal order. It extends to the persons exercising the authority 
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of office under it by virtue of the formal legality of their commands and 
only within the scope of authority of the office. In the case of traditional 
authority, obedience is owed to the person of the chief who occupies the 
traditionally sanctioned position of authority and who is C within its 
sphere) hound by tradition. But here the obligation of obedience is a 
matter of personal loyalty within the area of accustomed obligations. In 
the case of charismatic authority, it is the charismatically quali6ed leader 
as such who is obeyed by virtue of personal trust in his revelation, his 
heroism or his exemplary qualities so far as they fall within the scope of 
the individual's belief in his charisma. 

I. The usefulness of the above ciassi6cation can only be judged by 
its results in promoting systematic analysis. The concept of "charisma" 
("the gift of grace") is taken from the vocabulary of early Christianity. 
For the Christian hierocracy Rudolf Sohm, in his Kirche recht, was the 
first to clarify the substance of the concept. even though he did not use 
the same terminology. Others (for instance, Holl in EnthusUzsmus una 
Bussgewalt) have clarified certain ,important consequences of it. It is 
thus nothing new. 

2. The fact that none of these thI'ff ideal types, the elucidation of 
which will occupy lhe following pages, is usuaUy to he found in his
tOlical cases in ''pure'' fonn, is naturally not a valid objection to attempt
ing their conceptual formulation in the sharpest possible form. In this 
r~ the present ca5e is no different from many otheI's. Later on (sec. 
II fI.) the transfonnation of pure charisma by the process of routiniza
tion will be discussed and thereby the relevance of the co~ to the 
understanding of empirical systems of authority considerably inc~d. 
But even so it may be said of every historical phenomenon ~ authoIity 
that it is not likely to be "as an open book." Analysis in terms of socio· 
logical type; has, after all, as comparaJ with purely empirlcal historical 
investigation, certain advantages which should not be minimiz.e.d. That 
is, it can in the particular case of a ~ fonn of author~ty detemUne 
what conforms to or approxlmates such type; as "charimla." "hereditary 
charisma," "the charisma of office," "patr:iarchy," f'bureaucracy," the au
thority of status groups, and in dOing so it can worlc with -relatively un
ambiguous concepts. But the idea that the whole of concrete historical 
reality can be exhausted in the conccprual scheme about to be developed 
is as far from the author's thoughts as anything could be. 
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ii 

Legal Authority With a Bureaucratic 

Administra tive Staff 

Note: The specifically modEm type of administration has intentionally 
been taken as a point of departure in order to make it p05Sible later to 
contrast the others with it. 

3. Legal Authority: The Pure Type 

l.8gal author t:y rests on the acceptance of the vaJidity of the follow
ing mutua1Jy inter·dependen~ ideas. 

I. That any given 1egal norm may be established by agreement or by 
imposition, on grounds of expediency or value-rat onality or both, with 
a claim to obedience at 1east on the part of the members of the organi
zation. This is, however, usuaDy extended to include an persons within 
the sphere of power in question-which in the case of territoria1 bodies 
is the territoria1 area-who stand in certain social re1ationships or carry 
out forms of social action which in the order governing the organization 
have been declared to be relevant. 

J.. That every body of 1aw consists es~tia]]y in a consistent system 
of abstlact rules which have norma1Jy been intentiona1Jy estabJished. 
Furthermore, administration of 1aw is he1d to cons st in the appJication 
of theseru1es to particu1ar cases; the administrative process in the rationa1 
pursuit of the interests which are specified in the order governing the 
.organization within the limits la d down by legal precepts and foUowing 
princip1es which are capab1e of generalized formulation and are approved 
in the order governing the group, or at 1east not disapproved in it. 

3. That thus the typicalperscn in authority, the "SUperior,'1 is }run. 
self subject to an impetsOnal mdu by orienting his actionS to it in his . 
own <fispoc;itions and wmmands. (This -is true not only for persons exer
cising 1egal authority who are in the .usual sense "officials," but, for 
instance, for the elected pasident of a 5tati)'--

4. That the person who obeys authority does so, as it is usually 
stared, only in his capacity as a "member" of che organization and what 
be obeys is only "the law." (He may in this connection be the member 
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of an association, of a community, of a church, or a citizen of a state.) 
5. In conformity with point 3, it is held that the members of the 

organization, insofar as they obey a person in authority, do not owe this 
obedience to him as an individual, but to the impersonal order. Hence, it 
follows that there is an obligation to obedience only within the sphere 
of the rationally delimited jurisdiction which, in term!> of the order, has 
been given to him. 

The following may thus be said to be the fundamental categories of 
rational legal authority: 

( I) A continuous rule-bf'·md :;ondu(t vf official business. 
(2) A specified sphere of c0mpetence (jurisdiction). This involves: 

(a) A sphere of obligations to perform functions which has been marked 
off as part of a systematic division of labor. (b) The provision of the 
incumbent with the necessary powers. (c) That the necessary means of 
compulsion are clearly defined and their use is subject to definite condi
tions. A unit exercising authority which is organized in this way will be 
calhd an "administrative organ" or "agency" (BehOTde). 

There are adminjstrative organs in this sense in large-scale private 
enterprises, in parties and annies, as well as in the state and the church. 
An elected president, a cabinet of ministers, or a body of elected "Peo· 
pIe's Representatives" also in this sense constitute administrative organS. 
This is not, however, the place to discuss these concepts. Not every 
administrative organ is provided with compulsory powers. But this dis
tinction is not important for present purposes. 

(3) The organization of offices follows the principle of hierarchy; 
that is, each lower office is under the control and supervision of a 
higher one. There is a right of, appeal and of statement of glievances from 
the lower to the higher. Hierarchies differ in respect to whether and in 
what cases complaints can lead to a ;'correct" ruling from a higher 
authority itself, or whether the responsibility for such changes is left to the 
lower office, the conduct of which was the subject of the complaint. 

(4) The rules which regulate the conduct of an office may be techni
cal rules Or norms.2 In both cases, if their application is to be fully ra
tional, specialized training is necessary. It is thus nonnally tlue that only 
a person who has demonstrated an adequate technical training is qualified 
to be a member of the 'administrative staff of such an organized group, 
and hence only such persons are eligible for appointment to official 
positions. The administrative staff of a rational organization thus typically 
consists of "officials," whether the organization be devoted to political, 
hierocratic, economic-in particular, capitalistic·-or other ends. 

(5) In the rational type it is a matter of principle that the" members 
of the administrative staff should be completely separated from owner-
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ship of the means of producti01~ or administration. Officials, employees, 
and workers attached to the administrative staff do not themselves own 
the non-human means of production and administration. These are 
rather provided for their use, in kind or in money, and th~ oHici:<1 is 
obligated to render an accounting of their use. There exists, furthermore, 
in principle complete separation of the organization's property (respec
tively, capital), and the personal property (household) of the official. 
There is a corresponding separation of the place in which official func
tions are carried out-the "office" in the sense of P(Cl:lises-from the living 
quarters. 

(6) In the rational type case, there is also a complete absence of 
appropriation of his official position by the incumbent. Where "rights" to 
an office exist, as in the case of judges, and recently of an increasing 
proportion of officials and even of workers, they do not normally serve 
the purpose of appropriation by the official, but of securing ~he purely 
objective and independent character of the conduct of the office so that 
it is oriented only to the relevant norms. 
, (7) Administrative acts, decisions, and rules are formulated and 
recorded in writing, even in cases -""here oral discussion is the rule or i!i 
even mandatory. This applies at least to preliminary discussions and 
proposals, to final decisions, and to all sorts of orders and rules. The 
combination of written documents and a continuous operation by 
officials constitutes the "office" (Bureau>' which is the central focus 
of all types of modern organized action .. 

(8) Legal authority can be exercised in a wide variety of different 
forms which will be distinguished and discussed later. The following 
ideal-typical analysis will be deliberately confined for the time being to 

the administrative staff that is most unambiguously a structure of domi
nation: "officialdom" or "bureaucracy." 

In the above outline no mention has been made of the kind of head 
appropriate to a system of legal authority. This is a conseguence of cer
tain considerations which can only be made entirely understandable at 
a later stage in the analysis. There are very important types of rational 
domination which. with respect to the ultimate source of auth<.,rity, be
long to other categories. This is true of the hereditary charismatic type, 
as illustrated by hereditary monarchy, and of the pure charismatic type 
of a president chosen by a plebiscite. Other cases involve rational ele
ments at important points, but are made up of a combination of bureau
cratic and charismatic components, as is true of the cabinet form of 
government. StilI others are subject to the authority of the chiefs of other 
organizations, whether their character be charismatic or bureaucratic; 
thus the formal head of a government department under a parliamentary 
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regime may be a minister who occupies his position because of his au
thority in a patty. The type of rational, legal administrative staff .is cap:. 
able Of application i all kinds of situaticns and contexts. It is the most 
im~t mechanism. for the administraticn r:i everyday affairs. For in 
that sphere, the exercise of authority consists precisely in administration. 

4. Legal Authority: The Pure Type (Continued) 

The purest type of exercise of legal authority is that which employs 
a bureaucr~tic administrative staff. Only the supreme chief of the organi
zation occupies his position of dominance CHerrenstellung) by virtue 
of appropriation, of election, or of ha\ling been designated for the suc
cession. But even h¥ autholily consists in a sphere of legal "competence." 
The whole administrative staff under the supreme autholity then con
sists, in the purest type, of individual officials (constituting a "mono
cracy" as opposed to the "collegia!" type, which will be discussed ~Iow) 
who are appointed and function according to the following criteria: 

( I) They are personally free and subject to authority only with 
res~t to their impersonal official obligations. 

(2) They are organized in a clearly defined hieraxhy of offic('!;. 
(3) Each office has a dearly def.ned sphere of competence it: the 

Ie gal sense. 
(4) The office is filled by a free contractual relatiQi.1Ship. 1'tn<;, in 

principle, there is free selection. 
(5) Candidates are select~d on the basis of techllkal qualificMions. 

In the most rational case, thi~ is tested by examination or guaran~'Cl by 
diplomas certifying technical training, or both. They are appointed, nur 
elected. 

(6) They are remunerat('d hy fixed salaries in r:lcney, f<.>r the most 
part with a right to pensions. Only under certain circumstances does the. 
employing authority, especially in private organizations,~ave a right to 
terminate the appointment, hut the official is always fre.e to lesign. 'TIl\O 

salary scale is graded according to rank in the hierarchy; but in addition 
to this criterion, the responsibility of the position and the requirements 
of the incumbent's social stat!s may be taken into a::(.ou .. t eeL ch. IV). 

(7) The office is treated as the sole, or at least tile primary, occupa
tion of the incumbent. 

(8) It constitutes a career. There is a system of "plOlllOtion" accord
ing to seniority or. to achievement, or both. Promotion J!, depend~1t Of} 

the judgment of superiors. 
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(9) The official 'works entirely separated from ownenhip of the 
means of administration and without appropriation of his position. 

(10) He is subject to strict and systematic discipline and control in 
the conduct of the office. 

This type of organization is in principle applicable with equal facility 
to a wide variety of different 6dds. It may be applied in profit-making 
busmess or in charitable organizations, or in any number of other types '4 

of private enterprist's serving ideal or material ends, It is equally .lppli
cable to political and to hierocratic organi:zatioris. With the varying 
degrees of approximation to a pure type, its historical existence can be 
demonstrated in all these fields. 

l. For example, bureaucracy is found in private clinics, as well as in 
endowed hospitals or the hosr'tals maintained by religious orders. Bu~ 
reaucrati organization is weI illustrated by the administrative role of 
the priesthood (Kap~no1tratie) in the modem [Catholic] chur h, which 
ha$, expropriated almost all of the old church benefices, which were in 

,fonner days to a large extent subject to private appropriation. It is also 
illustrated by the notion of a [Papal] universal episcopate, which is 
thought of as fonnally constituting a universal legal. competence in re\)
gious matters. Similarly, the doctrine of Papal infallibility is thought of 
as in fa t involving a universal competence, but only one whiCh func
tions "ex cathedra" in the sphere of the office, thus implying the typical 
distinction between the sphere of office and that of the private afJairs of 
the incumbent. The same phenomena a re found in the large-scale capl
talisti entelprise; and the larger it is, the greater their role. nd this is 
not less true of political parties, which will be discussed separately. Fin
ally, the modem ~nny is essentially a bureaucratic organization adminis
tered by t ha t peculi a r type of military functionary, the «officer." 

l. Bureaucratic authority is carried out in its purest fonn where it is 
mast clea rly dominated by the prinCiple of appointment. There is no 
such thing as a hierarchical organization of elected officials. In' the first 
place, it is impossible to attain a stringen y of discipline even apprcrolch
ing that in die appointed type, since the subordinate official can stand 
on his own election and since his prospects are not dependent on the 
superior's judgment. C On elected officials, see below, sec. 1-4.) 

3. Appointment by free contract, which makes free selection possible, 
is essential to modem bureaucracy. \Vhere there is a hierarchicaf organi
zation with impersonal spheres of competence, but occupied by unfree 
officials-like slaves or min~s, WhO, however, function in a for::r bureaucratic manner-the tenn "patrimonial bureau racy" will be 

4. The role of technical qualifications in bureaucratic organizations 
is continually in reasing. Even an official in a party or a trade-union 
organization is in need of specialized knowledge, though it is usually 
developed by experience rather than by formal training. In the modern 
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state, the only "offices" for which no technical qualifications are re
'juired are those of ministers and presidents. This only goes to prove that 
they are "officials" only in a fonnal sense, and not substantively, just like 
the managing director or president of a large business corporation. There 
is no question but that the "position" of the capitalistic entrepreneur is 
as definitely app opriated as is that of a monarch. Th us at the top of a 
bureaucratic organization, there is necessarily an element which is at 
least not purely bure'ducratlc, The category of bureaucracy is one ap
plying only to the exercise of control by means of a particular kind of 
admlnistrative staff. 

,. The b4reaucratic official normally receives a fix~ sala y. (By 
contrast, sources of income which are privately appropriated will be 
called "benefices" (Pfrnnclen)-on this concept, see below, sec. 8.) 
Bureaucratic salaries arc alS() n()rmally paid in money. Though this is 
not essential t() the c()n<"~'pt of bureaucracy, it is the arrangement which 
best fits the pure type. (Payment .. in kind are apt to have the character 
of bencfices, and tlw re(Tipt of a benefice normally implies the appropri
ation of ()ppnrtlfllith'5 f .. r (~trnjn.':s and of positions.) There are, how
ever, gradu;il tr,lnsitioll\ in this f,ekl with many intermediate types. 
Appropri,!ti()11 hy yirttle ()f lcnsin~ or sale of offices or the pledge of in
come from Orrll'(' are I'hI..'IllllllC!l:l forci.':n t() the pure type of bureauc' 
ruc.'v (d. illfm, ~('c. 7:I:,JJI:)). 

'6, "OITic.'c:s"_whilh d() n()t wnstitute the incumbent's principal occu
pation, in partkul'l r "h()norary" offices, bel()ng in other categories, 
which will be cliSC'uSM.xl later (sec 190. The typical "bureaucratic" 
official occupies the o(fic.'e as his principal occupation. 

7. With respect to the separation of the ()Ricial from ownership of 
the means of adminbtration, the situation is exac{ly the same in the 
field ()f public administration and in private bureaucratic organizations, 
such as the brge-scalc capitalistic enterprise. 

8. Collc·ginl bodies will be discussed separately below (section 15). 
At the present time they ,Ire rapidly decreasing in importance in favor 
of ty~ of organization whkh are in fact, and for the most part formally 
as well, subject to the authority of a Single head. For instance, the col
legial "gO\ernmcnts" in Prussia have long since given way to the mono
cratic "distrid president" (Regierungspriisident). The decisive factor in 
this development has been the need for rapid, clear decisions, free of the 
necessity of compromise between different opinions and also free of 
sh ifting majorities. 

9. The modem ;lrmy offic.'er is a type of appointed official who is 
clearly marked off by certain status distinctions. This will be discussed 
elsewhere (ch. IV). In this respect such officers differ radically from 
eie.:tcd miljtar~' leader .. , from charismatic condattieri (sec. 10), from the 
type of officers who recruit and lead mercenary armies as a capitalistic 
enterprlse, and, finally, from the incumbents of (ommissions which have 
been purchased (sec. 7a). There may be gradual transitions between 
these types. The patrimonial "retainer," who is separated from the means 
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of carrying out his function, and the proprietor of a mercenary army for 
capitalistic pUlposes have, along with the private capitalistic entrepre
neur, been pioneers in the organjzation of the modern type of bureauc
racy. This will be discussed in detail below. 

5. 10.onocratic Bureaucracy 

Experience tends universally to 'Show that the purely bureaucratic 
type of administrative organization~that is, the monocratic variety of 
bureaucracy-is, from a purely technical point of view, capable of attain
ing the highest degree of efficICncy and is in this sense formally the most 
rationJl known means of exercisin,g authority over human beings. It is 
superior to any other form in pn.'dsion, in stability, in the stringency 
of its discipline, and in its rcli,~bility. It thus makes possible a particularly 
high degree of'calculabiliry of results for the heads of the organization 
and for those acting in rdation to it. It is finally superior both in in
tensive efficiency and in the scope of its operations, and is fonn~lly 
capable of application to all lind, of administrative tasks. 

The development of modern form5 of organization in all fields is 
nothing less than identic<l1 ""itlt the development and continual spread 
of bureaucratic administration, This is true of church and state, of armies, 
political parties, economic enterprises, interest groups, endowments, 
dubs, and many others. Its development. is, to take the most striking 
case, at th~ root of the modern \Vt.>stcrn state. However many forms 
there may be whk·h do not appear to fit this pattern, such as collegial 
r<'i)f('sentative bodies, pnrliamt:ntlr~' committees, soviets, honorary officers, 
lay judges, and II'h;1t not, and however m;my peopll' rna y complain about 
the "reJ tap\!," it would he "hccr illusion to think for a moment that 
continuous 3d mini.,rr'lli\'(.~ \\'(~!'k l';ln he carried out in an y field except by 
me~ms of of1il'ial~ wl)rking in Il!iin'~. Th(' whole pJtt('rIl of everyday life 

)s cut to fit thi·. frar:w\w,rk. If I.lIH·;tW.:r,ltiL: administration is, other things 
being equal, .dw;)y;; the most ntion;ll typt.' frnm a technical point of 
dew. the need~ of InJSS ,Idmini~tration make- It ttxlay completely indis
pcn~ahle. TI1(' ,h)il;~' i~ only dl;H hl:tw~>cn burC.lltll.ICY and dilettantism 

in the field of aJmini\tr ... !ion. 
The primary source of the ,.Llr(~riority of bureaucratic administration 

lies in the role of tcchnic;lt knowledge wllich, through the development 
of modern technology and husinc<;s methfJds in the production of goods, 
has become completely indisp'·nsablc. In this respect, it makes no dif
ference whether the economic system is (,tganizcd on a capit:.lJistic or a 
socialistic basis. Indeed, if in the bttl'r c,)se a comp<lrable level of technical 
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efficiency were to be achieved, it would mean a tremendous increase in 
the importance of professional bureaucrats. 

When those subject to bureaucratic control seek to escape the in
Buence of the existing bureaucratic apparatus, this is nonnally possible 
ooly by creating an organization of their own which is equal1y subject 
to bureaucratization. Similarly the existing bureaucratic apparatus is 
driven to continue functioning by the most powerful interests which are 
material and objective, but also ideal in character. Without it, a'society 
like our own-with its separation of officials, employees, and workers 
from ownership of the means of administration, and its dependence on 
discipline and on technical training-could no longer function. The only 
exception would be those groups, such as the peasantry, who are still in 
possession of their own means of subsistence. Even in the case of revolu
tion by force Or of occupation by an enemy, the bureaucratic machin~ry 
will normal1y continue to function just as it has for the previous legal 
government. 

11te question is always who controls the existing bureaucratic ma
chinery .. And such control is possible only in a very limited degree to 

persons who are not technical specialists. Generally speaking, the highest· 
ranking career official is more likely to get his way in the long run than 
his nominal superior, the cabinet minister, who is not a specialist. 

Though by no means alone, the capitalistic system has undeniably 
played a major role in the development of bureaucracy. Indeed, without 
it capitalistic production. could not continue and Iby\ rational type of 
socialism would have simply to take it over and inclNSe its importance. , 
I ts development, largely under capitalistic auspices, has created an urgent 
need for stable, strict, intensive, and calculable administration. It is this 
need which is so fateful to any kind of Iar~le administration. Only 
by reverSion in every field-political, religious, economic, etc.-to small· 
scale organization would it be possible to any considerable extent to 
escape its influence. On the one hand, capitalism in its modem stages 
of development re<tuires the bureaucracy, though both have arisen from 
d~nt. historical ~ources. Conversely, capitalism is' the most rational 
economic basis for bureaucratic administration and .enables it to develop 
in the most rational form, espedally because, from a fiscal point of view, 
it supplies the necessary money resources. 

Along 'with these fiscal conditions of efficient bureaucratic administra
tion, there are certain extremely important conditions in the nelds of 
communication and transportation. 11te precision of its functioning re
quires the services of the railway, the telegraph, and the telephone, and 
~omes increasingly dependent on them. A sociaiistic form of organiza
tion would not alter this fact. It would be a question Ccf. ch. II, sec. 12) 
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whether in a socialistic system it would be possible to provide conditions 
for carrying out as stringent a ~ureau~tic organization as has been 
possible in a capitalistic order. For socialism would, in fact, require a still 
higher degree of formal bureaucratization than capitalism. If this should 
prove not to be possible, it would demonstrate the existence of another 
of those fundamental elements of irrationality--a conflict between 
formal and substantive rationality of the sort which sociology SO often 
encounters. 

Bureaucratic administration means fundamentally domination through 
knowledge. This is the feature of it which makes it specifically rational. 
This ,~onsists on the one hand in technical knowledge which, by itself, is 
sufficient to ensure it a position of extraordinary power. But in addition 
to this, bureaucratic organizations, or the holders of power who make use 
of them, have the tendency to increase their power still further by the 
knowledge growing out of experience in the sexvice. For they acquire 
thxough the conduct of office !l special knowledge of facts and have 
available a store of documentary material peculiar to themselves. While 
not peculiar to bureaucratic organizations, the concept of "official secre~" 
is certainly typical of them It stands in relation to technical knowledge 
in somewhat the same position as commercial secrets do to technologicw. 
training. It is a product of the striving for power. 

Eh:perior to bureaucracy in the knowledge of techniques and facts is 
only the capitalist entrepreneur, within his OVln sphere of interest. He is 
the o:-.ly type who has been able to maint~in at least relative immunity 
from :::ubjection to the ("ontrol of rational bureaucratic knowledge. In 
large-scale organizations, all others are inevitably s,:Sject to bureaucrat;c 
contr0!, just as they have fallen under the dominance of precision 
mach:nery'in the mass production of goods. 

ll, general, bureaucratic domination h2S the fol'owing social corlse
quen~,~: 

(1) The tendency to "levelling" in the interest of the broadest pos
sible Lasis of recruitmcut in terms of technical competence. 

(:.;.) 'The tendency to plutocracy growing out of the interest in the 
greatest possible length of technical training. Today this often lasts u? 
to the age of thirty. 

C,') ThF. dominan. ~ of a spirit of formalistic impersonality: "Si~-e 
ira £1 studio," without hatred or passion. a'nd hence without affectiun 

. or enlhusiasm The dominant norms are concept" of straightforward duty 
without regard to personal considerations. Everyone is subject to formal 
equaiity of treatment; that is, everyone in the same empirical situation. 
This i" the spitit in which the ideal official conducts his office. 
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The development 0 f bureaucracy greatly favors the levelling of status, 
and this can be shown historically to be the normal tendency. Con
versely, every process of social levelling creates a favorable situation for 
the development of bureaucracy by eliminating the office-holder who 
rules by virtue of status prlvileges and the appropriation of the means 
and powers of admiilistration; in the interests of "equality," it also elimi· 
nates those who can hold office on an honorary basis or as an avocation 
by virtue of their wealth. Everywhere bureaucratization foreshadows 
mass democracy, which will be discussed in another connection. 

The "spirit" of rational bureaucracy has normally the following 
general characteristics: 

(I) Form:llism, which is promoted by all the interests which are con
cerned with the security of their own personal situation, whatever this 
may consist in. Otherwise the door would be open to arbitrariness and 
hence formalism is the line of least resistance. • 

(2) There is another tendency, 'which is apparently, and in part 
genuinely, in coutradio:.:tion to the above. It is the tendency of officials 
to treat their official function from what is substantively a utilitarian 
point of view in the interest of the welfare of those under thejr authority. 
But this utilitarian tendency is generally expressed in the enactment of 
corresponding regulatory measures which themselves have a formal 
character and tend to be treated in a formalistic spirit. (This will be 
further discussed in the Sociology of Law). This tendency to substantive 
rationality is supported by all those subject to authority who are not 
included in the group mentioned above as interested ·in the protectiQn 
of advantages already secured. The problems which open up at this point 
helong in the theory of "democrao:.:y." 

... 
111 

Traditional Authority 

6, The Pure Type 

Authority will be called tr;.lditional if legitimacy is claimed for it and 
believed in by virtue of the sanctity of age-old rules and powers. The 
master') are designated according to traditional rules and are obeyed be
cause of their traditional ~tatus (Eigenwurae). This type of organized 
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rule is, in the simplest case, primarily based on personal loyalty which 
results from common upbringing. The person exercising authority is not 
a "superior," but a personal master, his administrative staff does not 
consist mainly of officials but of personal retainers, and the ruled are 
not "members" of an association but are either his traditional "comrades" 
(sec. 7a) or his "subjects." Personal loyalty, not the official's impersonal 
duty, determines the relations of the administrative staff to the master. 

Obedience is owed not to enacted rules but to the person who oc
cupies a position of authority by tradition or who has been chosen for it 
by the traditional ma~ter. The commands of such a person are legitimized 
.n one of two ways: 

a) partly in terms of traditions which themselves directly determine 
the content of the command and are believed to be valid within certain 
limits that cannot be overstepped without endangering the master's 
traditional status; 

b) partly in terms of the master's discretion in that sphere which 
tradition leaves open to him; this traditional prerogative rests primarily 
on the fact that the obligations of personal obedience tend to be essen
tially unlimited. 

Thus there is a double sphere: 

a) that of action which is bound to specific traditions; 
b) that of action which is free of specific rules. 

In the latter sphere, the master is free to de good turns on the basis 
of his personal pleasure and likes, particularly in return for gifts-the 
historical sources of dues CGebuhren). So far as his action follows princi
ples at all, these are governed by considerations of ethical commOn sense, 
of equity or of utllitarian expediency. They are not formal princlples, as 
in the case of legal authority. The exercise of power is oriented toward the 
consideration of how far master and staff can go in view of the subjects' 
traditional compllance without arousing their resistance. When resistance 
occurs, it is directed against the master or his servant personally, the ac
cusation being that he failed to observe the traditional limits of his power. 
Opposition is not directed against the system as. such-it is a case of 
"traditionallst revolution." 

In the pure type of traditional authority it is impossible for law or 
administrative rule to be deliberately created by legislation. Rules which 
in fact are innovations can be legitimized only by the claim that they 
have been "valid of yore," but have only now been recognized by means 
of "Wisdom" [the Weistum of ancient Gennanic law]. Legal declsions 
as "finding of the law" CRechtsfindung) can refer only to documents. 
of tradition, namely to precedents and earller decisions. 
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7. The Pure Type (Continued) 

The master Iules with or without an administrative staff. On the 
latter case, see sec 7a:1. 

The typical administrative staff is recruited from one or more of the 
following sources: . 

(I) From persons who are already related to the chief by traditional 
ties of loyalty. This will be called patrimonial recruitment. Such persons 
maybe 

a) kinsmen, 
b) slaves, 
c) dependents who are officers of the household, especially 

ministeriales, 
d) clients, 
e) coloni, 
f) freedmen; 

(II) Recruitment may be extra-patrimonial, including 

a) persons in a relation of purely personal loyalty such as all sorts 
of "favorites," 

b) persons standing in a relation of fealty to their lord (vassals), 
and, finally" 

c) free men who voluntarily enter into a relation of personal 
loyalty as officials. 

On La) Under traditio!lalist domination it is very conunon for the 
most important posts to be filled with members of the ruling family or clan.' 

h) In patrimonial administrations it is common for slaves and freed· • 
men to rise even to the highest positions. It has not been rare for Grand 
Viziers to have been at one time slaves. 

c) The typical house'hold officials have been the following; the sen
echal, the marshaL the chamberlain, the carver (Truchsess), the major
qomo, who was the head of the service personnel and possibly of the 
vassals. These are to be found everywhere in Europe. In the Orient. in 
addition, the head eunuch, who was in charge of the harem, was partic
ularly important, and in Africarl kingdoms, the executioner. Further· 
more, the IUler's, personal physician, the astrologer and similar persons 
have been common. 

d) In China and in Egypt. the principal source of recruitment for 
patrimonial officials lay in the clientele of the king. 

e) Armies of coloni have been known throughout the Orient and 
were typical of the Roman nobility. (Even in modem times, in the 
Mohammedan world, annies of slaves have existed.) 

On Il.a) The regime of favorites is characteristic of every patrimo, 
nial rule and has often been the occasion for traditionalist revolutions. 

b) The vassals will be treated separately. 
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c) Bureaucracy has first developed in patrimonial states with a body 
of officials recruited from extra-patrimonial sources; but, as will be shown 
soon, these officials were a t first personal followers of their master_ 

" _ In the pure type of traditional rule, the following features of a 
bUreaucratic administrative staff are absent: 

a) a clearly defined sphere of competence subject to impersonal 
rules, 

b) a rationally established hielarchy, 
c) a regular system of appointment on the basis of free contraCt, and 

orderly promotion, 
d) technical training as a regular re~uirement, 
e) (fre~uently) fixed salaries, in the type case paid in money_ 

On a): In place of a well-defined functional jurisdiction, there is a 
conflicting series of tasks and powers which at first are assigned a t the 
master's discretion. However, they tend to become permanent and are 
often traditionally stereotyped. These competing functions originate 
particularly in the competition for sources of income which are at the 
disposal of the master himself and of his representatives. It is often in 
the first instance through these ihterests that definite functional spheres 
are first marked off and genuine administrative organs come into being_ 

At first, persons with permanent functions are household officials. 
Their (extra-patrimonial) functions outside the administration of the 
househ~ld are often in fields of activity which bear a relatively superficial 
analogy to their household function. or which originated in a discretion
ary act of the master and later became traditionally stereotyped. In ad· 
dition to household officials, there have existed primarily only persons 
with ad hoc commissions. 

The absence of distinct spheres of competence is evident from a 
perusal of the list of the titles of officials in any of the ancient Oriental 
states. With rare exceptions, it is im~sible to associate with these titles 
a set of rationally delimited functions which have remained stable over 
a considerable period. 

The process of delimiting pennanent functions as a result of compe
tition among and compromise between interests seeking favors, income, 
and other forms of advantage is dearly evident in the Middle Ages. 
This phenomenon has had very' important consequences. The financial 
interests of therwerful royal courts and of the powerful legal profes
sion in Englan were largely responsible for vitiating or cur bing the 
influence of Roman and Canon law. In all periods the irrational division 
of official functions has been stereotyped by the existence of an estab
lished set of rights to f~ and perquisites. 

On h): The ~uestion of who shan decide a matter or deal with a? 
peals-whether an agent shall be in charge of this, and which one, or 
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whether the master reserves decision for himself-is treated either tradi
tionally, at times by considering the provenience of certain legal norms 
and precede~ts taken over from the outside (Oberhof-System);'· or 
entirely on the basis of the master's discretion in such manner that all 
agents have to yield to his personal intervention. 

N ext to the traditionalist system of the [precedent-setting outside] 
"superior" court COberhof) we find the principle of Germanic law, de
riving from the ruler's political prerogative, that in his presence the 
jurisdiction of any court is suspended. The ius evocandi and its modem 
derivative, chamber justice (Kabinettsjustiz), stem from the same source 
and the ruler's discretion. Particularly in the Middle Ages the Oherhof 
was very often the agency whose writ declared and interpreted the law, 
and accordingly the source from which the law of a given locality was 
imported. 

- . 
On c): The household officials and favorites are often recruited in 

a purely patrimonial fashion: they are slaves or dependents (minis
teriales) of the master. If recruitment has been extra-patrimonial, they 
have tended to be benefice-holders whom he can freely remove. A funda
mental change in this situation is first brought about by the rise of free 
vassals and the filling of offices by a contract of fealty. However, since 
fiefs are by no means determined by functional considerations, this does 
not alter the situation with respect to a) and b) [the lack of definite 
spheres of competence and dearly d~termined hierarchical relationshipsJ. 
Except under certain. circumstances when the administrative staff is organ
ized on a prebendal basis, "promotion" is completely up to the master's 
discretion (see sec. 8). 

On d): Rational technical training as a basic qualification for offic.e 
is scarcely to be found among household officials and favorites. However, 
a fundamental change in administrative practice occurs wherever there 
is even a beginning of technical training for appointees, regardless of 
its content. 

For some offices a certain amount of empirical training has been nec
essary from very early times. This is particularly true of the art of read-

. ing and writing which was originally truly a rare "art." This has often, 
most strikingly in China, had a decisive inAuence on the whole develop. 
ment of culture through the mode of Ijf e of the literati. It eliminated 
the recruiting of officials from intra-patrimonial sources and thus limited 
the ruler's power by confronting him with a status group (d. sec. 7't: m), 

On ~): Household officials and favorites are usually supported ahd 
equipped in the master's household. Generally, their dissociation from 
the lord's own table means the creation of benefices, at first usually 
benefices in kind. It is easy for these to become traditionally stereotyped 
in amount and kind. In ;'}ddition, or instead of them, the officjals who 
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live outside the lord's household and the lord himself count.on various 
fees, which are often collected without any regular rate or scale, being 
agreed upon from case to case with those seeking favors. (On the concept 
of benefices see sec. 8.) 

7a. Gerontocracy, Patriarchalism and Patrimonialism 

1. Gerontocracy and primary patriarchalism are the most elementary 
types of traditional do~ination whele the master has no. personal ad
ministrative staff. 

The termgerontocracy is applied to a situation where so far as rule 
over the group is organized at all it is in the hands of eIders-which 
originally cws understood literally as the eldest in actual years, who are 
the most.Jamiliar with the sacred traditions. This is com"mon in groups 
which are not primarily of an economic or kinship character. "Patriar
chalism" is the situation where, within a group (household) which is 
us~ally organized on both an economic and a kinship basis, a particular 
individual governs who is designated by a definite rule of inheritance. 
Gerontocracy and patriarchalism ate frequently found side by side. The 
decisive characteristic of both is the belief of the members that domina
tion, even though it is an inherent traditional right of .... the rriasler, must 
definitely be exercized as a joint right in the interest of' all members and 
is thus not freely appro'priated by the incumbent. In order that this shall 
be maintained, it is crucial that in both cases there is a complete ahsence 
of a personal (patrimonial) staff. Hence the master is still largely de
pendent upon the willingness of the members to comply with his orders 
since he has no machinery to enforce them. Therefore, the members 
(Genossen) are not yet really subjects (Untertanen). 

Their membership exists by tradition and not by enactment. Obt'di
ence is owed to the master, not to any enacted regulati?n. However, it 
is, owed to the master only by virtue of his traditional status, He is thus 
on his part strictly bound by tradition. 

The different types of gerontocracy will be discussed later. Elemen
tary patriarchalism is related to it in tnat the patriarch's authority car
ries strict obligations to obedience only within his own household. 
Apart from this, ;}$ in the case of the Arabian Sheik, it has only an ex
emplary effect, in the manner ri charismatic authority, or must resort to 
advice and similar means of exerting inBuence ..... 

II. Patrimonialism and, in the extreme case, sultanism tend to arise 
whenever traditional domination develops an administration and a mili
tary force which are purely personal instruments of the master. Only 
then are the group members treated as subjects. Previously the master's 
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authority appeared as a pre-en._,lent group right, now it turns into his 
personal right, which he appropriates in the same .way as he would any 
ordinary object of possession. In principle, he can exploit his righ,t like 
any economic asset--sell it, pledge it as security, or divide 'it by inherit
ance. The primary external support of patrimonial power is provided by 
slaves (who are often branded), coloni and conscripted subjects, but also 
by mercenary bodyguards and armies (patrimonial troops); the latter 
practice is designed to maximize the solidarity of interest between master 
and staff. By controlling these instruments the ruler can broaden the 
range of his arbitrary power and put himself in a position to grant grace 
and favo~ at the expense df the traditional limitations of patriarchal and 
gerontocratic structures. Where domination is primarily traditional, even 
though it 'is exercised by virtue of the ruler's personal autonomy, it will 
be cdled patrimonial authority; where it indeed operates primarily on the 
basis of discretion, it will be called sultanism. The transition is definitely 
continuous. Both forms of domination are distinguished from elementary 
patriarchalism by the presense of a personal staff_ 

Sometimes it appears that sultanism is completely unrestrained by 
tradition, but this i> never in fact the case. The non-traditional elemt'nt 
is not, however, rationalized in impersonal terms, but consists only in an 
extreme development of the ruler's discretion. It is this which distin
guishes idIom every form of rational authority. 

III. Estate-type domination (standische Herrschaft)' is that fonn of 
patrimonial authodty under which the administrative staff appropriates 
particular powers and the corresponding economic assets. As in all similar 
cases (d. ch. II, sec. 19), appropriation may take the following forms: 

a) Appropriation may be carried out by an organized group or by a 
category of persons distinguished by particular characteristics, or 

b) it may be carried out by individuals, for life, on a hereditary basis, 
or as free property. 

Domination of the estate-type thus involves: 

a) always a limitation of the lord's discretion in selecting his adminis
.' trative staff because positions or seigneurial powers have been appropri
; ated by 

II) an organized group, 
13) a status group (see ch. IV), or 

b) often-and this will be considered as typical-appropriation by 
the individual staff members of 

4) the positions, including in general the economic advantages 
associated with them, 

13) the material means of administration, 
y) the governing powe~. 
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Those holding appropriated positions may have originated historically 
I) from members of an administrative staff which was not previously an 
independent status group, or 2) before the appropriation, they may not 
have belonged to the staff. 

Where governing powers are appropriated, the costs of administration 
are met indiscriminately' from the incumbent's own and his app~priated 
means. HoldelS of military powers and seigneurial members of the "feu~ 
dar army (sti:lndisches Heer) equip themselves and possibly their own 
patrimonial or feudal contingents. It is also possible that the provision 
of administrative means and of the administrative staff itself is appropri~ 
ated as the object of a profit~making enterprise, on the basis of fixed 
contributions from the ruler's magazines or treasury. This was true in 
particular of the mercenary armies in the sixteenth and seventeenth cen~ 
tury in Europe-examples of "capitalist armies." 

Where appropriation is complete, all the powers of government are 
diviJ~:d between the ruler and the administrative staff members, each 
,on the basis of his personal rights (Eigenrecht); or autonomous powers 
are created and regulated hy special decrees of the ruler or special com· 
promises with the holders of appropriated rights. 

On I): An example are the holders of court offices which have be· 
come appropriated as fiefs. An example for 2) are seigneurs who ap· 
propriated powers by virtue of their privileged position or by usurpation, 
using the former as a legalization of the latter. 

Appropriation by an individual may rest on 

J. leasing, 
2. pledging as security, 
3. sale, 
4. privileges, which may be personal, hereditary or freely appro

priated, unconditional or subject to the performance of certain functions; 
such a privilege may be 

a) granted in return for services or for the sake of "huylng'" 
compliance, or 

b) it may constitute merely' the formal recognition of actual 
usurpation of powers; 

5. appropriation by an organized group or a status group> usually a 
consequence of a compromis~ between the ruler and his administrative 
staff or between him and an unorganized status group; this may 

a) leave the ruler completely or relatively free in his selection 
of individuals, or 

p) it may lay down rigid rules for the selection of incumbents; 
6. fiefs, a case which we must deal with separately. . 
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l. In the cases of gerontocracy and pure patriar.chalism, so far ;IS 

there arc clear ideas on the subject at aM, the means of administrution 
are genera)))! appropriated by the group a~ a whole or by the participat
ing households. The administrative functions are performed on behalf 
of the group as a whole. Appropriati6n- by the master personally is a 
phenomenon of patrimonialism. It may vary enormously in d<'gree to the 
extreme cases of a claim to full proprietorship of the land mod~nT~i!.al) 
and to the status of master over subjects treated as negotiable slaves, 
Estate-type appropriation generally means the appropriation of :It least 
part of the means of administration by tI,e memhers or the :ldministrativc 
staff. In the case of pure patrimonialism, there is lumpJcte separatio)) 
of the functionary from the means of larrying out his function. But ex
actly the opposite is true of the esta~typc of patrimonial ism. The per
son exercising governing powers has personal control of the means of 
administration-if not all, at least of an important part of them In full 
possession of these means were the feudal knj~ht, who provided his own 
equipment, the count, who hy virtue of holding his rteE took the court 
fees and other perquisite's for him~e1f and met his feudal obligations 
from his own means (including ththlppmpriatcd O!1VS), and the Indian 
jagirdar, who provided an d ('(!uipped a military unit from the pr<x'eeds 
of his tax hcneflce. On the other hand. ;1 colonel who recruited a mer
cenar y regiment on his own al'cQllllt, hut received cert:lin payments 
from the royal exc:helluer and <:overed hi" ddir.:it either by clITtJiling the 
service or from hooty or requisitions, was only partly in posM.'ssion of 
the means of administration nnd was suhject to certain regulations. By 
contrast, the Pharaoh, who organi7.cd armies of slaves or c%ni, put his 
clients in command of them, and dO/hed, fed and equipped them from 
his own storehouses. was acting .as a patrimonia I lord in full persona I 
control of the mean\> of JdministrJtion. It il; not ;lIw;lVS the formal mode' 
of organi7.:l!ion which is decisive_ The MaJl1clukcs :,..,crl· formally pur
chased !;laves. In fact, however, tl!ey monop{)Ii~ed the powers of govern
ment as completely ;lS any grou~ of ministeTiales has ever monopoli7.ed 
the service fiefs. 

There are examples of service Llnd appropriated by a dosed group 
without any individual appropriation. Where this occurs. land may he 
freely granted to individuals by the lord as l(lng as th<'y arc memhers ci. 
the group (case m:a:<1.) or tJle grant may be subject to regulations 
specifying 'jualihcations (case IIl;a ;fJ)' Thus, military or possihly 
ritual qualihcations have been r~uired of thccandidates, but (lnce they 
arc given, close blood relation,!> have had priority. The sltlJ:Jti(ln 15 :,imi
lar in the case of manorial or gWld artisans or of peasant5 whose services 
have been attached for military or administrative purpose:,. 

2. Appropriation by lease. especiaHy tax farming, by pledging as 
security, or by sale, have been found in the Occident, but also in the 
Orient and in India. In Antiquity; it was not un. ,)mmOn for priest
hoods to be sold at auction .. ;;In the case of leasing, the aim has heen 
partly a practical financial one to meet stringencies caused especially by 
the co!ts of war. It has partly also been a matter of the teclulique of 
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financing, to insure a stable money income available for budgetaty uses. 
Pledging as security and sale have generally arisen from the first aim. 
In the Papal States the"~ was also the creation of rents for neph
ews (Nepotenrenten). Appropriation by pledging played a significant 
role in France as late as tne ·eighteenth century in filling judicial posts 
in the par-lements. The appropriation of officers' commissions by reg
ulated purchase continued in the British anny well into the nineteenth 
century. Privileges, as a sanction of usurpation, as a reward, or as an 
incentive for politicaJ services, were common in the Middle Ages in Eu
rope as well as elsewhere .... _ 

8. Patrimonial Maintenance: Benefices and Fiefs 

The patrimonial retainer may receive his support in any of the fol
lowing ways: 

a) by living from the ford's table, 
,b) by allowances (usually in kind) from the lord's maga'Zines or 

treasury, 
c) by rights of land use in return for services ("service-land"), 
d) by the appropriation of property income, fees or taxes, 
e) by fiefs. . 
We shall speak of benefices insofar as the forms.d maintenance 

b) ~hrough d) are always newly granted in a traditieiial fashion which 
determines amount or locality, and insofar as they can be appropriated 
hY"the individnal, alth'ough not hereditarily. Wh(ln an ad~inistrative 
staff is, in princJple, supported in this form, we shalf $peak pf prebendal
ism. III such a situatio~ there may be a system of promotiQJJ;on a basis of 
seniority or of particular objectively detenruned achievemenf5t anqit may 
also happen that 3. certain social status and hence a sense 01 dulhonor 
CStandesehre) are required as a criterion of eligibility. (On the concept 
qf the status grou p: Stand, see ch. IV.) 

Appropriated seigneurial powers will be called a fief if they are 
granted primarily to particular qualified individuals by a contract and 
if the reciprocal rights arid duties involved are primarily oriented to 
conventional standards of status honor, particularly in a military sen·se. 
If an administrative staff is primarily supported by 6efs, we .wl speak 
of [Western] feudalism CLehensfeudalismus). 

The transition between fiefs and military benefices is so gradual that 
at times they are almost indistinguishable. (This will be further dis
cussed below in ch. IV.) 

In cases d) am! e), sometimes also in c), ths'~vidual who as ap' 
propriated governing powers pays t e cost of his adminfstration, possibly 
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of military equipment. in the manner indicated above, fran the proceeds 
of his benefice or .6ef. His own authority may then become patrimonial 
(hence, hereditary, alienabJe, and capable of division by inheritance.) 

I. The earliest form of support for royal retainers, household offi
cials, priests and other types Of patrimonial (for example, manorial) 
retainers has been their presence at the lord's table or their support by 
discretionary allowances from his stores. The "men's house," which is 
the ol.dest fOlm of professional military organizations-to be dealt with 
later-, very often adheres to the consumptive houSehold communism of 
a ruling stratum. Separation from the table of the lord (or of the temple 
or cathedral) and tfte substitution of allowances or service-land has by 
no means always been re~ed with approval. It has, however, usually 
resulted from the establiShment of independent families. Allowances in 
kind granted to such temple priests and officials constituted the original 
fonn of support of officials throughout the Near East and also existed 
in China, India, and often in the Occident The use of land in return 
for military service is found throughout the Orient since early Antiquity, 
and.also·in medieval Cenn2ny, as a means of providing for ministeriQles, 
manorial officials and other functionaries. The income sources of the 
Turkish spahi5, the Japanese SIlmurai, and various similar types of Orien· 
tal'retainers and knights are, in the present terminology, "benefices" 
and not "fiefs," as wiD be pointed out later. In some cases they ~ve been 
derived from the rents of certain lands; in others, from the tax income 
of CC1'tlin districts. In the latter case, they have generally been combined 
with appropriation of governmental powers in the same district The 
concept of the SeE can be further developed only in relation to that of 

, the state. Its object may be a manor-a form of patrimonial domination 
----<l%' it may be any of various kinds of claims to propeIty income and 
fees. 

1.. The appropriation of property income and rights to fees and the 
proceeds of taxeS in the form of benefices and fiefs of all sorts is wide
spread. In India, particularly, it became an independent and highly 
developed practice. TIle usual arrangement was the granting of rights 
to these sources of income in return for the provision of military con
tingents and the payment of administrative costs. 

9. Estate-Type Domination and Its Division of Powers 

In the pure type, patrimonial domination, especially of the estate
type, regards alJ go~ing powers and the corresponding economic rights 
as privately appropriated economic advantages. This does not mean that 
these powas are qualitatively undifferentiated. Some important ones are 
applOpJ:iated in a form subject to Special regulations. In particUlar, the 
&pp1optiBtion of judidal and military powers tends to be treatf!! as a 
legal basis for a privileged status position of those appropriating them, as 
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compared to the appropriation of purely economic advantages having to 
do with the income from domains, from taxes, or perquisites. Within 
the latter category, again, there tends to be a d fferentiation of those 
which are primarily patrimonial from those which are primarily extra~ 
patrimonial or fiscal in the mode of appropriation. For our terminology 
the decisive fact is that, regardless of content, governing powers and the 
related emoluments are treated as private rights. 

In his Der deutsche Staat des Mitklalters, von Below is quite right 
in emphasizing that the appropriation of Judicial author ty was singled 
out and became a source of priv leged status, and that it is impossible to 
prove that the medieval political organiozation had either a purely patri
monial or a lure1y feudal character. Nevertheless, so far as judicial 
authot ty an other r ghts of a purely political origin are treated as 
private rights, it s fCl" present pucposes tetminolog cally couect to speak 
of pattimonial domination. The concept itself, as is well known, has 
been most consistently developed by Haller in his RestawTatWn der 
StQatswissenschafte:n. Historically there has never been a purely patri
monial state. ~ 

IV. We shall speak of the estate-type di11ision of powers (s~che 
Gewalrenreilung) when organiozed groups of persons privileged by ap
propriated seigneur al powers conclude compromises with their ruler. As· 
the occasion warrants, the subject of such compromises may be political 
or administrative regulations, concrete administrative decisions or super
visory measures. At times the members of such groups may participate 
directly on their own authority and with their own staffs. 

I. Under certain circumstances, groupS. such as peasants, which 
do not enjoy a privileged social position, may be included. Th s does 
not, however, alter the conceyt. For the decisr='ve int is the fact that 
the members of the privileged gf?Up have inde ent r ghts. If soc ally 
privileged groups were absent, the case woul obviously belong under 
another type. 

, ~. The type case has been fully developed only in the Occident. We 
must deal separately and in detail with its characteristics and with the 
reasons for its development. 

3- As a rule, such a status group did not have an admimstrative 
staH of its own, c:spcda1ly not one With inde ent governing power3. 

9a. Traditional Domination and the Eccncmy 
The primary effect of traditional domination on economic activities 

is usuany in a-very general way to strengthen traditional attitudes. This 
is most conspicuous under gerontocmtic and purely patriarchal domina
tion, which cannot use an administrative machinery against the memhets 
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of the group and hence is strongly dependent for its own legitimacy 
_ upon the safeguarding of tradition in every respect 

L Beyond this, the typical mode of Jinancing a traditional structure 
of domination affects the economy (d. ch. IL sec. 38). In this respect, 
patrimonial ism may use a wide variety of approaches. The folloWing, 
however, are particularly important: 

A. An oikos maintained by the ruler where needs are met on a 
liturgical basis wholly or primarily in kind (in the form of contributions 
and compulsory services). In this case, economic relationships tend to 
be strictly tradition-bound. The development of markets is obstructed, 
the use of money is primarily consumptive, and the development of 
capitalism is impossible. 

B. Provisioning the services of SOCially privileged groups has very 
similar effects. Though not necessarily to the same extent, the develop
ment of markets is also limited in this case by the fact that the property 
and the productive capaCity of the individual economic units are largely 
pre-empted for the ruler's needs. 

C. Furthermore, patrimonialism can resort to monopolistic want satis
f action, which in part may rely on profit-making enterprises, fee-taking 
or taxation. In this case, the development of markets is, according to the 
type of monopolies involved, more Or less seriously limited by irrational 
factors. lbe important openings for profit are in the hands of the ruler 
and of his administrative staff. Capitalism is thereby either directly ob
structed, if the ruler maintains his own administration, or is diverted 
into political capitalism, if there is tax farming, leasing or sale of offices, 
and capitalist provision for armies and administration (see ch. II, sec. 31). 

Even where it is carried out in money terms, the nnancing of pa
trimonialism and even more of sultanism tends to have irrational con
sequences for the following reasons: 

1) The obligations placed on sources of direct taxation tend both in 
amount and in kind to remain bound to tradition. At the same time 
there is complete freedom-'and hence arbitrariness-in the detennina
tion of a) fees and b) of newly imposed obligations, and c) in the 
organization of monopolies. This element of arbitrariness is at leas~ 
claimed as a right. It is historically most effective in case a), because the 
lord and his staff must be asked for the "favor" of action, far less effec
tive in case b), and of varying effectiveness in case c). 

:2.) Two bases of the rationalization of economic activity are entirely 
lacking; namely, a basis for the calculability of obligations and of the 
extent of freedom which will be allowed to private enterprise. 

D. In individual cases, however, patlimonial fiscal policy may have a 
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rationalizing effect by systematically cultivating its sources of taxation 
and by organizing monopo1es rationally. This, however, is "accidental" 
and dependent on specific historical circumstances, some of which existed 
in the Occident. 

If there is estate-type division of powers, ~scal policy tends t~ a 
result of compromise. This makes the burdens relatively predictable and 
eliminates or at least sharply limits the ruler's powers to impose new 
burdens and, above all, to create monopolies. Whether the resulting 
nsc.al pollcy tends to promote or to limit rational economic activity de
pends largely on the type of ruling group; primarily, it depends on 
whether it is a feudal or a patrician stratum_ The dominance of the 
feudal stratum tends, because the structure of feudalized powers of g0v
ernment is normally patrimonial, to set rigid limits to the freedom of 
acquisitive activity and the development of markets. It may even involve 
deliberate attempts to suppress them to protect the power of the feudal 
stratum. The predominance of a patrician [urban] stratum may have tne 
opposite effect 

, I; What has been said above must suffice for the present It will be 
~ry to return to these questions repeatedly in <Ufferent connec-
tions. . 

,.. Example5 for IA): the oilos ci ancient Egypt and in ~ IB): 
large parti at the Hellel1:ist¥! world, the,;;.late Roman Emp:ire, Cbina, In
dia, to some extent Russia and the IsJamic states; Ie): Pcalemai: Egypt. 
to some extent the Byzantine Empire, and in a ditfetent way the regime 
of the Stuarts in England; 10); che Occjden~ P"trimooial states ,in 
the period of "enlightened ~," espede8y ~'s policies. 

II. It-is not only- the financial policy of mO$t.:l"~'~ 
which tends to restrict the devel~t of rational eeOnotnicactivity, but 
above all the general character of their administrati\-e pr8dices.ThisiJ' 
true in the following res~ts; 

a) Traditionalism places serious obstacles in the way of formally . 
r:ational regulations, which can be depended Up<¥l to remain stable and 
hence are calculable in their economic implications and exploitability. 

b) A staff of officials with formal technical training is typically absent. 

(The fact that itcreveloped in the patrimonial states oE _ Occident 
is, as wi.11 be shown,1locQunted for by unique conditions •. Thia c.aam 
developed for the l'DOSt pan out of. sources W hoHy dihent mm the 
general structure of pa~ialilm.) 

c) The.Ie is a wide ~ for actual armtrarines5 and the expression of 
purely personal whims on the part of the Nle~and the members of his 
administrative staff,l The opening for bribery and corruption. which is 

 



THE TYPES OF LECITIMATE DOMINATION [Ch. 111 

simply a matter of the disorganization of an unregulated system of fees, 
would be the least serious effect of this if it remained a constant quantity, 
because then it would become calculable in practice. But it tends to be 
a matter which is settled from. case to case with every individual official 
and thus highly variable. If offices are leased, the incumbent is put in a 
position where it is to his immediate interest to get back the capital he 
has invested by any available means of extortion, however Irrational 

d) Patriarchalism and patrimonialism have an inherent tendency to 
regulate economic activity in terms of utilitarian, welfare or absolute 
values. This tendency stems from the character of the claim to legitimacy 
and the inte~ ~t in the contentment of the subjects. It breaks down the ' 
type of formal rationality which is oriented to a technical legal order. 
This type of inRuence is decisive in the case of hierocratic patrimonialism. 
In the case of pure sultanism, on' the oth~r hand, it is fiscal arbitrariness 
which is likely to be most important. ; 

For all these reasons, under the dominance of a patrimonial regime 
only certain types of capitalism are able to develop: 

a) capitalist trading, 
b) capitalist tax farming, lease and sale of offices, 
c) capitalist provision of supplies for the state and the financing of 

wars, 
d) under certain circumstances, capitalist plantations and other colo

nial enterprises. 
AU these forms are indigenous to patrimonial regimes and often reach 

a very high level of development. This is not, however, true of the type , 
of profit-making enterprise with heavy investments in fixed capital and a 
rational organization of free labor which is oriented to the market pur
chases of private consumelS. This type of capitalism is altogether too 
sensitive to all sorts of irrationalitie .. in the administration of law, ad
ministration and taxation, for these upset the basis of calculability. 

The situation is fundamentally different only in cases where a patri
monial ruler, in the interest of his own power and financial provision. 
develops a rational system of administration with technically specialized 
officials. For this to happen, it is necessary I) that technical training 
should be available; :2.) there must be a sufficiently powerful incentive 
to embark on such a policy-usually the sharp competition between a 
plurality of patrimonial powels within the same cultural area; 3) a very 
special factor is necessary, namely. the participation ci urban IOmmunes 
as a financial support in the competition of the patrimonial units. 

I. The major forerunners of the modem, specifically Western £oem 
of capitalism are to be found in the organized urban communes ?! Eu-
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rope with their particular type of relatively rational administration. Its 
primary development took place from the sixteenth to the eighteenth 
centuries within the framework of the class structure and political or
ganization Cstandischen l'0litischen Verbande) of Holland and England, 
which were distinguished by the unusual power of the bourgeois strata 
and the preponderance of their economic interests. The fiscal and utili
tarian imitations, which were introduced into the purely patrimonial or 
largely feudal (feudal-standisch) states of the Continent, have in com
mon with the Stuart system of monopolistic industry the fact that they 
do not stand in the main line of continuity with the later autonomous 
capitali~tic development This is true in spite of the fact that particular 
measures of agricultural and industrial policy~o far and because they 
were oriented to English, Dutch, and later to French, models-played 
a very important part in creating some of the essential conditions for this 
later development All this will be discussed further on. 

Zo. In certain fields the patrimonial states of the Middle Ages devel
oped a type of fonnally rational administrative staff which consisted 
especially of persons with legal training both in the civil and the canon 
law, and which differed fundamentally from the corresponding admin
istrative staffs in political bodies of any other time or place. It will be 
necessary later to inquire more fully into the sources of this develop
ment and into its significance. For the present it is not possible to go 
beyond the very general observations introduced above. 

IV 

Charismatic Authority 

10. Charismatic Authority and Charismatic Community 

The tenn "charisma" will be applied to a certain quality of an in
dividual personality by vi~e of which he is considered extraordinary 
and treated as endowed with supernatural, superhuman, or at least spe' 
cifically exceptional powers or qualities. These are such. as are not ac
cessible to the ordinary person, but are regarded as of divine origin or 
as exemplcny, and on the basis of them d;~ individual concerned is 
treated as a "leader." In primitive circumstances this peculiar kind of 
quality is thought of as resting on magical powers, whether of prophets, 
persons with a reputation for therapeutic or legal wisdom, leaders in the 
hunt, or heroes in war. How the quality in question would be ultimately 
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judged from any ethical, aesthetic, or other such point of view is naturally 
entirely indifferent for purposes of definition. What is alone important'is 
how the individual is actually regarded by those subject to charismatic 
authority, by his "followers" or "disciples." 

For present purposes it will be necessary to treat a variety of differ· 
ent types as being endowed with charisma in this sense. It includes the 
state of a "berserk" whose spells of maniac passion have, apparently 
wrongly, sometimes been attributed to the. use of drugs. In medieval 
Byzantium a group of these men endowed with the charisma of hghtin~ 
frenzy was maintained as a kind of weapon It includes the "shaman, 
the magician who in the pure type has to be sub ject to epileptoid senures 
as a means of falling into trances. Another type is represented by 
Joseph Smith, the founder of Mormonism. who may have been a very 
sophisticated swindler (although this cannot be definitely established). 
Finally it includes the type of litterateur, such as Kurt Eisner,ij who is 
overwhelmed by his own demagogic success. Value-free sociological anal
ysis will treat all these on the same level as it does the charisma of 
men who are the "greatest" heroes, prophets, and saviors according to 
conventional judgements. 

1. It is recognition on the part of those subject to authority which is 
decisive for the validity of charisma. This ra:ognition is freely given and 
guaranteed by what is held to be a proaL originally always a miracle, and 
consists in devotion to the corresponding revelation, hero worship, or ab
solute tIllst in the leader. But where charisma is genuine, it is not this 
which is the basis of the claim to legitimacy. This basis lies rather in the 
conception that it is the duty of those subject to charismatic authority to 

recognize its genuineness and to act accordingly. Psychologically this ree- < 

ognition is a matter of complete personal devotion to the possessor of the 
quality, arising out of enthusiasm, or of despair and hope. 

No prophet has ever regarded his quality as dependent on the attitudes 
of the masses toward him. No elective king or military leader has ever 
treated those who have resisted him or tried to ignore him oc:herwise 
than as delinquent in duty. Failure to take part in a military expedition 
under such leader, even though the recruitment is formally voluntary, 
has universally met with disdain. 

II. If proof and success elude the leader for long, if he appears de
serted by his god or his magical or heroic powers, above all, if his leader
ship fails to benefit his followers, it is likely that his charismatic authority 
will disappear. This is the genuine meaning of the divine right of kings 
(Gottcsgnadentum ). 

Even the old Germanic kings were sometimes rejected with scorn. 
Similar phenomena are very common among so-called primjtive peoples. 
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In China the charismatic quality of the monarch, which was transmit
ted unchanged by heredity, was upheld so rigidly that any misfortune 
whatever, not only defeats in war, but drought, floods, or astronomical 
phenomena which were considered unlucky, forced him to do public 
penance and might even force his abdication. If such things occurred, 
it was a sign that he did not possess the re<Juisite charismatic virtue and 
was thus not a legitimate "Son of Heaven." 

III. An organized group subject to charismatic authority will Se 
called a charismatic community (G~einde). It is based· on an emo· 
tional form of communal relationship (Vergemeinschaftung). The ad
ministrative staff of a char1smatic leader does not consist of "officials"; 
least of all are its members technically trained. It is not chosen on the 
basis of social privilege nOr from the point of view of domestic or personal 
dependency. It is rather chosen in terms of the charismatic qualities of 
its members. The prophet has his disciples; the warlord his bodyguard; 
the leader, generally, his agents (Vertrauensmanner). There 1S no such 
t~ing as appointment or dismissal, nO career, no promotion. There is only 
a call at the instance of the leader on the basis of the charismatic 
qualification of those he summonS. There is no hierarchy; the leader 
merely intervenes in general or in individual cases when he considers 
the members of his staff lacking in charismatic qualification for a given 
[ask. There is no such thing as a bailiwick or definite sphere of com
petence, and no appropriation of official powers on the basis of social 
privileges. There may, however, be territorial or functional limits to 
charismatic powers and to the individual's mission. There is no such 
thing as a salary or a benefice. 

Disciples or followers tend to live primarily in a communistic re
lationship with their leader on means which have been provided by 
voluntary gift. There are no established administrative organs. In their 
pla.:e are agents who have been prOVided with charismatic authority by 

. their chief or who possess charisma of their own. There is no system 
of formal rules, of abstract legal principles, and hence no process of 
rational judicial decision oriented to them. But equally there is no legal 
wisdom oriented to judicial precedent. Formally concrete judgments are 
newly created from case to case and are originally regarded as divine 
judgments and revelations. From a substantive point of view, every 
charismatic authority would have to subscribe to the proposition, "It is 
written ... but I say unto you ... " The genuine prophet, like the 
genuine military leader and every true leader in this sense, preaches, 
creates, or demands new obligations-most typically, by virtue of revela
tion, oracle, inspiration, or of his Own will, which are recognized by 
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the members of the religious, military, or party group because they 
come from such a source. Recognition js a duty. When such an authority 
comes into conBict with the competing authority of another who also 
claims cI.arismatic sanction, the only recourse js to some kind of a con
test, by magical means or an actual physical battle of the leaders. In 
principle, only one side can be right in such a conflict; the other must be 
guilty of a wrong which has to be expiated. 

Since it is "extra·ordinary," charismatic authority is sharply opposed 
to rational

j 
and particularly bureaucratic, authority, and to traditional 

authority, whether in its patriarchal. patrimonial, or estate variants, all of 
which are everyday fonns of domination; while the charismatic type is 
the direct antithesis of this. Bureaucratic authority is specifically rational 
in the sense of being bound to intellectually analysable rules; while 
charismatic authority is specifically irrational in the sense of being foreign 
to .all rules. Traditional authority is bound to the precedents handed 
down from the past and to this extent is also oriented to rules. Within the 
sphere of jts claims, charismatic authority repudiates the past, and is in 
this sense a specifically revolutionary fort:e. It recognizes no appropriation 
of positions of power by virtue of the possession of property. either on 
the part of a chief or of socially privileged groups. The only basis of 
legitimacy for it is personal charisma so long as it is proved; that is, as 
long as it receives recognition and as long as the followers and disciples 
prove their usefulness charismatically. 

The above is scarcely in need of further discussion. ,What has been 
said applies to purely plebiscitary rulers (Napoleon's "rule of genius" 
elevated people of humble origin to thrones and high militalY com·' 
mands) just as much as it applies to reKgiol.ls prophets or war heroes. 

IV. Pure charisflla is specifically foreign to economic considerations. 
Wherever it appears, it constitutes a "call" in the most emphatic sense 
of the word, a "mission" or a "spiritual duty." In the pure type. it disdains 
and repudiates economic exploitation of the gifts of grace as a source of 
income, though, to be sure, this often remains more an ideal than a fact 
It is not that charisma always demands a renunciation of property or even 
of acquisition, as under certain circumstances prophets and the.ir disciples 
do. The heroic warrior and his followers actively seek booty; the elective 
ruler or the charismatic party leader requires the material means of power. 
The former in addition requires a brilliant display of his authority to 
bolster his prestige. What is despised, so long as the genuinely charismatic 
type is adhered to, is traditional or rational everyday economizing, the 
attainment of a regular income by continuous economic activity devoted 
to this end. Support by gifts, either On a grand scale involving donation, 
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endowment, bribery and honoraria, or by begging, constitute the volun
tary type of support. On the other hand, "booty" and extortion, whether 
by force or by other means, is the typical form of charismatic provision 
for needs. From the point of view of rational ec,.nomic activity, charis
matic want slltisfactioll is a typical anti·economic force. It repudiates any 
sort of involvement in the everyday routine world, It can only tolerate, 
with an attitude of complete emotional indifference, irregular, unsys
tematic acquisitive acts. In that it relieves the recipient of economic 
concerns, dependence on property income can be the economic basis of 
a charismatic mode of life for some groups; but that is unusual for the 
normal charismatic "revolutionary." . 

The fact that incumbency of church office has been forbidden to 
the Jesuits is a rationalized application of this principle of discipleship. 
The fact that all the "virtuosi" of asceticism, the mendicant orders, and 
flghters for a faith belong in this category, is quite dear. Almost all 
P!ophets have been supported by voluntary gifts. The well-known say
ing of St. Paul, "If a man does not work, neither shall he eat," was 

,directed against the parasitic swarm of charismatic missionaries. It obvi
ously has nothing to do with a positive valuation of economic activity 
for its own sake, but only lays it down as a dut\i of each individual 
somehow to provide for his own support. This because he realized that 
the purely charisma:ic parable of the lilies of the field was not capable 
of literal application, but at best "taking no thought for the morrow" 
could be hoped for. On the other hand, in a case of a primarily artistic 
tyF'~ of charismatic disCipleship it is conceivable that insulation from 
economic struggle should, mean limitation of those really eligible to the 
"economically independent"; that is, to persons living on income from 
property. This has been true of the circle of Stefan George, at least in its 
primary intentions. 

V. In traditionalist periods, charisma is the great revolutionary force. 
The likewise revolutionary force of "reason" works from without: by alter
ing the situations of life and hence its problems, finally in this way 
changing men's attitudes toward them; or it intellectualizes the individ
ual Charisma. on the other hand, may effect a subjective or internal 
reorientation born out of suffering, conHicts, or enthusiasm. It may then 
result in a radical alteration of the central attitudes and directions of ac
tion with a completely new orientation of all attitudes toward the differ
ent problems of the "w~rld."1 In prerationalistic periods, tradition and 
charisma between them have almost exhausted the whole of the orienta
tion of action.  
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v 

The Routinization of Charisma 

11. The Rise of the Charismatic Community and the 
Problem of Sucr;ession . 

In its pure form charismatic authority has a character specifically, 
foreign to everyda y routine structures. The social rela.tionships dire~t1y 
involved are strictly personal, based on the va1idity and practice of 
charismatic personal qualities. If this is not to remain a purely transitoIY 
phenomenon, but to take on the character of a permanent relationship, a 
"community" of disciples or followers or a pa~ty organization or any sort 
of political or hierocratic organization, it is necessary for the character of 
charismatic authority to become radically changed. Indeed, in its pure 
fonn charismatic authority may he said to exist only in statrf nascendi. 
It cannot remain stable, but becomes either traditionalized or rationalized, 
or a combination of both. 

The follOWing are the principal motives underlying this transforma
tio~ (a) The ideal and also the material interests of the followers in the 

[ 

continuation and the continual reacti,'atiorl of the community, (b) the 
still stronger ideal and also stronger material interests of the members of 
the administrative staff, the disciples, the party workers, or others in 
continuing their relationship. Not only this, but they have an interest 
in continuing it in such a way that both from an ideal and a material 
point of view, their own position is put on a stable e\'eryday basis. This 
means, above all, making it possible to participate in normal family re
lationships or at least to enjoy a secure social position in place of the kind 
of discipleship which is cut off from oIdinary worldly connections, nota
bly in the family and in economic relationships. 

These interests generany become conspicuously evident with the dis
appearance of the personal charismatic leader and with the problem of 
succession. The way in which this problem is met-if it is met at all and 
the charismatic community continues to exist or now begins to emerge 
-is of crucial importance for the character of the subsequent social re
lationships. The following are the principal possible types of solution:-

(a) The search for a '1ew charismatic leader on the basis of criteria 
of the qualities which wiil fit him for the position of authority. 
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This is to be found in a relatively pure type in the process of choice 
of a new Dalai Lama. It consists in the search for a child with charac
teristics which are inte:preted to mean that he is a reincarnation of the 
Buddha. This is very similar to the choice of the new Bull of Apis. 

In this case the legitimacy of the new charismatic leader is bound to 
certain distinguishing characteristics; thus, to rules with respect to which 
a tradition arises. The result is a proces'S of traditionalization in favor of 
which the purely personal character of leadership is reduced. 

(b) Revelation manifested-in oracles, lots. divine judgments, or other 
techniques of selection. In this case the legitimacy of the new leader is 
dependent on the legitimacy of the techniqtle of his selection. This in· 
volves a form of legalization. 

It is said that al times the Sh£1eJi.m [Juggesl of Israel had this charac
ter. Saul is said to have been chosen by the old war oracle. 

(c) Designation on the part of the original charismatic leader of his 
own successor and his recognition on the part of the followers . 

• This is a Vety common form. Originally, the Roman magistracies 
were filled entirely in this way. The system survived most clearly into 
later times in the appointment of the dictator and in the institution of 
the interrex.~ 

In this case legitimacy is acquired through the act of designation. 
Cd) Designation of a qlccessor by the charismatically qualified ad

ministrative staff and his recognition by the community. In its typical form 
this process should quite definitely not be interpreted as "election" or 
"nomination" or anything of the sort. It i$ not a matter of free selection, 
but of one which is strictly bound to objective duty. It is not to be 
determined merely by majority vote, but is a question of arriving at the 
corren designation, the designation of the right person who is truly 
endowed with charisma. It is quite possible that the minority and not 
t~e majority should be right in such a case. Unanimity J$ often required. 
It is obligatory to acknowledge a mistake and persistence in error is a 

-serious ofFense. Making a wrong choice is a genuine wrong requiring 
expiation. Originally it was a magical offence. 

Nevertheless. in such a case it is easy for legitimacy to tdke on the 
character of an acquired right which is justified by standards of the 
correctness of the proc~ss by which the position was acquired, for the 
most part, by its having been acquired in accordance with certain formali
ties such as coronation. 

This was the original meaning of the coronation of bishops and kings 
in the Western world by the clergy or the high nobility with the "con-
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sent" of the community. There are numerous analogous phenomena all 
over the world. The fact that this is the origin of the modem conc1tion 
9f "election" raises problems which will have to be gone into later. 

(e) The conception that charisma is a quality transmitted by heredity; 
thus that it is participated in by the kinsmen of its bearer, particularly by 
his dosest relatives. This is the case of hereditary charisma. The older 
of hereditary succession in such a case need not be the same as that which 
is in force for appropriated rights, but may differ from it. It is also some
times necessary to select the proper heir within the kinship group by 
some of the methods just spoken of. 

Thus in certain African states brothers have had to light for the suc
cession. In China, succession had to take place in such a way that the 
relation of tbe living group to the ancestral spirits was not disturbed. 
The rule either of seniority or of designation by the followers has been 
vezy common in the Orient Hence, in the House of Osman, it used to 
be obligatory to kill off all other possible aspirants. 

Only in Medieval Europe and in Japan, elsewhere sporadically, has 
the principle of primogeniture, as governing the inheritance of authority, 
become dearly established. This has greatly facilitated the ~nsolidation 
of political groups in that it has eliminated struggle between a plurality 
of candidates from the same charismatic family. 

In the case of hereditary charisma, recognition is no longer paid to 
the charismatic qualities of the individual, but to the legitimacy of the 
position he has acquired by hereditary succession. This may lead in the 
direction either of traditionalization or of legalization. The concept of, 
divine right is fundamentally altered and now comes to mean authority 
by virtue of a personal right which is not dependent on the recognition 
of those subject to authority. Personal charisma may be totally absent. 

Hereditary monarchy is a conspicuous iIlustration-' In Asia there 
have beer. very numerous hereditary priesthoods; also, freguently, the 
hereditalY charisma of kinship groups has been treated as a criterion of 
social rank.and of eligibili;y for fiefs and benellces. 

(f) Th~ concept that. charisma may be transmitted by ritual means 
from one bearer to another or may be created in a new person, The 
concept waS originally magicaL It involves a dissociation of charisma 
from a particular individual,. making it an objective, transferrable entity. 
In particular, it may become the charisma of office, In this case the bellef 
in legitimacy is no longer directed to the individual, but to the acquired 
qualities and to the effectiveness of the ritual acts. 

The most important example is the tran'smission of priestly charisma 
by anointing, consecration, or the laying on of hands; and Of royal au· 
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thority, b¥ anointing and by coronation. The character indelebilis thus 
aCGuired means that the charismatic Gualities and powers of the office 
are emancipated from the personal qualities of the priest. For precisely 
this reason, this has, from the Donatist and the Montanist heresies down 
to the Puritan revolution, been the subject of continual conflicts. The 
"hireling" of the Quakers is the preacher endowed with the charisma of 
office. 

12. Types of Appropriation by the Charismatic Staff 

Concomitant with the routinization of charisma with a view to insur
ing adequate succession, go the interest$ in its routinization on the part 
of the administrative staff. It is only in the initial stages and so long as 
the charismatic leader acts in a way which is completely outside everyday 
social organization, that it is possible for his followers to live com
munisticaIIy in a community of faith and enthusiasm, on gifts, booty, or 
sporadic acquisition. Only the members of the small group of enthusiastic 
disciples and followers are prepared to devote their lives purely idealis
tically to their call. The great majority of disciples and followers will in 
the long run "make their living" out of their "calling" in a material sense 
as well. Indeed, this must be the case if the movement is not to dis
integrate. 

Hence, the routimzation of charisma also takes the form of the ap
propriation of powers and of economic advantages by the followers or 
disciples, and of regulating recruitment. This process of traditionalization 
or of legalization, according to whether rational legislation is involved or 
not, may take anyone of a number of typical forms. 

I. The- original basis of recruitment is personal charisma. However, 
with routini2;ation, the followers or disciples may set up norms for re
cruitment, in particular involving training or tests of eligibility. Charisma 

lb " ak d" d" d'" b"l d" " h" can on y e aw ene an teste ; It cannot e earne or taug t. 
,All types of magical asceticism, as practiced by magicians and heroes, and 
all novitiates, belong in this category, These are means of closing the 
administrative staff. (On the charismatic type of education, see ch. IV 
below [unfinishedl-) '. 

Only the proved novice is allowed to exercise authority. A genuine 
charismatic leader is in a position to oppose.this type of prerequisite for 
membership; his successor is not free to do so, at least if he is chosen by 
the administrative staff_ 

This type is illustrated by the magical and warrior asceticism cf 
the "men's house" with initiation ceremonies and age groups. An indi-
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vidual who has not successfully gone through the initiation, remains a 
"woman"; that is, he is excluded from the charismatic group. 

2. It is easy for charismatic norms to be transformed into those de
fining a traditional sodal status (on a hereditary charismatic basis). If 
the leader is chosen on a hereditary basis, the same is likely to happen 
in the selection and deployment of the staff and even the followers. 
The term "dan state" (Geschlechterstaat) will be applied when a 
political body is organized stric:tly and completely in terms of this prin
ciple of hereditary charisma. In such a case, all appropriation of govern
ing powers, of fiefs, benefices, and all sorts of economic advantages fo)
low the same pattern. The result is that all powers and advantages of 
aU sorts become traditionalized. The heads ci. families, who al~ tradi
tional gerontocrats or patriarchs without personal charlsmatic~legitimacy, 
regulate the eXe!"cise of these powers which cannot be taken away from 
their family. It is not the type of position he occupies which determines 
the rank of a man or of his family, but rather the hereditary charismatic 
rank of his family determines the position he wiII occupy_ 

Japan, before the development of bureaucracy, was organized in this 
way, The same was undoubtedl"y true of China as well where, before 
the radonalization which took place in the territorial stat<'s, authority 
was in the hands of the "old families." Other types of examples are furn
ished by the caste system in India, and by Russia before the mestni
chestvo was introduced. Indeed. all hereditary social classes with estab
lished privileges belong in the same category. 

3. The administrative staff may seek and achieve the creation and 
appropriation of individual positions and the corresponding economic 
advantages for its members. In that case, according to whether the 
tendency is to ttaditionalization or legalization, there will develop (a) 
benefices, (b) offices, or (c) fiefs. In the first case a prebendal organiza
tion will result; in the second, patrimonialism or bureaucracy; in the 
third, feudalism. These revenue sources become appropriated and replace 
provision from gifts or booty without settled relation to the everyday 
economic structure. 

Case (a), benefices, may consist in rights to the proceeds of begging, 
to payments in kind, or to the proceeds of money taxes, or finally, to the 
proceeds of fees. The latter may result from the former through the 
regulatior. of the original provision by free gifts or by "booty" in terms 
of a rational organlzation or finance. 

Regularized begging is found in Buddhism; benefices in kind, in the 
Chinese and Japane5e "rice tents"; suppon by money taxation_ has been 
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the rule in-all the rationalized con<luest states. The last case is common 
evelywhere, especially on the part of priests and jUdges and, in India. 
even the military authoIities. 

Case (b), the transformation of the charismatic mission into an 
office, may have more of a patrimonial or more of a bureailcratic char-
acter. The former is much the more common; the latter is found prin
cipally in Antiquity and in the modem Western world. Elsewhere it is 
exceptional. 

In case (c), only land may be appropriated as a fief, whereas the 
position as such retains its originally charismatic character, or powers 
and authority may be fully appropriated as flefs. It is difficult to dis- ;; 
tinguish the two cases. However, orientation to the charismatic character 
of the position was slow to disappear, also in the Middle Ages. 

12a. Status Honor and the Legitimation of Authority 

For charisma to be transformed into an everyday phenomenon, it i$ 
necessary that its anti-economic character should be altered. It must be 
adapted to some form of fiscal organization to provide for the needs of 
the group and hence to the economic conditions necessary for raising 
taxes and contributions. When a charismatic movement develops in the 
direction of prebendal provision, the "laity" becomes differentiated from 
the "dergy".-derived from I/:A1}pOi, meaning a "share"-, that is, the 
participating members of the charismatic administrative staff which has 
now become routinized. These are the priests of the developing "church." 
Correspondingly, in a developing political body-the "sfate" in the ra
tional case--vassals, benefice-holders, officials or appointed party officials 
(instead of voluntary party workers and functionaries) are differentiated 
f h " " rom t e tax payers. 

This process is veIY conspicuous in Buddhism .and in the Hindu 
SOC~ the SOCiology of Religion below. The same is true in all con
quest states which have become rationalized to fonn permanent stIUC
tures; also of parties and other originally chalismatic structures. 

It follows that, in the course of routinization, the charismatically 
ruled organization is largely transformed into one of the everyday au
thorities, the patrimonial form, especially in its estate-type or bureaucratic 
variant Its original peculiarities are apt to be retained in the charismatic 
status honor acquired by heredity or office-holding. This applies to all 
who participate in the appropriation, the chief himself and the members 
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of his staff. It is thus a matter of the type of prestige enjoyed by ruling 
groups. A hereditary monarch by "divine right" is not a simple patrimo
nial chief, patriarch, or sheik; a vassal is not a mere household retalner 
or official. Further details must be deferred to the analysis of status 
groups. 

As a rule, Ioutinization is not free of conflict. In the early stages 
personal claims on the charisma of the chief are not easily forgotten and 
the conflict betw-een the charisma of the office or of hereditary status with 
personal charisma is a typical process in many historical situations. 

I. The power of absolution-that is, the power to absolve from mor
tal sins-was held originally only by personal charismatic martyrs or 
ascetks, hut became transfonned into a power of the office of bishop 
or pdest. This process was much slower in the Orient than in the Occi
dent because in the latter IS was inAuenced by the Roman conception of 
office. Revolutions under a charismati.: leader, directed against heredi
talY charismatic powers or the powers of office. are to be found'in all 
types of organizations, from states to trade unions. (This last is particu
larly conspicuous at the present time [1918/20J.) The more highly de
veloped the interdependence of different economic units in a monetary 
economy, the greater the pressure of the everyday needs o~ the fonowers 
of the charismatic movement becomes. The effect ci. this is to strengthen 
the tendency to routinization, which is everywhere operative, and as a 
rule htls rapidly WOn out. Charisma is a phenomenon typical of pro
phetic movements or of expansive political movements in their 'early 
stages. But as soon as domination is well established, and above all as 
soon as control over large masses of people exists. it gives way to the 
forces of f'veryday routine. . , _ 

2. One of the decisive motives underlying all cases of the routiniza· 
tion of charisma is naturally the striving for security. This meanS legiti
mization, on the one hand, of positions of authority and social prestige, 
on the other han.d, of the economic advantages enjoyed by the followers 
and sympathizers of the leader. Another important motive, however, lies 
in the ob ;.;ctive necessity of adapting th e order and the staff organiza
tion to the nonnal, everyday needs and conditions of carrying on admin
istration. In this connection. in particular, there are always points at 
which traditions of admini~tratjve practice and of judicial decision can 
take hold as these are needed by the nonnal administrative staff and 
those subject to its authority. It h further necessary that there should be 
some definite order introduced into the organization of the administrative 
staff itself. Finally, as will be &;cussed in detail below, it is necessary 
f.or the administrative staff and .1)1 its admini!>trative practices to be 
adapted to evelyday economic conditions. It is not possible for the costs 
of pennanen't, routine admini.s!;ation to be met by "booty," contributions, 
gifts, and hospitality. as is typical of the pure type of military and pro· 
phetic charisma. 
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3. The process of routini7.ation is thus not by any means confined to 
the problem of succession and does not stop when this has been solved. 
On the contrary, the most fundamental problem is that of making a 

~ . transition from a charismatic administrative ,;taW, and the corresponding ,
.. ' .principles of administration, to one v.·hicn is adapted to everydav condi-
. tions, The probkm of succession, hOVl'en!f, is crucial becaj.Ise through it 

occurs the routinization of the charismatic focus of the structure. In it, 
the character of the leader himself and of his ciaim,to legitimacy is al
tered. This process involves peculiar and characteristic conceptions'which 
are understandable only in this context and do not apply to the problem 
of transitiQlI to traditional or legal patterns of order and types or admin
istrative organization. The most important of the modes of meeting the 
p.!oblem of succession are the charismatic designation of a successor and 
hereditary charisma. . 

4. As has already been noted, the most i1l1portant historical example 
of designation by the charismatic leader of his own successor is Rome. 
For the rex, this arrangement is attested by tradition; while for the ap
pointment of the di4::tatoT' and of the co·emperor and successor in the 
·l?rincipate, it has existed in historical times. The way in which all the 
higher magistrates were invested with the imperium shows deafly that 
they also were designated as successors by the milita!y commander, sub
ject to recognitio:') by the citizen army. The fact that candidates were 
examined by the magistrate in office and that originally they could be 
excluded On what were obviously arbitrary grounds shows clearly what 
was the nature of the development. 

). The most important e)j:amples of designation of a successor by the 
chari~matic followers of the leader are to be found in the election of 
bishops, and particularly of the Pope, by the original system of designa
tion by the clergy and recognition by the lay community. The investiga
tions of U. Stutt have made it probable that the election of the Gennan 
king was modelled on that of the bishops.'" He was designated by a 
group of <jualified princes and recognized by the "people," that is, those 
bearing arms. Similar arrangements are very common. 

f,. The classical case of the development of hereditary charisma is 
'that of caste in India. All occupation"l qualifications, and in particuJar 
all the <juali/ications for positions of authority and power, have there 
come to be regarded as strictly bound to the inheritance of charisma. 
Eligibility for flefs, involving governing powers, was limited to mem
bers of the royal kinship group, the fiefs being granted by the eldest of 
the group. All types of religious office, including the extraordinarily 
important and influential position of guru, the directeNT de 1'4me, were 
treated as bound to hereditary charismatic' qualities. The same is true of 
all sorts of relations to traditional cus~omers and of all positions in the 
village organization, such as priest, barber, laundryman, watchman, etc. 
The foundation of a sect always meant the development of a hereditary 
hierarchy, as was true also of Taoism in China. Also in the Japanese 
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"feudal" state, before the introduction of a patrimonial officialdom on the 
Chinese modeL which then led to prebends and a new feudalization, 
social organization was based purely on hereditary charisma. 

This· kind of hereditaIY charismatic right to positions of authority 
has ~en developed in similar ways all over the world. Qualification by 
virtue of individual achievement has been replaced by qualification by 
birth. This is everywhere the basis of the development c£ hereditary 
arisiocracies, in the Roman nobility, in the concept of the stirps regia, 
which Tacitus describes among the Germans, in the rules of eligibility 
to tournaments and monasteries in the late Middle Ages, and even in 
the genealogical research conducted on behalf of the parvenu aristocracy 
of the United States. Indeed, this is to be found everywhere where 
hereditary status groups have become established. 

Relationship to the' economy: The process of routinization of charisma 
is in very important respects identical with adaptation to the conditions 
of the economy, since this is the principal continually operating force in 
everyday life. Economic conditions in this connection playa leading role 
and do not constitute merely II dependent variable. To a very large ex
tent the transition to hereditary charisma or the charisma of office serves 
as a means of legitimizing existing or recently acquired powers of con
trol over economic goods. Along with the ideology of loyalty, which is 
certainly by no means unimportant, allegiance to hereditary monarchy in 
particular is very strongly influenced by the consideration that all in
herited and legitimately acquired property would be endangered if 
people stopped believing in the sanctity of hereditary succession to th,e 
throne. It is hence by no means fortuitous that hereditary monarchy is 
more adequate !O the propertied strata than to the proletariat. 

Beyond this, it is not possible to say anything in general terms, which 
would at the same time be substantial and valuable, on the relations of 
the various possible modes of adaptation to the economic order. This 
must be reserved to the more detailed treatment. The devdopment of 
II prebendal structure, of feudalism, and the appropriation of all sorts of 
aC2vantages on a hereditary charismatic basis rna y in all cases have the 
same stereotyping effect on the economic order if they develop from 
charismatic starting points as if they devdoped from early patrimonial 
or bureaucratic stages. In economic respects, too, the revolutionary impact 
of charisma is usually tremendous; at first, it is often destructive, because 
it means new modes of orientation. But routinization leads to the exact 
reverse. 

The economics of charismatic revolutions will have to be discussed 
separately; it is a different matter altogether, 
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Feudalism 

12b. Occidental Feudalism and Its Conflict with 
P atri monialism 

The case noted above, under sec. 12; 3c [the fief], requires separate 
discussion. This is because a structure of domination may develop out of 
it which is different both from patrimonial ism and from genuine or 
hereditary charisma and which has had a very great historical signifi
cance, namely, feudalism. We will distinguish two types: the one based 
on fiefs CLehensfeud4lismus) and 'the other based on benefices (pre
bendal feudalism). All other forms in which the use of land is granted 
in exchange for military service really have a patrimonial character and 
hence will not be treated here separately. For the different kinds of 
benefices will be discussed later in detail. 

A. A fief involves the following elements: 
(r) The appropriation of powers and rights of exercising authority. 

Appropriation as a fief may apply only to powers relevant within a 
master's household or it may be extended to include those of a political 
association. The lauer type may be restricted to economic rights-that is, 
fiscal rights--or it may also include political powers proper. Fiefs are 
granted in return for specific services. Normally they are primarily of a 
military character, but they may also include administrative functions. 
The grant of the fief takes a very specific form. I t is carned out 

(2) on a purely personal basis for the lifetime of the lord and of the 
.recipient of the fief, his vassal. . 

(3) The relationship is established by a contract, thus it is supposed 
that the vassal is a free man. ., 

(4) 1£ feudalism is based on fiefs, the recipient adheres to the style 
of life of a knight~y status group. 

(5) The contract of fealty is not an ordinary business contract, but 
establishes a solidary, fraternal relationship which involves reciprocal 
obligations of loyalty, to be sure, on a legally unequal basis. These obli
gations are upheld by 

(a) knightly status honor, and (b) are clearly delimited. 
The transition pointed out above at the end of section 12 [i.e., from 
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mere appropriation of land to full appropriation ot powers] takes place 
"~ when fiefs are appropr.iated hereditarily, subject only to the condition 
that each new vassal have the necessary qualifications and will pledge 
fealty to his lord, and the existing vassals will do so to a new lord; fJ) 
w hen the feudal admin)s trati ve staff compels the lord tll fill every 
vacancy (Leihezwang), sioce all fiefs are considered part of the mainte
nance fund for the members of the knightly status group. 

The 6.r~t step took place relatively early in the.~Midd!e /\ges; the 
second, later on. The struggle of kings and princes' with their vassals 
were above an directed, though not usually explicitly, toward. the 
elimination of this principle, since it prevented the rise of a patrimonial 
regime. 

B. If an administration is based completely on the granting of fiefs 
-alJd Lehensfeudalismus has never been his;oricaqy reaij;cd in the pure 
type an y more than has pure patrimonialism-. this involves the follow
ing features: 

(I) The authority of the lord is reduced to the likelihood that the 
var.sals will remain faithful to their oaths of fealtv. 

('2.) The political association is completely r~placed by a system of 
relations of purely personal loyalty between the lord and his vassals and 
between these in turn and their own sub-vassals (sub-infeudation) and 
so on. Only a lord's own vassals are bound to fealty to him: wherea:- they 
in turn can claim the fealty of their own vassals, and so on. 

(3} Only in the case of a "felony" does the lord have a right to 

deprive his vassal of his fief. and the same in turn applies to the vassal' 
in his relation to his own vassal. When such a case, however, arises. in 
enforcing his rights against a vas$al who has broken the oath of fealty, 
the lord is dependent on the help of his other vassals or on the passh'ity 
of the sub-vassals of the gUilty party. Either source of support can only 
be counted on when the relevant group recognizes that a felony has 
actllally been committed. J Iowever, even then the overlord cannot count 
on the non-interference of sub·vassals unless he has at least been able to 
secure recognition on their part of the principle that a struggle against 
an overlord is a n exceptional state. Overlords have always attempted to 
establish this prir.ciple but not always with success. 

(4) There is a hierarchy of social rank correspondIng to the hier
archy of fiefs through the process of sun-infeudation-the order of the 
Heerschilde in the Mirror of Saxon Law (5achsenspiegel) This is not, 
however. a judicious and J..{ministrative hier.lrchy. For whether an order 
or a decision can be chal!<:,nged and to what authority appeal can be made 
is in principle a matter for the respective court of appeals COberhof) 
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and does -not depend on the hierarchy of feudal relationships. (It is 
theoretically possible for the Oherhof authority to be granted to a status
equal of the local judicial lord, but in practice this was not the case.) 

(5) The elements in the population who do not hold fiefs involving 
patrimonial or political authority are "subjects" (HintersaHen); that is, 
they are patrimonial dependents. They are dependent on the holders of 
fiefs to the extent that their traditional status determines or permits it, 
or-so far as the coercive power in the hands of the possessors of military 
~s compels it, since they are to a large extent defenseless. Just as the 
S"upreme lord is under obligation to grant land in fief, those who do not 
hold fiefs are always under the authority of a lord; in both cases the rale 
is; nulle terre sans seigneur. The sole survival of the old immediate 
political power<; of the ruler is the principle, which is almost always 
recognized, that political authority, particularly judicial authority, is 
turned over to the ruler whenever he is personally present. 

(6) Powers over the household (inluding domains, slaves and serfs), 
the fiscal rights of the political group to the receipt of taxes and contri
butions, and specifically political powers of jurisdiction and compulsion 
to military service--thus powers over free men-all become objects of 
feudal grants in the same way. However, as a rule the strictly political 
powers are subject to special regulation. 

In ancient China the granting of economic income in fiefs and of 
territorial authority wer,' distinguished in name as well as in fact. The 
distinctions in name are not found in the European Middle Ages, but 
there were dear distinctions in the holder's status and in numerous 
other particular points. 

It is not usual for political powers to be fully appropriated in (he 
same way as property rights in flefs. Numerous transitional forms and 
irregularities remain. One conspicuous difference is the existence of a 
status distinction between those enjoying only economic or fiscal right.~ 
and those with strictly political powers, notably judicial and military 

. authority. Only the latter arc 'p?litical vassals. 
It goes without saying that whenever Lehensfeudalismus is highly 

developed, the overlord's- authorit y is precarious. This is because it is 
very dependent. on the voluntary olx~ienc(; and hence the purely per
sonalloyalty of the members ri' the administrative staff, who, by virtue of 
the feudal structure, are themselves in possession of the means of ad
ministration. l-Ience, the latent struggle for authority becomes chronic 
between the lord and his v:':!>s<lL and the idt'al extent of feudal authority 
has never been effectively ~:drried out in practice or remained effecti\'e on 
a permanent ha.;;is. 
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Rather. the feudal lord may attempt to improve his ,position in one 
of the following ways: 
. (a) He may not rely on the purely personal loyalty of his vassals, 
but may attempt to secure his position by limiting or forbidding sub
infeudation. 

This was conunon in Western feudalism, but often was initiated by 
the administrative staff in the interest of their own power. The same 
was true of the alliance of princes in China in 630 ac. 

He may attempt to establish the principle that the fealty of a sub
vassal to his immediate lord is void in case of war against the higher lord. 

Or. if possible, the attempt is made to obligate the sub-vassal to direct 
fealty to him, the liege lord. 

(b) The feudal chief may seek to implement his control of the ad
ministration of political powers in a variety of ways. He may grant all 
the subjects a right of appeal to him or his courts. He may station super
vising agents at the courts of his political vassals. He may attempt to 
enf~rce a right to collect taxes from the ~ubjects of all his vassals. He 
may appoint certain officials of the. political vassals. Finally, he may at
tempt to enforce the principle that all political authority is forfeited to 
him in his personal presence or beyond that to any agent he designates 
and that he, as the supreme lord, is entitled to try any case in his own 
court at will. 

(c) It is possible for a supreme lord to attain and maintain his power 
against vassals, as well as against other types of holders ·of appropriate~ 
authority, only if he creates or re·creates an administrative staff under his 
personal control and organi7.eS it in an appropriate manner. There are 
three main possibilities. 

(I) It may be a patrimonial stati. (This was to a large extent what 
happened in the European Middle Ages and in Japan in the Bakufu of 
the Shogun, who exercised a very etiective control over the feudal 
Daimyos.) 

(2) It may be an extra-patrimonial staff recruited from a status group 
with literary education. 

The pIincipal examples are clerical officials, whether Christian or 
Brahman; ktlyasths (Buddhist, Lamaist, or Mohammedan);lo. or ~u

manists, such as the Confucian scholars in China. On the peculiarities of 
such groups and their immense importance for cultural development, 
seech. IV [unfinished]. 

(3) 0 r it may be a group of technically trained officials, particularly 
legal and lTlilitary specialists. 
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This-was proposed in China in the eleventh centuIY by Wang An 
Shi, but by that time it was directed against the classical scholars and 
not the feudal magnates. In the Occident, such a bureaucracy was re
cruited for civil admirustration from university-trained men. In the 
Church the primary trairung was in the Canon Law, in the State, the 
Roman Law. In England, it was the Common Law, which had, how
ever, been rationalized under the influence of Roman modes of thought. 
In this development lie some origins of the modem Western state. The 
development of Western military organization took a somewhat different 
course. The feudal ~anization was first replaced by capitalistic military 
entrepreneurs, the ccmdoitieri. These structures were in turn appropri
ated by the territorial princes with the development of a rational ad
ministration of royal Enance from the seventeenth century on. In Eng
land and France, it happened somewhat earlier. 

This struggle of the feudal chief with his.feudal administrative staff 
in the Western World, though not in Japan, largely coincide<i with his 
struggle against the power of corporately organized privileged groups 
CStiittde-Korporarionen)_ In modem t:imes it everywhere issued in the 

'ruler's victory, and that meant in bureaucratic administration. This hap
pened first in the Western WorI~ then in Japan; in India, and perhaps 
also in China, it happened in the wake of foreign rule. Along with 
purely historical power constelIations, economic couditions have played 
a very important part in this process in the Western World. Above all, 
it was in8uenced by the rise of the bourgeoisie in the toWns, which had 
an organization peculiar to Europe. It was in addition aided by the com
petition for power by means of rational-that is, bureaucratic--4dminis
tration among the different states. This led, from fiscal motives, to a 
crucially important alliance with capitalistic interests, as will be shown 
later. 

12C. Prebendal Feudalism and Other Variants 

Not every ~d of "feudalism" involves the fieE in the Ck=cidental 
sense. In addition, there is a hove all: 

A. prebendal feudalism, which has a fiscal basis. 

This was typical of the Islamic Neat East and of India under the 
M02Uls. On the other 'hand, ancien~ Chinese feudalism before the time 
of ~hi Huang Ti had at least in part a structure of fiefs, though 
beneSces were also involved. Japanese feudalism also involved fiefs, 
but they were subject in the case of the ~os to a rather stringent 
control an the part of the supreme lc.d (&WI£-), and the 6efs of the 
Samurai and the Buke were reallyl.en.ficrs cl ~ (although 
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they often came to be appropliated) whieh were registered according to 
their yield in tenns of rire rent (koku~). 

Prebendal feudalism exists when (,) benefices which are valued 
and granted according to the income they yield are appropriated and 
where (2) appropriation is, in principle. though not always effectively, 
carried out onI y on a personal basis in accordance with servlces, thus 
involving the possibility of promotion. (This was. at least from the legal 
point of view, true of the benefices held by the Turkish sipahi.) 

Finally and above all, (3) it does not involve primarily a free rela
tion of personal fealty arising from a contract of personal loyalty with 
the lord as the basis of a particular fief. It is rather a matter primarily 
of fiscal considerations in the context of a system of financing which is 
otherwise patrimonial. often suItanistic. This is for the most part made 
evident by the fact that the prebends are assessed according to their tax 
value. 

I t is very common for the Lehensfeudalismus to originate in a system of 
wHnt satisfaction of the political group on the basis of a purely natural 
economy and in tenns of personal obligations (personal services and 
mili~ry services). The principal motive is to replace the insufficiently 
trained popular levy. whose members can no longer equip themselves 
and are needed in the economy. with a wen-trained and equipped 
army of knights who are hound to their chief by personal honor. Pre
bendal feudalism. on the other hand. usually originates in the re~ion 
from monetary financing to financil18 in kind. The following are the 
principal reasons leading to such a policy:-

(a) The transfer of the risk involved in Huctuating income to an 
entrepreneur; that is, a sort of tax farming. 

a) Rights to such income may be transferred in return for under
takin/to supply certain particular army contingents, such as cavalry. 
sometimes war chariots. armored troops, supply trains, or artillery, for a 
patrimonial army. (This was common in the Chinese Middle Ages. 
Quotas for the army in each of the different categories were established 
for a particular territorial area.) 

Either in addition to this or alone, prebendal feudalism may be estah
.lished as a means of {3) meeting the costs of civil administJation and of 
'Y) securing tax payments for the royal treasury. (This was common in 
India,) 

3) In return for these various services, in the 6rst instance to enable 
those who undertook them to meet their obligations, an appropriation of 
govanmerltal power in wrying degrees and respects was permitted. Such 
appropriation has usually been for a limited period and subject to reo 
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purchase. But when means to do this have been lacking, it has often in 
fact been definitive. Those who hold such definitively appropriated 
powers then become, at the very least, landlords, as opposed to mere land
owners, and often come into the possession of extensive political powers. 

This pr~ has been typical above an of India. It is the source of 
the powers over Jand of the Zamindars, the ]agirdars. and the Tuluk
atus. It is also found in a large part of the Near East, as C. H Becker 
has dearly shown-h~ was the first to understand the difference from 
the European hef.n The primary basis lies in the Jeasing of tax~ As 
a secondary conse<iuence, it developed into a "manorial" system The 
Rumanian Boyars-the descendants of the most heterogeneous society 
the world has ever seen, of Jews, Germans, Creeks, and various others 
-wed! also tax farmers who on this basis appropriated governing 
authority. 

(b) Inability to pay the contingents of a patrimonial army may lead 
to an usurpation of the sources of taxation on their part, which is subse
quently legalized. The result is that appropriation of the land and of the 
subjects is carried out by the officers and members of the army. tThis 
was true of the famous Khans of the empire of the Caliphs. It was the 
source or the model for all forms of Oriental appropriation, including the 
Mameluke army, which was formally composed of slaves.) 

It is by no means inevitable that this should lead to systematic regis
tration as a basis for the granting of benefices. But this is a readily avail
able course and has often actually been followed out. (We shall not yet 
discuss how far the "fiefs" of the Turkish sipahi were genuine fiefs or 
whether they were closer to benefices. From a legal point of view, pro
motion according to achievement was possible.) 

It is clear that the two types of feudalism are connected by gradual 
imperceptible transitions and that it is seldom p<l5Sible to classify cases 
with complete definiteness under one category 6r the other. Furthermore. 
prebendal feudalism is closely related to a purely prebendal organization, 
and there are also gradual transitions in this directi.oJl. 

According.f an imprecise renninology, in addition to the fief resting 
on a free contract with the lord and the feudal bene6.ce, there is: 

B. so-caned "polis" feudalism, resting on a real or fictitious "5ynoik
ism" of landlords. These enjoy equal rights in the conduct of a purely . 
military mode of life with high status honor. The economic aspect of 
the 1e.leros is the plot of land which is appropriated. by qualified persons 
on a pelSonal basis and passed on by individual hereditaty succession. It 
is culr:ivated by the services of unfree persons-assigned as the property 
of the status group--::a.wi forms the bam of provision of military . ~ ,,", 
eqwpmenc: . 
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This type is found only ln Greece, in fully developed foan, only in 
Sparta, and originated out of the "men's house." It has been called 
"feudalism" because of the set of conventions regulating status honor 
and of the element of chivalry in the mode of life of a group of land
lords. This is hardly legitimate usage. In Rome the term fundus cor
responds to the Greek k1ero$. There is, however, no information avail
abfe about the organization of the curia (co-1';,ia eguals the Greek 
tmdreion, the "men's house). We do not know how far it was similar 
to the Greek.) 

The term. "feudal" is often used in a very broad sense to designate 
all military strata, institutions and conventions which involve any son 
of status Plivileges. This usage will be avoided here as entirely too vague'. 

C. The second doubtful type is called feudalism for the oppasite 
reason. The fief is present but, on the other hand, is not acquired by a 
free contract (fraternization either with a lord or with equals), but is 
bestowed by the order of a patlimonial chief. On the other hand. it may 
not be administered in the spirit of a knightly mode of life. Finally, both 
criteria may be absent. Thus there may be service Befs held by dependent 
knights; or, convelSely, Befs may be freely acquired but their holders are 
not subject to a code of chivalry. Finally, fiefs may be granted to clients, 
coloni, or slaves who are employed as Bghting forces. All these cases will 
be treated here as benefices. 

The case of dependent knights is illustrated by Occidental and 
Oriental minuteriakS, in Japan by the Samurai. Freely recruited soldiers 
without a chivalrous code are known to the Orient this was probably 
the origin of the Ptolemaic milital), organization. When the hereditarY' 
appropriation of service land has led further to the appropriation of the 
military function as such, the end result is a typical liturgical tnganiza
tion of the state. The third type, the use of unfree milital), forces, is 
typical of the socalled wanlor caste of ancient Egypt, of the Mame· 
Iultes of mediev.al Egypt, and of various other unfree Oriental and 
Chinese warriors. These have not always been granted rights in land, 
but such an arrangement is common. 

In ;;ucit cases, it is imprecise to speak of "feudalism," since it involves • 
military status groups, which, at least from a formal point of viewT occupy 
a negatively privilegOO position. They will be discussed in Chapter IV. 

13. Combinations of the Different Types of AuthOrity 

The ~ discussion' makes it quite .evident that "luling organiza· 
tions" which belong only to one or another of these pure types are very 
exceptional. Furthennore, in ·relation to legal and traditional authority 
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especially, certain important types, such as the collegial fam and some 
aspects of the feudal, have either not beCh di~ a t all or have been 
barely suggested. In general, it should be kept dearly in mind that the 
basis of every authority, and correspondingly of every kind of willingness 
to obey, is a belief, a belief by virtue of which persons exercising author
ity are lent prestige. The composition of this belief is seldom altogether 
simple. In the case of "legal authority," it is never purely legal. The 
belief in legality comes to be established and habitual, and this means 
it is partly traditional. Violation of the tradition may be fatal to it. Fur
thermore, it has a charismatic element, at least in the negative sense that 
persistent and striking lack of success may be suffil:ient to ruin any gov
ernment, to undennine its prestige, and to prepare the way for charis
matic revolution. For monarchies, hence, it is dangerous to lose wars 
since that makes it appear that their charisma is no longer genuine. For 
republics, on the other hand, striking victories may be dangerous in that 
they put the victorious general in a favorable position for making char-

, ismatic claims. 
Groups approximating the purely traditional type have certainly 

existed. But they have never been stable indefinitely and, as is also true 
of bureaucratic authority, have seldom been without a head who had a 
personally chl'lrismatic status by heredity or office. Under certain circum
stances, the charismatic chief can be different from the traditional one. 
Everyday economic needs have' been met under the leadership of tradi
tional authorities; whereas certain exceptional ones, like hunting and the 
quest of "booty" in war, have had charismatic leadership. The idea of 
the possibility of "legislation" is also relatively ancient, though for the 
most part it has been legitimjzed by oracles. Above all, however, when
ever the recIuitment of an administrative staff is drawn from extra
patrimonial sources, the r.esult is a type of official which can be differ
entiated from those of legal bureaucracies only in terms of the'ultimate 
basis of their authority and not in tenns of formal status. 

Similarly, entirely pure charismatic authority, including the heredi
tary charismatic type, etc., is rare. It is not impossible, as in the case of 
Napoleon, for the strictest type of bureaucracy to issue directly from a 
charismatic movement; or, if not that, all sorts of prebendal and feudal 
types of organization. Hence, the kind of tenninology and classification 
set forth above has in no sense the aim-indeed, it could not have it-to 
be exhaustive or to eonhne the whole of historical reality in a rigid 
scheme. Its usefulness is derived from the fact that in a given case it is 
possible to distinguish what aspects of. a given organized group can 
legitimatdy be identified as falling under or approximating one or 
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another of these categories. For certain purposes this is unguestionably 
an important advantage. 

For aU types o~ authority the fact of the existence and continual func
tioning of an administrative staff is vital. For the habit of obedience 
cannot be rftaintained without organized activity directed to the applica
tion and enforcement of the order. It is, indeed, the existence of such 
activity which is usually meant by the term "organization."u For this to 
exist in tum, it is essential that there should be an ade'luate degree of 
the solidarity of interests, both on the ideal and material levels, of the 
members of the administrative staff with their chief. It is fundamental 
in understanding the relation of the chief to these members that, so far as 
this solidarity exists, the chief is stronger than any individual member 
but is weaker than the members taken together. It is, however, by all 
means necessary for the members of an administrative staff to enter into 
a deliberate agreement in order to obstruct or even consciously oppose 
their chief so successfully that the leadership of the chief becomes im
potent. Similarly, any individual who sets out to destroy a rulership 
must, if he is going to take over the position of power, build up an ad
ministrative staff of his own, unless he is in a position to count on the 
connivance and co-operation of the existing staff against their previous 
leader. -

Solidarity of interest with a chief is maximized a t the poiht where 
both the legitimacy of the status of the J~embers and the provision for 
their economic needs is dependent on the chief retaining his position. 
For apy given individual, the possibility of escaping this solidarity varies 
greatly according to the structure. I t is most difficult where there is com
plete separation from the means of administration, thus in purely tradi
tional patriarchal structures, undet pure partimonialism and in_ bureau
cratic organizations resting on formal rules. I t is easiest where hefs or 
benefices have been appropriated by socially privileged groups. 

It is most important, finally, to realize that historical reality involves 
a continuous, though for the most part latent, con8ict beween chiefs and 
their administrative staffs for appropriation and expropriation in relation 
to one another. For almost all of cultural development, it has been crucial 
in what way this strug£1e has worked out and what has been the charac
ter of the stratum of o~cials dependent upon the chief which has helped 
him win out in his struggle against the feudal classes or other groups en
joying appropriated powers. In different cases it has been ritually trained 
literati, the clergy, purdy secular clients, household officials, legally 
trained penons, technically specialized 6nancial officials, or private 
h07lorlJtiores, (about whom more will be said later). 

One of the reasons why the character of these struggle$ and ~f their 
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outcome has been so important, not only to th~ history of administration 
,as such, but to that of culture generally, is t'llat the type of education 
has been determined by them and with it the modes of st~tus group 
formation. 

I. Both the extent and the way in which the members of an ad
ministrative staff are bound to their chief will vary greatly according to 
whether they receive salaries, opportunities for profit, allowances, or 
hefs. It is, however, a factor common to all of these that anything which 
endangers the legitimacy of the chief who has granted and who guar
antees them, tends at the same time to endanger the legitimacy of these 
forms of income and the positions of power and prestige which go with 
membership in the administrative staff. This is one of the reasons why 
legitimacy, which is often so much neglected in analysing such phen
omena, plays a crucially important role. 

z. The history of the dissolution of the old system of domination 
legitimate in Germany up until 1918 is instructive in this connection. 
The War, on the one hand, went far to break down the authority of 
tradition; and the German defeat involved a tremendous loss of prestige 
fot the government. These factors combined with systematic habituation 
to illegal behavior, undermined the amenability to discipline both in 
the ;lImy and in industry and thus prepared the way for the overthrow 
of tile older authority. At the same time, the way in which the old ad
ministrative staff continued to function and the way in which its order 
was simply taken over by the new supreme authorities, is a striking 
example of the extent to which, under rationalized bureaucratic cOlidi
tions, the individual member of such a staff is inescapably bound to his 
technical function. As it has been noted above, this fact is by no means 
adequatp.ly explained by the private economic interests of the members 
-their concern for their jobs, salaries, and pensions-although it goes 
without saying that these considerations were not unimportant to the great 
majority of officials. In addition to this, however, the disinterested ideo
logical factor has been crucial. For the breakdown of administrative or
ganization would, under such conditions, have meant a breakdown of 
the provision of the whole population, including, of course, the officials • 
tbemselves, with even the mOl5t elementary necessities of life. Hence an . 
appeal was made to the sense of duty of officials, and this was success-
ful. Indeed the objective necessity of this attitude has been recognized 
even by the previous holders of power' and their sympathizers. 

3. In the course of the past reyolution in Germany, a new adminis
trative staff came into being in the S<wiets of workers and soldiers. In 
the fitst place it was necaglY to develop a technique of organizing these 
new staffs. Furthermore, their development w ~ cbely dependent an 
the War, notably the ~ion of weapons by the revolutionaryele
ment. Without this factor the revolution would not have been pos6ihle 
at all. (Thi~and its historical 'analogies will be discussed below.) I twas 
only by the rise of charismatic leaders against the legal authorities and 
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by the development around them of groups of charismatic fonowers, that 
it wa$ possible to take power away from the old authorit;es, It was 
furthermore only through the maintenance of the old bureaucratic or~ 
ganization that power once achieved could be retained. Previous to this 
situation every revolution which has bee:n attempted under modem con~ 
ditions has failed completely b~ause of the indispensability of trained 
officials and of the lack of its own organized staff. The conditions under 
which previous revolutions have succeeded have been altogether differ
ent. (See below, the chapter on the theory of revolutions. [Unwritten}.) 

4. The overthrow of authority on the initiative ci the administrative 
stat! has occurred in the past un'der a wide variety of conditions. Some 
fonn of association of the members of the staff has always been a 
necessary prerequisite. According to the circumstances, it might have 
more the character of a limited conspiracy or more that of a general 
solidarity. This is peculiarly difficult under the conditions to which the 
modem official is subject; but as the Russian case has shown, it ;s not 
altogether impossible. As a general rule, however, such ass.:x:iation does 
not go further than the kind which is open to workers through the ordi
nary procedure of the strike. 

5. The patrimonial character of a body of officials is above all mani
fested in the fact that admission involves a relation of personal depend
ency. In the Carolingian system, one became a puer regis) under the 
Angevins, a famiUaris. Survivals of this have persisted for a very 10ng 
time. 

Vll 

The Transformation of Charisma in a 

Democratic Direction 

14. Democratic Legitimacy, Plebiscitary Leadership and 
Elected OfPcialdom'l 

The basically authoritalian principle of charismatic legitimation may 
be subject to an anti-authoritarian interpretation, for the validity of 
charismatic authority rests entirely on recognition by the ruled, on 
"p~" before their eyes.. To be sure, this recognition of a chansmaticaIly 
quali6ed, and hence legitimate, person is created as a duty. But when 
the charismatic organization undergoes progresSive rationali~tion, it is 
readily possible that, instead of MOgnition being treatled as a come-
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quence of legitimacy, it is treated as the basis of legitimacy: democratic 
legitimacy_ Then designation of a successor by an administrative staff 
becomes "preselection," by the predecessor himself "nomination," whereas 
recognition by the group becomes an "election." The personally legiti~ 
mated charismatic leader becomes leader by the grace of those who follow 
rum since the latter are formally free to elect and even to depose him
just as the loss of charisma and its efficacy had involved the lass of genu
ine legitimacy. Now he is the freely elected leader. 

Correspondingly, the recognition of charismatic decrees and judicial 
decisions on the part of the community shifts to the belief that the group 
has a right to enact, recognize, or appeal laws, according to its own 
free will, both in general and for an individual case. Under genuinely 
charismatic authority, on the other hand, conHicts over the correct law 
may actually be decided by a group vote, but this takes place under the 
pressure of feeling that there can be only one correct decision, and it is 
a matter of duty to arrive at this. However, in the new interpretation the 
treatment of law approaches the case of-legal authority. The most im
portant transitional type is the legitimation of authority by plebiscite: 
plebiscitary leadership. The most common examples are the modern 
party leaders. But it is always present in cases where the chief feels him
self to be acting on behalf of the masses and is indeed recognized by 
them. Both the Napoleons are classical examples, in spite of the fact that 
legitimation by plebiscite took place only after they seized power by 
force. The second Napoleon also resorted to the plebiscite after a severe 
loss of prestige. Regardless of how its real value as an expression of the 
popular will may be regarded, the plebiscite has been the s}J~cific means 
of deriving the legitimacy of authority from the confidence of the ruled, 
even though the voluntary nature of such confidence is only fonnal or 
fictitious. 

Once the elective principle has been applied to the chief by a re
intelpretation of charisma, it may be extended to the administrative staff. 
Elective officials whose legitimacy is derived from the confidence of the 
ruled and who are therefore subject to recall, are typical of certain de
mocracies, for instance, the United States. They are not "bureaucratic" 
types. Because they have an independent source of legitimacy, they are 
not strongly integrated into a hierarchical order. To a large extent their 
"promotion" and assignment is not influenced by their superiors. (There 
;ire analOgies in other cases·w here several charismatic, structures, which 
are qualitatively heterogeneous, exist side by side, as in the relations of 
the Dalai Lama and the T ashi Lama.) Such an administrative Structure 
is greatly inferior as a precision instrument compared to th~ bureaucratic 
type with its appointed officials. 
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I. Plebiscitary democracy-the most important type of Fuhrer· 
De~kratie-is a variant of charismatic authority, which hides behind a 
legitImacy that is fornuJly derived from the will of the governed. The 
leader (demagogue) rules by virtue of the devotion and trust which his 
political followers have in him personally. In the first instance his power 
extends only over those recruited to his follOWing, but jf they can hand 
over the government to him he controls the whole polity. The type is 
best illustrated by the dictators who emerged in the revolutions of the 
ancient world and of modem times: the Hellenic aisymnetai, tyrants 
and demagogues; in Rome Gracchus and his successors; in the Italian 
city states the capiumi del popolu and mayors; and celtain types of 
political leaders in the German cities such as emerged in the democratic 
dictatorship of Zurich. In modem states the best examples are the die· 
tatorship of Cromwell, and th~ leaders of the French Revolution and of 
the First and Second Empire. \I\'herever attempts have been made to 
legitimize this kind of exercise of power, legitimat:y has L~n sou~ht in 
recognition by the sovereign p<:ople through a plebiscite. The leader's 
personal administrative staff is r~cruited in a charismatic form usuaIly 
from able people of humble origi:'l. In Cromwell's case, religiOUS quali· 
fications were taken into account In that of Robespierre along with per· 
sonal dependability also certain "ethical" qualities. Napoleon was con' 
cerned only with personal ability and adaptability to the needs of his 
imperial "rule of geniUS." 

At the hei~ht of revolutionary dictatorship the position of a member 
of the administrative staff tends to be that of a pers}!n entrusted ad Iwc 
with a specific task, subject to recall. This was true of ihe role of the 
agents of the "Committee of Public Safety." When a certain kind of 
muniCipal "dictators" have been swept into power by the reform mwc
ments in American cities the tendency has been to grant them fred'1m 
to appoint their own staff. Thus both traditional legitimacv and formal 
legality tend to be equally ignored by the n~\'olutionary dictator. The 
tendency of patriarchal authorities, in the administratiun of justice ar.d 
in their other functions, has been to act in accordanc(: with substantIve 
ideas of justice, with utilitarian C')nsiderations and in ter~'1S of rraSO~lS of 
state. These tendencies are pamlleled by the revolutio'lary tribllnah and 
by the substantive postulat<:s ~.f justice of the tadi.;al d~mocracy of 
Antiquity and of modern socialism (of which more will he said il~ the 
Soc. of Law, ch. VIII: vii). The process of routinization of (evolution' 
ary charisma then brings with it changes similar to those brou~ht about 
by the corresponding process in other respects .. Thus the deveioplf,.;nt 
of a professional army in England goes back to the voluntary army of 
the faithful in the days ot Cromwell. Similarly, the Frt'n,h system of 
administration loy P!efects is derived from the charisIT.ati~ aJminisu-ation 
of the revolutionary dcmocratic Jictatorship. 

2. The introduction of elected' officials always invol"es a radical 
alteration in the position of the charismatic leader. He becomes the 
"servant" of those under his allthorit.v. There is no pla(;c for such a type 
in a technically rational burcaucratic organization. Sm~e he is not ;tp' 
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pointcd and rl>JmcH~d by his superiors and his position is derived from 
the votcs of the ,ulcd, he is likely to he little interested in the prompt 
:<nd strict oh~crvaJlce of di~cipline wh;.d would he likely to win thf: 
fawr of ~.uprriors. The tendency is rat!h~r fnr electoral positions to be· 
COrtle autoce?halous spheres of authority. It is in general not possible to 
attain a high level of te(.:hnica! administrative cfficieacy with an elected 
staff ci. officials. (This is illustrated by a comparison of the elected offi· 
cia Is in the individual states i~ the United States with the apFointp.d 
officials of the Federal Government. It is similarly shown by comparing 
the elected mlmicipal officials with the administration of the refonn 
mayors wid: their own appointed staffs.) It is necessary to distinguish 
the type .)f plebis~itary democracy from that which attempts to dispense 
with leadership altogether. The latter type is characterized by the at
tem pt to minimize the domination of man over man. 

It is ch •• ractaistic of the Fuhrerdemokratie that there should in gen
eral be a highly emotional type of devotion to and trust in the leader. 
This accounts for a tendency to favor the type of individual who is most 
~pectacular, who promises the most, or whc) employs the most effective 
Plopaganda measures in the competition for leadership. This is a natural 
hasis for the utopian component which is found in all revolutions. It also 
dktates the limitutions on the level of rationality which, in the modern 
world, this type of administration can attain. Even in America it has not 
always come up to c:...pectations. 

Relationship to the economy: 1. The anti-authoritarian direction of 
the trnnsformatiori of charisma normally leads into the path of rationality. 
If a ruler is dependent on recognition by plebiscite he will usually at
tempt to ~uppon his regime by an organization of officials which func
tions promptly and efficiently. He will attempt to consolidate the loyalty 
of those he governs either by winning glory and honor in war or by prer 
moting their matt,;rinl welfare, or under certain circumstances, by attempt
ing to combine bNh. Success in these will be regarded as proof of the 
ch[!fisma His first aim will be the destruction of traditional. feudal, 
.patrimonial, and other types of authoritarian powers and priVileges. His 
second aim will have to be to create economi<' interests which are bound 
up with his regirr'l(, :1S the source of their legitimacy. So far as, in pursu
ing these policies, he makes use of the formalization and legalization of 
law he may contribute greatly to the formal rationalization of economic 
activity. 

2 .. On the other hand, plebiscitary regimes can easily act so as to 
weakm the formal rationality of economic activity so far as their interests 
in legitim,ley, being dependent on the f:.lith and devotion of the masses, 
forces them tl) impuse substantive ideas of justice in the economic sphere. 
This will result in an administration of justice emancipated from formal 
procedures, as it happens under revolutionary tribunals, war-time ration-
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ing and in other cases of limited and controlled production and consump' 
tion. This tendency, which is by no means confined to the modern social
ist type, wiU be dominant insofar as the leader is a "social dictator." The 
causes and consequences of this type cannot yet be discussed. 

3. The presence of elective officials is a source d disturbance to for
maIly rational economic life_ This is true in the first place because such 
officials are primarilyelocted accolding to party affiliations and not tech-, 
nical competence. Secondly, the risks of recall or failure of re·election 
make it impossible to pursue a strictly objective course of decision and 
administration, without regard to such consequences. There is, however, 
one case where the unfavorable effects for the rationality of economic' 
activity are not evident. This is true where there is a possibility of apply
ing the economic and technical achievements of an old culture to new 
areas. In this case, the means of production are not yet appropriated and 
there is a sufficiently wide margin so that the almost inevitable corrup
tion of officials can be taken account of as one of the cost factors, and 
large-scale 'profits stilI be attained [as in the United States]_ 

On I. The classical example of a favorable effect on economic ra
tionality is to be found in the two Napoleonic regimes. Napoleon I 
introduced the Code Napoleon, c0mpulsory division of estates by inheri
tance and eveIvwhere destroyed the traditional authorities. It is true that 
his regime cre~ted what alr~ost amounted to fiefs for his deserving fol
lowers, and that the soldiers got almost everything, the citizen nothing. 
But this was compensated for by ~ gloire and, on the whole, the small 
bourgeoIs were tolerably well off. Under Napoleon III there was con
tinued adherence to the motto of the era of Louis Philippe: "enrichissez
vous"; grand-scale building; the Credf.t Mobil/er, with its well-know.n 
scandal. 

On :l. The tendencies of "social dictatorship" are c1assicall y illustrated 
by the Greek democracy of the Periclean age and its aftermath. In Rome 
the jurors who tried a case were bound by the instructions of the praetor, 
and decisions followed the formal law. But in the Greek heliaia-coult 
decisions were made in terms of "substantive" justice-in effect, on the 
basis of sentimentality, flattery, demagogic invectives and jokes. This can 
be dearly seen in the court orations of the Athenian rhetors. Analogous 
phenomena are found in Rome only in the case of political trials, such 
as Cicero participated in. The consequence was that the development of 
formal law and formal jurisprudence in the Roman sense became im
pOSSible. For the heliaia was a "people's court" directly comparable to 
the revolutionaIY tribunals of the French Revolution and of the Soviet 
phase of the revolution in Germany. The jurisdiction of these lay tri
bunals was by no' means confined to politically relevant cases. On the 
other hand, no revolutionary movement in England has ever interfered 
with the administration of justice except in cases of major PJlitical sig-
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nificance. However, it is true that there was a considerable arbitralY 
element in the decisions of the justices of the peace, but only insofar as 
they concerned pure "police" cases nL>t involving interests of the prop
ertied. 

On 3. The United States of America is the classical example. As late 
as the early 1900'S the author inquired of American workers of English 
origin why they allowed themselves to be governed by party henchmen 
who were so often open to corruption The answer was, itt the nrst place, 
that in such a big country even though minions of dollars were stolen or 
embezzled there was still plenty left for everybody, and secondly that 
these professional politicians were a group which even workers could 
treat with contempt whereas technical officials of the Gennan type would 
as a group "lord it over" the wor kers. 

A specialized discussion of relations oE economic activity will have 
to be left for the more detailed treatment below [Part Twol. 

Vll1 

Collegiality and the Division of Powers 

I 5 . Types of Collegiality and of the Division of Powers 

On either a traditional or a rational basis authority may be limited 
and controlled by certain specific means. 

The present concern is not with the limitations of authority as such, 
whether it is detennined by tradition or by law. This has already been 
discussed (sees. 3ff.). Just now it is rather a question of specific social 
relationships and groups which have the function of limiting authority. 

1. Patrimonial and feudal regimes generally have their authority 
. limited by'rhe privileges of status groups. This type of limitation is most 
highly developed when there is an estate-type division of powers. This 
situation has already been discussed (s~. 9:IV). 

2. A bureaucratic organization may be limited and indeed must be 
by agencies which act on their own authority alongside the bureaucratic 
hierarchy. This limitation is inherent in the fully developed legality type 
so that administrative action can be restricted to what is in conformity 
with rules. Such limiting agencies have the following principal functions: 

(a) supervision of adherence to the rules, if need be, through an 
inquiry; 

(b) a monopoly of creation of the rules which govern the action of 
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officials completely, or at least of those which dehne the limits of their 
independent authority; 

(c) above all c.. monopoly of the granting of the means which are 
necessary for the administrative function. These modes of limitation will 
be discussed separately below (sec. 16). 

3. I t is possible for any type of authority to be deprived of its mono' 
cratic character by the principle of collegiality. This may, however, occur 
in a variety of ways with widely varying signincance. The following are 
the principal types: 

(a) It may be that alongside the monocratic holders of governing 
powers there are other monocratic authorities which, by tradition or 
legislation, are in a position to delay or to veto acts of the ~rst authority. 
This is the ce,se of "veto collegiality" (Kassationskollegialitiit). 

The most important examples in Antiquity are the [Roman J trib;.me 
and, in its origins. the [Spartan] ephor, in the Middle'Ages the capitano 
del popo[o, and, in the period after November 9, 1918 until the regular 
administration was again emancipated from this control, the [German 
revolutionary J "Councils of Workers and Soldiers" whose delegates (Ver
trauensmanner) were entitled to "countersign" official acts. 

Cb) The second type is precisely the opposite of this', namely the 
arrangement that the acts of an authority which is not monocratic mUst 
be carried out only after previous consultation and a vote. That is, their 
acts are sub ject to the rule that a plurality of individuals must co·operate 
for tl~e act to be valid: the case of "functionalcollegiality." This coopera
tion may follow (a) the principle of unanim.ity or ((3) of decision by 
majority. 

Cc) In effect closely related to case (a) is that in which, in order to 
weaken monocratic power, a plurality of monocratic officials exists, each 
of whom has equal authority, without specification of-function. If a con
flict arises over the same function, there must bea resort either to 
mechanical means such as lots, rotation, or oracles, or some controlling 
agency (2a) must intervene. In effect the tendency is for each member 
of the collegial body to have a power of veto over the others. CThp most 
important example is the collegiality of the Roman magistrates. such as 
the consuls and tht'. praetors.) 

Cd) A type which is closely related to case (b) is that in which, 
although there is an actually monocratic primus inter pares, his acts are 
normally subject to consultation with formally equal members. and dis
agreement in important matters may lead to breaking up of the collegial 
body by resignation, thus endangering the position of the monocratic 

~. chief. This may be called "functional collegiality with a preeminent 
head." 
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Th; most important example is that of the position of the British 
Prime Minister in relation to his cabinet. This organization has, as is 
well known, changed greatly in the course of its history. The above 
formulation, however, is substantially correct for most cases in the period 
of cabinet government. 

Advisory collegial bodies do not necessarily involve a weakening of 
the power of an autocratic chief but may well lead to a tempering of the 
exercises of authority in the direction of rationa}iiation. It is, however, 
also possible that in effect they should gain the upper hand over the 
chief. This is particularly true if they are representative of wen-estab
lished status groups. The following are the more important types: 

(e) The case noted above under (d) is closely related to that in 
w hic h a bod y whose functions are formally only advisory is attached to 
a monocratic chief. Even though he is not formally bound to follow their 
advice but only to listen to it, the failuTe of his policies if this occurs may 
be attributed to neglect of this advice. 

The most important case is that of the Roman Senate as a body ad
visory to the magistrates. From this there developed an actual dominance 
O\'er the magistrates, chiefly through the Senate's control of nnance. The 
Senate was probably actually only an advi~;ory body in the early days, 
but through the actual control of nnance and still more through the fact 
that senators and the formally elected magistrates belonged to the same 
status group, a situation developed in which the m?f;istrates were in fact 
bound by the resolutions of the Senate. The formula "Si eis placeret," 
in which the traditivnal lack of formal obligation was expressed, came 
to mean something :maJogous to "if you please" accompanied by some
thing like a <:ommand. 

(£) Asomewhat difFerent type is found in the ca:>e where a collegial 
body is made up of individuals with specifJed functions. In such a case 
the preparation and presentation of a subject is assigned to the individual 
technical expert who is competent in that field or possibly to sEveral 
experts, each in a different aspect of the field Decisions, however, are 
taken by a vote of the body as a whole. 

Most councils of state and similar bodies in the past have more or 
less closely approximated to this type. This was true of the English Privy 
Council in the period before the development of cabinet government. 
Though at times their power has been \>ery great, they have never sur:
ceeded in expropriating monarchs. On the contrary, under certain cir· 
cumstances the mon:>:-ch has attempted to secure support 10 his council 
of ~tate iIl order to free himself from the control of c;;binets. which were 
made- up of party leaders. This attempt W!:5 made in England, but with· 
out success. This type is also an approximately correct description of the 
mhistries or cabinets made up of speciali1.ed officials which hereditary 
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monarchs or elective presidents of the American type have appointed 
for their own support. 

(g) A collegial body, the members of which have specified func
tions, may be a purely advisory body. In this case-as in (e)-it is open 
to the chief to accept or reject their recommendations, according to his 
own free decision. 

The only difference is the extreme specialization of functions. This 
case was approached by the Prussian organization under Frederick Wil
liam I [I7I3-40) and is always favorable to consolidating the power of the 
chief. 

(h) The direct antithesis of rationally specialized collegiality is a 
traditional collegial body consisting of "elders." Their collegial function 
i~ primarily to guarantee that the law which is applied is really authenti
cally traditional. Sometimes such bodies have a veto power ~ a means of 
upholding the genuine tradition against untraditional legislation. (Ex· 
amples: gerousia [council of elders] in many cases in Antiquity; for veto 
power, the Areopagus in Athens and the patres in Rome, the latter, how· 
ever, belong primarily in type CD below.) 

CO One way of weakening domination is by applying the collegial 
principle to the highest authority whether its supremacy be formal or 
substantive. Several variations of this type are found, resembling the 
types d) through g). The powers of individual members of such bodies 
may be assumed in rotation or may be distributed on a permanent basis. 
Such bodies are collegial so long as there is a fonnal requirement that 
legitimate acts require the participation of all the members. 

One of th~ most important examples is the Swiss Federal CounciL 
the members of which do not have clear ly defined specialized functions, 
while to some extent the principle of rotation is involved. Another ex
ample is found in the revolutionary councils of "People's Commissars" 
in Russia, Hungary, and for a short time in Germany. In the past such 
bodies as the "Council of Eleven" in Venice and the colleges of "An
cients" [in other Italian city states] belong in this category. 

A great many cases of collegiality in patrimonial or feudal organiza
tions belong in one or another of the following categories: 

I) The estate-type division of powers ("estate collegiality"). 
2) The collegial organization of patrimonial officials which the chief 

has organized in order to counterbalance the power of organized privi
leged groups. This is often the position of the councils of state discussed 
above under (f). 

3) Advisory bodies or sometimes bodies with executive authority over 
which the chief presides or the meetings of which he attends Or from 
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which at least he receives reports. Such bodies are generally made up 
either of technical experts, or of persons of high social prestige ,Or both. 
In view of the increasingly specialized considerations involved in the func
tions of government he may hope, through the advice of such bodies, to 
attain a level of information sufficiently above pure dilettantism so that 
an intelligent personal decision is possible (case g) above), 

In cases of the third eyre the chief is naturally interested in having 
heterogeneous and even opposed elements represented, whether this het
erogeneity is one of technical opinions or of interest 'This is because, on 
the one hand, he is concerned with the widest possible range of informa
tion, 'and on the other with being in a position to play the op,posing 
interests off against each other. 

In the second type, on the contrary, the chief is often, though not 
always, concerned with uniformity of opinions and attitudes. This is a 
main source of the "solidary" ministries and cabinets in so-called Con
stitutional states or others with an effective separation of powers. In the 
first case the collegial body which represents the appropriated interests 
will naturally lay stress on uniformity of opinion and solidarity. It is 
not, however, always possible to attain this, ~ince every kind of appropria
tion through social privilege creates conAicting interests. 

The first of these types is illustrated by the assemblies of estates 
and the assemblies of vassals which preceded them frequently not only 
in E,~rope but elsewhere-for instance in China.' The second type is 
well illustrated by the administrative, mostly collegial organs which ~ere 
formed in the early stages of the modem monarchies and which were 
primarily composed of legal and financial experts_ The third type is 
illustrated by the councils of state of the same monarchies and is also 
found in other parts of the world. As late as the eighteenth century it 
was not unknown for an archbishop to have a seat in the English cab· 
inet. Typically, these bodies have been composed of dignitaries such as 
Rate von Haus aus,H and typically have had a mixture of honoratiores 

. and specialized officials. 

(k) Where there is a conflict of interests of status groups it may 
work out to the advantage of a chief through negotiation and struggle 
with the various groups. For organizations which are composed of dele
gated representatives of conflicting interests, whether their basis b~ in 
ideal causes, in power, or in economic advantage, may at least in external 
form be collegial bodies. What goes on within the body is then sup' 
posedly a process of adjustment of these conRicts of interest by compro
mise. (This is the case of "compromise-oriented collegiality," in contrast 
to office and parliamentary collegiality.) 

This type is present in a crude form wherever there is an estate·type . . 
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division of powers in such a way that decisions can only be arrived at by 
a compromise between the privileged groups. A more highly rationalized 
fOIm is built up when the delegated members of the collegial bodies are 
selected in terms of their permanent status or class position, or in terms 
of the specific interests they represent. In such a body, unless its charac.
ter is radically changed, actl\)n cannot result from a "vote" in the ordi· 
nary seNse but is the outcome of a compromise which is either negotiated 
among the interests themselves or is imposed by the chief after the case 
for each of the groups involved has been .considered. 

The peculiar structure of the' Stimdestaat Mil be discusse<i more in 
qetail below Cch. XIII). The above formulation applies to such situa
tions as arose through the separation of the bodies representing different 
social groups. Thus in England the House of Lords was separated from 
the House of Commons, ',,),ilc the Church did not participate in Parli
ament at all but had its separate "Convocations." In France, the division 
came to be that of the nobility, the clergy, and the tiers etat, while in 
Gennany there were various more complex divisions. These divisions 
made it necessary to arrive at decisions by a process of compromise, first 
within one estate and then between estates. The decisions were then 
generally submitted to the king as recommendations which he was not 
necessarily bound to follow, Today the theory of representation by occu
pational groups is VClY much in vogue, The advocates of this proposal 
for the most part fail to see that even under these conditions compro
mises rather than majority decisions would be the only feasible means 
(see sec, 22 below). .Insofar as free workers' councils were the bodies 
conc«;med, the tendency would be for questions to be settled in terms of 
the relative economic power of different groups, and not by majority, 
\'o~~'_ 

(I) A related case is "voting coHegiality," where collegial bodies 
whIch decide things by vote have been formed out of previously auto
Cf'phalous and autonomous groups and a (vaIlously gradated) right to a 
voice in decision-making has betn appropriated by the leaders or the dele
gates of the component groups (' merger collegiality"), 

Examples are found in the representation of the phylae, the phratries, 
and the dans in the govenu,~'.g bodies of ancient city-states, in the medi
eval dans in the time of the .;,~m"le$, in the ~cadanza of the guilds, in 
the delegates of the craft, Ct:",hrate) to the executive council of a 
federation of trade union:;, 1:: dw federal council or senate in federal 
states, and finally in the di~"ibll,io!1 of appointments to cabinet posts in 
coalition ministIies. This bt caSl~ is particularly dear in the case of 
Switzerland, where posts ar" distributed in proportion to the number of 
votes for each party. 

(m) A rather special ~"\Sf' i~ the "voting collegiality" of elected 
parliamentary bodies which t ~-H'.r,cc in need of separate treatment. Its 
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composition'-rests on one of two bases. It ~s either ba~ed on leadeIship, 
in which case the particular members constitute the following of leaders, 
or it is composed of collegial party groups without subordination to a 
specific leader (fuhrerloser Parlamentarismus). To understand this it is 
necessary to discuss the structure of parties (see sec. IS below). 

Except in the case of the monocratic type of "veto collegiality," col
legiality almost inevitably involves obstacles to precise, dear, and above 
all. rapid decision. In certain irrational forf!".5 it also places obstacles in 
the way of technical experts, but in introdUcing specialized officials 
monarchs have often found this consequen<.c not altogether unwelcome. 
With the progressive increase in the ncce~~ity for rapid decision and 
action, however, the importance of this type of collegiality has declined. 

Generally speaking, where collegial boJies have had executive au
thority the tendency has been for the position of the leading member to 
become substantively and even fonnally pre-eminent. This is true of the 
positions of the Bishop and the Pope in the church and of the Prime 
Minister in cabinets. Any interest in reviving the principle of collegiality 
in, actual executive functions is usually derived from the interest in 
weakening the power of persons in aurhon:ty. This, in tum, is derived 
from mistrust 4nd jealousy of monocratic leadership, not so much on. 
the part of those subject to authority, who dre more likely to demand a 
"leader," ason the part of the members of the administrative staff. This is 
not only or even primarily ttue of negatively privileged groups but is, 
on the contrary, typical of those enjoying positive privileges. Collegiality 
is in no sense specifically "democratic." Where privileged groups have had 
to protect their privileges against those who were excluded from them 
they have always attempted to prevent tht' r:se of monocratic power. In
deed, they have had to do so because such;) power could base itself on 
the support of the undelprivileged. Thus, while on the one hand they 
have tended to enforce strict equality within the privileged group they 
have tended to set up and maintain collegial bodies to supervise or even 
to take over power. 

Examples are Sparta, Venice, the Roman Senate befor~ the time 0f 
the Gcacchi and in SulIa's days, Engianci rt:tJeatedly in the eighteenth 
century. Berne and other Swiss cantons, the medieval patrician towns 
with their collegial consuls, and the mercaaanza whkh comprised the 
merchant guilds, but not those of the craft workers. The latter very 
easily became the prey of nobili and signcd'l. 

Collegiality favors greater thoroughncss in the weighing of admin
istrative decisions. Apart from the considerations already discussed, where 
this is mOre important than precision and rapidity, collegiality tends to 
be resorted to even to-day. Furthermore, it ~ivides personal responsibility, 
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jndeed in the larger bodies this disappeaI's almost entirely, whereas in 
monocratic organizations it is perfectly clear without question where 
responsibility. lies. Large-scale tasks which require quick and consistent 
solutions tend in general, for good technical reasons, to fall in.to the hands 
of m09ocrat;ic "dictators," in whom all responsibility is concentrated . .. 

'It is impossible for either the internal or the foreign pOlicy of great 
states to be strongly and consistently carried out on a collegial hasis. The 
dictatorship of the proletariat for the purpose of carrying out the national
ization of industry requires an individual "dic:tator" with the confidence of 
the masses. The "masses" as such are not necessarily adverse to this but 
the people holding power in Parliaments, parties, or, what makes very 
little difference, in "Soviets," cannot put up with such a dictator. This 
type has emerged only i.1I Russia through the help of military force and 
supported by the interests of the peasants in the solidary maintenance 
of their newly acquired~ontrol of the land. 

Finally, 8 few remarks may be made which pardy summarize and 
partly supplement what has already been said. From a historical point 
of view, collegiality has had. two principal kinds of significance: , 

a) It has invol~ a plurality of incumbents of the same office, or a 
number of pe[$OO$ in offices whose spheres of authority were directly 
competing, each with a mutual power of veto. This is primarily a matter 
of a technical separation of powers in order to minimize authority. The 
most conspicuous instance of this type of collegia-Iity is that of the Roman 
magistrates. Their most important signi£cance lay in the fact that every 
official act was subject to intercession hy a magistrate with equal authority, 
thus greatly limiting the power of anyone magistrate. But the magistracy 
remained an individual office merely multiplied in several copies. 

b) The second main type has been that involving collegial decision., 
In such cases an administrative act is only legitimate when it has been 
produced hy the cooperation of a plurality of people according to the 
principle of unanimity or of majority. This is the type of collegiality 
which is dominant in modem times, though it was also known in An· 
tiguity. It may involve collegiality I) of governmental leadership, 2) of 
administrative agencies, 3) d advisory hodies. 

z) Collegiality in the supreme authority may be derived from the 
follOWing considerations:- / 

(a) Its hasis may lie in the fact that the governing authority (HerT' 
schaftsverhand) has arisen from the Vergemeinschaftung or Vergese1I. 
schaftung of previously autocephalous groups and that each of these de· 
mands its share'of power. This was true of the "synoikism" of the ancient 
city states with their councils organized on the hasis of clans, phratries, 
and phyJae, It was true of the medieval towns with a council representing 
the important noble families, and of the medieval gUild federations, in the 
Mercadanza with the council ~f the "Ancients" or gUild deputies. It is also 
found in the hodies representing the componenr states in modern federal 
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states and in the collegial structure of the ministries which have been 
built up by party coalitions (see again the increasing importance of pro
pottXm.aI division in Switzerland), Collegiality in this case is a particular 
case of the representation of $tatus or territorial groups. -

(b) It may, secondly, be based on the absence of a leader. This may 
in turn result from mutual jealousy among those competing for leader
ship or from the attempt of the subjects to minimize the authority of 
any individual. It has appeAred in most revolutions from a eombination 
of these factors, in such forms as a council of officers or even soldiers of 
revolutionalY troops or the Committee of Public Safety or the Councils 
of People's Commissars. In times of peace it has been mostly this last 
motive, antipathy to the individual "strong man," which has underlain 
the establishment of collegial bodies. Examples are Switzerland and the 
new constitution of Baden in r919. (In the last case it was the socialists 
who most strongly manifested this antipathy; for fear of an "elected 
monarch" they sacrificed the strict administrative unificatjo~ichwas 
an absolutely essential condition of successful nationalization~~ most 
decisive inAuence in this was the attitude of party officials in trade un
ions, local communities, and party headquarters, all of whom were sus
picious of the powers of leadership.) 

(c) The third basis may He in the independent social position of the 
status groups primarily available for positions of power and monopolizing 
these positions. In this case collegiality is the product of an aristocratic 
regime. Every socially priVileged class fears the type of leader who seeks 
support in the emotional devotion of the masses just as much as the type 
of democracy without leaders fears the rise of "demagogues." The sen
atorial regime in Rome, various attempts to rule through closed councils, 
and the Venetian and similar constitutions all belong in this category. 

Cd) The fourth basis may lie in the attempt of monarchs to counter
act increasing expropriation at the hands of a technically trained bu
reaucracy. In the modem Westem state, modem administrative organi
zation was first introduced at the top with the establishment of collegial 
bodies. This was similar to what happened to the patrimonial states ci 
the Orient, in China, Persia, the empire of the Caliphs, and in the 
Ottoman Empire, all of which served as models for Europe. A monarch 
is not only afraid of the power of particular individuals but hopes above 
all to be in a position, in the voteS and counter-votes of a collegial body, 
to hold the balance himself. Furthermore, since he tends to become more 
and more of a dilettante he can also hope in this way to have a better 
comprehension of the details of administration than if he abdicated in 
favor of individual officials. (Generally speaking the functions of the 
highest bodies have been a mixture of advisory and executive elements. 
It is only in the field of finance, where arbitrarine~~ has particularly 
irrational con:;equences; that, as in the case of the [1495-97] reform of 
Emperor Maximilian, the power of the monarch was immediately clipped 
by the professional officialdom. In this case there were powerful factors 
forcing the monarch to give way.) 
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(e) Another basis lies in the n.eed to reconcile the points of view of 
different technical specialists and divergent interests, whether material or 
persona~ hy collegial discussion, that is, to make compromise possible. 
This has been particularly tme in the organization of municipal affairs, 
which have on the one hand involved highly technical problems which 
could P!e a ppraised in local terms, and on the other hand have tended 
to rest hesvlly on the compromise of material interests. This has been 
true at least so long as the masses have put up with control by the strata 
privile~ through property and education. The collegiality of ministries 
rests, from a technical point Of view, on a similar basis. In Russia and to 
a less extent in Imperial ~nnany, however. it has not been possible to 
attain effective solidality between the different parts of the government. 
The.result has been bitter con8ict between the difFerent agencies. 

The basis in cases (a), (c), and Cd) j~ purely historical. Bureaucratic 
authority.in the modern world has, wheu:,er it has devdoped in large
scale associations such ~5 states or metrop0lit:m cilks, kJ to ~ weakening 
of the role of collegiality in effective control Coll.:~gi;dit.y l..iIlavoidably 
obstructs the promptness of decision, the cor,,:im'ncy of pclicy. the dc~r 
responsibility of the individual, and ruthlessness ·0 GutsidNs in combir.:t
tion with the maintenance of diScipline within the group Hcnc~ for t~~': 
and ceTtain other economic and technical reasons in ~!i Iar?,e S~:1te~ 

- which are involved in world politics, where coIleglaHty h::s beer: Ie
tained at all, it has been weakened in favo: of the prominent (,osition of 
the political leader, such 3$ the Prime Minister. Incidentally a similar 
process has taken place in almost all of the large patrimonii11 organiza
tions, particularly those which have been strictly Sultanistic. There has 
again and again been the need for a Ie:.ding personality such as the 
Grand Vizier in additiot~ to the monarch, un)"ss a regime of favorites 
has provided a substitute, One person must carry the responsibility. but 
from a legal point of view the monarch himself ,ould not do this_ , 

2) Collegiality as employed in agencies acting under the direction 
of higher authorities has been primarily intended to promote objectivity 
and integrity and to this end to limit the power of individuals. As in 
respect to the highest authority it has almost everywhere" for the same 
reasons, given way to the technical supe'!iority of mon~ratic organiza
tions. This prOCess is iIlus~rated by the fate of the Regierungen [provincial 
"governments"] in Prussia. 

-3) In 'purely advisory bodies, collegiality has existed at all times and 
\'ViU probably always continue to exist. It has played a very important 
pan historically. This has been particularly ttue in cases where the power 
structure was such that "advice" submitted to a magistrate or a monarch 
was for practical putposes binding. In the present discussion it is not 
6ecessaly to carry the analysis further. 

The type of coliegiaLty under discussion hete is always collegiality 
in the exercise of authomy. It is thus a matter of bodies which either 
are administrative or which directly influence administrative agencies 
(through advice). The behavior of assemb~ies representing status groups 
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and of parliamentary bodies will be taken up later. [See below, s&. ;J; of 
this chapter.] 

From a historical point of view it is in terms of collegiality that the 
concept of an "administrative agency" first came to be fully developed. 
This is because collegiality has always been linked with a separation of 
the sphere of office of the members from their private affairs, of public 
and private staff, and finally of the means of administration from per
sonal property. It is thus by no means fortuitous that' the history ci 
modem administration in the \Vestern World begins v ith the devel~ 
ment of collegial bodies composed of technical specialists. Collegial ad
ministration has also been the beginning of every permanent organization 
of patrimonial, feudal, or other types of traditional political structures 
though in a different way. Only collegial bodies of officials" which were 
capable of .standing together, could gradually expropriate the Occidental 
monarch, who had become a "dilettante." If officials had been merely 
individual appointees, the obligation of personal obedience would have 

. made it far more difficult to maintain consistent opposition to irrational 
decisions of the monarch. When it ~.ame evident that a transition to 
the rule of technical bureaucracy was inevitable, the monarch regularly 
attempted to extend the system of advisory collegial bodies in the forIn of 
councils of state, in order to remain the master in spit~ of his lack of 
t\!chnical competence by playing off the internal dissensions of these 
bodies against each other. It was only after rational technical bureaucracy 
had come to be finally and in'evocably supreme that a need has been 
felt, particularly in relation to parliaments, for solidarity of the highest 
collegial bodies under monocratic direction through a prime minister. 
These bodies were intended to cover the ruler, who in turn protected 
them. With the latest development the general tendency of monocracy, 
and hence bureaucracy, in the organization of administration has become 
definitely victorious. 

I. The significaJ'Jce of collegiality in the early stages of the develop
ment of modem administration is particularly evident in the struggle 
which the financial bodies cree.ted by Emperor Maximilian to meet the 
emergencies of the Turkish invasions carried On against his tendency to 
go over the heads of his officials and to issue orders and pledge securitie:; 
for loans in accordance with every momentary whim. It was in the 
sphere of finance that the expropriation of the monarch began, for it 
was here in the first place that he lacked technical competence. This 
development occurred first in the Italian city states with theIr commer
Cially organi'led system of accounting, then in the Burgundian and 
French Kingdoms, in the German territorial states, and independently 
of these in the Nonnan state of Sicily and in England. In the Near East 
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the Divans played a similar role, as did the Yamen in China and the 
Bakufu in Japan. In these cases, however, no rationally trained group of 
technically competent officials was available, and it was necessary to re
sort to the empirical knowledge of "experienced" officials. This accounts 
for the fact that a rationally bureaucratic system did not result. In Romt: 
a somewhat similar role was played by the Senate. 

2. The role of collegiality in promoting the separation of the private 
household from the sphere of office is somewhat similar to that played by 
the large-scale voluntazy trading companies in the separation of the 
household and the profit.making enterprise on the one hand, of personal 
property and capital on the other. 

16. The Functionally Specific Division of Powers 

4.1
& It is further possible for authoritative powers to be limited by a 

functionally specific separation of powers. This means entrusting different 
individuals with specifically differentiated "functions" and the corre
sponding powers. In the strictly legal type-as in the constitutional sep
aration of powers-these functions are rationally deteunined. It follows 
that in questions ", .. hich involve two or more authorities it is only by 
means of a compromise between them that legitimate m~sures can be 
~~ . 

I. Functionally specific separation of powers differs from that bksed 
on status groups in that powers are divided in terms of their functionally 
objective character. This involves SOllle kind of "constitution," which 
need not, however be formally enacted or written. The setup is such 
either that different types of measures have to be undertaken by differ
ent authorities or that the same type involves the cooperation by infor
mal compromise ¢ a plurality of agencies. It is not merely spheres of 
competence whiCh are separated in this case but also tile ultimate 
powers. 

2.. The functionally specific separation of powers is not whony a 
modem phenomenon. The division of an independent political authority 

. and an equally independent hierocratic authority instead of either 
caesaropapism or theocracy belongs in this category. Similarly, there is a 
certain sense in which the specified spheres of competence of the dif
ferent Roman magistracies may be thought of as a kind of "separation of 
powers." The same is true of the specialized charismata of Lamaist Bud
dhism. In China the Confucian Hanlin Academy and the "censors" had 
a position which, in relation to the Emperor, was largely independent. 
In most patrimOnial states, but also in the Roman Principate it has been 
usual for the administration of justice and the civil aspect of finance to 
be separated from the military es tblishment, at least in the Lower 
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reaches~ But in these cases the concept of separation of powers loses all 
precision. It is best to restrict its application to the supreme authority 
itself._ If this restriction is accepted then the rational, formally enacted 
constitutional form of the separation of powers is entirely a modem 
phenomenon. In a constitutional but non-parliamentary state a budget 
can be put through only by a process of compromise between the legal 
authorities, such as the crown, and one or more legislative chambers. 

Historically, the separation of powers in Europe devel0rd out of 
the old system of estates. Its theoretical basis for Englan was first 
worked out by Montesquieu and then by Burke. Further back the divi
sion of powers began in the process of appropriation of governing pow
ers and of the means of administration by privileged groups. Another 
important factor lay in the increasing financial needs of the monarchs, 
both the recurring needs arising from the social and economic develop
ment and the exceptional ones of war time. They could not be met 
without the consent of privileged groups, even though the latter were 
often the nrst to insist that they be met.Jn this situation it was n~ry 
for the estates to reach a compromise, which was the historical origin of 
compromises over the budget and over legislation. The latter phenomena 
do not, however, belong in the context of the separation of powers as 
between estates but to the constitutional type. 

3- The constitutional separation of powers is a specifically unstable 
!:trul1:ure. What determines the actual power structure is the answer to 
the question what would happen if a constitutionally necessary _ com
promise, such as that over the budget, were not arrived at. An English 
king who attempted to rule without a budget today would tisk his 
crown, whereas in pre-revolutionary Gennany a ?russian king would 
nOf, for 1<nde, the German system the position of the dynasty was 
dcminant. 

17. TIle Rdativns of the Political Separation of Powers 
to the Economy 

I. Collegiality of legal bodies with rationally defined functions may 
be favorable to objectivity and the absence of personal influences in their 
administrative actions. Even if such c:ollegiality has a negative inHuence 
because it funCtions imprecisely, the general e1rect may revor the ra
tionality of economic activity. On the oth~r hand, the big capitalistic 
interests of the present day, like those of the past, are apt, in political life 
-in parties and in all other connections that are important to them-to 
prefer monocracy. For monocracy ~ from their point of view, more 
"discreet." The monocratic chief is more open to personal in8uence and is 
mo~ easily swayed, thus making it more readily possible to inBuence the 

 



THE TYPES OF LEGITIMATE DOMINATION [ Ch. HI 

administration of justice and other governmental activity .n favor of such 
powerful interests. This is also in accord with German experience. 

Conversely, the type of collegiality involving mutual veto powers or 
that in which collegial odies have arisen out of the irrational appropria
tion of power of a traditional administrative staff may have irrational 
Consequences. The type of collegiality of financial bodies, which origi· 

_ naled specialized officialdom, has on the whole certainly been favorable 
to the formal rationalization of economic activity. 

In the United States the monocratic "party boss," lather than the offi· 
cial Morgans w1Uch are often collegial, was preferred by the hig 
contributors. lhis accounts for his indispensahility. For the SClIne reaSOn, 
in Germany large sections of so-called "heavy industry" have favored 
bureaucratic domination rather than parliamentazy government with its 
collegial system. 

l.. Like every form of appropriation, the separation of powers creates 
established spheres of authority which, though they may not yet be ra
tional, still introduce an element of calculability into the functioning of 
the administrative apparaLus. Hence, the separation of powers is gen
erally favorable to the fonnal rationalization of economic activity. Move
ments which, like the Soviet type, the French Convention, and the Com
mittee of Public Safety, aim to abolish the separation of powers, are 
definitely concerned with a more or less "just" economic distribution. 
Accordingly, they work against forma) rationalization. 

(All details must wait for the extended analyses.) 

18. Defonition and CharacteristicslO 

ix 
Parties 

. The rerm "party" will be employed to designate asscx:iations, member-
: ship in which zests on formally nee recruitment. lbe end to which its 

ldivity is devoted is to ~ power within an organization for its 
~ in order to attain ideal or materiaJ advantages for its active mem
ben. These advantages may aJNist in the realization of cettrin objective 
policies or the attainment of pmmW advantages ()[ both. Parties may 
hate an epbanetal chrat:ter or may be organized with a vi_e\¥ CO penna-
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nent activit¥-. lhey may appear in all types of organizations and may 
themselves be organized in anyone of a large variety of fonns. They 
may consist of the following of a charismatic leader, of traditional re
tainers, or of purpose- or value-rational adherents. They may be oriented 
primarily to personal interests or to objective policies. qfficially or merely 
in fact, they may be solely concerned with the attainment of power for 
their leaders and with securing positions in the administrative staff for 
their own members. (Then they are "patronage parties".) They may, 
on the other hand, predominantly and consciously act in the interests of 
a status group ot a cle.ss or of certain objective policies or_~ abstract 
principles. (In the Iatter case they are called "ideological parties.") The 
attainment of positions in the administrative staff for their members is, 
hOwever, at the least a secondary aim and objective programs are often 
metely a means of persuading outsiders to p"rticipate. 

By definition a party can exist only within an organization, in order 
to influence its policy or gain control of it. Federations of party groups 
which cut across several corporate bodies are, however, not uncommon. 

, A party may employ anyone of the conceivable means of gaining 
power. In cases where the government is determined by a fonnally free 
ballot and legislation is enacted ~y vote they are primarily organizations 
for the attraction ,of votes. Where voting takes a 'Iourse in accord with 
legitimate expectations they are legal parties. The existence of legal 
parties, because of the fact that their basis is fundamentally one of vol· 
untary adherence, always means that the business of politics is the pur
suit of interests. (It should, however, be noted that in this context, 
"interests" is by no means necessarily an economic category. In the first 
instance, it is a matter of political interests which rest either on-",-an 
ideological basis or on an interest in power as such.) . 

In this case the political enterprise is in the hands of: 
a) party leaders and their staffs, whereas: 
b) active party membeR have for the most part merely ·die func

tion of acclaiming their leaders. Under certain cia:umstance$; however, 
they may exercise some forms of control, participate in discuSsio~, 'voice 
complaints, or even initiate resolutions within the party; . 

c) the inactive masses 'of electors or voters (Mitliiufer) are merely 
objects whose votes are sought at election time. Their attitudes are im
portant only for the agitation of the competing parties; 

d) contributors to party funds usually remain behind the scenes. 
Apart from fonnally organized legal parties in a polity, there are the 

following principal types: 
a) Charismatic parties arising &.om disa~t. over 'the cham.. 
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matic quality of the leader or over th~ question of who, in charismatic 
terms, is to be recognized as the COHect leader. They create a schism. 

h) Traditionalistic parties arising from controvelsy over the way in 
which the chief exercises his traditional authority in the sphere of his 
arbitrary will and grace. They arise in the form of movements to obstruct 
innovations or in open revolt against them. 

c) Parties organized about questions of faith CQaubensparteien). 
These are usually, though not necessarily, identical with a). They arise 
out of a disagreement over the content of doctrines or declarations of 
faith. They take the fonn of heresies, which are to be found even in 
rational parties such as the socialist. 

d) Appropri~tion patties (or spoikoriented partiesj arising from con
Ridwith the chief and his aoministrative staff over the filling of positions 
in the administrative staff. This type is very often, though by no means 
necessarily, identical with b). 

Structurally, parties may conform to the same types as any other 
organizations. They may thus be charismatically oriented by devotion 
to the leader, with the plebiscite as an expression of confidence. They 
may he traditiona1 with adherence based on the social prestige of the 
chief or of an eminent neighbor, or they may be rational with adherence 
to a leader and staff set up by a "constitutional process" of election. 
These differences may apply both to the basis of obedience of the mem
beIS, and of the administrative staff. Funher el.boration must be re
served to the Sociology of the State. [The S~otiolo8ie was never 
written.] 

I t is of crucial importance for the economic aspect of the distribution 
of power and for the determination of party policy by what method the 
party activities are financed. Among the possibilities are small contribu
tions from the masses of members and sympathizers; large contributions 
from disinterested sympathizers with its cause; direct or indirect sell·out 
to interested parties; or taxation either of ~lements under obligation 
to the party, including its membeIS, or of its defeated opponents. These 
details, too, belong in the Staatssoziologie. 

t. As has been pointed out, parties can exist hy de~njtion only 
within an organization, whether political or other, and only when there 
is a struggle for its controL Within a party there may be and vel}' oftct 
are sub-parties; for example, as ephemeral stluctures they are typical in 
the nomination campaigns of presidential candidates of the American 
parties. On a pennanent basis an example is the "Young Liberals" in 
Cennany. Palties which extend to a number of different polities are 
jJJustrated by the Gu~lphs and Ghibellines' in Italy in the thirteenth 
eentuIy.and by the modem socialists. 
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:l, The criterion of fonnally voluntary solicitation and adherence in 
terms of the rules of the group within which the party exists is treated 
here as the crucial point. It involves a distinction of major sociological 
Significance from all associations which are prescribed and controlled by 
the polity. Even where the order of the polity takes notice of the 
existence of parties, as in the United States and in the German system 
of proportional representation, the voluntarist component remains. It 
remains even if an attempt is made to regulate their constitution .• But 
when a party becomes a closed group which is incOlporated by law into 
the administrative staff, as was true of the Guelphs in the Florentine 
statutes of the thirteenth century, it ceases to be a party and becomes a 
part of t he polity. 

3. Under genuinely charismatic domination, parties are nt'cessarily 
schismatic sects. Their conl1kt is essentially over questions of faith and, 
as such, is baSically irreconcilable, The situation in a strictly patriarchal 
body may be somewh'.lt similar. Both these types of parties, at least in 
the pure form, are radically different from parties in the modem sense. 
In the usual kind of hereditary monarchy and estate-type organi2.ation, 
it is common for groups of retainers, composed of pretenders to fiefs and 
offices'; to rally around a pretender to the throne. Personal followings are 
also common in organi2.ations of honoratiores such as the aristocratic city 
states. They are, however, also prominent in some democracies. The 
modern type of party does not arise except in the legal state with a 
representative constitution. It will be further analyzed in the SOCiology 
of the State. 

4. The classic example of parties in the modem state organized 
primari)ly around patronage are the two great American parties of the 
last generation. Parties primarily oriented to issues and ideology have 
been the older type of Conservatism and Liberalism, bourgeois Democ
racy, later the Social Democrats and the [Catholic1 Center Party. In all, 
except the last, there has been a very prominent element of class in
terest. After the Center attained the principal points of its original 
program, it became very largely a pure patronage party. In all these 
types, even those which are most purely an expression of class interests, 
the (ideal and materia!) interests of the party leaders and the staff in 
power, office, and remuneration always play an important part. There is 
a tendency for the interests of the electorate to be taken into account 
only so far as their neglect would endanger electoral prospects. This 
fact is one of the sources of public opposition to political parties as such. 

5. The different forms which the internal organjzation of parties 
take will be dealt with separately in the proper place. One fact, how· 
ever, is common to all these forms, namely, that there is a central group 
of individuals who assume the active direction of party affairs, including 
the formulation of programs and the selection of candidates. There is, 
secondly, a group of "members" whose role is notably more passive, 
and finally, the great mass of citiu~ns whose role is only that of .objects 
of solicitation by the various parties. They merely choose between the 

 



I, 

288 THE TYPES OF LEGITIMATE DOMINATION [Ch. III 

various candidates and programs offered by the different parties. Given 
the voluntary character of pany affiliation this structure is unavoidable. 
It is th s which is meant by the statement that party activity is a matter 
of "Play of interests." CAs bas already been, stat~, it is political interests 
and not economic interests which are involved,) The role of interests in 
this sense is the second principal point of attack for the opposition to 
parties as such. In this respect, there is a formal similarity between the 
party system and the system of capitalistic '!ntetprise which rests on the 
recruitment of formally free labor. 

~ 6. The role in party finance of large.scaIe contributors is by no means 
connned to the "bourgeois" parties. Thus Pau1 Singex was a contributor 
to the Social DemCXTatic party (and, by the way, nu;tanitarian causes) 
of grand style (and purest motives so far as is ~). His whole posi
tion as chairman of the party res~ on this fact. Funhermore. the 
parties of the Russian revolution in the Kerensky stage were partly 
financed by very large M05COW business interests. Other Gennan patties 
on the "right" have been financed by heavy industry, while the Center 
party occasionally had large contributions from Catholic millionaires. 

For reasons which are readily understandable, the subject of party 
finances, though one of the most iInpottant aspects of the party 
system, is the mcst difficult to secure information about. It seems prob· 
able that in certain special cases a "machine" has actually been 
"bought." Apart from the role of individual large contributors. there are 
twO basic alternatives: On the one hand, as in the English system, 
the electoral candidate may carry the burden of campaign expenses, 
with the result that the candidates are selected on a plutocratic basis. 
On the other hand, the costs may be borne by the "machine," in which 
case the candidates become dependent on the party organization. Parties 
as permanent organizations have always vari~ between these two funda
mental types, in the thirteenth century in Italy just as much as today. 
These facts should not be covered up by fine phrases. Of course, there 
are limits to the power of party finance. It can only exercise an influence 
insofar as a "market" exists, but as in the case of capitalistic enterprise, 
the power of the sr:))er as compared with the consumer has been tre
mendously increased bj' the suggestive appeal of advertising. This is 
particularly true of "railical" parties regardless of whether they are on 
the right orthe left. 
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19. The Conditions of Direct Democracy and of 
Administration by Notables 

Though a cf:!rrain minimum of imper<ltive powers in the execution of 
measures is umlVoidable, certain organizations may attempt to reduce it 
as far as possible. This means that persons in authority are held obligated 
to act solely in accordance with the will of the members and ~in their 
serv~t;e by virtue of the authority given by them. In small groups where 
all the membels can be assembled at a single place, where they know 
eacl1 other and can be treated socially as equals this can be attained in a 
high degree. It has, howevt;r, been attempted-in large groups, notably the 
corporate cities and city states of the past and certain regional groups. 

The following are the principal technical means of attaining this. end: 
(a) Short terms of office, if possible only running between two general 
meetings of the members; (b) Liability to recall at any time; (c) The 
principle of rotation or of selection by lot in 6lling offices so that every 
member takes a turn at some time. This makes it possible to avoid the 
position of power of technically trained persons or of those with long 
experience and command of official secrets; Cd) A strictly defined man
date for the conduct of office laid down by the assembly of members. 
The sphere of competence is thus concretely de6ned and not of a general 
ch~~acter; Ce) A strict obligation to render an accounting to the general 
assembly; (fYTIie obligation ,to submit every unusual question which 
has not been foreseen to the assembly ~bers or to a committee 
representing them; (g) The djstribution of powers 'between a ' large. n um
mof offices each with its own particular function; Ch) The treatment of -
office as an avocation and not a full time occupation. , 

If the administrative staff is chosen by ballot, the process of election 
takes place in the assembly of members. Administration is primarily oral, 
with written records only so far as it is necessary to have a clear record 
of certain rights. All impottaDt measures are submittl!d to the assembly. 

This and similar types cl administration. as long as the urembly of 
mem bers is effeaive, will be caIleJ -dita;t" or ('immediate demoaacy." 
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[. The North American "township" and the sma1ler Swiss Cantons 
such as Glarus, Schwyz. and Appenzell are all, on account of their size 
alone, on the border1ine of applicability of immediate democracy. The 
Athenian democracy actually overstepped this boundary to an impurtant 
extent, and the parlamentum of the early medieval Italian cities still 
more radically. Voluntary associations, guilds, scientific, academic, and 
athletic associations of all sorts often have this form. It is, however, also 
applicable to the internal organization of aristocratic groups of masters 
who are unwilling to allow any individual to hold authority over them. 

l. In addition to the small scale of the group in numbers or terri
torial extent, or still better in both, as essential conditions of immediate 
democracy, is the absence of qualitative functions which can only he 
adequately handled by professional specialists. Where such a group of. 
professional special~ is present, no matter how strongly the attempt is 
made to keep them in a dependent posi~ion, the seeds of bureaucratiza
tion =lresent. Above all, such persons can neither be appointed nor 
dism' according to the procedures appropriate to immediate democ
racy. 

3. Closely related to the rational fonns of immediate democracy is 
the primitive gerontocratic or patriarchal group. This is because those 
holding authority are expected to administer it in the "service" of the 
members. However, there are two principal diHerences~ governing 
powers are normally appropriated and action is strictly bound to tradi
tion Immediate democracy is either a form of organization of rational 
groups or may become a rational fonn. The transitional types will be 
discussed presently. 

20. Administration by Notables 

Notables (honoratiores) are persons ( 1) whose economic position 
permits them to hold continuous policy-making and administrative posi
tions in an organization -without (more than nomina!) remuneration; 
(2) who enjoy social pIestige of whatever derivation in such a manner 
that they are likely to hold office by virtue of the member's conndt;nce, 
which at first is freely given and then traditionally accorded. 

Most of all, the notable's position presupposes that the individual is 
able to live for politics without living from politics. He must hence he 
able to count on a certain level of provision from private SOUICes. This 
condition is most likely to he met by receivers of property income of all 
sorts, such as landowners, slaveowners, and owners of cattle, real estate, 
or securities. Along with these, people with a regular occupation are in 
a favorable PJSition if their oc'Alpation is such as to leave them free for 
political activity as an avocation. This is particularly true of persons 
w hose occupational activity is seasonal, notably agrlcultu,re, of' lawyers, 
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who have an office staff to depend on, ami certain others of the free pro
fessions. It is also to a large extent tIue of patlician merchants whose 
business is not continuously exacting. The most unfavorably situated 
are independent industrial entrepreneurs and industrial workers. Every 
type of immediate democracy has a tendency to shift to a form of govern
ment by notables. From an ideal point of view this is because they are 
held to be especially well-qualified by experience and objectivity. From a 
materia! point of view this form of government is especially cheap, in
deed, sometimes completely costless. Such a person is partly himself in 
possession of the means of administration or provides them out of his 
own private resources, while in part they are put at his disposal by the 
organization. 

I. The classification of notables as a status group will be under
taken later fch. IV]. The primary basis in all primitive societies is 
wealth, which is often sufficient to make a man a "chief." In-- addition to 
this, according to diffe;ent circumstances, hereditary charisma or eco
nomic availability may be more prominent. 

'~. In the American township the tendency has been to favor actual 
rotation on grounds of Mtural rights. As opposed to this the immediate 
democracy of the Swiss Cantons has been characterized by recurrence of 
the same names and, still more, families among the office holders. The 
fact thf-lt some pel~ns were economically more available than others 
became also important in the GeImllnic conlmunes CDinggemeinden), 
and in the initially, at least in some cases, strictly democratic North
German towns this was one of the ~ources for the rise of the meliores, 
and hence of the patriciate, who monopolized the city councils. 

3. Administration by notables is found in all kinds of organizations. 
It is, for instance, typical of political parties which are not highly 
bureaucratized. It always means an extensive rather than intensive type 
of administration. When there are velY urgent economic or administra
tive needs for pre<:ise a(;tion, though it is free to the group as such, it is 
hence often very expensive for individual members. 

Both immediate democracy and government by nQtables are tech
~kally inadequate. on the one hand in organizations beyond a certain 
limit of size, constituting more than a few thousand full-Hedged members, 
or on the other hand, where "functions are involved which require tech
nical training or continuity of policy. If, in such a case, permanent 
technical officials are appointed alongside of shifting heads, actual power 
will normally tend to fall into the hands of the former, who do the rea] 
work, while the latter remain essentially dilettantes. 

A typical example is to befound in the situation of the annually elected 
head (Rek~) of the Cennan university, who administers academic affairs 
only as a sideline, vis-a-1'is the syndics, or under certain circumstances even 
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the permanent officials in the university administration (KanzleO. Only an 
autonomous university president with a long term of office like the Ameri· 
can type would, apart from very exceptional cases, be in a position to create 
a genuinely independent self-government of a university which went be
yond phrase-making and expressions of self-importance. In Germany, how
ever, both the vanity of academic faculties and the interests of the state 
bureaucracy in their own power stand in the way of any such develop
ment VaIying according to particular circumstances, simil;u situations are 
to be found everyw here. 

. Immediate democracy and government by notables exist in their _ 
genuine forms, free from HeTTschaft, only so long as parties which co~
tend with each other and attempt to appropriate office do not develop on 
a pennanent basis. If they do, the leader of the contending and vic
torious party and his staff constitute a structure of domination, regardless 
of how they attain power and \d·>:ther they formally retain the previous 
mode of administr ation. 

(Indeed, this is a relatively (c>rmnon form of destwyir,g the old ways.) 

Xl 

R~~presentalion 

21. The Principal Forms and Characterist~cs 

The primary fact underlying representation is that. the action of cer
tain members of an organization, the "representativeg,' is consJdered 
binding on the others or accepted by them as legidrn;;te 8nd obhgatory 
(d. ch. I, sec_ I r). vVithin the structures of dominarioo. representation 
takes a variety of typical forms. 

I. Appropriated representation_ In this case the cH,~:' or ::l member of 
the administrative staff holds r'i)propriated rights of r(;:l,resentation. In 
this fonn it is very ~ncient all':t l'i found in all kind<; of patriarchal and 
charismatic groups. The power of repr~ntation has 1l tr:'l(jitionally limited 
scope. 

This category covers the sheiks of dans and d ieh of tribes, the 
headmen of castes in India, heleditaty priests of seCL, (he patel of ~he 
Indian village, the Obermiirke1, hereditary monarchs, and aU sort~ of 
'~imilar patriarchal or patrimonial heads of organi'Za;i~ms. Authority to 

. conclude contract!lal agreemen"': (lnci to agree on h'j,-,Ji;,g ru~3 gcv<'m-
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ir.g their relatio1':- with the elders of neighboring tribes eJ(ists in what 
are otherwise e~c:('edingly primitive conditions, as in Australia. 

2. Closely related to appropriated representation is estate-type repre
sel'ltatiOn. Th.~ rj::; not constitute represei1tation so far as it is a matter 
prilDl!riiy of w?rC:;;'Tlting and enforcing appropriated rights or privileges. 
It may, howev~r, have a representative character and be recognized as 
such, so far as the :>/fect of the decisions of such bodies as estates extends 
~yond the peiSvr:nl holders of priviloeges to the unprivileged groups. 
This may not h.~ confined to the immediate retainers but may include 
ethers who are not in the socially privileged . group. These others are 
reguLdy bOU;1d;'y the action invvlved, whether this is merely taken for 
gr~meJ or a repre!t:lltative authority is explicitly claimed. 

Thi~ is Irue or: all feudal courts and assemblies of privileged estates, 
and included t~,t> Estates of the late Middle Ages in Germany and of 
more recent ,ime!; In Antiquity and in non-European areas this institu
MOl occurs only sporadically and has not been a universal stage of de
vel')pment. 

'3. The radic:il antithesis of this is· "instructed" representation. In 
this case elected r~'}:resentatives or representatives chosen by rotation or 
lot or in any oth·, :.lanner exercise powers of representation which are 
.;trict1~, limited h~' Con imperative mandate and a right of recall. This type 
of "represt>nt.ltivi." is, in effect, an agent of those he represents. 

The imper<i,ivc mandate has h3d for a very long time a place in the 
most variou~ org~n~lations. For instance, the elected representatives of the 
communes in frailce were almost always bound by the caniets ae aO" 
;~ .. mce~. At the present time this tyr~ of representation is particularly 
Fomin~1!t in the ::;oviet type of republic:an organi'Z3tion where it serves 
3:; a suhstitute b: immediate democracY, since the latter is impossible in 
a mass Org;Jn"zalic.n. Instructed mandates 3re certainly to be found in all 
sons of ()rgani;"'l .. ms outc;jde the \Vestem 'vVorld, hoth in the Middle 
Ar-t's and in mc-:i:-m times; but nowherf! else have they been of grecr 

,historical signilicll1l'e. 

4. Free rern. ';.:,~tation. The representati ve, who is generally elected 
(and possibly suhject to rot<Jtion), is not bound by instruction but is in a 
position to m"ike his own decisions. He is obligat~d only to express his 
OWl"! genuine cOI.I\ctioI', and not to promote the interests of those who 
have elected him, 

F~ee representation in this sense is not uncommonly an unavoidable 
comeguence of \be incompleteness or absence of instructions, but in 
other case$ it is the deliberate object of choice. In so far as this is true, 
the representative. by virtue of his election, exercises authority over the 

 



2.94 THE TYPES OF LllClTIMATE DOMINATION [Ch. 111 

electors and is not merely their agent T e most prominent example of 
this type is modem parliame~tary representation. It shares with legal 
authority t e general tendency to impersonality, the obligation to con
form to abstract norms, political or ethical. 

Th~s feature is most pronounced in the ase of the parliaments, the 
represen tative bodies of the modern political organizations. Their func
tion is not understandable apart from the voluntaristic intervention of the 
parties, It is the partie which present candidates and programs to the 
politically pa sive citizens. They also, by the process of compromise and 
balloting wit in the parliament, create t e nonns which govern the ad~ 
ministrative process, T ey subject the administration to control, supp?rt 
it by their confidence, or overthrow it by withdrawal of confidence when
ever, by virtue of commanding' a majority of votes, they are in a position 
to do this. 

The party leader and the administrative staff which is appointed by 
him, consisting of minister, secretaries of state, and sometimes under
secretaries, constitute the political administration of the state, that is, 
their positi~n is dependent upon t e electoral success of their party, 
and an electoral defeat forces their resignation, Where party govern· 
ment is fully developed they are imposed on the formal head of the state, 
the monarch, by the party composition of the parliament The monarch 
is expropriated from the actual governing power and his role is limited 
to two things. 

1.) By negotiation with the parties. he selects the efI'ective head and 
formally legitimizes his position by appointment. 

2..) He acts as an agency for legalizing the measures of the party 
chief who at the time is in power. 

The "cabinet" of ministers, a committee of the majority party, may 
be organized in a monocratic or a more collegial form. The latttr is un
llvoidabJe in coalition cabinets, whereas the former is more precise in its 
functioning. The cabinet protects itself from the attacks of its followers 
who seek office and its opponents by the usual means, by monopolizing 
official secrets and maintaining solidarity against all outsiders. Unless 
there is an effective separation of powers, this system involves the com
plete appropriation of all powers by the party organization in control at 
the time; not only the top positions but often many of the lower offices 
become benefices of the party followers. T is may be called parliamen. 
tary cabinet government. 

The facts are in many respects best presented in the brilliantly 
PSllemi al attack on the system by W. Hasbach [Die l'arlamentarische 
Kabinettsregierung, 1919J which has erroneously heen called a "political 
description." The author in his own es ay. PQTlament und Regierung im 
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neugeotdneten Deutschland, has been careful to emphasize that it is a 
polemical work which has arisen out of the particular situation of the 
time. 

Where the appropriation of power by the party government is not 
complete but the monarch or a corresponding elected president enjoys 
independent power especially in appointments to office, including rruli
tary officers, there is a constitutional govemment. This is likely to be 
found where there is a fonnal separation of powers. A speciaJ case is an 
elective presidency combined with a 'representative parliament. 

The executive authorities or the chief executive of a parliamentary 
organization may also be chosen by parliament itself: this is purely repre
sentative government. 

The governing powers of representative bodies may be both lirruted 
and legitirruzed where direct canvassing of the masses of members of the 
groups is ~rmitted through the referendum. 

I. It is not (epresentation as such but free representation in conjunc
tion with the presence of parliamentary bodies which is peculiar to the 
modern Western Worki. Only relatively small beginnings are to be 
found in Antiquity and elsewhere in such fonns as assemblies of dele
gates in the confederatioll6 of city states. But in principle the members 
of these bodies were usually bound by instructions. 

:1. The abolition of imperative mandates has been Vel,! strongly in
Huenced by the positions of the monarchs. The French kings regularly 
demanded that the delegates to the Estates General should be ele(ted on 
a basis which left them free to vote for the recommendations of the 
king. If they had been bound by imperative. mandates, the"king's policy 
would have been seriously obstructed. In the Englis~ Parliament, as will 
be pointed out below, both the composition and the procedure of the 
body led to the same result. It is connected with this fact that right up 
to the Reform Bill of 1867, the members of Parliament regarded them
selves as a specially privileged group. This is shown clearly by the rig
orous exclusion of publicity. CAs late as the middle of the eight~enth 
century, heavy penalties were laid upon newspapers which reported the 
transactions of Parliament.) The theory came to be that the parliamentary 
deputy was a "representative" of the peopte as a whole and that hence 
he was not bound by any specific mandates, was not an "agent" but a 
person in authority (Herr). This theory was already well developed in 
the literature before it received its c1assicalrhetorical form in the French 
Revolution. 

3. It is not yet possible at this point to analyse in detail the process 
by which the English king and certain others following his example came 
to be gradually expropriated by the unofficial cabinet system which rep' 
resented only party groups. This seems at first sight to be a very peculiar 
development in spite of the universal importance of its consequences. 
But in view of the fact that bureaucracy was relatively undeveloped in 
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England, it is by no means so "fortuitous" as has often been claimed. It 
is also not yet possibJe to analyse the partly plebiscitarian and panly 
representative American system of functional separation of powers and 
the place in it of the ref~rendum (which is essentially an e)Cpression of 
mistrust of corru}>t legislative bodies). Also Swiss democIacy, and the 
related forms of purely representative democracy which have rec("ntly 
appeared in some of the German states, will have to be left aside for the 
present. The purpose of the above discussion was only to outline a' few 
of the most important types. 

4. So-called constitutional monarchy, which is above all character
ized by appropriation ci the power of patronage including the appoint· 
ment of ministers and of military commanders by the monarch, may 
come to be veIY similar to a purely parliamentary regime of the English 
type. Conversely. the latter by no means necessarily excludes a politi
cally gifted monarch like Edward VII from effective participation in 
political affairs. He need not be a mere figurehead. Details will be given 
helow. 

). Groups governed by representative bodies are by no means neces
sarily democratic in the sense that all their members have equal rights. 
Quite the contralY, it can he shown that the classic soil for the growth 
of parliamentary government has tended to be :m aristocratic or pluto. 
cratic society. This was true of England. 

Relations to the economic order: These are highly comple)C and will 
have to be analyzed separ<ltely. For the present primary purposes only the 
following general remarks will be made: 

I. One factor in the development of free representation was the 
undermining of ihe economic basis of the older status groups. TIli:. made 
it possible for persons with demagogic gifts to pursue their career lC'gard- , 
less of their social position. Tht; source of this undermining procc'Ss was 
modern capitalism. 

2. Calculability and reliability In the functioning of the le~aT order 
and the administrative system is vital to rathnll c:1pitalisln. TIil~ need 
led the bourgeoisie to attetr;pt to impose check:-. on patrimcnial monarchs 
and the feudal r.vbility hy means of a collegIal body in which the 
bourgeOis had ~ decisive vuice, which controlled administratlOn and 
finance and couid ,:xercise an important influence on changes in the 
legal order. 

3. When this transition was taking place, tte proletariat had not yet 
become a political rvwer and Ilid not yet appear dangerous to the bour
geoisie. Furthermore, there was no hesitation in [,Jiminating any th~'eat to 
the power of the propertied class by means of prvperty qualificatiol!s for 
the franchise. 

4. The formal rationalization of the ec(:"fmlic order and the state, 
which was favor:tble to capitalistic developme~K could be strongly pro-
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moted by parliaments. Furthermore, it seemed relatively easy to secure 
inRuence on party organizations. 

5. The development of demagogy in the activities of the eXisting 
parties was a function of the extension of the "franchise. Two main 
factors have tended to make monarchs and ministers everywhere favor
able to universal suffrage, namely, the necessity for the support of the 
proletariat in foreign conRict and the hope, which has proved to be un
justified, that, as compared to the bourgeoisie, they would be a con-
servative inRuence. - I 

6. Parliaments have tended to function smoothly as long as their 
composition was drawl1 predominantly from the classes of wealth and 
culture, that is, as they were composed of honoratiores. Established social 
status rather than class interests as such underlay the party structure. 
The conflicts tended to be only those between different forms of wealth, 
but with the rise of class parties to power, especiaHy the proletarian 
parties, the situation of parliaments has changed radicaHy. Another im
portant factor in the change ~s been the bureaucratization of party 
Organizations, with its speci£caBy plebiscitary character. The member of 
parliament thereby ceases to be "master" of the eleCtors and becomes 
merely a "servant" of the leaders of the party machine. Thit; will have to 
be discllssed more in detail elsewhere. 

22. Representation by the Agents of Interest Croups 

, A fifth type of repre~entation is that by the agents of interest groups. 
This term will be applied to the type of representative body where the 
selection of members is not a matter of free choice, but where the body 
consists of persons who are chosen on the basis of their occupations or 
their social cr class membership, each group being represented by persor,s 
of it~ own sort. At the present time the tendency of this type is tCi 

. representation on an occupational basis. 
This kind of representation may, however, h?-ve a very diff ~re7:t 

signifi(::mce, according tocertain possible variaiions wir.llin it. In the first 
place, !t will differ wieldy according to the spedn:: v::cupations, ~tatus
group~ ~nd classes wbich are involved, and, Se(~OiH3iy, according t:) 

whether direct ballotir!g 0r compromise is the means of settling differ
ences, in the first conr,~<.:uon its signif1c.mce wiH vary greatly according 
to the numerical proporilons of the different categori'~s. It is pos,Sible fer 
such a system to be radically revolutionary or extremely conservative b 
its charncter. In every cast it is a product of the deve!opment of powerful 
parties representing class interests_ 
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As a rule, this kind of representation is propagated with a view 
toward disenfranchising certain strata; 

Ca) either by distributing mandates among the occupations and thus 
in fact disenfranchising the numerically superior masses; or· 

Cb) by openly and formally limiting suffrage to the non-propertied 
and thus by disenfranchising those strata whose power rests on their 
economic position Cthe case of a state of Soviets). 

It is, at least, the theory that this type of representation weakens the 
exclusive sway of party interests, though, if experience so far is con
clusive, it does not eliminate it. It is also theoretically possible that the 
role of campaign funds can be lessened, but it is doubtful to what degree 
t~is is true. Representative bodies of this type tend toward the absence 
of effective individual leadership CFiihredosigkeit), for the ~professional 
representative of an interest group is likely to be the only person who 
can devote his whole time to his function; among the non-propertied 
strata this task hence devolves upon the paid secretaries of the organized 
interest groups. 

I. Representation where compromi'se has provided the means of set

tling differences is characteristic of all the older historical bodies of 
"estates." Today it is dominant in the labor-management committees and 
wherever negotiations between the various separate authorities is the 
order of the day. It is impossible to assign a numerical value to the 
"importan~" of an occupational group. Above all the interests of the 
masses of workers on the one hand and of the increasingly smaller 
number of entrepreneurs, who are likely both to be particularly well 
informed and to have strong personal interests, somehow have to be 
taken account, of regardless of numbers. These interests are often highly 
antagonistic, hence majority voting among elements which in status and 
class affiliation are highly heterogeneous, is exceedingly artificial The 
ballot as a basis of final decision is characteristic of settling and express
ing the compromise of parties. It is not, however, characteristic of the 
occupational interest groups. 

l.. The ballot is adequate in social groups where the representation 
consists of elements of roughly equal social status. Thus the so'called 
Soviets are made up only of workers. The prototype is the mercadanza 
of the time of the guilds' struggle [for F.wer]. It was composed of dele
gates of the indiviaual guilds who decIded matters by majority vote. It 
was, however, in fact in danger of secession if certain particularly power
ful guilds were out-voted. Even the participation of white-collar workers 
in Soviets raises problems. It has been usual to put mechanical limits to 
their share of votes. If representativ~ of peasants and craftsmen are 
admitted, the situation becomes still more complicated, and jf the so
called "higher" professions and business interests are brought in, it is 
impossibJe for questions to be decided by ballot. If a labor-management 
body is organized in terms of equal representation, the tenden~, is for 
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"yellow" unions to support the employers and certain tyPes of employers 
to support the workers. The result is that the elements which are most 
lacking in class loyalty CKlassentViirde) have the most decisive influ
ence. 

But even purely proletarian "Soviets" would in settled times be subject 
to the development of sharp antagonism between different groups of 
workers, whicb would probably paralyze the Soviets in effect. In any 
case, however, it would open the door for adroit politics in playing the 
different interests off against each other. This' is the reason why the 
bureaucratic elements have been so friendly to the idea. The same thing 
would be likely to happen as between representatives of peasants and of 
industrial workers. Indeed any attempt to organize such representative 
bodies otherwise than on a strictly revolutionary basis comes down in the 
last analysis only to another opportunity for electoral manipulation in 
different fonns. 

3. The probability of the development of representation on an occu
pational basis is by no means low. In times of the stabilization of tech
nical and economical dev~lopment it is particularly high, but in such 
situations the importance of parties will be ,reduc(!d at any rate. Unless 
this situation arises, it is obvious that occupational representative bodies 
'Will fail to e!iminate parties. On the contrary, as can .~. dearly seen at 
the present tIme, all the way from the "Works Counals t~ the Federal 
Economic Council, in Cermany, a great mass of new benefices for loYal 
party henchmen are being created and made use of. Politics is penetrat
ing into the economic order at the same time that economic interests are 
entering into politics. There are a number of different possible value 
attitudes toward this situation, but this does not alter the fac~. 

Genuine parliamentalY representation with the voluntaristic play of 
interests in the political sphere, the resulting plebiscitary party organlza
tion with its consequences, and \he modem idea of rational representa
tion by interest groups. are all peculiar to the Western World. None of 
these is understandable apart from the peculiar Western development of 
status groups and classes. Even in the Middle Ages the seeas ot these 
phenomena were present in the Western World, and only there. It is 
<?nly in the Western World that "cities" and "estates" (rex et regnum), 
"bourgeois" and "proletarians" have existed. 

NOTES 

Unless otherwise indicated. all notes are by Parson!. 
J. Weber put Autorirat in quotation marks and parentheses be'! ind Htm

fCM[t, referring to an alternative colloquial term, but the sentence makes it dear 
that this does not yet specify d'te b~s of compliance. However, the chapter is 
dcvoted to a typology of legitimate domination, which will alternatively be tcanl
!ailed as authority. The chapter begins with a reformulation of ch. X in Part Two, 

..... 
..... 
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and then presents a concise classification of the more descriptive exposition in 
chs. XI-XVl (R) 

l. Weber does not explain this distinction. By a "technical rule" he prob· 
ably means a prescribed course of action which is dictated primarily on grounds 
touchin~ efficiency of the performance of the immediate functions, while by 
"nonns' he probably means rules which limit conduct on grounds other than 
t~ of efficiency. Of course, in one sense all rules are norms in that they are 
prescriptions for conduct. conformity with which is problematicaL 

3. It has seemed necessary to use the English word "office" in three different 
meanings, which are distinguished in Weber's discussion by at least two terms. 
The Srst is Amt, which means "office" in the sense of the institutionally defined 
status of a person. The second is the "work premises," as in the expression "he 
spent the afternoon in his office." For this Weber uses Bureau as also for the 
third meaning which he has just dennea. the "organized work process of a 
group." In this last sense an office is a particular type of "enterprise," or 
Betrieb in Weber's sense. This use is established in English in such expressions 
as "the District Attorney's Office has such and such functions." Which of the 
three meanings is involved in a given case will generally be dear from the con
text. 

3a. Under the OberJwf system. appeal against the local court's decision lay 
not to the court of the territotial prince but to that of one of the major inde
pendent dties with whose legal system the locality had originally been endowed 
by its ruler. Important "superior courts" (Oberhbfe) of this type for large parts 
of Germany and some areas in the Slavic East were the courts of Freihurg, Lu
beck, Magdebur , and other towns. Cf. H. Mitteis, Deutsdle Rechtsgeschichre 
(Sth ed., Munchen 1958), IS9, 190. (Wi) 

<4' As Parsons noted. "the term Stand with its derivatives is perhaps the most 
troublesome single term in Weber's text. It refers to a social group the members 
of which occupy a relatively well-defined common status. particularly with ref· 
erence to social stratification, though this reference is not always important. In 
addition to common status. there is the further criterion that the members of a 
Stutld have a common mode \l. nfe and usually more or less well-defined code'of 
behavior" (Parsons, ed., Theo1)" 3<47). Parsons chose "decentralized authority" 
for "estate-type domination" because the members of the administrative staff are' 
inde~noent of their master. However. since the term standisch derives from' a 
specific historical context, even though Weber uses it often in a generic sense. it 
appeared appropriate to use the English e<juivalent "estate," which can denote 
bOth the medieval Estates and high social rank. Stand alone. however. will usually 
be translated as "status group" or "socially privileged group." (R) 

s. Cf. Georg v. Below, Der deutsche Staat des Mitulalrers, 1914 (sec. ed., 
19l5); id., Territorium und Stadt (sec. eo., 19l3), r6dF; id" Vom Mitrelalter 
his %ur Neuzeit, 19l4; for a criri<jue, see Ernst Kern. Moderner Staat utld SlalllS

begriff, 1949' Karl Ludwig v. Hailer, Restauratiotl der Staat wissetlschaft (sec. 
ed .• vols. 1-4, l8l0~;n, vol. 5. r834, vol. 6. t8l5). (W) 

6. Kurt Eisner. a brilliant Social Democratic (not Comnumist) intellectual 
proclaimed the Bavarian Republic in Nov. 1918. He was murdered on Feb. It, 
I 919, 'N11en the death sentence 0 f the murderer, Count Area. was commuted to a 
life sentence in Jan. '920, Weber annol.lnced at the beginning of one of his 
lectures that he favored Areo's execution on substantive and pragmatic gro\UlOS 
In the next lecture this resulted in a packed audience and noiSY right-wing 
demonstration, which prevented Weber from. lecturing. See now the account of 
two eyewitnes$eS in Rene Konig and Johannes Winckelmann, eds., Ma:r; Weber 
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zum Gediichtnis. Special issue 7 of the Kelner Zeitschdft fur So].iologie, 1963, 
24-29. On this penod, d. also the references in ch. II, n. 20. (H) 

7. Weber here uses Welt in quotation marks, indicating that it refers to its 
meaning in what is primarily a religious context. It .is the sphere of "worldly" 
things and interests as distinguished from transcendental religious interests. 

B. Cf. Theodor Mommsen, Abriss des romischen Staatsrechts. First ed. IB93, 
sec.ed., 1907, 102ft, 162f. (W) 

9. Cf. Fritt Horig, Geblutsrecht und freie Wahl in ihrer Auswirkung auf 
die deutsche Geschichte (Abhandlungen der Berliner Akademie, 1945/6, Philo
sophische-Historische Klasse Nr. 6). (W) 

10. The works of Ulrich Stutz are listed in ~runner-v. Schwerin, Grundzuge 
dcdemschen Rechtsgesl:hichte. Bth ed. (1930), paragraph 33,137' (W) 

loa. On the kayasth, a caste of scribes in Bengal and elsewhere in India, cf. 
Weber, Religion of India, 75f., 29B. (Wi) 

I I. See. C. H. Becker, Islamstudien (Leipzig: QueUe und Meyer. 192.4). I, 
Ch.9. (H) 

12. For the olaer de.6nition ci "organization." see Part Two, ch. X:3' Weber's 
de1inition of Organisation refers to the activities of a staff or apparatus, including 
the sharing of executive powers with the "master" (chief, head). This definition 
comes close to that of "organized action" (Verbandshandeln) in sec. 12, ch. I. The 
term Verband, which I prefer to render as "organization," is more broadly defined. 
sinl;e rules may be enforced by a head alone. Usually, however, a Verband has a 
staff, and Weber almost always uses the tenD in this 5ense.' Hence, the terminolog
ical difterence betw~n Verband and Organisation can be disregarded most of the 
time. This is an additional reason for rendl!:ring Verband, which Weber uses much 
more frequently than Organisation, as "organization" in English. (R) 

13. Weber titled both headings 'The Anti-Authoritarian (hOTsc~emde) 
Reinterpretation of Charisma," because recognition by the followers. may become 
the formal basis of legitimacy, in contrast to the earlier smge in which charisma 
claims legitimacy and recognition on its own grounds. Since Weber's meaning of 
"anti-authoritarian" is not obvious without explanation, more descriptive titles 
were chosen. (H) 

14. Cerman territorial princes, since the thirteellth and fourteenth centuries, 
occ~sionaJiy called on feudal and ecclesiastic notables for advice. As the5e coun
selors were only visiting at court, they were called Rate von Haus aus, or famjli
ares domestici, consi/iarii, etc.; cf. Go:org Ludwig von Maurer, Geschichte der 
Fronhcfe, der Bauernhofe und der. ifofverfassung in Deutschumd (Erlangen. 
IB62), II, 237, 140ft. 312f. (CM) 

15. 1bis continues the enumeration at the beginning of sec. 15. (H) 
16. For the early formulation. see Part Two. ch. IX:6e_ (R) 
17. Fonhe early fonnulation, see Pan Two.ch. X:l. (H) 

 



CHAPTER IV 
ST A T U S G R 0 U P-s 
AND CLASSES1 

I. C14ss ¥ituation and C14ss Types 

"Class situa'tion" means the typical probability of 
I _ procuring goods 
l.. gaining a position in life and 
3. finding inner satisfactions, 

a probability which derives from the relative control over goods and 
skills and from their income-producing uses within a given economic 
order. 

"Class" means all persons in the same class situation. 
a) A "property class" is primarily determined by property differences, 
b) A "comtnP:T'cial class" by the -marketability of goods and services, 
c) A "social class" makes up the totality of those class situations 

within which individual and generational mobility is easy and typical 
Associations of class members----class organizations-may arise on the 

'. basis of all three types of classes. However, this does net necessarily hap
pen: "Class situation" and "class" refer only to the same (or similar) 
interests which an individual shares with others. In principle, the various 
controls over consumer goods, means of production, assets, resources and 
skills each constitute a particular class situation. A uniform class situation 
prevails only when completely unskilled and propertyless persons are 
dependent on irregular employment. Mobility among, and stability of, 
class positions differs, greatly; hence, the unity of a social class is highly 
variable. - -", 

 



2. Property Classes 
'The primary signi6cance ofa positively privileged property class lies 

in 
G) its exclusive acquisition of high-priced consumers goods, 
fl) its sales monopoly and its ability to pursue systematic policies in 

this reganl, " 
y) its monopolization of wealth accumulation out of unamsumai 

surpluses, 
3) its monopolization of capital formation out of savings, i.e., of the 

utilization of wealth in the fonn of loan capital, and its resulting control 
over executive positions in business, 

.) its monopolization of costly (educational) status privileges. 
1 Positively privileged property classes are typically ren'iers, ~"'" 

ing income from: 
a) men (the case of slave·owners), 
b) land, 
c) mines, 
d) installations (factories and equipment), 
e) ships, 
f) creditors (of livestock, grain or money), 
g) securities. 

II. Negatively privileged property classes are typically 
a) the unfree (see under "Status Group"), 
b) the dec1assed (the proletarii of Antiquity), c) debtors, 
d) the "paupers". 

In between are the various "middle classes" (Mittelstands1c1assen), 
which make a living from their property or their acquired skills. Some 
of them may be "commercial classes" (entrepreneurs with mainly posi
tive privileges, proletarians with negative ones). However, not all of 
them fall into the latter category (witness peasants, craftsmen, officials). 

The mere differentiation of property classes is not "dynamic," that 
is, it need not result in class struggles and revolutions. The strongly 
privileged class of slave owners may coexist with the much less privilege1 
peasants or even the declassed, frequently without any· class antagonism 
and sometimes in solidarity (against the unfree). However, the juxta
position of property classes may lead to revolutionary conflict between 

r. land owners and the declassed or 
2.. creditor and debtors (often urban patI~cians versus rural peasants 

or small urban craftsmen). 
These struggles need not focus on a change of the economic system, 
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but may aim primarily at a redistribution of \-\<eaIrh. In this case we can 
speak of "p~operty revolutions" (Besitzklassenrevoluttcmen). 

A classic example of the lack of class conRict was the relationship of 
the "r,oor white trash" to the plantation owners in the Southern States. 
The 'poor white trash" were far mOre anti-Negro than the plantation 
owners, who were often imbued with patriarchal sentiments. The major 
examples for the struggle of the declassed against the propertied date 
back to Antiquity, as does the antagonism betw~n creditors and debtors 
and 1and owners and the de classed. 

3. Commercial Classes 

The primary significance of a positively privileged commercial class 
lies in 

a.) the monopolization of entrepreneurial management for the sake 
of its membels and their business interests, 

/1) the safeguarding of those interests through inRuence on the 
econo~ic policy of the political and other organizations. 

1. Positively privileged commercial classes are typically .entrepre-
neurs: 

a) merchants, 
b) shipowners, 
c) industrial and 
d) agricultural entrepreneurs, 
e) bankers and financiers, sometimes also 
f) professionals with sought-after expertise or privileged educa

--tion (such as lawyers, physicians, artists), or 
g) workers with monopolistic qualifications and skills (natural, 

or acquired through drill or training). 

II: Negatively privileged commercial classes are typically lahorers 
with varying qualifications: 

a) skilled 
b) semi-skilled 
c) unskilled. 

In between again are "middle classes": the self-employed farmers 
?.!l_~ craftsmen and frequently: 

- -- a) public and private officials. 

b) the last two groups mentioned in the Erst category (i.e., the "lib· 
eral professions" and the labor groups with exceptional qualifications}. 

 



4. Social Classes 

Social classes are 

Social Classes 

a) the working class as a whole-the more so, the more automated 
the work process becomes, 

b) the petty bourgeoisie, 
c) the propertyless intelligentsia and specialists (technicians, various 

kinds of white·-collar employees, civil servants-possibly with consider
abJe social differences depending on the cost of their training), 

d) the classes privileged through property and education. 

The unfinished last part of Karl Marx's Capital apparently was 
intended to deal with the issue of class unity in the face of skill dif
ferentials. Crucial for this differentiation is the increasing importance of 
semi-skilled workers, who can be trained on the job in a rdatively short 
time, over the apprenticed and sometimes also the unskilled workers. 
Semi-skilled qualification too can often become monopolistic (weavers, 

,for example, sometimes achieve their greatest efficiency after five years). 
It used to be that every worker aspired to be a sdf-employed small busi
nessman. However, this is less and less feasible. In the generational 
sequence, the lise of groups a) and b) into c) (technicians, white-collar 
workers) is relatively the easiest. Within class d) money increasingly 
buys everything, at least in the sequence of generations. In hanks and 
corporations, as well as in the higher ranks of the civil service, class c) 
members have a chance to move up into classd). 

Class·-consdous organization succeeds most eaSily 
a) against the immediate economic opponents (workers against 

entrepreneurs, but not again'it stockholders, who truly draw "unearned" 
incomes, and also not in the case of peasants confronting manoriallorJs); 

b) if large numbers of persons are in the same class situation, 
c) if it is technically easy to organize them, especially if they are 

concentrated at their place of work (as in a "workshop community"), 
d) if they are led toward readily understood goals, which are im

posed and interpreted by men outside their class (intelligentsia). 

5. Status and Status Group (Stand) 

"Status" (stiindische Lage) shall mean an effective claim to social 
esteem in terms of positive or negative privileges; it is typically founded 
on 

a) style of life, hence 
b) formal education, which may be 
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a) empirical training or 
fJ) rational instruction, and the corresponding forms of behavior, 

c) hereditary or occupational prestige. 
In practice, status ~ i~lf through 

a) connubium, 
(J) commensality, possibly 
y) monopolistic appropriation of privileged modes of acquisition 

or the abhorrence of certain kinds of acquisition, 
8) status conventions (traditions) of other kinds. 

Status may rest on class position of a distinct or an ambiguous kind. 
However, it is not solely determined by it: Money and an entrepreneur
ial position are not· in themselves status qualifications. although they 
may lead to them; and the lack of property is not in itself a status dis
qualification, although this may be a reason for it. Conversely, status may 
influence, if not completely determine, a class position without being 
identical with it The class position of an officer, a civil servant or a 
student may valY greatly according to their wealth and yet not lead to a 
different status since upbringing and education create a common style of 
life. 

A "status group" means a plurality of persons who, within a larger 
group, successfully claim 

a) a special social esteem, and possibly also 
b) status monopolies. 

Status groups may come into being: . 
a) in the first instance, by virtue of their own style of life, par

ticularly the type of vocation: "self-styled" or occupational statuS 
groups, 

b) in the second instance, through hereditary charisma, by virtue 
of successful claims to higher-ranking descent: hereditary status 
groups, or 

c) through monopolistic appropriation of political or hierocratic 
powers: political or hierocratic status groups. 
The development of hereditary status groups is generally a form of 

the (hereditary) appropriation of privileges by an organization or quali
Sed individuals. Every definite appropriation of political powers and 
the corresponding economic opportunities tends to result in the rise of 
status groups, and vice·versa. 

Commercial classes arise in a market-oriented economy, but status 
groups' arise within the framework of organizations which satisfy their 
wants through monopolistic liturgies, or in feudal or in standisch
patrimonial fashion. Depending on the prevailing mode of stratification, 

hll kf " ." "I '''Th we s a spea 0 a status soclety or a c ass soclety_ e status group 

 



S~ms and Status Group (Stand) 

comes closest to the social class and is most unlike the commercial class. 
Status groups are often crea~ by property classes. 

Every status society lives by conventions. which regulate the style 
of life, and hence creates economicalIy irrational consumption patterns 
and fetters the free market through monopolistic apprvpriations and by 
curbing the individual's earning power. More on that sepazateIy. 

NOTES 

I. For the early Eornlulation of clw and status, see Part Two, ch. IX:6. CR) 
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The Economy and the Arena of 
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CHAPTER I 
THE ECONOMY AND 
SOCIAL NORMS 

I. Legal Order and Economic Order 

11.. THB SOCIOLOGICAL CONCEPT OF LAW. When we speak of "law," 
"legal order;' or '1egal proposition" (Rechtssatz), close attention must 
he paid to the distinction between the legal and the sociological points 
of view. Taking the former, we ask: What is intrinsically valid as law? 
That is to say: What significance or, in other words, what normllti-ve 
meaning ought to be attrihuted in correct logic to a verhal pattern hav
ing the form of a legal proposition. But if we take the latter point of 
view, we ask: What actually happens in a group owing to the probllbility 
that persons engaged in social action (Gemeinschllftshllndeln), especially 
those exerting a socially relevant amount of power, subjectively consider 
ceztain norms as valid and practically act according to them, in other 
words, orient their own conduct towards these norms? This distinction 
also determines, in principle. the relationship between law and economy. 

The juridical poinrof view, or, more precisely, that oflegal dogmatics1 
aims at the correct meaning of propositions the content of which consti
tutes an order supposedly determinative for the conduct of a defined 
group of persons: in other words, it tries to define the facts to which this 
order applies and ,1ge way in which it bears upon them. Toward this end, 
the jurist, taking for granted· the empirical validity Of the legal proposi
tions, examines each of them and tries to determine its logically correct 
meaning in such a way that all of them can be comhined in a system 
which is logically coherent, i.e., free from internal contradictions. This 
system is the "legal order" in the juridfcal sense of the word. 

SociolOgical economics ($ozillloMnomie), on the other hand, con-
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siders actual human activities as they are conditioned by the necessity to 

take into acount the facts d economic life. We shall apply the term eco· 
nomic order to the distribution of the actual control over gcxx1s and 
services, the distribution arising in each case from the particular mode 
of balanCing interests consensually; moreover, the term shall apply to the 
manner in which goods and services are indeed used by virtue cf. these 
powers of disposition, which are based on de {acto recognition (Einver-
standnis). . 

It is obvious that these two approaches deal with entirely different 
problems and that their subjects cannot come directly into contact with 
one another. The ideal "legal order" of legal theory has nothing directly 
to do with the world of real economic conduct, since both exist on dif
ferent levels, One exists in the realm of the "ought," while the other 
deals with the world of the "is," If it is nevertheless said that the eco· 
nomic and the legal order are intimately related' to one another, the 
latter is understood, not in the legal, but in the sociological sense, i.e., as 
being empirically valid. In this context "legal order" thus assumes a 
totally different meaning. It re.fers not to a set of norms of logically 
demonstrable correctne~, but rather to a complex of actual determinants 
(Bestimmungsgrunde) of human conduct. This point requires further 
elaboration. 

The fact that some persons act in a certain way because they regard 
it as prescribed by legal propositions (Rechtssiitze) is, of course, an 
essential element in the actual emergence and continued operation of a 
"legal order." But, as we have seen already in discussing the significance 
of the "existence" of rational norms,' it is by no means necessary that all, ' 
or even a majority, of those who engage in such conduct, do so from this 
motivation. As a matter of fact, such a situation has never occurred. The 
broad mass of the part,icipants act in a way corresponding to legal norms, 
nPt out of obedience regarded as a legal obligation, but either because the 
envlronment approves of the conduct and disapproves of its opposite, or 
merely as a result of unreflective habituation to a regularity of life that 
has engraved itself as a custom. If the latter attitude were universal, the 
law _ would no longer "subjectively" be regarded as such, but would be 
observed as custom. As long as there is a chance that a coercive apparatus 
~i1l enforce, in a given situation, compliance with those norms, we 
nevert~eIess must consider them as ,"law." Neither is it necessary
accordi'ng to w hat was said above-that all those who share a belief in 
certain norms of behavior, actually live in accordance with that belief 
a t all times. Such a situation, likewise, has never obtained, nor need it 
obtain, since, according to our general definition, it is the "orientation" 
of an action toward ~ norm, rather than the "success" of that norm that 

 



I 1 Legal Order and Economic Order 3 I 3 

is decisive for its validity. "Law," as understood by us, is simply an "order" 
endowed with certain specific guarantees of the probability of its em
pirical validity. 

The tenn "guaranteed law" shall be understood to mean that there 
exists a "coercive apparatus" (in the sense defined earlier),! that is, that 
there are one or more persons whose special task it is to hold themselves 
ready to apply specially provided means of coercion (legal coercion) for 
the purpose of norm enforcement. The means of coercion may be phys· 
ical or psychological, they may be direct or indirect in their operation, and 
they may be directed, as the case may require, against the participants 
in the consensual group (Einverstandnisgemeinschaft) or the association 
(Vergesellschaftung), the organization (Verhand) or the institution 
(Anstalt), within which the order is (empirically) valid; or they may 
be aimed at those outside. These means are the "legal regulations" of the 
group in question. 

By no means all norms which are consensually valid in a group-as 
we shall see later-are "legal norms:' Nor are all official functions of the 
persons constituting the coercive apparatus of a community concerned 
with legal coercion; we shall rather consider as legal coerc;ion only those 
actions whose intention is the enforcement of conformity to a norm as 
such, i.e., because of its being formally accepted as binding. The term will 
not be applied, however, wJ:tere conformity of conduct to a norm is sought 
because of considerations 6f expediency or other material circumstances. 
It i,s obvious that the effectuation of the validity of a norm may in fact 
be pursued for the most diverse motives, However, we shall designate 
it as "guaranteed law" only in those cases where there exists the proba
bility that coercion will be applied for the norm's sake. As we shall have 
opportunity to see, not all law is guaranteed law. We shall speak of 
law-albeit in the sense of "indirectly guaranteed" or "unguaranteed" 
law-also in all those cases where the validity of a norm consists in the 
fact that the rn~~ of OIientation of an action toward it has some "legal 
consequences"; i.e., that there are other norms which associate with- the 
"observance" or "infringement" of the pIimary norm certain probabilities 
of consensual action guaranteed, in their turn, by legal coerCion. We sha_ll 
have occasion to illustrate this case which occurS in a large area of legal 
life. However, in order to avoid further complication, whenever we shall 
use the term "law" without qualillcation, we shall mean norms which are 
directly guaranteed by legal coercion. 

Such "guaranteed law" is by no means in all cases guaranteed by 
"violence" (Gewalt) in the sense of the prospect of phYSical coercion. 
In our terminology, law, including "guaranteed law" is not characterized 
by violence or, even less, by that modem technique of effectuating claims 

. -
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of private law through hringing "suit" in a "court," followed oy coercive 
execution of the judgment obtained. The sphere of "public" law, i.e., the 
norms governing the conduct of the organs of the state and other state
oriented activities, recognizes nl1l'ilerOuS rights and legal norms, upon the 
infringement of which a coercive apparatus can be set in motion only 
through "complaint" or through "remonstance" by members of a limited 
group of persons, and often without any means of physical coercion. 
Sociologically, the question of whether or not guaranteed law exists in 
such a situation depends on the availability of an organized coercive 
apparatus for the nonviolent exercise of legal coercion. This apparatus 
must also possess such power that there is in fact a signi6cant pro,bability , 
that the norm will be respected because of. the possibility of reccluse to 
such legal coercion. _ 

Today legal coercion by violence is the monopoly of the state. All 
other groups applying legal coercion by violence are today considered 
as heteronomous and mostly also as heterocephalous. This is the outcome, 
however, of certain stages of development. We shall speak of "state" 
law, i.e., of law guaranteed by the state, only when legal coercion' is 
exercised through the speci6c, i.e., normally directly physical, means of 
coercion of the political community. 1hus, the existence of a '1egal norm" 
in the sense of "state law" means that the following situation obtains: 
In the case of certain events occurring there is general agreement that 
certain organs of the community can be expected to go into official action, 
and the very expectation of such action is apt to induce confonnity with 
the commands derived from the generally accepted interpretation of that, 
legal norm; or, where such conformity has become unattainable, at least 
to effect reparation or indemni6cation. 1he event inducing this conse
quence, the legal coercion by the state, may consist in certain human 
acts, for instance, the conclusion or the breach of a contract, or the com· 
mission of a tort. But this type of ocxurence constitutes only a special 
instance, since, upon the basis of some empirically valid legal proposi
tion, the coercive instruments of the political powers against persons and 
things may also he applied where, for example, a river has risen above 
a certain level It is in no way inherent, however, in the validity of a 
legal norm as normally conceived, that those who obey do so, predomi
nantly or in any way, because of the availibility of such a coczcive appara· 
tus as de6ned above. The motives for obedience may rather be of many 
different kinds. In the majority of cases, they are predominantly utilitarian 
or ethical or subjectively conventional i.e., consisting of the fear of dis-
approval by the environment. The nature of these motives is ~ighly 
relevant in determining the kind and the degree of validity of the law 
itse1f. But in so far as the formal sociological concept of ..suaran~ law, 

\ 

 



Legal o,der and Economic o,der 3 1 5 

as we intend to use it, is concerned, these psychological facts are irrele
vant. In this connection nothing matters except that there be a suffi
ciently high probability of inteIVention on the part of a specially desig
nated group of persons, even in those cases where nothing has occurred 
but the sheer fact of a norm infringement, i.e., on purely formal grounds. 

The empirical validity of a norm as a legal norm affects the interests 
of an individual in many respects. In particular, it may convey to an 
individual certain calculable chances of having eo nomic goods available 
or of acquiring them under certain conditions in the future. Obviously, 
the creation or protection of such chances is normally one of the aims of 
law enactment by those who agree upon a 1l0rm or impose it upon others. 
There are two ways in which such a "chance" may be attributed. The 
attribution may be a mere by·prcduct of the empirical validity or the 
nonn; in that case the nonn is not 1mant to guarantee to an. individual 
the chance which happens to fall to hi~. It may also be, however, that 
the norm is specifically meant to prOvide to the individual such a guar
anty, in other words, to grant him a "right." Sociologically, the statement 
that someone has a right by virtue of the legal order of the state thus 
normally means the following: He has a chance, factually guaranteed to 
him by the consensually accepted interpretation of a legal norm, of in
voking in favor of his ideal or material interests the aid of a "coercive 
apparatus" which is in special readiness for this purpose. This aid 
consists, at least normally, in the readiness of certain persons to come to 
his support in the event that they are approached in the proper way, 
and that it is shown that the recourse to such aid is actually guaranteed 
to him by a "legal norm." Such guaranty is based simply upon the 
"validity" of the legal proposhion, and does not depend upon' questions 
of expediency, discretion, grace, or arbitrary pleasure. 

A law, thus, is valid wherever legal help in this sense can be obtained 
in a relevant measure, even though without recourse to physical or 
other drastic coercive means. A law can also be said to be valid, viz., 

, in the case of unguaranteed law, jf its violation, as, for instance, that 
of an electoral law, induces, on the ground of some empirically valid 
nonn, legal consequences, for instance, the invalidation of the election, 
for the execution of which an agency with coercive powers has been 
established . 

. For purposes of simplification we shall pass by those "chances" which 
are produced as mere "by-products." A "right," in the context /?f the 
"state," .is guaranteed by the roative power of the political authorities. 
Wherever the means of coercion which constitute the guaranty of a 
"right" belong to some authority other than the politica~ for instance, a 
hierocracy, we shall speak of "extra-state law." 
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B. STATE LAW AND EXTRA-STATE LAW. A discussion of the various 
categories of such extra-state law would he out of place in the present 
context. All we need to recall is that there exist nonviolent means of co· 
ercion which may have the same or, under certain conditions, even 
greater effectiveness than the violent ones. Frequently, and in fairly large 
areas even regularly, the threat of such measures as the exclusion from 
an organization, or a boycott. or the prospect of magically conditioned 
advantages or disadvantages in this world, or of reward and punishment 
in the next, are under certain cultural conditions more effective in pro
ducing a certain behavior than a political apparatus whose coercive func
tioning is not always predictable with certainty. Legal forcible coercion , 
exercised by the coercive appar3tus of the political community has often 
come off badly as compared with the coercive power of other, e.g., reli
gious, authorities. In general, the actual scope of its efficiency depends 
on the circumstances of each concrete case. Within the realm of sociolog
ical reality, legal coercion continues to exist, however, as long as some 
SOCially relevant effects are produced by its power machinery. 

The assumption that a state "exists" only if the coercive means of 
the political community are superior to all other communities, is not 
sociological. "Ecclesiastical law" is still law even where it comes into 
conRict with "state" law, as it has happened many times and as it is 
bound to happen again in the case of the relations between the modern 
state and certain churches, for instance, the Roman-Catholic. In imperial 
AU$tria, the Slavic ladruga not only lacked any kind of legal guaranty by 
the state, but some of its norms were outright contradictory to the official 
law. Since the consensual action constituting a Zadruga has at its disposaf 
its own coercive apparatus for the enforcement of its norms, these norms 
are to be considered as "law." Only the state, jf invoked, would refuse 
recognition and proceed, through its coercive power, to break it up. 

Outside the sphere of the European-Continental legal system, it is 
no rare occurrence at all that modern state law explicitly treats as "valid" 
the nonns of other organizations and reviews their concrete decisions. 
American law thus protects labor union labels or regulates the conditions 
under which a candidate is to b::: regarded as validly nominated by a 
party. English judges intervene, on appeal, in the judicial proceedings 
of a club. Even OIl the Continent German judges investigate, in defama
tion cases, the propriety of the rejection of a challenge to a dud, even 
though duelling is forbidden by law. We shall not enter into a casuistic 
inquiry of the extent to which such norms thus become "state law." For 
all the reasons given above and, in particular, for the sake of terminolog
ical consistency, we categorically deny that "law" exists only where legal 
coercion is guaranteed by the political authority. For us, there is no 
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practical reason for stich a terminology. A "legal order" shall rather be 
said to exist wherever coercive means, of a physical or psychological kind, 
are available; i.e., wherever they are at the disposal of one or morc per
sons who hold themselves ready to use1them for this purpose in the case 
of certain events; in other words, wherever we find a consociation specifi
cally dedicated to the purpose of "legal coercion." The possession of such 
an apparatus for the exercise of physical coercion has not always been 
the monopoly of the political community. As far as psychological coercion 
is concerned, there is no such monopoly even today, as demonstrated by 
the importance of law guaranteed only by the church. 

We have also indicated already that direct guaranty of law and of 
rights by a coercive apparatus constitutes only one instance of the exist
ence of "law" and of "rights." Even within this limited sphere the coer
cive apparatus can take on a great variety of forms. In marginal cases, 
it may consist in the consensually valid chance of coercive intervention 
by all the members of the community in the event of an jnfringement of 
a ,valid norm. However, in that case one cannot properly speak of a 
"coercive apparatus" unless the conditions under which participation 
in such coercive intervention is to be obligatory, are firmly fixed. In 
those cases where the protection of rights is guaranteed by the organs 
of the political authority, the coercive apparatus may be reinforced by 
pressure groups: the strict regulations of associations of creditors and 
landlords, especially their blacklists of unreliable debtors or tenants, 
often operate more effectively than the prospect of a lawsuit. It goes 
without saying that this kind of coercion may be extended to claims 
which the state does not guarantee at all; such claims are nevertheless 
based on rights even though they are guaranteed by authorities other 
than the state. The law of the state often tries to obstruct the coercive 
means of other associations; the English Libel Act thus tries to preclude 
blacklisting by excluding the defense of truth. But the state is not always 
,successful. There are groups stronger than the state in this respect, for 
instance, those status groups which rely on the "honor code" of the duel 
as the meanS of resolving conHicts. With courts of honor and boycott as 
the coercive means at their disposal, they usually succeed in compelling 
the fulfillment of obligations as "debts of honor," for instance, gambling 
debts or the duty to engage in a duel; such debts are intrinsically con
nected with the specific purposes of the group in question', but, as far 
as the state is concerned, they are not recognized, or are even proscribed. 
But the state has been forced, as least partially, to trim its sails. 

It would indeed be distorted legal reasoning to dema nd that such a 
specific delict as duelling be punished as "attempted murder" or assault 
and battery. Those crimes are of a quite different character. But it re-
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mains a fact that in Cam3ny the readiness to participate in a duel is sti)) 
a legal obligation imposed by the state upon itS army officers even though 
the duel is express1y forbidden by the Criminal Code. lhe state itself 
has connected legal consequences with an officer's failure to comply with 
the h.onor code. OutSide of the status group of army officers the situation 
is.different, however. The typical means of statutory coercion applied by 
"private" organizations against refractory members is exclusion from 
the corporate body and itS tangible or intangible advantages. In the pro' 
fessional organizations of ,physicians and lawyers as well as in social or 
political clubs, it is the ultima rtJt:io. The modern political organization 
has to a large extent usurped the application of these measures of coer- ' 
don. Thus, recourse to them has been. denied to the physicians and 
lawyers in Germany; in Eng1and the state courts have been given juris
diction to review, on appeal, exclusions from clubs; and in America the 
courts have power over political parties as we)) as the right of reviewing, 
on appea~ the legality of the use of a union label. 

This conBict between the means of coercion of various organizations 
is as old as the law itself. In the past it has not always ended with the 
triumph il the coercive means of the po1itical body, and even today this 
has not always been the outcome. A businessman, for instance, who has 
violated a cartel agreement, has no remedy against a systematic attempt 
to drive him out of business by underse1ling. Similarly, there is no pro' 
tection against being blacklistecYfor having availed oneself of the plea 
of illegality of a contract in futures. In the Middle Ages the prohibitions 
of resorting to the ecclesiastical court contained in the statutes of certain' 
merchants' guilds were clearly invalid from the point of view of canon 
law, but they persisted nonetheless." 

To a considerable extent the state must tolerate the coercive power 
of organizations even in cases where it is directed not, only aga~nst mem
bers, but also against outsiders on whom the organization tries to impOS! 
its own norms. !llustrations are afforded by the efforts of cartels to force 
outsiders into membership, or by the measures taken by creditors' associa
tions against debtors and tenants. 

An important marginal case of coercively guaranteed law, in the socio· 
logical sense, is presented by that situation which may be regarded as 
the very opposite of that which is presented by the modem political 
communities as well as by those religious communities which apply their 
own "laws." In the modern communities the law is guaranteed by a 
"judge" or some other "organ" who is an impartial and disinterested 
umpire rather than a person who would he characterized by a special 
relationship with one or the other of the parties. In the situation which 
we have in mind the means of coercion are provided ~y those ~ery per-
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. $Gi1S WhO ate linked to the party by clase personal relationship, -for ex· 
ample, as members of his kinship group. Just as war under modem in· 
II!!!mational law, so under these conditions "vengeance" and "feud" are 
the only, or at least. the normal. fonns of law enforcement. In this case, 
the "right" of the individual consists, sociologically seen, in the mere 
probability that the members of his kinship group will respond to their 
obligation of supporting his feud and blood vengeance (an obligation 
originally guaranteed by fear of the wrath of supernatural authorities) 
and that they will possess strength sufficient to support the right claimed 
by him even though not necessarily to achieve its final triumph. 

The term "legal relationship" will be applied to designate that situa· 
tion in which the content of a right is constituted by a relationship, Le., 
the actual or potential actions of concrete persons or of persons to be 
identified by concrete criteria. The rights contained in a legal relation
ship may vary in accordance with the actually occurring actions. In this 
sense a state can be designated as a legal relationship. even in the 
pypothetical marginal case in which the ruler alone is regarded as en· 
dowed with rights (the right to give orders) and where, accordingly, the 
opportunities of all the other individuals are reduced to reflexes of his 
regulation s. 

2. Law, Convention, and Custom6 

A. SIGNIFICANCE OF CUSTOM IN THE FORMATION 'OF LAW. Law. 
convention, and custom belong to the same continuum with imperceptible 
transitio~ leading from one to the other. We shall define custom CSitte) 
to mean a typically uniform activity which is kept on the beaten track 
simply because men are "accustomed" to it and persist in it by unreRec
tive imitation. It is a collective way of acting (Massenhandeln), the 
perpetuation of which by the individual is not "required" in any sens~ 

. by anyone. 
Convention, on the other hand, shall be said to exist wherever a 

certain cooduct is sought to be induced without. however. an y coercion, 
physical or psychological. and. at least under normal circumstances, with
out any direct reaction other than the expression of approval or disap
proval on the part of those persons who constitute the environment ci. 
the actor. -

"Convention" must be strictly distinguished from customary law. We 
shall abstain here from criticizing this not very useful concept.e Accord
ing to the usual terminology, the validity of a norm as customary law 
consists in the very likelihood that a coercive apparatus will go into action 
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for its enforcement although it derives from mere consensus rather than 
from enactment. Convention, on the contrary, is characterized by the 
very absence of any coercive apparatus, i.e., of any, at least relatively 
clearly delimited, group of persons who would continuously hold them
selves ready fo~ the special .task of legal coercion through physical or 
psychological means. 

The existence of a mere custom, tven unaccompanied by convention, 
can be of far-reaching economic signifiance. The level of economic need, 
which constitutes the basis of all "economic activity," is comprehensively 
conditioned by mere custom. The individual might free himself of it 
without arousing the slightest disapproval. In fact, however, he cannot 
escape from it except with the greatest difficulty, and it does not change 
except where it comes gradually to give way to the imitation of the dif
ferent custom of. some other social group. 

We shall see' tha t the uniformity of mere usages c an be of importance 
in the formation of social groups and in facilitating intermarriage. It 
may also give a certain, though rather intangible, impetus toward the for
mation of feelings of "ethnic" identification and, in that way, contribute 
to the creation of community. At any rate, adherence to what has as such 
become customary is sHch a strong component of all conduct and, conse
quently, of all social action, that legal coercion, where it transfonns a 
custom into a legal obligation (by invocation of the "usual") often adds 
practically nothing to its effectiveness, and, where it opposes custom, 
frequently fails in the attempt to influence actual conduct. Convention 
is equally effective, if not even more. In countless situations the indi
vidual depends on his environment for a spontaneous response not 
guaranteed by any earthly or transcendental authority. The existence of 
a "convention" may thus be far more determinative of his conduct than 
the existence of legal enforcement machinery. 

Obviously, the borderline between custom and convention is fluid. 
The further we go back in history, the more we find thdt conduct, and 
particularly social action, is determined in an ever more comprehensive 
sphere exclusively by orientation to what is customary. The more this 
is so, the more disquieting are the effects of any deviation from the 
customary. In this situation, any such deviation seems to act on the 
psyche of the average individual like the disturbance of an organic f~nc
tion. This, in turn, seems to reinforce custom. 

Present ethnologlcal literature does not allow us to determine very 
dearly the point of transition from the stage of mere custom to the, at 
first vaguely and dimly experienced, "consensual" character of social 
action, or, in other words, to the conception of the binding nature of 
certain accustomed modes of conduct. Even less can we trace the changes 
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of the scope of activities with respect to which this transition took place. 
We shall thus by-pass this problem. It is entirely a question of termi
nology and convenience at w hic h point of this. continuum One shall 
assume the e>:istence of the subjective conception of a '!legal obligation." 
Objectively the chance of the factual occurrence of a violent reaction 
against certain types of conduct has always been present among human 
beings as well as among animals. It would be far-fetched, however, to 
assume in every such case the existence of a consensually valid norm, or 
that the action in question would be directed by a clearly conceived 
conscious purpose. Perhaps, a rudimentary conception of "duty" may be 
detenninative in the behavior of, some domestic animals to a greater 
e>:tent than may be found in aboriginal man, if we may use this highly 
ambiguous concept in what is in this conte>:t a dearly intelligible sense. 
We have no access, however, to the "s~bjective" e>:periences of the first 
homo sapiens and such concepts as the allegedly primordial, or even 
a priori, character of law or convention are of no use whatsoever to em
pirical sociology. It is not due to the a~sumed binding force of some rule 
or norm tha t the conduct of primitive man manifests certain e>:ternal 
factual regularities, especially in his relation to his fellows. On the con
trary, those organically conditioned regularities which we have to accept 
as psychophysical reality, are primary. It is from them that the concept 
of "natural nonns" arises. The inner orientation towards such regularities 
contains in itself very tangible inhibitions against "innovations," a fact 
which can be observed even today by everyone in his daily e>:periences, 
and it constitutes a strong support for the belief in such binding norms. 

B. CHANGE THROUGH INSPIRATION AND EMPATHY. In view of such 
observation we must ask how anything new can ever arise in this world, 
oriented as it is toward the regular as the empirically valid. No doubt 
innovations have been induced from the outside, i.e., by changes in the 
e>:ternal conditions of life. But the response evoked by e>:ternal change 
may be the e>:tinction of life as· well as its reorientation; there is no way 

. of foretelling. Furthermore, e>:ternal change is by no meanS a necessary 
precondition for innovation: in some of the most significant cases, it has 
not even been a contributing factor in the establishment of a new order. 
The evidence of ethnology seems rather to show that the most important 
source of innovation has been the influence of individuals who have 
e>:perienced certain "abnormal" states (which are frequently, but not 
alwa ys, regarded by present.day psychiatry as pathological) and hence 
have been capable of e>:ercising a special influence on others. We are 
not discussing here the origin of these e>:periences which appear to be 
"new" as a consequence of their "abnormality,'i but rather their effects. 
These influences which overcome the inertia of the customary mav 
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originate from a variety of psychological occurrences. To Hellpach3 we 
awe the distinction between two categories which, despite the possibility 
of intermediate forms, nonetheless appear as polar types. The first, 
inspiration, consists in the sudden awakening, through drastic means, of 
the awareness that a certain action "ought" to be dqne by him who has 
this experience. In the other form, that of empathy or identification, the 
influencing person's attitude is emphathically experien~ed by one or more 
others. The types of action which are produced in these ways may vary 
greatly. Very often, however, a collective action Cmassenhaftes Gemein
schaftshandeln) is induced which is oriented toward the influencing 
person and his experience and from which, in turn, certain kinds of 
con~ensus with corresponding contents may be developed. If they are 
"adapted" to the external environment, they wiD survive. The effects Ot 
"empathy" and, even more so, of "inspiration" (usually lumped together 
under the ambiguous term "suggestion") constitu.te the major sources for 
the realization d actual innovations whose establishment as regularities 
will, in turn, reinforce the sense of "oughtness," by which they may 
possibly be accompanied. The feeling of oughtness-as soon as it has 
developed any conceptual meaning-may undoubtedly appear as some
thing primary and original even in the case of innovation. Particularly 
in the case of "inspiration" it may constitute a psychological component. 
It is confusing, however, when imitation of new conduct is regarded as 
the basic and primary element in its diffusion. Undoubtedly, imitation 
is of extraordinary importance, but as a general IUle it is secondary and 
constitutes only a special case. If the conduct of a dog, man's oldest 
companion, is "inspired" by man, such conduct, obviously, cannot be ' 
described as "imitation of man by dog." In a very large number of cases, 
the relation between the persons in8uencing and those influenced is 
exactly of this kind. In some cases, it may approximate "empathy," in 
others, "imitation," conditioned either by rational purpose or in the ways 
d "mass psychology." , 

In any case, however, the emerging innovation is most likely to pro· 
duce consensus and ultimately law, when it derives from a strong in
spiration or an intensive identification. In such cases a convention 
will result or, under certain circumstances, even consensual coercive 
action against deviants. As long as religious faith is strong, convention, 
the approval or disapproval by the environment, engenders, as historkal 
experience shows, the hope and faith tha:t the supernatural powers too 
will reward or punish those actions. which are approved or disapproved 
in this world. Convention, under appropriate conditions, may also pro
duce the further belief that not only the actor himself but also those 
around him may have to suffer from the wrath of those supernatural 
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plWeI$, and that, therefore, reaction is incumbent upon all, acting either 
individually or through the coercive apparatus of some organization. In 
consequence of the constant recurrence of a certain pattern of conduct, 
the idea may arise in the minds of the guaraIltors of a particular norm, 
that they are confronted no longer with mere custom or convention, but 
with a legal obligation requiring enfor~ment. A norm which has at
tained such practical validity is called customary law. Eventually, the 
interests involved may engender a rationally considered desire to secure 
the convention, or the obligation of customary law, against subversion, 
and to place it .explicitly under the guarantee of an enforcement ma
chinery, i.e., to transform it into enacted law. Particularly in the field 
of the internal distribution of power among the organs of an institutional 
order experience reveals a continuous scale of transitions from norms of 
conduct guaranteed by mere convention to those which are regarded as 
binding and guaranteed by law. A striking example is presented oy the 
development of the British "constitution." 

c. BORDERUNE ZONES BETWEEN CONVENTION, CUSTOM AND LAW. 

Fin~lIy, any rebellion against convention may lead the environment to 
make use of its coercively guaranteed rights in a manner detrimental 
to the rebel; for instance, the host uses his right as master of the house 
against the guest who has merely infringed upon the conventional rules 
of social amenity; or a war lord uses his legal power of dismissal against 
the officer who has infringed upon the c~e of honor. In such cases the 
conventional rule is, in fact, indirectly supported by coercive means. 
The situation differs from that of "unguaranteed" law insofar as the 
initiation of the coercive measures is a factual, but not a legal, conse
quence of the infringement of the convention, although the legal right 
to exclude anyone from his house belongs to the master as such. But a 
directly unguaranteed legal proposition draws its validity from the fact 
that its violation engenders consequences somehow via a guaranteed legal 
nonn. Where, on the other hand, a legal norm refers to "good morals" 
(die guten Sitten),9 i.e., conventions worthy of approval, the fulfillment 
·of the conventional obligations has also become a legal obligation and we 
have a case of indirectly guaranteed law. 

There are also numerous instances of intermediate types, as, for 
example, the courts of love of the Troubadours of Provence which had 
"jurisdiction" i.n matters of 10ve;10 or the "judge" in his original role as 
arbitrator seeking to procure a settlement between feuding antagonists, 
perhaps also rendering a verdict, but lacking coercive powers of his own; 
or, finally, modem international courts of arbitration In such cases, the 
amorphous approval or disapproval of the environment has crystallized 
into a set of commands, prohibitions, and permissions authoritatively 
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~romulgated, i.e., a concretely. organized pattern of psychic coercion. 
Excepting situations of mere play, as, for instance, the courts of love, 
such cases may be classified as "law" provided the judgment is normally 
backed not only by the personal, and therefore irrelevant, opinion of the 
judge, ,but by, at least, some boycott as self-help of the kinship group, 
the state, or some other group of persons whose right has been violated, 
as in the last two of tEe illustrations above. 

According to our definition, the fact that some type of conduct is 
"approved" or «disapproved" by ever so many'persons is insufficient to 
constitute it as a "convention"; it is essential that such attitudes are likely 
to find expression in a specific environment. This latter term is, of course, , 
not meant in any geographical sense. But there must be some test for 
defining that group of persons which constitutes the environment of the 
person in question. It does not matter in this context whether the test 
is constituted by profession, kinship, neighborhood, statU& group, ethnic 
group, religion, political allegiance, Or anything else. Nor does it matter 
that the membership is changeable Or unstable. For the existence of a 
convenlion in our sense it is not required that the environment be con
stituted by an organjzation (as we understand that term). The very 
opposite is frequently the case. But the validity of law, presupposing, as 
we have seen, the existence of an enforcement machinery, is necessarily 
a corol~ry of organizational action. (Of course, this does not mean that 
only organizational action---or even mere social action-is legally regu
lated by organization.) In this sense the organization may be said to be 
the "sustainer" of the law. 

On the other hand, we are far from asserting that legal Iules, in th~ 
sense here used, would offer the only standard of subjective orientation' 
for social, consensual, rationally controlled, organizational or institutional. 
action, which, we must remember, is nothing but a segment of Sociologi
cally relevant conduct in general. If the order of an organization is under
stOOd to be characteristic of, or indispensable to, the actual COurse of 
social action, then this order is only to a small extent the result of an 
orientation toward legal rules, To the extent that the regularities are 
consciously oriented towards rules at all and do not merely spring from 
unrefle<:tive habituation, they are of the nature of "custom" and "con
vention"; often they are predOminantly rational maxims of purposeful 
~f-interested action, on the effective operation of which each participant 
is counting for his own conduct as well as that of all others. This expecta
tion is, indeed, justified objectively, especially since the maxim, though 
lacking legal guaranties, often constitutes the subject matter of some as
sociation or consensus. The chance of legal coercion which, as already 
mentioned, motivates even "legal" conduct only to a slight extent, is also 
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objectively an ultimate guaranty for no more than a fraction of the actual 
course of consensually oriented conduct. 

It should thus be dear that, from the point of view of sociology, the 
'~ransitions from mere usage to convention and from it to law are fluid. 

3· Excursus in Response to Rudolf Stammler 

Even from a non-sociological point of view it is wrong to distinguish 
between law and ethics by asserting that legal norms regulate mere ex
ternal conduct, while moral norms regulate only matters of conscience. 
The Jaw, it is true, does not always regard the intention of an action as 
relevant, and there have been legal propositions and legal systems in 
which legal consequences, including even punishment, are merely deter
mined by external events. But this situation is not the normal one. Legal 
consequences attach to bona or mala ~des, or intention, or moral turpi
tude, and a good many other purely subjective factors. Moral command
~ents, on the other hand, are aiming at overcoming in external conduct 
those anti-normative impulses which form pIrt of the "mental attitude." 

From the normative point of view we should thus distingUish be
tween the ty,Q phenomena not as external and subjective, but as repre
senting different degrees of nonnativeness. 

From .the sociological point of view, however, ethical validity is 
normally identical with validity "on religious grounds" or "by virtue of 
convention." Only an abstract standard of conduct subjectively conceived 
as derived from ultimate axioms could be regarded as an exclusively 
ethical norm, and this only in so far as this conception would acquire 
practical significance in conduct. Such conceptions have in fact often 
had real Significance. But wherever this has been the case, they have 
been a relatively late product of philosophical reB.ection. In the past, as 
~ell as in the present, "moral commandments" in contrast to legal com
mands are, from a sociological point of view, normally either reli
gious! y or conventionally conditioned maxims of conduct They are not 
distinguished from law by hard and fast criteria. There is no socially 
important moral commandment whJch has not been a legal command 
at one time or another. 

Stammler's distinction between convention and legal norm according 
to whether or not the fulfillment of the norm is dependent upon the free 
will of the individualu is of no use whatsoever. It is incorrect to say that 
the fulfillment of conventional "obligations," for instance of a rule of 
social etiquette, is not "imposed" on the individual, and that its non-
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fulfillment would simply result in, or coincide with, the free and volun
tary separation from a voluntary consociation. It may be admitted that 
there are norms of this kind, bu,t they exist not only in the sphere of 
convention, but equally in that of law. The clausula rebus sic stantibus 
iu fact often lends itself to such use. At any rate, the distinction between 
conventional lule artd legal norm in Stimmler's own so<:iology is not 
centered on this test Not only the theoretically constructed anarchical 
society, the "theory" and "critique" of which Stammler has elaborated 
with the aid of his scholastic concepts, but also a good number of con· 
sociations existing in the real world have dispensed with the legal char
acter of their conventional norms. They have done so on the assumption 
that the mere fact of the social disapproval of norm infringement with 
its, often very real, indirect consequences will suffice as a sanction. From 
the sociological point of view, legal order and conventional order do thus 
not constitute any basic contrast, since, quite apart from obvious cases 
of transition, convention, too, is sustained by psychological as well as 
(at least indirectly) physical coercion. It is only with regard to the 
sociological structure of coercion that they differ: The conventi~nal order 
lacks specialized personnel for the implementation of coercive power 
(enforcement machinery: priests, judges, police, the military, etc.). 

Al;>ove all, Stammler confuses the ideal validity of a norm with the 
assumed validity of a norm in its actual influence on empirical action, 
The former can be deduced systematically by legal theorists and moral 
philosophers; the latter, instead, ought to be the subject of empirical 
observation. Furthermore, Stammler confuses the normati~e regulation 
of conduct by rules whose "oughtness" is factually accepted 'by a sizable 
number of persons, with the factual regularities of human conduct 
These two concepts are to be strictly separated, however. 

It is by way of conventional rules that merely factual regularities of 
action, i.e., usages, are frequently transformed into binding norms, guar
anteed primarily by psychological coercion. Convention thus makes tra
dition. The mere fact of the regular reCUrrence of certain events some
how confers on them the dignity of oughtness. This is true with regard 
to natural events as well as to action conditioned organically or by un
'reflective imitation of, or adaptation to, external conditions of life. It 
applies to the accustomed COUrse of the stars as ordained by the divine 
powers, as well as to the seasonal Hoods of the Nile or the accustomed 
way <i remunerating slave laborers, who by the law are unconditionally 
surrendered to the power of their masters. 

Whenever the regularities of action have beoome conventionalized, 
i.e., whenever a statistically frequent action (Massenhandeln) has be
come a consensually oriented action CEinverstiindnishandeln)-this is, in 
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our terminology, the real meaning of this development-we shall speak 
of "tradition." 

It cannot be overstressed that the mere habituation to a mode of 3C~ 
tion, the inclination to preserve this habituation, and, much more so, 
tradition, have a formidable influence in favor of a habituated legal order, 
even where such an order originally derives from legal enactment. This 
influence is more powerful than any reRection on impending means of 
coercion or other consequences, considering also the fact that at least 
some of those who act according to the "norms" are totally unaware of 
them. 

The transition from the merely unreflective formation of a habit to 
the conscious acceptance of the maxim that action should be in accord
ance with a norm is always fluid. The mere statistical regularity of an 
action leads to the emergence of moral and legal convictions with corre~ 
sponding contents. The threat of physical and psychologial coercion, on 
the other hand, imposes a certain mode of action and thus produces 
habituation and thereby regularity of action. 
, Law and convention are intertwined as cause and effect in the actions 

of men, with, against, and beside, one another. It is grossly misleading 
to consider law and convention as the "forms" of conduct in contrast 
with its "substance" as Stammler does. The belief in the legal or con~ 
ventional oughtness of a certain action is, from a sociological point of 
view, merely a superadditum increasing the degree of probability with 
which an acting person can calculate certain consequences of his action. 
Economic theory therefore properly disregards the character of the norms 
to some extent. For the economist the fact that someone "possesses" some~ 
thing simply means that he can count on other persons not to interfere 
with his disposition over the object. This mutual respect of the right of 
disposition may be based on a variety of considerations. It may derive 
from deference to conventional or legal norms, or from considerations 
of self-interest on the part of each participant. Whatever the reason, it 

,is of no primary concern to economic theory. The fact that a person 
"owes" something to another can be translated, sociologically, into the 
following terms: a certain commitment (through promise, tort, or other 
cause) of one person to another; the expectation, based thereon, that 
in due course the former will yield to the latter his right of disposition 
over the goods concerned; the existence of a chance that this expecta~ 
tion will be fulfilled. The psychoJogical motives involved are of no 
primary interest to the economist. 

An exchange of goods means: the transfer of an object, according to 
an agreement, from the factual control of one person to that of another, 
this transfer being based on the assumption that another object is to be 
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tr3nsferred from the factual control of the second to that of the hrst. Of 
those who take part in a debtor·creditor relationship or in a barter, each 
one expects that the other will conform to his own intentions. It is not 
necessary, however, to assume conceptually any "order" outside Or above 
the two parties to guarantee, command, or enforce compliance by means 
of coercive machineIY or social disapproval. Nor is it necessary to assume 
the subjetive belief of either or both parties in any "binding" nonn. For 
the partner to an exchange can depend on the other partner's egoistic 
interest in the future continuation of exchange relationships Or other 
similar motives to offset his inclination to break his promise-a fact 
which ap~ars tangibly in the so·calld "silent trade" among primitiv~ 
peoples as well as in modern business, especially on the st(tk exchange. 

Assuming purely expediential rationality, each participant can and 
does, in fact, depend on the probability that under normal circumstances 
the other party will act "as if" he accepted as "binding" the nOrm that 
one has to fulfill his promises. Conceptually this is quite sufficient. But 
it goes without saying that it makes a difference whether the partner's 
expectation in this respect is supported by one or both of the following 
guaranties: 1. the factually wide currency, in the environment, of the 
subjective belief in the' objective validity of such a nonn (consensus); 
2. even more so, the creation of a conventional guaranty through regard 
for social approval or disapproval, or of a legal guaranty through the 
existence of enforcement machinery. 

Can it be said that a stable private economic system of the modern 
type would be "unthinkable" without legal guaranties"? As a matter of 
fact we see that in most business transactions it never OCCUIS to anyohe 
even to think of taking legal action. Agreements on the stock exchange, 
for example, take place between professional traders' in such forms as 
in the vaSt majority of cases exclude "proof' in cases of bad faith: the 
contracts are oral. or are recorded by marks and notations in the trader's 
own notebook. Nevertheless, a dispute practically never OCCUIS. Likewise, 
there are organizations pursuing purely economic ends the rules of which 
nonetheless dispense entirely, or almost entirely, with legal protection 
from the state. Certain types of "cartels" were illustrative of this class of 
organization. It often happened also that agreements which had been 
concluded and were valid according to private law were rendered in
operative through the dissolution of the organization. as there was no 
longer a formally legitimated plaintiff. In these instances. the organiza
tion with its own coercive apparatus had a system of "law" which was 
totally lacking in the power of forcible legal coercion. Such coercion, at 
any rate, was available only so long as the organization was in existence. 
As a result of the peculiar subjective attitude of the participants. cartel 
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contracts often had not even any effective conventional guarantee. How· 
ever, they often functioned nonetheless for a long time and quite effi
dentIy in consequence of the convergent interests of an the participants. 

Despite all such facts, it is obvious that forcible legal guarantee, espe
cially where exercised by the state, is not a matter of indifference to 
such organizations. Today economic exchange is quite overwhelmingly 
guaranteed by the threat of legal coercion. The normal intention in an 
act of exchange is to acquire certain subjective "rights," i.e., in socio· 
logical terms, the probability of support of one's power of disposition 
by the coercive apparatus of the state. Economic goods today are normally 
at the same time legitimately acquired rights; they are the very building 
material for the universe of the economic order. Nonetheless, even today 
they do not constitute the total range of objects of exchange. 

Economic opportunities which are not guaranteed by the legal order, 
or the guaranty of which is even refused on grounds of policy by the 
legal order, can and do constitute objects of exchange transactions which 
are not only not illegitimate but perfectly legitimate. They include, for 
iristance, the transfer, against compensation, of the goodwill of a business. 
The sale of a goodwill today normally engenders certain private law 
claims of the purchaser against the seIler, namely, that he will refrain 
from certain actions and will perfonn certain otheIs, for instance, "intro· 
duce" the purchaser to the customers. But the legal order does not en
force the claims against third parties. Yet, there have been and still are 
cases in which the coercive apparatus of the political authority is available 
for the exercise of direct coercion in favor of the owner or purchaser of a 
"market," as for instance in the case of a guild monopoly-or some other 
legally protected monopoly. It is well known that Fichte12 considered it as 
the essential characteristic of modern legal development that, in contrast 
to such cases, the modem state guarantees only claims on concrete usable 
goods or labor services. Besides, so-called "free competition" finds its legal 
expression in this velY fact. Yet, although such "opportunities" have re
mained objects of economic exchange even without legal protection. 
against third parties, the absence of legal guaranties has nevertheless far
reaching economic consequences. But from the point of view of economics 
and sociology it remains a fact that, on general principle, at least, the 
interference of legal guaranties merely increases the degree of certainty 
with which an economically relevant action can be calculated in advance. 

The legal regulation of a subject l"J]atter has never been carried out 
in all its implications anywhere. This would require the availability of 
some human agency which in every case of the kind in question would 
be regarded as being capable of detennining, in accordance with some 
conceived nonn, what ought to be done "by law." We shan by-pass here 
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the interaction between consociation and legal order: ~s we have seen 
elsewhere, any rational consociation, and therefore, any order of 50'

cial and consensual action is posterior in this respect Nor shall we 
discuss here the proposition tha t the development of social and consensual 
action continually creates entirely new situations and raises problems 
which can be solved by the accepted norms or by the usual 10glc of 
jurisprudence only in appearance or by spurious reasoning (d. in this 
respect the thesis of the "free-law" movement)., 

We are concerned here with a more basic problem: It is a fact that 
the most "fundamental" questions often are left unregulated by law 
even in legal orders which are otherwise thoroughly rationalized. Let us 
illustrate two specific types of this phenomenon: 

(J) A "constitutional" monarch dismisses his responsible minister and 
fails to replace him by any new appointee so that there is nO one to 
countersign his acts. What is to be done "by law" in such a situation? 
This question is not regulated in any constitution anywhere in the 
world. What is clear is no more than that certain acts of the government 
cannot be "validly" taken. 

(2) Most constitutions equally omit consideration of the following 
question: What is to be done when those parties whose agreement is neces
sary for the adoption of the budget are unable to reach an agreement? 

The first problem is described by Jel1inek as "moot" for all practical 
purposes.13 He is right. What is of interest to us is just to know why it 
is "moot." The second type of "constitutional gap," on the other hand, 
has become very practical, as is well known.H If we understand "con·' 
stitution," in the sociologlcal sense, as the modus of distribution of power 
which determines the possibility of regulating social action, we may, 
indeed, venture the proposition that any community's constitution in the 
sociologiCilI Sense is determined by the fact of where tlnd how its con
stitution in the juridkaI sense contains such "gaps," especially with re
gard to basic questions. At times such gaps d the second type have been 
left intentionally where a constitution was rationally enacted by con
sensus or imposition. Thi,s was done simply because the interested party 
or parties who exercised the decisive influence on the drafting of the 
constitution in Cjuestion expected that he or they would ultimately have 
sufficient power to control, in accordance with their own desires, that 
portion of social action which, while lacking a basis in any enacted nonn, 
yet had to be carried on somehow. Returning to our illustration: they 
expected to govern without a budget. 

Gaps of the first type mentioned above, on the other hand, usually 
remain open for another reason: Experience seems to teach convincingly 
that the self-interest of the party or p;:trties concemed (in our_example, 
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of the monarch) will a t all times suffice so to condition his way of acting 
that the "absurd" though legally possible situation On our example, the 
lack of a responsible minister) will never occur. Despite the "gap," gen
eral consensus considers it as the unquestionable "duty" of the monarch 
to appoint a minister. As there are legal consequences attached to this 
duty, it is to be considered as an "indirectly guaranteed legal obligation." 
Such ensuing legal conse<:juences are: the impossibility of executing cer
tain acts in a valid manner, i.e., of attaining the possibility of having them 
guaranteed through the coercive apparatus. But for the rest, it is not estab
lished, either by law or convention, what is to be done to carryon the 
administration of the state in case the ruler should not fulfill this duty; 
and since this case has never occurred thus far, there is no custom either 
which could become the source for a decision. This situation constitute: 
a striking illustration of the fact that law, convention, and custom are 
by no means the only forces to be counted on as guarantee for such con· 
duct of another person as is expected of, promised by, or otherwise re· 
garded as due from, him. Beside and above these, there is another force 
,to be reckoned with: the other person's self-interest in the continuation 
of a certain consensual action as such. The certainty with which the 
monarch's compliance with an assumedly binding duty can be anticipated 
is no doubt greater, but only by a matter of degree, than the certainty
if we may return now to our previous example-with wnich a partner 
to an exchange counts, and In the case of continued intercourse, may 
continue to count, upon the other party's conduct to conform with his 
own expectations. This certainty exists even though the transaction in 
q'.lestion may lack any nonnative regulation or coercive guaranty. 

\Vhat is relevant here is merely the observation that the legal as well 
as the c:onventional regulation of consensual or rationally regulated action 
may be, as a matter of principle, incomplete and, under certain circum
stances, wiJl be so <:juite consciously. While the orientation of social action 
to a norm is constitutive of consociation in any and every case, the co
ercive apparatus does not have this function with regard to the totality 
of all stable and institutionally organizational action. If the absurd case 
of illustration C i) were to occur, it would certainly set legal specula
tion to work immediately and then perhaps,.a conventional, or even legaL 
regulation would come into existence. But in the meantime the problem 
would already have been actually solved by some social or consensual or 
rationally regulated action the details of which would depend upon the 
nature of the concrete situation. Nonnative regulation is one important 
causal component of consensual action, but it is not, as claimed by 
Stammler, its universal "form." 

For a discipline such as sociology, which searches for empirical 
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regularities and types, the legal guarantees and their underlying norma· 
tive conceptions are of interest both as consequences and as causes or con
comitant causes of certain regularities of human action which are as 
such directly relevantto sociology, or of regularities of natural occurrences 
engendered by human action which as such are indirectly relevant to 
sociology. 

Factual regularities of conduct ("customs") can, as we have seen, 
become the source of lules foT' conduct ("conventions," "law"). The 
reverse, however, may be equaIly true. Regularities may be produced by 
legal nonns, acting by themselves or in combination with other factors. 
Tbis applies not only to those regularities which directly realize the. 
content of the legal norm in question, but equally to regularities of a 

i different kind. Tbe fact that an official, for example, goes to his office' 
r. regularly every day is a direct consequence of the order contained in a 

legal norm which is accepted as "valid" in practice. On the other hand, 
the fact that a traveling salesman of a factory visits the retailers regularly 
each year·for the solicitation of orders is only an indirect effect of legal 
norms, viz., of those which permit free competition for customers and 
thus necessitate that they be wooed. The fact that fewer children die 
when nursing mothers abstain from work as a result of a legal or con
ventional "norm" is certainly a consequence of the validity of that norm, 
Where it is an enacted legal norm, this result has certainly been one of 
the rationally conceived ends of the creators of that norm; but it is ob· 
vious that they can decree only the abstention from work and not the 
10wer death rate. Even with regard to directly commanded or prohibited 
conduct, the practical effectiveness of the validity of a coercive norm 
is obviously problematic. Observance follows to an "adequate" degree, 
but never without exceptions. Powerful interests may indeed induce a 
situation in which a legal norm is violated, without ensuing punishment, 
not only in isolated instances, but p~evalently and permanently, in spite 
of the coercive apparatus on which the "validity" of the norm is founded 
When such a situation has become stabilized and when, accordingly, 
prevailing practice rather than the pretense of the written law has become 
normative of conduct in the conviction of the participants, the guarantee
ing coercive power will ultimately cease to compel conduct to conform 

, to the latter. In such case, the legal theorist speaks of "derogation through 
customary law." ' 
, '. "Valid" legal norms, which are guaranteed by the coercive apparatus 

of the political authority, and conventional rules may also coexist, how
ever, in a state of chro.lic con8ict We have observed such a situation 
in the case of the duel, where private revenge has been transformed by 
convention. And while it is not at all unusual that legal norms are ra-
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tionally enacted with the purp05e of changing existing "customs" and 
conventions, the normal development is more usually as follows: a legal 
order is empirically "valid" owing not so much to the availability of 
coercive guaranties as to its habituation as "usage" and its "routinization." 
To this should be added the pressure of convention which, in most cases, 
disapproves any Ragrant deviation from conduct corresponding to that 
order. 

For the legal theorist the (ideological) validity of a legal norm is 
conceptually the prius. Conduct which is not directly regulated by law 
is regarded by him as legally "permitted" and thus e'iually affected by 
the legal order, at least ideologically. For the sociologist, on the other 
hand, the legal and particularly the rationally enacted, regulation of 
conduct is empirically only one of the factors motivating social action; 
moreover, it is a factor which usually appears late in history and whose 
effectiveness varies greatly. The beginnings of actual regularity and 
"usage," shrouded in darkness everywhere, are attributed by the soci
ologist, as we have seen, to the instinctive habituation of a pattern of 
co,nduct which was "adapted" to given necessities. At least initially, this 
pattern of conduct was neither conditioned nor changed by an enacted 
norm. The increasing intelvention of enacted norms is, from our point of 
view, only one of the components, however characteristic, of that process • 
of rationalization and association whose growing penetration into all 
spheres of social action we shall have to trace as a most essential dynamic 
factor in development. 

4. Summary of the Most General Relations Between Law 
and Economy 

In sum, we can say about the most general relationships between 
law and economy, which alone concern us here, the following: 

(I) Law (in the sociological sense) guarantees by no means only 
economic interests but rather the most diverse inrerests ranging from the 
most elementary one of protection of personal seculity to such purely 
ideal goods as personal honor or the honor of the divine powers. Above _ 
all, it guarantees political, ecclesiastical, familial. and other positions of 
authority as well as positions of social preeminence of any kind which 
may indeed be economically conditioned or economically relevant in the 
most diverse ways. but which are neither economic in themselves nor 
sought for preponderantly economic ends. 

(:2.) Under certain conditions a "legal order·' can remain unchanged 
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while economic relations are undergoing a radical transformation. In 
theory, a socialist system of production ~ould ·be brought about without 
the change of even a single paragraph of our laws. simply by the gradual, 
free contractual acquisition of all the means of production by the p0-
litical authority. This example is extreme; but; for the purpose of thea. 
retical speculation, extreme examples are most useful. Should such a 
situation ever come about-which is most unlikely, though theoretically 
not unthinkable-the legal order would still be bound to apply its co· 
ercive machinery in case its aid were invoked for the enforcement of 
those obligations which are characteristic of a productive system based 
on private property. Only, this case would never occur in fact.l~ 

(3) TI e legal status of a matter may be basically different according 
to the point of view of the legal system from which it is considered. 
But such differences [of legal dassi/lcationj need not have any relevant 
economic consequences provi&~d only that on those points which gener
ally are relevant economically, the practical effects are the same for the 
interested parties. This not only is possible, but it actually happens 
widely, although it must be conceded that any variation of legal classmca
tion may engender some economic consequences somewhere. Thus totally 

" different forms of action would have been applicable in Rome depending 
on whether the "lease" of a mine were to be regarded legally as a lease 
in the strict sense of the term, or as a purc.base. But the practical effects of 
the difference for economic life would certainly have been very slight. '6 

(4) Obviously, legal guaranties are directly at the service of economic 
interests to a very large extent. E'en where this does not seem to be, or 
actually is not, the case, economic interests are among the strongest fac
tors influenCing the creation of law. For, any authority guaranteeing a 
legal order depends, in some way, upon the consensual action of the 
constitutive social groups, and the formation of social groups depends, to 
a large extent, uPO:l constellations of material interests. 

(5) Only a limited measure of success can be attained through the 
threa't of coercion supporting the legal order. This applies especially to 
the economic sphere, owing to a number of external circumstances as 
well as to its own peculiar nature. It would be quibbling, however, to 
assert that law cannot "enforce" any particular economic conduct, on the 
ground that we would have to say, with regard to all its means of co
ercion, that coactus tatnen voluit ("Although coerced, it was still his 
will.") For this is true, without exception, of all coercion which d~s 
not treat the person to be coerced simply as an inanimate object. Even 
the most drastic means of c~rcion and punishment are bound to fail 
where the subjects remain recalcitrant. In many spheres such a situation 
would always mean that the participants have not been educated t() 
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acquiescence. Such education to acquiescence in the law of the time and 
place has, as a general rule, increased with growing pacification. Thus it 
should seem that the chances of enforcing economic conduct would have 
increased, too. Yet, the power of law over economic conduct has in many 
respects grown weaker rather than stronger as compared with earlier 
conditions. The effectiveness of maximum price regulations, for example, 
has always been precarious, but under present-day conditions they have 
an even smaller chance of success than ever before. 

ThUs the measure of possible influence on economic activity is not 
simply a function of the general level of acquiescence towards legal co· 
ercion. The limits of the actual success of legal coercion in the economic 
sphere rather arise fro.n two main sources. One is constituted by the 
limitations of the economic capacity of the persons affected. There are 
limits not only to the stock itself of available goods, but also to the way 
in which that stock can possibly be used. For the patterns of use and 
of relationship among the various economi~ units are determined by habi t 
and can be adjusted to heteronomous norms, if at all, only by difficult 
reorientations of all economic dispositions, and hardly without losses, 
which means, never without frictions. These difficulties increase with the 
degree of development and universality of a particular form of consensual 
action, namely, the interdependence of the individual economic unirs in 
the market, and, consequently, the dependence of everyone upon the 
conduct of others. The second source of the limitation of successful legal 
coercion in the economic sphere lies in the relative proportion of strength 
of private economic interests on the one hand and interests promoting 
conformance to the rules of law on the other. The inclination to forego 
economic opportunity simply,in order to act legally is obViously slight, 
unless circumvention of the formal law is strongly disapproved by a 
powerful convention, and such a situation is not likely to arise where the 
interests affected by a legal.innovation are widespread. Besides, it is often 
not difficult to disguise the circumvention of a law in the economic 
sphere. Quite particularly insensitive to legal influence are, as experience 
has shown, those effects which derive directly from the ultimate sources 
c:i economiC action, such as the estimates of economic value and the 
formation of prices. This applies particularly to those situations where the 
determinants in production and consumption do not lie within a com
pletely transparent and directly manageable complex of consensual con
duct. It is obvious. besides, that those who continuously operate in the 
market have a far greater rational knowledge of the market and interest 
<;ituation than the legislators and enforcement officers whose interest is 
only formal. In an economy based On all-embracing interdependence on 
the market the possible and unintended repercussions of a legal measure 
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must to a large extent escape the foresight of the legislator simply because 
they depend upon private interested parties. It is those private interested 
parties who are in a position to distort the intended meaning of a legal 
norm to the point of turning it into its very opposite, as has often hap
pened in the past. In view of these difficulties, the extent of factual im· 
pact of the law on economic qmduct cannot be determined generally, 
but must be calculated for each particular case. It belongs thus to the 
field of case studies in social economics. In general, no more can be as
serted than that, from a purely theoretical point of view, the complete 
monopolization of a market, which entails a far greater perspicuity of the 
situation, technically facilitates the control by law of that particular sec
tor of the economy. If it, nevertheless, does not always in fact increase 
the opportunities for such control, this result is usually due either to legal 
particularism arising from the existence of competing political associa
tions, or to the power of the private interests amenable to the monop' 
olistic control and thus resisting the enforcement of the law. 

(6) From the purely theoretical point of view, legal guaranty by the 
state is not indispensable to any basic economic phenomenon. The pro-

t tection of property, for example, can be provided by the mutual aid sys
tem of kinship groups. Creditors' rights have sometimes been protected 
more effiCiently by a religiOUS community's threat of excommunication 
than by political bodies. "Money," too, has existed in almost all of its 
forms, without the state's guaranty of its acceptability as a means of pay. 
ment. Even "chartal" money, i.e., money which derives its character as 
means of payment from the marking of pieces rather than from their 
substantive content, is conceivable without the guaranty by the state. ' 
Occasionally chartal money of non-state origin appeared even in spite of 
the eJ(istence of an apparatus of legal coercion by the state: the ancient 
Babylonians, for instance, did not have "coins" in the sense of a means 
of payment constituting legal tender by proclamation of the political 
authority, but contracts were apparently in use under which payment 
was to be made in pieces of a fifth of a shekel designated as such by the 
stamp of a certain "firm" (as we would say).'1 There was thus lacking 
any guaranty "proclaimed" by the state; ,the chosen unit of value was 
derived, not from the state, but from private contract. Yet the means of 
payment was "chartal" in character, and the state guaranteed coercively 
the concrete deal. 

Conceptually the "state" thus is not indispensable to any economic 
activity. But an economic system, especially of the modem type, could 
certainly not exist without a legal order with very special features which 
could not develop eJ(cept in the frame of a public legal order. Present-day 
economic life rests on opportunities acquired through contracts. It is 
true, the private interests in the obligations of contract, and the common 
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interest or all prop~rty holders in the mutual protection of property are 
.still considerable, and jndividuals are still markedly influenced by con~ 
vention and custom even today. Yet, the inHuence of these factors has 
declined due to the disintegration of tradition, Le., of the tradition~ 
determined relationshjps as well as of the belief in their sacredness. 
Furthermore, class interests have COme to diverge more sharply from 
one another than ever before. The tempo of modem business communica~ 
tion requires a promptly and predictably functioning legal system, i.e., 
one which is guaranteed by the strongest coercive power. Finally, modem 
economic life by its very nature has destroyed those other associations 
which used to be the bearers of law and thus of legal guaranties. This 
has been the result of the development of the market. The universal 
predominance of the market consociation requires on the one hand a legal 
system the functioning of which js calculable in accordance with rational 
rules. On the other hand, the constant expansion of the market, which 
we shall get to know as an inherent tendency of the market consociation, 
has favored the monopolization 'and regulation of all "legitimate" coercive 
power by one universalist coercive jnstitutio~ through the disintegration 
of all particularist status determined and other coercive structures which 
have been resting mainly on economic monopolies. 

NOTES 

Unless otherwise indicated, notes are by Rheinstein. For full references of 
works mentioned, see Sociology of La w, c h. V III:i, n. I. 

I. Legal dogmatics (dog'"'"tische RechlswinenschaflJ-the tenn frequently 
used in German to mean the legal science of the law itself as distinguished from 
such ways of looking upon law from the outside as philosophy, history. or soci
ology of law. 

2.. See now Part One, ch. I: :;. but the reference is presumably to "Some Cate-
gories of Interpretive Sociology I" GAzW -443. (R) 

3· See 01" cit., 4-45. -447f., -466. (RJ 
-4. CEo below, ch. VIII:v:8, 
:;. This is an early fonnulation of the relationship between usage, custom, 

interest constellation, law and convention, repeated in Part I, sec. -4--6. (R) 
6. CEo below, c h. VIII:iji: 1. 
7. Cf.PattTwo,ch.lV::z..(WJ 
8. Willy Hellpach (1877-1955J, professor of medlcine, known by his' 

• highly original investigations on the inBuellce of meteorolOgical and geographic 
phenomena upon the mind. See his "Die geistigen Epidemien." Die GeseUscha~, 
XI, 1906., '. 

9. Cf. German Civil Code, Sec. 138: "A tTaDiaction which is contrary to 
good morals is void"; Sec. 8:2.6: "One who causes harm to another intentionally 
and iIi a manner which is against good morals. has to compensate the other for 
such harm." 

10. The "courts of love" (rours d'aneour) belonged to the amusements of p0-
lite society at the high period of chivalry and the troubadours (twelfth to thir-
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~nt h o::ntury J. They are reported to have consisted of cif~les 0 f ladies who were 
organized in the way of courts and rendered judgments and opinions in mattelS 
of courtly love and manners. They flourished in southern France, especially Pro
vence, where they,came to an end with the collapse of Proven~al society in the 
"crusade" against the Albigensian heretics. In the late Midd e Ages, a brilliant 
court of love is reported to have Bourished for some years at the Burgundian 
court; d. HmZINGA, WANING OF THE MIDDLE AGES (I91.4), c. 8, p. 103. On 
the courts 0 f love in general, see CAPEPIGUE, us GOURS D'AMOUR (1863); 
RA}NA, LI;i (;ORTI D'AMORE (1890); and the article by F. Bonnardot in l. LA 
GRANDE ENCYCLOPBDIE 805, with further literature. 

II. Rudolf Stammler, WirtschQft ~nd Recht nQch de mQteriQlistischen Ce-
schichtSQ'UffQss'U'?-8 (1896), u. . 

12. Joh. Gottlieh Fichte, Der geschlosu7te HQNdelsstQat (1800), Bk. I, c. 7-
13. GESETZ UND VERORDNUNG (1887) 2.95; VERFASSUNGSANDERUNG tND 

VERFASSUNGSWANDEL (1906 ) 43. 
14. The situation arose in Prussia when the predominantly liberal Diet early 

in 1860 refused ro pass Bismarck's budget because cf its disapproval cf his policy 
of annaments (so-called Era of ConlIict or Konflilttsl'eriode). In Austria, too, Par
liament (Reichsrat) repeatedly was uoable to reach agreement on a budget during 
that period of conffic·t between the several ethnic groups of.the Monarchy which 
preceded the outbreak of World War 1. 

IS· The nonns of the legal order existing before the total socialization took 
place could also be applied after its occurrence, if legal title to the various means 
of production were to be ascribed not to one single, central public authority but 
to formally autonomous public institutions or corporations which are to regulate 
their felationships to each other by contractual transactions, subject to the direc
tions of, and control by. the central planning authority. Such a situadon does in
deed exiSt in the Soviet Union. Cf. H. J. BERMAN, }USTICE IN RUSSIA (1950), 
and review by Rheinstein (1951) 64 HARv. L. REV. 1387. 

16. Cf. in American law the controversy as to the correct legal classification 
of a mining or oil and gas lease: does the transaction create a profit a prendre, or 
does it give to the "lessee" the title to the minerals, or does it result in the erea-, 
tion of a leasehold interest in the strict sense of the term( As in Rome, the 
"proper" classification may be relevant in some practical respect as, for instance, 
with regard to the <Juestion of whether, in the case of the death of the lessee-
if he should ever be an individual!-his interest descends as real, or is to he dis
tributed as personal, property. In the fonner case it would, ordinalily, not be 
touched for the payment of dehts of the deceased until all the personal property 
has been exhausted; in the latter, the "lease" would be immediately available for 
the creditors along with the other "personal" a~ts of the decedent. But, by and 
large, the economic situation is one and the same whichever of the various legal 
classifications is applied. 

17. No reference to a pnctice of the kind mentioned could be located ex
cept the following passage in B. MAISSNER, BARYLONUIN UND ASSYRUIN (I9l.O) 
356; "As one <:ould not generally rely upon the weight and nnene5s of the silver 
and thus had to check (xdtu), one preferred to receive silver bearing a stamp 
(1tQnku) by which the weight and fineness would be guaranteed. In contracts 
from the period of the nrsr Babylonian dynasty we: nnd shekels mentioned 'witb 
a stamp'C?) of Bahylon (Vorderasiatische Bibliothek VI, No. 217, IS) Of shekels 
'from the city of Zahan' or 'from Grossippar' (Brit. Mus. Cuneiform Tablets IV, 
47, I9 a)." 

 



CHAPTER I I 
THE ECONOMIC 

RELA TIONSHIPS OF 

ORGANIZED GROUPS 

I. Economic Action and Economically Active Groups 

Most social groups engage in economic activities. Contrary to an un
suitable usage, we shall not consider every instrumental (.:IVeckrationale) 
action as economic. Thus, praying for a spiritual good is not an economic 
act, even though it may have a definite purpose according to some re
ligiou s· doctrine. We also shall not include every economizing activity, 
neither intellectual. economizing in concept formation nor an esthetic 
"economy of means"; artistic creations are often the highly unprofitable 
outcome of ever-renewed attempts at simplification. Just as little is the 
mere adherence to the technical maxim of the "optimum"-the rela
tively greatest result with the least expenditure of means-an economic 
act; rather, it is a matter of purpose-rational technique. We shall speak 
of economic action only if the satisfaction of a need depends, in the 
actor's judgment, upon relath:ely scarce resources and a limited number 
of possible actions, and if this state of affairs evokes ~pecific reactions . 

. Decisive for such rational action is, of course, the fact that this scarcity is 
subjectively presumed and that action is oriented to it. 

We will not deal here with any detailed "casuistry" and terminology. 
However, we will distinguish two types of economic action: (!) The 
first is the satisfaction of one's own wants, which may be of any conceiv
able kind, ranging from food to religious edification, if there is a scarcity 
of goods and services in relation to demand. It is conventional to think 
particularly of everyday needs-the so·called material needs-when the 
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term "economy" is used. However, prayers and masses too may become 
economic objects if the persons qualified to say them are in short supply 
and can only be secured for a price, just like the daily bread. Bushmen 
drawings. to which a high artistic value is often attributed, are not 
('('onomic objects, not even products of labor in the economic sense, yet 
artistic products that are rated much lower become economic objects if 
they are relatively scarce. (2) The second type of economic action con
cerns profit-making by controlling and disposing of scarre goods. 

Social action Csoziales Handeln) may be related to the economy in 
diverse ways.l 

Rationally controlled action CGesellschaftshandeln) may be oriented, 
in the actor's eyes, to purely economic results~want satisfaction or 
profit-making. In this case an "economic group" comes into being. How
ever, rationally controlled action may use economic operations as a means 
fot achieving different goals. In this case we have a "group with second
ary economic interests" Cwirtschaftende Gemeinschaft). Social action 
may also combine economic and non-economic goals, or none of these 
cases may occur. The dividing line between groups with primary and 
secondary economic interests is Ruid. Strictly speaking, the first state of 
affairs prevails only in those groups that strive for profit by taking advan
tage of scarcity conditions, that is, profit-making enterprises, for all 
groups oriented merely toward want satisfaction resort to economic action 
only so far as the relation of supply and demand makes it necessary. In 
this regard, there is no difference between the economic activities of a 
family, a charitable endowment, a military administration, or an associa- , 
tion for jOint forest dearing or hunting. To be sure, there seems to be a 
difference between social action that Comes into being essentially for the 
sake of satisfying economic demands, as in the case of forest clearing, 
and action with goals (such as military training) that necessitates eco· 
nomic activities merely 'because of scarcity conditions. But in reality this 
distinction is very tenuous and can be dearly drawn only to the extent 
that social action would remain the same in the absence of any scarcity. 

Social action that constitutes a group neither with primary nor 
secondary economic interests may in various respects be influenced by 
scarcity factors and to that extent be economically determined. Con' 
versely, such action may also determine the nature and course of eco· 
nomic activities. Most of the time both inRuences are at work Social 
action unrelated to either of the two groups is not unusual. Every jOint 
walk may be an example. Groups that are economically unimportant are 
quite frequent. However, a special case of economically relevant groups 
consists of those whose normS regulate the e~onomic behavior of the 
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participants but whose organs do not continuously direct economic activi
ties through immediate participation, concrete instructions or injunc
tions: The';e are' "regulatory groups." They include all kinds of political 
and many religlous groups, and numerOus others, among them those 
associated specifically for the sake of economic regulation (such as co· 
operatives of fishermen or peasants). 

As we have said, groups that are not somehow economically deter
mined are extremely rare. However, the degree of this influence varies 
widely and, above all, the economic determination of social action is 
ambiguous--<:ontrary to the assumption of so·called historical material-

\ ism. Phenomena that mus~ be treated as constants in economic analysis are 
very often compatible with significant structural variations-from a 
sociologlcal viewpoint-among the groups that comprise them or coexist 
with them, including groups with primary and secondary economic in
terests. Even the assertion that social structures and the economy are 
"fu~ctionaIly" related is a biased view, which cannot be justified as an 

, historical generalization, if an unambiguous interdependence is assumed. 
For the forms of social action follow "laws of their .own," as we shall see 
time and again, and even apart from this fact, they.may in a given case 
always be co-determined by other than economic causes. However, at 
some point economic conditions .tend to become causally important, and 
often decisive, for almost all social groups, at least those which have 
major cultural significance; conversdy, the economy is usually also in-

. fluenced by the autonomous structure of social action within which it 
exists. No significant generalization can be made as to when and how 
this will occur. However, we can generalize about the degree of elective 
affinity between concrete structures of. social action and concrete fonns 
of economic organization~; that means, we can state in general tenns 
whether they further or impede or exclude one another-whether they 
are "adeguate" or "inadeguate" in relation to one another. We will have 
to deal freguently with such relations of adequacy. Moreover, at least 
some generalization can be advanced about the manner in which eco
nomic interests tend to result in social action of a certain type. 

2. Open and Closed Economic Relationships 

One frequent economic determinant is the competition for a liveli
hood---offices, clients and other remunerative opportunities. When the 
number of competitors increases in relation to the profit span, the partic-
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ipants become interested in curbing competition. Usually one group of 
competitors takes some externally identifiahle characteristic of another 
group of (actual or potential) competitors-race, language, religion, local 
or socia1 origin, descent, residence, etc.-as a pretext for attempting their 
exlusion. It does not matter which characteristic is chosen in the indi
vidual case: whatever suggests itself most easily is seized upon. Such 
group action may provoke a corresponding reaction on the part of those 
against whom it is directed .. 

In spite of their continued competition against one another, the 
jointly acting competitors now form an "interest group" toward outsiders; 
there is a growing tendency to set up some kind of association with 
rational regulations; if the monopolistic interests persist, the time comes 
when the competitors, or another group whom they can inRuence (for 
example, a political community), establish a legal order that limits com
petition through formal monopolies; from then on, certain persons are 
availahle as "organs" to protect the monopolistic practices, if need be, 
with force. ·In such a case, the interest group has developed into a 
"legally privileged gmup" CRechugemeinschaf:) and the participants 
have hecome "privileged membeTS" CRechtsgenossen)' Such closure, as 
we want to call it, is an ever-recurring process; it is the source of property 
in land as well as of all guild and other group monopolies. 

The tendency toward the monopolization of specific, usually eco· 
nomic opportunities is always the driving force in such cases as: "co
operative organization," which always means closed monopolistic groups, 
for example, of fishermen taking their name from a certain fishing area;, 
the establishment of an association of engineering graduates, which seeks 
to secure a legal, or at least factual, monopoly over certain positions;~ 
the exclusion of outsiders from sharing in the fields and commOns of a 
village; "patriotic" associations of shop clerks;8 the ministeriales. knights, 
university graduates and craftsmen of a given region or locality; ex
soldiers entitled to civil service positions~ll these groups first engage in 
some joint action CGemeinschaftshandeln) and later perhaps an explicit 
association. This monopolization is directed against competitors who 
share some positive or negative characteristics; its purpose is always the 
closure of social and economic opportunities to outsiders. Its extent may 
vary widely, especially so far as the group memher shares in the appor
tionment of monopolistic advantages. These may remain open to all 
monopoly holders, who can therefore freely compete with one another; 
witness the holders of occupational patents (graduates entitled to certain 
positions or master·craftsmen privileged with regard to customers and 
the employment of apprentices). However, such opportunities may also 
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be "closed" to insiders. This can be done in various ways; (a) Positions 
may be rotated: the short-run appointment of some holders of office 
benefices had this pUIpose; (b) Crants may be revocable, such as the 
individual disposition over fields in a strictly organized rural commune, 
for example, the Russian mir;i (c) Grants may be for life, as is the IUle 
for all prebends, offices, monopolies of master-craftsmen, rights in using 
the commons, and originally also for the apportionment of fields in most 
village communes; (d) The member and his heirs may get definite 
grants with the stipulation that they cannot be given to others or only 
to group members: witness the tr.>"i]po~ (the warriOr prebend of An
tiquity), the service fie&. of the ministeriales, and monopolies on heredi
tary offices and crafts; (e) Finally, only the number of shares may be 
limited, but the holder may freely dispose of his own without the 
knowledge or permission of the other group members, as in a stock
holding company. These different stages of internal closure will be callt>d 
stages in the appropriation of the social and economic opportunities that 

, have been monopolized by the group. 
If the appropriated monopolistic opportunities are released for ex

change outside the group, thus becoming completely "free" property, 
the old monopolistic association is doomed Its remnants are the ap
propriated powers of disposition which appear on the market as "acqUired 
rights" of individuals. For all property in natural resources developed 
historically out of the gradual appropriation of the monopolistic shares 
of group members. In contrast to the present, not only concrete goods 
but also social and economic opportunities of all kinds were the object of 
appropriation. Of course, manner, degree, and ease of the appropriation 
vary widely with the technical nature of the object and of the opportuni
ties, which may lend themselves to appropriation in very different 
degrees. For example, a person subsisting by, or gaining an income 
from, the cultivation of a given field is bound to a concrete and clearly 
delimited material object, but this is not the case with customers. Appro
priation is not motivated by the fact that the object produces a yield 
only through amelioration, hence that to some extent it is the product 
of the user's labOr, for this is even more true of an acquired clientele, 
although in a different manner; rather, customers cannot be "registered" 
as easily as real estate. It is quite natural that the extent of an appropria
tion depends upon such differences among objects. Here, however, we 
want to emphasize that the process is in principle the same in both 
cases, even though the pace of appropriation may vary; monopolized 
social and economic opportunities are Iidosed" even to insiders. Hence, 
groups differ in varying degrees with regard to external or internal 
IU •• ~41 " openness or c osure. 
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3. Group Structures and Economic Interests: Monopolist 
versus Expansionist Tendencies 

This monopolistic tendency takes on spedfic forms when groups are 
formed by persons whh shared qualities acquired through upbringing. 
apprenticeship and training. These characteristics may be economk 
quaHfications of some kind, the holding of the same or of similar offices, 
a knightly or ascetic way of life, etc. If in such a case an association re
sults from social action, it tends toward the guild. Full members make a 
vocation out of monopolizing the disposition of spiritual, intellectual, 
social and economic goods, duties and positions. Only those are admitted 
to the unrestricted practice of the vocation who (1) have completed a 
novitiate in o!der to aquire the proper training, (2) have proven their 
qualification, and (3) sometimes have passed through further waiting 
periods and met additional requirements. This development follows a 
typical pattern in groups ranging from the juvenile student fraternities, 
through knightly associations and craft-guilds, to the qualifications re
quired of the modern officials and employees. It is true that the interest 
in guaran'.eeing an efficient performance may everywhere have some 
importance; the participants may desire it for idealistic or' materiaHstic 
reasons in spite of their possibly continuing competition with one an
other.: local craftsmen may desire it for the sake of their business reputa
tion, ministeriales and knights of a given association for the sake of their 
professional reputation and also their own mWtary security, and ascetic 
groups for fear that the gods and demons may turn their wrath against, 
all members because of faulty manipulations. (For example, in almost 
all primitive tribes, persons who sang falsely during a ritual dance were 
originally slain in expiation of such an offense'):; But normally this con
cern for efficient performance recedes behind the inter~st in limiting the 
supply of candidates fur the benefices and honors of a given occupation. 
The novitjates, waiting periods, masterpieces and other demands, par
ticularly the expensive entertainment of group members, are more often 
economic dian professional tests of qualification. -

Such monopolistic tendencies 'and similar economic considerations 
have often played a significant role in impeding the expansion of a 
group. For example, Attk democracy increasingly sought to limit the 
number of those who could share in the advantages of citizenship, and 
thus limited its own political expansion. The Quaker propaganda was 
brought to a standstill by an ultimately similar constellation of economic 
interests. The Islamic missionary ardor, originally a religiOUS obligation, 
found its limits in the conquering warriors' desire to have a non-Islamic, 
and hence undeIprivileged, population that could provide for the mainte-

 



Group Structures and Economic Interests 345 
-

nance of the privileged believers-the type case for many similar phe-
nomena. 

On the other hand, it is a typical occurrence that individuals live 
by representing group interests or, in some other manner, ideologically 
or economically from the existence of a group. Hence social action may 
be propagated, perpetuated and transformed into an association in cases 
in which this might not have happened otherwise. This lind of interest 
may have the most diverse intellectual roots: In the 19th century the 
Romantic ideologists and their epigoni awakened numerouS declining 
language groups of "interesting" peoples to the purposive cultivation of 
their language. German secondary and university teachers helped save 
small Slavic language groups, about wham they felt the intellectual need 
to write books. 

However, such purely ideological group existence is a less effective 
lever than economic interest. If a group pays somebody to act as a con
tinuous and deliberate "organ" of their common interests, or if such 
interest representation pays in other respects, an association COmes into 
being that provides a strong guarantee for the continuance of concerted 
action under all circumstances. Henceforth, some persons are profes
sionally interested in the retention of the existing, and the recruitment 
of new, members. It does not matter here whether they are paid to 
represent (hidden or naked) sexual interests£ or other "non-material" or, 
finally, economic interests (trade unions, management associations and 
similar organizations), whether they are public speakers paid by the 
piece or salaried secretaries. The pattern of intermittent and irrational 
action is replaced by a systematic rational "enterprise," which continues 
to function long after the original entl:msiasm of the participants for their 
ideals has v·anished. 

In various ways capitalist interests proper may have a stake in the 
propagation of certain group activities. For example, [in Imperial Ger
many] the owners of German "Gothic" type fonts want to preserve this 

. "patriotic" kind of lettering [instead of using Latin Antiqua]; Similarly, 
innkeepers who permit Social Democratic meetings even though their 
premises are kept off limits for military personnel have a stake in the 
size of the party's membership. Everybody can think of many examples 
of this type for every kind of social action. 

Whether we deal with employees or capitalist employers, all these 
instances of economic interest have One feature in common; The interest 
in the substance of the shared ideals necessarily recedes behind the in
terest in the persistence or propaganda of the group, irrespective of the 
content of its activities. A most impressive example is the complete dis
appearance of ideologkal substance in the American parties,. but the 
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greatest example, of course, is the age-<>ld connection between capitalist 
interests and the expansion of political communities. On the one hand, 
these communities can exert an extraordinary in.8uence on the ·economy, 
on the other they can extract tremendous revenues, so that the capitalist 
interests can profit most from them: directly by rendering paid services 
or making advances on expected revenues, and indirectly through the 
exploitation of objects within the realm·of the political community. In 
Antiquity and at the beginning of modern history the focus of capitalist 
acquisition centered on such politically determined "imperialist" profits, 
and today again capitalism moves increasingly in this direction. Every 
expansion of a cuuntry's power sphere increases the profit potential of 
the respective capitalist interests. 

These economic interests, which favor the expansion of a group, 
.may not only be counteracted by the monopolistic tendencies discussed 
above, but also by other economic interests that originate. in a group's 
closure and exclusiveness. We have already stated in general terms that 
voluntary organizations tend to transcend their rational primary purpose 
and to create relationships among the participants that may have quite 
different goals: As a rule, an overarching communal relationship (iiber
greifende V ergemeinschaftung) attaches itself to the association (Ver
gesellschaftung). Of course, this is notalways true; it occurs only in cases 
in which social action presupposes some personal, not merely business, 
contacts. For example, a person can acquire stocks irrespective of his 
personal qualities, merely by virtue of an economic transaction, and gen
eraUy without the knowledge and consent of the other stockholders. A , 
similar orientation prevails in all those associations that make member
ship dependent upon a purely formal condition or achievement and do 
not examine the individual himself. This occurs very often in certain 
purely economic groups and also in some voluntary political organiza
tions; in gen~ral, this orientation is everywhere the more likely, the more 
rational and specialized the group purpose is. However, there are many 
associations in which admission presupposes, expressly or silently, quali
fications and in which those overarching communal relationships arise. 
This, of course, happens particularly w hen the members make admission 
dependent upon an investigation and approval of the candidate's personal 
qualities. At lea 'st as a rule, the candidate is scrutinized not only with 
regard to his usefulness for the organization hut also "existentially," with 
regard to personal characteristics esteemed by the members. 

We cannot classify here the various modes of association according 
to the degree of their exclusiveness. It suffices w say that such selectness 
exists in 3ssociations of the most diverse kinds. Not only a religious sect, 
but also a social club, for instance, a veterans' association or even a bowl-
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ing club. as a rule admit nobody who is personally objectionable to the 
members. This VeIY fact "legitimizes" the new member toward the out~ 
side, far beyond the qua1ities that are important to the group's purpose. 
Membership provides him with advantageous connections, again far 
beyond the specific goals of the organization. Hence, it is very common 
that persons belong to an organization although they are not really in~ 
rerested in its purpose, merely for the sake of !.hose economically valuable 
legitimations and connections that accrue from membership. Taken by 
themselves, these motives may contain a strong incentive for. joining and 
hence enlarging the group, but the opposite effect is created by the 
members' interest in monopolizing those advantages and in increashg 
their economic value through restriction to the smallest possible circle. 
The smaller and the more exclusive such a circle is, the higher will be 
both the economic value and the social prestige of membership. 

Finally, we must briefly deal with another frequent relationship be
tween the economy and group activities: the deliberate offer of economic 

, advantages in the interest of preserving and expanding a primarily non
economic group. This happens particularly when several similar groups 
compete for membership: witness political parties and religious com
munities. American sects, for instance, arrange artistic, athletic and other 
entertainment and lower the conditions for divorced persons remarrying; 
the unlimited underbidding of marriage regulations was only recently 
curbed by regular cartelization. In addition to arranging excursions and 
similar activities, religious and political parties establish youth groups 
and women chapters and participate eagerly in purely municipal or other 
basically non-political activities, which enable them to grant economic 
favors to locdl private interests. To a very large extent, the invasion of 
municipal, co-operative or other agencies by such groups has a direct 
economic motivation: it helps them to maintain their functionaries 
through office benefices and social status and to shift the operating costs 
to these other agencies. Suitable for this purpose are jobs in municipali
ties, producer~' and consumers' co-operatives, health insurance funds, 
trade unions and similar organizations; and on a vast scale, of course, 
political offices and benefices or other prestigious or remunerative posi
tions that can be secured from the political authorities-professorships 
included. If a group is sufficiently large in a system of par1iamentary 
government, it can procure such support for its leaders and members, 
just like the political parties, for which this is essential. 

In the present context we want to emphasize only the general fact 
that non-economic groups also establish economic organizations, espe
cially for propaganda purposes. Many charitable activities of religious 
groups have such a purpose, and this is even more true of the Christian, 
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Liberal, Socialist and Patriotic trade unions and mutual benefit funds, 
of savings and insurance institutes and, on a massive scale, of the con
sumers' and producers' co-operatives. Some Italian co-operatives, for 
instance, demanded ,the certification of confession before hiring a worker. 
In Germany [before 19 I 8] the Poles organized credit lending, mortgage 
payments and farm acguisition in an unusually impressive fashion; dur
ing the Revolution of 1905/6 the various Russian parties immediately 
pursued similarly modern policies. Sometimes. commercial enterprises 
are established: banks, hotels (like the socialist Hotellerie d~ Pe~ple in 
Ostende) and even factories (,:dso in Belgium) If thil; happens. the 
dominant groups in a political community, parlicularly the Civil service, 
resort to similar methods in order to stay in power, and organize every
thing from economically advantageous "patriotic" associations <lnd activi
ties to state-controlled loan associations (such as the Prcussenkasse). The 
technical details of such propagandistic methods do not concern us here. 

In this section we merely \vanted to state in general terms, and to 
illustrate 'With some typical examples, the coexistence and opposition of 
expansionisl and monopolist economic interests within diverse groups. 
We must forego any further details since this would require a special 
study of the various kinds of associations. Instead, we must deal brieRy 
with the most frequent relationship between group activities and the 
economy: the fact that an extraordinarily large number of groups have 
secondary economic interests. Nonnally, these groups mu~t have de
veloped somt: kind of rational association; exceptions are those that 
develop out of the household (see ch. I V: l below). 

4. Five T )'pes of Want Satisfaction by Economically 
Actit'e Groups 

Social action that has become rational association will have an 
established order for want satisfaction if it reC)uires goods and services 
for its operations. In principle, there are five typical ways of securing 
these goods :md services-as f<lr as possible, the examples will be taken 
from political groups, since they have the most highly developed arrange
ments: 

C I) The oikos type with its collective natural economy. The group 
members must render fixed personal services, which may he equal for 
all or specialized (for instance, uni\'cr~al conscription of all ahle-bodied 
men or specialized military duties as craftsmen-COkonomiehand
werker): moreover, they must meet the material needs by fixed payments 
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in kind (for the royal table or the military administration). Thu~, these 
goods and services a're not produc~d for the market but for the group's 
collective economy (for instance, a ~elf-sufficient manorial or royal 
household-the pure type of the oikos---or a military administration that 
is completely dependent \lpon services and payments in kind, as
approximately-in ancient Egypt) 

(2) Market-oriented assessments that make it possible for a group 
to meet its demands by buying equipment and employing workers, of
ficials and mercenaries; these assessments may be compulsory taxes, 
regular dues, or fees at certain occasions; they may also· be tributes from 
persons who are not otherwise group members, but who (a) benefit from 
cerwin advantages and opportunities (such as a Registry Office for real 
estate or some other agency) or physical facilities (such as ro~lds)-t!lc 
principle involved is that of a compensation for services rendered: fees 
in the technical sense; tributes may also be levied on persons who (b) 
simply happen to be within the group's power sphere (contributions 
from persons who are merely residents, duties from persons and goods 
passing through the group's territory)' 

(3) Production for the market: an enterprise sells its products and 
services and surrenders its profits to the gruup of which it is a part. The 
enterprise may not h:lve a formal monopoly (witness the PrussiJn See
handlung and the Grande Chartreuse), or it may be of the monopolist 
type that has been frequent .in the past and the present (sw:h as the 
post office). Obviously, every kind of combination is possible hetween 
these three, logically mo~t consistent types. Money may he ~uh~titlltt'd 
for payments'in kind, natural products may be sold on the m~Hkct, 
capital goods may he secured dlrectly by payments in kind or hought 
with the hdp of as~essml'nts. A~ .1 rule, the components of thc~c types 
arc combined with one :mother. 

(4) The maecenatic t.1're: Voluntary contributions are made by per
sons who can afford them and \dw have melterial or ide;!1 int('fl'st~ in the 
group. whether or not they are members in other respects. (In tht' case 
of religious and political groups, the typic.1i forms here are religious 
endowments, political subsidies by big contnGutors, but also the mendi
cant ordcr~ :md the r llOI-~O-] voluntary "gifts" to princes in early 
historical times.) There arc no fixed rules and obligutions and no neces
sary connections between contributions and other forms of particip,}tlun: 
the sponsor m:ly n!mJin completely outside t he group_ 

e,) ConlriilUtions and Sen'ices linked to positive and ne.£!41!it'(~ privi
leges. (a) The positive variant occurs primarily when a certlin eco
nomic or social monopoly is guaranteed or, comcrsc1 y, when ('ert:lin 
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privileged status groups or monopolized groups are completely Or partly 
exempt. Hence contributions and services are not required according to 

general rules from the various property and income strata or the-at least 
in pnnciple-freely accessible kinds of property and occupation; rather, 
they are required according to the specific economic and political powers 
and monopolies that have been granted to an individual or a group by 
the larger community. (Examples are I~lanorial estates, tax privileges or 
special levies for guilds or certain status groups.) The point is that these 
demands are raised as a correlate of, or compens8,tion for, the guarantee 
or appropriation of privileges_ Thus, the method of want satisfaction 
creates or stabilizes a monopolistic differentiation of the group by virtue 
of the closure of the social and economic opportunities granted to its 
various strata. An important special case are the many diverse forms of 
feudal or patrimonial administration, with their linkage to appropriated 
power pOSitions that 'permit the necessary amount of concerted action. 
(In the Stiindestaat the prince must meet the costs of government from 
his patrimonial possessions, just like the feudal participants in political 
or patrimonial power and status, the vassals, ministeriales etc., must use 
their own means.) Most of the time, this mode of want satisfaction in
volves contributions in kind. However, under capitalism analogous phe
nomena may occur: for example, in one way or another, the political 
authorities may guarantee a monopoly to a group of entrepreneurs and in 
return impose contributions directly or through taxation. This method, 
which was widespread during the mercantilist era, is presently quite 
important again-witness the liquor tax in Germany! 

(b) Want satisfaction through negative privileges is called liturgy: , 
We speak of class liturgy, if economically costly obligations are tied to a 
certain size or amount of property that is not privileged by any monopoly; 
at best, those affected can take turns. Examples are the trierarchQi and 
choregoi in Athens and the compulsory tax-farmers in the Hellenistic 
states. We speak of status liturgy, if the obligations are linked to monop
olistic groups in such a manner that the members cannot withdraw 
'lnilaterally and hence remain collectively liable for satisfying the needs 
of the larger political unit. Examples are the compulsory guilds of ancient 

-Egypt and late Antiquity; the. hereditalY attachment of the Russian 
peasant.s to. the vi~l~ge, which i~ collectively liable for taxes; ~he more. or 
Ie~ stnct Immobllrty of colonl and peasants throughout history, wlth 
their collective liability for paying taxes and, possibly, for providing re
cruits; and the Roman decuriones, who were collectively responSible for 
the taxes which they had to levy. 

As a rule, the last type (5) of want satisfaction is inherently limited 
to compulsory associations, especially the political ones. 

· 

 



Effects of Modes of Want Sati$faction & Taxation 

5. Effects of Want Satisf action and Taxation on 
Capitalism and Mercantilism 

The various modes of want satisfaction, always the result of struggles 
between different interests, often exert a far-reaching influence beyond 
their direct purpose. This may lead to a considerable degree of economic 
regulation: witness in particular the liturgical modes of want satisfaction. 
Even when thh. is not directly the case, these modes may strongly affect 
the development and the direction of the economy. For example, status
liturgy greatly contributed to the "closure" of social and economic op· 
portunities, to the stabilizadon of status groups, and thus to the elimina
tion of private capital formation. Moreover, if a political community 
satisfies its wants by public enterprises or by production for the market, 
private capitalism also tends to be eliminated. Monopolistic want satisfac
tion, too, affects private capitalism, but it may stimulate as well as 
impede private capital formation. This depends upon the particular 
nature of the state-sponsored monopolies. Ancient capitalism was suffo
cated because the Roman empire resorted increasingly to status-liturgy 
and partly also to public want satisfaction. Today, capitalist enterprises 
Iun by municipalities or the state in part redirect and in part displace 
private capitalism; the fact that the German exchanges have not quoted 
rail stocks since the railroads were nationalized is not only important 
for their position but also for the nature of property formation." Private 
capitalism is retarded (for example, the growth of private distilleries), 
if monopolies ate protected by the state and stabilized with state subsidies 
(as in the case of the Gelman liquor tax). Conversely, during the 
Middle A&<es and in early modem times, the trade and colonial monop· 
olies at first facilitated the rise of capitalism, since under the given condl
tions only monopolies provided a sufficient profit span for capitalist 
enterplises. But later-in England during the 17th century-these 
monopolies impeded capitalist PrOOt interests and provoked so much 
hitter opposition that they collapsed. Thus, the effect of tax-based monop

_olies is equivocal. However, clearly favorable to capitalist development 
has been want satisfaction through taxation and the market; in the ex
treme case, the open market is used as much as possible for adminis
trative needs, including the recruitment and training of troops by private 
entrepreneurs, and all means are secured through tax monies. This 
presupposes, of course, a fully developed money economy and also a 
strictly rational and efficient administration: a bureaucracy. 

This precondition is particularly important with regard to the taxa
tion of personal ("mobile") property, a difficult undertaking everywhere, 
especially in a democracy. We must deal briefly with these difficulties, 
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• since they have greatly affected the rise of modem capitalism. Even 
where the propertyless strata are dominant, the taxntion of personal 
property meets cerrain limits as long as the pIopertied can freely leave 
the comJYlunity. The degree of mobility depends not only on the relative 
importance of membership in this particular community for the proper
tied, but also on the nature of the property. \Vithin compulsory associa
tions. particularly political communities, all property utilization that is 
largely depetldent on real estate is stationary, in contrast to personal 
property which is either monetary Or easily exchangeable. If propertied 
families leave a community, those staying behind must pay mOre taxes; 
in a community dependent on a market economy, and particuladY'a 
labor market. the have-nots may find their economic opportunities so 
much reduced that they will abandon any [eckless attempt at tllxing the 
h~ves or will even deliberately favor them. Whether this will indeed 
happen, depends upon the economic structure of the community. rn 
democratic Athens such considerations were outweighed hy the incen
tives for taxing the propertied, since the Athenilln ~ta(e lived brgdy 
from the tributes of subjects and had an economy in which the bbor 
market (in the modern sense of the term) did not vet determine the 
class situation of the masses. . 

Under modem conditions the reverse is usually true. T (J{by com
munities in which the propertyless have seized power arc often \'ery 
cautious toward the propertied. Municipalities under socialist control, 
such as the City of Catania, have attracted factories with subst.mtial tax
benefits, because the socialist rank and tile were more interested in better 
job opportunities and in directly ameliorating their class situation, than 
in "just" property d ist ri bution and "equitable" taxation. Likewise, in 
spite of conflicting interests in a given case, landlords. speculators in 
building land, retailers and craftsmen tend to think first of their im
mediate class-determined interests; therefore, all kinds of mercantilism 
have been a frequent, though highly varied, phenomenon in all types of 
communities. This is all the more so since th •. se concerned with the 
relative power position of a community also h.lve an interest in preserving 
the tax base and great fortunes capable of granting them loans; hence, 
they are forced to treat personal property cautiously. Thus, even where 
the.have-nots are in control, personal property may either expect mercan
tilist privileges or a t lea~t exemption from liturgic:; and taxes, pr[J!)ided a 
plurality of communities competes with one another Jmong which the 
.property owners can choose their domicile. One e.xample is the United 
States, in which the t.epa1<ltism of the individual statl:S led to the failure 
of all serious attempts at unifying Consumer interests; more limited, but 
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still pertinent is the ('JS~ of the munk'ip<llitic~ of a country, aild finally 
there arc: till" Indcpcndcnt countries themselves. 

For the rest, the method of ta:xation depends, of course, very much 
on the rdJtive power posItion of the variOllS groups in a community, and 
on the nature of the c,-'onomic ~y~tcrn. Every in~'rease of want satisfaction 
in kind favors the liturgict! method. Thus, in Egypt the lIturgical system 
ori.ginJtcd in the Phar~j()nic pnlOd, <lnd the course of the LIte Roman 
liturgic;"]1 state, which was moJclled after the EgyptiJn example. was 
determined by the hrgdy na{lI[:11 economy of the conquered inland 
areas and rll,., rdlliv(' dedine of ,he L:lpit.,IJ\t ~tralH; in turn, these strata 
lost their former importance Iwe;lll.''€' :he political and .dministrativc 
transformation or th(· bnpirc dlllllllJf.ed the r<Jx·hrmt'f and the exploitl' 
tion of the subjects through mury. 

If personnl ("m()bilc~''\ PJ'\lI;('rt~' i\ Jorrlln:ll1t, the propertied ewry
wlwre unburdel1 themsckcs of liturgical want satisbction and shift the 
tux burden to the m'l~~<·S. 1 n Home milil.:lry Sl'r\'K'e used to be liturgically 
dasGified according to plOperty .mel to involve the self·equipment of the 
propertied dti7ens: t1ll'n, ho\\'('\C'r, the kni,gbtly ~trat.l w('re freed from 
military sen'ice and rcpl.iKed by the state equipped proletarian army, else
where the mercenarr arml', tilt: ('osts of \\'hk'h \wre met bv mass taxation. 
Instead of satisfying cxtra;m!m.lry public wants through the property tax 
or compulsory IO;Jns without interest. tlwt IS, throudl the liturgical 
liability of the propertied, the ;\1iddlt' Ages everywhere resorted to 
interest-beanng loans. land mortg:lges. cn~t(lm:- and other assessments; 
thus, the propertied u$cd pre~sil1g public needs as ::J source for profit and 
rent. Sometimes these practices would almost reduce a city's administra
tion and tax system to an instrument of state creditors, as it happened 
for a time in Genoa. 

Finally, at the beginning of modern history, the variou .. ('ountries 
engaged in the struggle for power needed eV(.'r more capital for political 
re~sons and because of the exp,mding money economy, This resulted in 
that memorable nllbnce ht'lw('('n the rising states and the sought·nfter 
and privileged cnpitalist powers that was a major factor in creating mod
ern capitalism and fuliv justi/ies the designation "merc:mtillst" for the 
policies of that epo(.:h. This u~i'lge b jw.ti/icd even though, in Antiquity 
and modern times, "mercantilism," as the protection of personal ("mo
bile") property. e;\;isted whereVt'r sever3] political communities competed 
with one another by enlarging th('ir tax base and by promoting capital 
formation for the sake of obt'l.!!ling private I03ns. The fact that "mercan
tilism" at the beginning of modern history had a specific character and 
sped/lc effects had two reasons: (I) the political structure of the com
peting states and of their economy-this will be treated later-, and (1-) 
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the novel structure of emergent modern capitalism, especially industrial 
ca pitCl1ism, which was unknown to Antiquity and in the long run profited 
greatly from state protection. At any rate, from that time dates that Euro· 
pean \ Jmpetiti ve struggle between large, approximately equal and purely 
political stIuctures which has had such a global impact. It is well known 
that this political competition has remained one of the most important 
motives of the capitalist protectionism that emerged then and today con· 
tinues in differen t forms. Neither the trade nor the monetary policies 
of the modern states-those policies most closely linked to the central 
interests of the present economic system---<:an be understood without th!s 
peculiar political competition and "equilibrium" among the European 
states during the last -five hundred years-a phenomenon wruch Ranke 
recognized in his first work as the world·historical distinctiveness of this 
era.9 

NOTES 

I . This sentence appears to be a later insertion. The term soziQles HQndeln 
does not recur in the chapter; rather, Weber uses the older equivalent Gemein
schaf tshQndeln. 

2. As is his wont, \Veber uses the name of a given association in a generic 
sense, but also with an undertone of irony. In this case he refers to the Verb~d 
der Diplomingenieure, the association of engineering graduates from the Tech
nical Colleges CHochschulen), which ranked lower in prestige than the older uni
versities. Such graduates often took pains to differentiate themselves from the prod
ucts of engineering schools without university status and protected dipromas. ' 

3. The Patriotic Association of Business Clerks was a union of white-collar 
employees who emphasized their Sc:ldal distance from the w4,)rking class by pr0-
nounced nationalism. The association remained a prorninent right.wing organha
rion in the We-imar Republic_ 

4. Cf. \Veber, Economic HistOI)', 30£. 
~. Weber speaks later (ch. VI:8) of this as a practice among American In

dians; Fischolf translates instead "India," but Ralph Linton locates the practice 
in Polynesia; see The Tree of Culture (New York: Knopf, 1955), 192. 

6. Weber may refer here to contemporary events: female lecturers advocat
ing free love and the right to illegitimate (:hildren. and a Freudian psychiatrist 
who proclaimed "sexual Ctlmmunism," appeared in Heidelberg and aroused his 
ire. However. Weber was by no means anti-feminist. When his wife organized 
a convention of the Bund deutscher Frauenvereine in Heidelberg in 1910, a fac
ulty member l:!tacked this meeting in a newspaper article as an assembly of spin
sters, widows. lewesses and sterile women-tile last category obviously meant to 
include Marianne Weber. Weber wrote his wife's public defense, but this led to 
allegations that he was hiding behind her and refusing to duel in her behalf. The 
upshot was one. of Weber's severai involved lawsuits. W(:ber also helped Else 
von Richthofen, his first female doctorate candidate, to become the lirst female 
factory inspector in ~he st2te ci. Baden in 1900. (Her sister was the "'ife of D. 
H. Lawrence.) See Marianne Weber, Max Weher, 263f, 41 df and 4'Jllf. 
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7. The L.iquor Tax of 1909 was a major factor in ending the coalition be
~ Liberals and Conservatives in the Reichstag and in precipitating Chancel
lor Bulow's ~ation. At issue was a tax refonn which would pay for the mount
ing mili ary e~itQles and at the same time distribute more equitably the tax 
burd~ among toe various social stIa tao 

8. In J875, about half of the rapidly growing German railroads were still in 
private hands. Railshares were a major· object of speculation before the great 
crash of 1873. The Prussian state, which had built railro3ds since 1847, em
barked on large-scale nationalization after 1878. However, the interest in pre
venring further stock speculations was less important than were military consid
eration$. d. Gustav Stolper, German Eomom)': 1870-194°' (New York: Reynal 
&: Hitchcock, 1940), 71.f. 

9. Leopold von Ranke. Hj~rories of the Latin and Teuton Nations; 1<f95~' 
1514 (London. 1909). G. R. Dennis, trans. First published in tbe summer of 
1824- Cf. Theodore von Laue, uopold Ranke: The Formati1l'e Yell1's (Princeton: 
Univenity Press, 1950), 1.4-31.. 

 



CHAPTER I I I 
HOUSEHOLD, 

NEIGHBORHOOD· AND 
KIN GROUpl 

I. The Household: Familial, Capitalisticund 
Communistic Solidarity 

An examination of the specific. often highly complex effects of the 
ways in which social groups satisfy their et'onomic want~ d!>es not belong 
into this general review, and concrete individual instances will be con
sidered merely as examples. 

While abandoning any attempt to systematically classify the various 
kinds of groups according to the structure, content and means of social 
action-a task which belongs to general sociology-, we turn to a brief 
elucidation of those types of groups which m~ of the greatest importance 
for our exposition. Only the relationship of the economy to "society"-in 
our case, the general structures of human groups-will be dIScussed here 
and rot the relationship between the economic sphere and specific areas 
of culture-literature, art, science, etc. Contents and directions of social 
action are discusseq only insofar as they give rise to specific forms that are 
also economically relevant. The resulting boundary .is no doubt quite 
fluid. At any rate, we shall be concerned only with certain universal types 
of groups. What follows is only a general characterization. Concrete his
torical forms of these groups will be discussed in greater detail in COD~ 
nection with "authority" [ch. X-xvl, 

The relationships between father. mother and children. established 
by a stable sexual union, appear to us today as particularl,. "natural" 
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relationships. However, separated from the household as a unit of eca
Jlomic maintenance, the sexually based relationship between husband 
and wife, and the physiologically determined relationship between father 
and children are wholly unstable and tenuous. The father relationship 
cannot exist without a stable economic household unit of father and 
mother: even where there is such tI unit the father relationship may not 
always be of great import Of all the relationships arising from sexual 
intercourse, only the mother-child relationship is "natural," because it is 
a biologically based household unit that lasts until the c11ild is able to 
search for means of subsistence on his own. 

Next comes the sibling group, which the Greeks called homogalaktes 
[literally' per~ons suckled with the same milk}. Here, too, the decisive 
point is not the fact of the common mother but that of common main
tenance. M~nifold group relationships emerge, in addition to sexual <lnJ 

physiological relationships, as soon as the family emerges as a specific 
social institution. Historically, the concept of the family had several 
meanings, and it is useful only if its particular meaning is always clearly 
defined. More will be said later on about this. 

Althoug,h the grouping of mother and children must be regarded as 
(in the present sense) the most primitive sort of family, it dOt's not mean 
-indeed. it is unimaginable-that there ever were societies with ma
ternal groupings only. As far as it is known, wherever the maternal 
grouping prevails as a family type, group relationships, economic and 
military, exist among men as well, and so do those of men with women 
(both sexual and economic). The pure maternal grouping as a normal, 
but obviously secondary, form is often found precisely where men's 
everyday life is confined to the stable community of a "men's house," at 
first for military purposes, later on for other reasons. Men's houses [Man
nerhiiuser] can be found in various countries as a speci6c concomitant 
and a result-ant of militaristic developtnent 

One cannot think of marriage as a mere combination of sexual union 
and socialization agency involving father, mother, and children. The 
concept of marriage can be de6ned only with reference to other groups 
and relationships besides these. Marriage as a social institution comes into 
existenceev~rywhere only as an antithesis to sexual relationships which 
are not regarded· as marriage. The existence of a marriage means tha t C , ) 
a rela.tionj}lip formed against the win of the wife's or the husband's kin 
win not be tolerated and may even be avenged by an organization, such 
as in olden times the kinsmen of the husband or of the wife or both. 
(2) It means especially that only children born of stable se:rual relation
ships within a more inclusive economic, political, religious. or other com
m1,lnity to which one or both parents belong will be treated, by virtue of 
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their descent, as equal members of an organization-house, village, kin, 
political group, status group, religious group; while descendants who are 
a product of other sexual relationships will not be treated in such a man
ner. This and nothing else is the meaning of the distinction between 
birth in wedlock and out of wedlock. The prerequisites of a legitimate 
marriage, the classes of persons not allowed to enter into stable relation
ships with each other, the kinds of permiSSion and kinds of kinship or 
other connections required for their validity, the usages which must be 
observed-all these matters are regulated by the "sacred" traditions and 
the laws of those groups. Thus, it is the regulations of groups other than 
mere sexual groupings· and sibling communities of experience which 
endow the marri;lg(> with its specific quality_ We do not intend to ex
pound here the anthropologically very significant development of these 
regulations, since it is only their most important economic aspects which 
concern us. 

Sexual relationships and the relationships between children based 
on the fact of their common parent or parents can engender social action 
only by hecoming the normal. though not the only, bases of a specific 
economic organization: the household. 

The household cannot be regarded as simply a primitive institution. 
Its prereqUIsite is not a "household" in the present-day sense of the word, 
but rather :\ certain degree of organized cultivation of soil. 

The household does not seem to have existed in a primitive economy 
of hunters and nomads_ However, even under the conditions of a tech
nically well-advanced agriculture, the household is often secondary with 
respect to :t preceding state which accorded more power to the inclusive 
kinship and neighborhood group on. the one hand, and more freedom to 
the individual vis-a-vis the parents, children, grandchildren, and siblings 
on the oth( r hand. The almost complete separation of the husband's and 
wife's meJns and belongings, which was very frequent especially where 
social differentiation w~s low;. seems to point in this direction, as does 
the occasional custom according-to which man and wife were seated 
back to back during their meals or even took their meals separately, and 
the fact that within the political group there existed independent organi
zations of women with female chieftains alongside the men's organiza
tions. However, one should not infer from such facts the existence of an 
individualistic primitive condition. Rather, conditio~ that are due to 

a certain type of military organization, such as the man's absence from. 
the house for his military service, lead to a "man less" household manage
ment by the wives and mothers. Such conditions were residually pre
served in the family structure cf the Spartans, which was *rl 00 the 
man' s a~nce from the home and separation of belongings. 

The size and inclusiveness of the household varies. But it.is the most 
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widespread. economic group and involves continuous and intensive social 
action. It is the fundamental b:!sls of loyalty and authority, which in turn 
is the basis of many other groups. This "authority" is of two kinds: ( I) 
the authority derived from superior strength; and (2) the authority 
deriveJ from practiC1I knowledge and experience. It is, thus, the author
ity of men as against women and children; of the able-bodied as against 
those of lesser capability; of the adult as against the child; of the old as 
against the young. The "loyalty" is one of subjects toward the holders of 
authority and toward one another. As reverence for ancestors, it finds its 
way into religion; as a loyalty of the patrimonial official, retainer, or 
vassal, it becomes a pan of the relationships originally having a domestic 
character. 

In terms of economic and personal relationships, the household in its 
"pure," though not necessarily primitive, form implies solidarity in deal
ing with the outside and communism of property and consumption of 
everyday goods within (household communism). The principle of soli
darity in facing the outside world was still found ·in its pure form in the 
pe,riodically contractually regulated households as entrepreneurial units 
in the medieval cities of northern and central Italy, especially those must 
advanced in capitalist economy. Ail members of the household, including 
at times even the clerks and apprentices who were members by contract, 
were jointly responsible to the creditors. This is the historic source of the 
jOint liability of the owners of a privatei:ompany for the debts incurred 
by the firm. This concept of joint liability was of great importance in 
the subseque:ndevelopmentof the legal forms of modern capitalism? 

There was nothing corresponding to our law of inheritance in the old 
household communism. In its place there was, rather, the simple idea 
that the household is "immortal." If one of its members dies, or is expelled 
(after committing an inexpiable ill deed), or is permitted to join another 
household (by adoption), or is dismissed (emancipatio), or leaves out of 
his own accord (where this is permitted). he cannot possibly lay claim 
to his "share," By leaving the household he has relinquished his share. 
If a m~mber of the household dies, the joint economy of the survivors 
simply goes on. The Swiss Gemeinderschaften operate in such a way 
to the present day.3 

The principle of household communism, according to which every· 
body contributes what he can and takes what he needs Cas far as the 
supply of goods suffices), constitutes even today the essential feature 
of our family household, but is limited in the main to household 
consumption. 

Common residence is an essential attribute of the pure type of house
hold. Increase in size hrings about a division and creation of separate 
households. 1n order to keep the property and the labor force intact, a 
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compromise based on local decentralization without partition can be 
adopted. Granting some :,pecial privileges co the individual household 
is an inevitable conseguence of such a solution. Such a partition can be 
carried co a complete legal separation and indept>ndence in the control 
of the business, yet at the same time a surpri~ingly brge measure of 
household communism can still be preserved. ft happens in Europe, 
particularly in the Alpine countries (d. Swiss hotel·keepers' famil'ies), 
and Jlso in the large family 6rms of intematianal trJde that, while the 
household and household authority have oi.ltwardly completely disap
pcnred. a communism or risk and profit, i.e., sharing of profit and loss of 
ofhcrwi~e altogether independent business managements. continues t~ 
exist 

I have been cold ;)hout ronditions in international houses with earn
ings umounting to millions, ",ho!:c (':'pit:11 hd()ng~ for the most p:lft, but 
mt cxclushdy, to [cbtivl.'s of v~Hying degree and whose management 
i" prt'ciominandv, r-ur not ~{)Id\'. in the klllds of the memhl.'rs of the 
fa~il~" The Hldi\'idllll esuhli,hme:nts opC'r,He in very diverse line~ of 
Im~ii1t·~s; thc~' PO:i"'(,'.~ highly \';lriahll' amounts of (,'pital and bbor force; 
and th~·y achl(:'I'e mekll- \'Jri"hl" profits. In spitE' of this. after the deduc
tion of the uSllal inter('~r on c:'pi(;.I. dl(' ;lIlnual n·t<1rn~ of :dl the branches 
arc simpl~' thrown into onE' hCl),pcr. diddcd into equal portions, and 
;)Ilott~·d according to;m :1m'~7.itl.r.lv ~imrk· formula Coften by the number 
of h(,3d~). The h()u~chl)ld (:I)mlllun,~;m on this 1<:\,e1 is being preserved 
for the sake of mllt(,;]l ecollomi,' support, which ~uarantces a b<lianc
ing of capital requiremcnts and cJpital surplus between the business 
establishments and spares lh<.:m r com havin ~ co solicit credit from out
siders. The "calcul;)tive spirit" thus docs not extend co the distribution 
of balance-sheet results, but it dDminates all the more within the indi
vidual enterprise: even a close rebth'e without c;)pit::ti and working ;1" an 
employee will not be paid more than any other employee, because cal
culated costs of operation cannot be arbitrarily altered in f:JVor of one 
individual without'cTeating dissatisfnction in others. Beyond the balance 
sheet, those lucky enough to particip.ltc enter the "realm of equality and 
brotherhood," 

2. The Neighborhood: An U nsentitnental Econotni~ 
Brotherhoud 

The household meets the everyd<1Y demands for goods and labor. In 
a self-sufficient agrarian economy a good deal of the extraordinary de
mands at special occasions, ,during natural calamities and social emer-
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genciesJrc mq by ~m~iJJ 'Ktion tb.1r tr::mscends the individual household; 
the 'hsisrance () t !h(· Il(iohhmho()d. For U 5, the neighhorhood is no t only 

~ , 
the "!Hrllr,t!" ('!I': (It tI", nlr;ll s~u!cml'nt but every permanent or ephe-
m(·;J.l ('ommunin' .J Il1 terc,t that d<.:(ivts from, ph ysic.ll proximity; of 
CfJur~<." If n()i'IH:(ili~'c! turr/J('r, we reler m(l~t d the time to the neighbor
h()od of h()u·;(:hokh 'l'ld(,d d()~(' to one anl)ther. 

The grollp of n\,:i~hhor~ may tak(· on dilT~rent forms depending on 
the t:r<' ()f s('ttl('m('r: I: SCltl.crcJ farms. <l village, a c.:ity street or a slum; 
neighbt)riy sn(d :1criol1 m.1Y hwe different degrees of intensity and. 
('spcciull\ in Ihc mlldern ('it\', it mil\, bt: :.llmo~t non'existent. To be sure. 
the Ct;!.(,;t cf mmuJI help :tnd of ~3('flfi,~es t hat even today occurs fre
qu(:ntlv in the np;irtm('l1t houses of,dlt' P()0r may be 'hlonishing to one 
who discovers it for the first time. Hom~\'cr, not only the fleeting "to
geth~rn(>~s" in streetcar, railroad (lr hotd, but also th~ enduring one in an 
ap;Jrtment !lome is by and large oriented toward maint::Jining the greatest 
possihk di~umce iI'i spite (or because) of th(~ phY5icai proximity, :md 
S(lmc <;ucia} .lcrion is lih·ly only in case~ of common danger. \Ve cannot 
discllss here why this Httitude has become so conspicuous under modern 
ccmditions as a result of the specific sense of individual dignity created hy 
them. Suffice it to note that the same ,lmbivnlcnce has always occurred 
in the stable rur,,1 neighbor hood, the IIldividual pC".lsant d~es not like 
<lIly intcrferenc(' with his .iltrairs, no mJtter how well-meant it may he. 
N{'i~hborlv co-operation is an exception. although it recur<: regularly It 
is JlwJYs less intensive ,md mort' di.~colltinuous than the social action 
of the htlu~ehold, and the circle of participants is far more unstable, For 
in generaL the neighborhooc.! group is merely based on the simple fact 
th:u people happen to reside close to one another. In the self-sufficient 
mral economy ()f early history the typicaJ neighborhood i~ the Village, 
a group of households bordering upon each other. However, the neigh
borhood mlly also be effective beyond the rxed boundaries of other, in 
particular political, structures, In practice, neighborhood meam mutltal 
dependence in case of distress, especially when the transportation tech
nology is undeveloped. The neighbor is the typical helpe: in need. and 
hence neighborhocxl is brotherhood, albeit in an unpathetic. primarily 
economic ~ense. If the household is short of means, mutual help may 
be requested: the loans of implements and goods free of charge. and 
"free labor for the asking" (Bittarbeit) in case of urgent ne6l. This 
mutual help is guided by the primeval popular ethics which is as un
sentimental as it is universal: "Do unto others as vou would have them 
do unto you." (This is also nicely indicated hy the 'Roman term mutuum 
for an interest-free loan.) For everybody may get into a situation in which 
he needs the help of others. If a compensation is provided, it consists in 
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feasting the helpers, as in the typical case of neighborly help for house 
construction (still practiced in the Cennan East). If lln exchange t<lkes 
place, the maxim applies: "Brothers do not bargain with one another." 
This eliminates the rational market pripdple of price determination. 

Neighborliness is not restricted to social equals. Voluntary labor 
(Bittarbeit), which ~as great practical importance, is not only given to 
the needy but also to the economic powers-that-be, especially at harvest 
time, when the big landowner needs it most. In return, the helpers expect 
that he protect their common interests against other powers, and also 
that he grant surplus land free of charge or for the usual labor assistance 
-the precarium was land for the asking. The helpers tzust that he will 
give them food during a famine anq show charity in other ways, which 
he indeed does since he tOO is time and again dependent on them. In 
time this purely custom<try labor may become the basis of manorial 
services and thus give rise to patrimonial domination if the lord's power 
and the indispensability of his protection increase, and if he succeeds in 
turning custom into a right. 

Even thoU'gh the neighborhood is the typical locus of brotherhood, 
neighbors do not necessarily maintain "brotherly" relations. On the 
contrary: Wherever popularly prescribed behavlor is vitiated by personal 
enmity and conflicting interests, hostility tends to be extreme and lasting, 
exactly beca9se the opponents are aware of their breach of common 
ethics and seek to justify themselves, and also because the personal rela
tions had been particularly dose and frequent. 

The neighborhood may amount to an amorphous social action, with 
Ructuating participation, hence be "open" and intermittent. Firm bound
arie~ tend to arise only when a closed association emerges, and tftl$ OCC41'5 

as a rule when the neighborhood becomes an economic group prope.r or 
an economically regulatory group. This may happen for e<;'Ql\<la\.ic rea
sons, in the typical fashion familiar to {is; for exampl~, when pi$tl,lrC5 

and forests become scarce, their use may be regulated in a "W'Qpel'~tjve" 
(genossenschaftlich) manner, that means, monopolistic~lIy. However, 
the neighborhood is not necessarily an economic, or a regulatory, group, 
and where it is, it is so in greatly varying degrees. The neighborhood 
may regulate the behavior of its members either through an association 
of its own: witness the Flurzwang [the compuhory regula!ion of tilling 
and crop rotation under the open-field systemJ; or a regulation may be 
imposed by outsiders (individuals or communities), with whom the 
neighbors are associated economically or paJitically (for example, the 
landlords of tenement houses). But all of this ~ not essential for neigh
borly social action. Even in the self-sufficient household economy of early 
times, there is no necess~ry identity among neighborhood, the forest 

 



The l'.Jeighborhoud: Ec~momic Brotherhood 

regulations of pOlitical communities, especially the village, the territorial 
economic association (for example, the Markgemeinschaft) and the 
polity; they may be related in very diverse ways. The size of the territorial 
economic associations may vary according to the ohjects they comprise. 
Fields, pastures, forests and hunting grounds are often controlled by dif
ferent groups, which overlap with one another and with the polity. 
Wherever peaceful activities are the primary means of making a living, 
the agent of joint work, the household, is likely to have control, and 
wherever maintenance depends upon land seized by force, the polity, 
and more so for extensively used land, such as hunting grounds and 
forests, than for pastures and fields. 

Furthermore, the individwal types of possessions tend to become 
scarce at different historical stages and hence subject to regu!atory associa
tion; forests may still be free objects when pastures and fields are already 
economic ones and their use has been regulated and appropriated. 
Hence, diverse territorial associations may appropriate different kinds 
of land. 

The neighborhood is the nat'.lral basis of the local community 
CGemeinde)-a structure which arises only. as we shall see later [d. ch. 
XVI, "The City"l, by virtue of poiitical action comprising a multitude 
of neighborhoods. j\·10reover, the neighborhood may itself become the 
basis of political action, if it con troIs a territory such as a village; and in 
the course of organizational rationalization. it may engage in activities 
of all kinds (from public schools and religious functions to the systematic 
settling of neccss<!ry crafts), or the polity may impose them as an obliga
tion. But the essence of neighborly social action is merely that sombre 
economic brotherhood practiced in case of need. 

3. The Regulation of Sexual Relations in the Household 

\Ve shall now return to the household, the most "natural" of the 
externally dosed rypes of social action. Typically. the development from 
the primeval household communism runs counter to the kind of com
munism described in the previous example [in sec. 1], when profits and 
losses were shared in spite of the separation of the households; rather, 
typical is the internal weakening of household communism, that means, 
the progress of internal closure in the face of the continued external 
unity of the household. 

The earliest substantial inroads into unmitigated communist house 
authority proceed not directly from economic motives but apparently 
from the development of exclusive sexual claims of the male over women 
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subjected to their authority. This may t~sult in a highly c<!suistic hut 
strictly enforced regulation of sex relations, especially if social actiun is 
not much rationalized in other respects. It is true that sexual right~ ~ome
times occur in "communist" form (polyandry), but iII all known in
stances such polyandric rights constitute only .1 relative. communism: 
a limited number of men (brothers or the members of a men's house) 
are exclusive co-owners by virtue of the common acquisition of a womiln. 

Nowhere do we find unregulated, amorphous sexual promiscuity 
within the house, even if sexual relations between siblings Me a re:-og
nized institution; at leilst nowhere on a normative basis. On the contr'Jry, 
any kind of (,.'ummunist sexual freedom is most thoroughly handl~d from 
a house in which there is communist property ownership. The [yuunger] 
members of such a household could aJjust to this because their sexuill 
attraction to one another was minimized by ha\'ing grown up together. 
Subsequent normative elaboffltion was obviously in the interest of s;lfe
guarding solidarity and domestic pe:lce in the face of jCillousies. Where 
the members of the house belong to difFerent sibs because of sib exogamy 
and hence would be free to engage in sexual relations, they are never
theless forced to avoid one another because house exogamy is older than 
sib exogamy and persists next to it. The beginnings of rcgubted exogamy 
can perhaps be found in exchange arrangements of households and of 
sibs, which resulted from their division. At any rate, sexual relations are 
even dis3pprove~ of among dose relatives among whum this would be 
permissible according to the sib code (for example, among very dose 
paternal relatives under rules of matrilineal exog:Jmy). As an institution, 
the marriage between siblings fInd relatives is f.;ommonly limited to 
socially prominent families, especially royal houses; its purpose is the 
preservntion of economic resources, probably also the a\'oidallce of stmg
gks among pretenders, and fin311y the purity of the bloud-hence it is 
a second:lry phenomenon. 

As a rule, then, a mAn acquires exclusive sexual rights over a woman 
when he takes her into his house or enters her house jf his means are 
insuRicient. Of course, this exclusiveness, too, has ofte-n enough been 
precarious vis-a-vis the autocratic head of the house. Notorious are the 
liberties, for example, which the father·in-Iaw of an extended Russian 
family could take up until modem times. Normally, however, the house
hold differentiates itself into permanent sexual unions with their off
spring. In our times, the household consists of the parents and their 
childr~n, together with the personal servants and at most a spinster rela
tive. However, the household of earlier periods was not always very 
large; often it was small if finding sustenance re<juired dispe:-sion. How
ever, history has known many households ("extended f amilies"2 based 
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on parent and child relations but comprising grandchildren, brothers, 
cousins and oUl~iders, to a degree which has become very rare in adv.mced 
countries. The ~xtended family prevails where a large number of hands 
are r~uired, hence where agriculture is intensive, and also where prop-
erty is intended to remain concentrated in the interest of social and ec0-

nomic dominance, hence in aristocratic and plutocratic strata. 
Apart from the very early closure of sexual relations within the house

hold, the sexual sphere was further narrowed, especially at otherwise low 
levels of cuitur<ll differentiation, by structures that overlapped with do
mestic authority. In fact, one can ~ay that these imposed the first decisive 
llmit3tions on domestic authority. As blood relationships gain importance, 
incest tr;m<:{.'cnds the house to include other rdativ.~s and becomes su b
ject to c;lsui5tic regulation by the kin group (Sippe). 

4. TJle Kin Croup and its Economic Fttct,ts on the 
Hoztsehold 

The kin group is not as "natural" a group ::JS the household or the 
neighhorhood. As a rule, its social action is discontinuous and bcb .1:-'

sociation; in fact, the kin group prov{'s that social action is possiblt, ('\Tn 
if the participants do not know one another .md action is merely p.I\\ivc 
(refraining from sexual relations, for cXiunple). The kin group p~t:!-Up· 
poses the exi"tl'ncl' of others within a Luger ('O!1Hlllllll[ y. It IS til<: 1l;}1l!!.II 

v~hide of JIl fedty (T reue). Friendship is originally an artificial blond 
brotherhood. The vass31 as wen [IS the modern oflicer are not only sub
ordinates hut also the lord's brothers, "commdes" (that means, "room
mates," originally household memilt'n). Suhstantively, the kin group 
competes with the household in the sphere of sexual relations and in
group solidarity; it is a protectivt' group, which substitutes for our detec
tive force and vice squad; and it is also a group of expectant heirs made 
up of those former household members who lert when it was divided or 
when they married, and of their descendants. Hence with the kin group 
begins inheritance outside the household. Since members arc committ(:d 
~o blood revenge, the in-group solid'lrity of the kin group may become 
more important than loyalty toward partiarchal authority. 

We should keep in mind that the kin group is not an extended or 
decentralized household or a superordinate structure uniting several 
households: that may be the case, but as a rule it is not. Whether a 
particular kin group cuts across the households or comprises all members 
depends upon its structure, which may assign father and children to 

... 
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different groups, as we shall see later. Kin membership may not mean 
more than that marriage wjthin the group js prohibjted (exogamy); in 
this case the members may have common marks of identification and may 
believe in common descent from a natural object, most of the time an 
animal, which the members are usually not allowed to eat (totemism). 

, Furthermore, the kin members are forbidden to engage in combt 
with one another; they must practice blood revenge and be collectively 
liable to it, at least in the case of dose relatives. Blood revenge in rum 
requires the jOint declaration of a feud in case of a homjcjde and estab
lishes the right and the duty of the kin members to receive and to pay a 
compensation (Wergild). The kin group is also open to Divine revenge 
in case of perjury, since it provides oath-bound witnesses at a trial. In 
this manner the kin group guarantees the security and legal personality 
of the individual. 

Finally, the neighborhood established by a settlement (a village, a 
rural commune of viUages-Markgenossenschaft) may coincide with the 
kin group; then the household is indeed a unit of the kin group. Even if 
this is not the case, the kin members often retain very palpable rights in 
relatjon to domestic authorjty: a veto agajnst the sale c.f property, the 
right of participating in the selling of daughters into marriage and of 
receiving part of the bridal price, the rights of providing a legal guard· 
ian, etc, 

Collective selfhelp is for the kin group the most typical means of re
acting to jnfringements upon jts Interests, The oldest procedures approxi
mating a trial are compulsory arbitration of conflict within the household 
or the kin group, either by the household head or the kjn elder who best 
knows the customs, and mutually agreed arbitration between several 
households and kin groups. The kin group competes with political groups 
as an jndependent, overlapping group deriving from common descent, 
which may be actual. fictitious or artificially created through blood 
brotherhood; it is a complex of obligatjons and loyaltjes between persons 
who may belong not only to different households but also to different po
litical and even language groups. The kin group may be completely un
organized, a kind of passive counter-image of the authoritarian house
hold. For its normal functioning it does not require a leader with powe!~ 
of control; indeed, as a rule, the kjn group is merely an amOIphous circle 
of persons who may be identified positively by forming a religious com
munity and negatively by their refraining from the violation or con
sumption of a jOint sacred object (taboo); we shall deal later feh. VIl 
with the religious rationale for such behavior. It seems scarcely possible 
to assume, as Gierke has done, that kjn groups with some kind of con
tinuous government are the older form; rather, the reverse is the rule: 
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kin groups become associations only when it seems desirable to erect 
economic or social monopolies against outsiders. If the kin group has a 
head and functions as a political group, it may serve originally extraneous 
purposes of a political, military or economic nature; in this case it be
comes part of a heterogeneous social structure--".,.itness the gens as a sub
division of the curia or the [Germanic} "sibs" as military units . 

• Especially in periods in which social action is othenvise scarcely 
developed. household, kin group, neighborhood and political community 
typically overlap in such a manner that the members of a household and 
a village may belong to different kin groups, and the kin members to 
different political and even language communities. Hence it is possible 
that neighbors or membels of the same political group and even of the 
same household are expected to practice blood revenge against one 
another. These drastically conaicting obligations were removed only 
when the political community gradually monopolized the use of physical 
force. However, if political action occurs only intermittently, when there 
is an ~xternal threat or booty seekers associate, the kin group's importance 
an4 the rationalization of its structure and obligations ma y approximate 
scholastic casuistry (as for example in Australia) 

The manner in whic~ the kin groups are organized and regulate sex
ual relations is important because of the repercussions on the composition 
and the economic structure of the households. Domestic authority over 
a child derives from matrilineal or patrilineal descent, and this in turn 
defines the other households in which the child has a property share, in 
particular access to economic opportunities which these-households ap
propriated within economic, status, or polItical groups. Hence those other 
groups are interested in the manner in which household membership is 
established; in any given case the prevailing order is a resultant of the 
economic and also the political interests of-all groups involved. It should 
be clearly understood from the beginning that as soon as a household be
comes part of other groups that control economic and other opportunities, 
it cannot freely attribute membership, the less so the more limited these 
opportunities become. Patrilineal or matrilineal descent and their conse-

. quences ale de·tennined by the most diverse interests, which cannot be 
analyzed here in detail. I n the case of matrilineal descent the child is 
protected and disciplined by the mother's brothers, apart from his father, 
and also receives his inheritance from them (avuncuIate); the mother 
exercises domestic authority only in rare cases subject to special condi
tions. In a patrilineal system, the child is subject to the power of his 
paternal relatives, apart from his father's, and he inherits from them. 
Today kinship and succession are as a rule cognate, that"means, there is 
no difference between the father's and the mother's side, whereas do-

 



HOUSEHOLD, NEIGHBORHOOD AND KIN GROUP r Ch. III 

mestic authority is exercised by the father or, if he is not there, often by a 
dose relative who is appointed as a guardian and supervised by the public 
authorities; however, in the past patrilineal and matrilineal principles 
were often mutually exclusive, This did not necessarily mean that only 
one applied in !t given group to 311 households; one principle might apply 
in one household, the other in another one, In ,he simplest case this 
competition of the two principIcs originated in property differentiation. 
Like all children, daughters 'He considered economic assets of the house
hold into which they are born. The household decides their disposition. 
The head might ofl'er them to his guest:>, just like his own wife, or he 
might permit sexual relations tempor:lrily or permanently in exchange
for goods and services, This "prostitution" of female household members 
accounts for many cases that are subsumed under the imprecise collective 
name of matriarchy CMutterrecht} Husb.md .lnd wife each remain 
members of their own household, the children bdong to the mother's 
household, and the Lither is for them an alien who merdy pays "ali
mony" (in modern terminology) to tht: house!wld he.ld. lienee hu:>band, 
wife and children do not form a household of their own. 

However, if there i!> such a household it rna) have a p:milineal dr 

matrilineal basis. The m;:m who can afford to pay Glsh [or a woman takes 
her out of her hou~('hold and kin group into his own. In this C$e the 
wom;:m and her children are fully owned by the m:Jn's household, How
eyer, a man who c;mnot pay for ,I woman whom he de~ires !1l\l~~t join 
her household, if its head permits the union, either temporarily in order 
to work off her price ("service marriage") or permanl'ndy, and rhen Ih,c 
woman's household rttains control over her <lDd the children, Thus the 
he<Jd of :l well·to·do household buy~ women from le~s pwspt:l'>U" Il(~ll~l:' 
holds for himself and hi~ sons (so,c;llled di,~ii-milrrjaQe:; or f Mel'S 1Il1pe
cunious Suitors to join his own household (1Jilw-mmi,lgt). Hence patri
lineal and m;!trilineal descent and the domestic ;lllthorit\' of the falher's 
or the mother's h!1us('hold m,IY <:,r<ist side br' side for di(l'crcnt per~()w, 
within the same household, In this ~imple ca~e patrilmeal descent is 
always linked to control by the father's housclluld, and \'ice vcr sa. Thi:> 
relationship grows more complex when the hu~band takes the \\'ife into 
his household ,mel thus pbces h{!r under its dlllhority. but when mdtri· 
lineal attribution rem.lim. that means, \vhen the children belong to lhe 
mother's kin group as her exogamous sex group cmd arc subject to the 
rules of hlood revenge and inheriwl)ce of her group. A~ a tl:chnicilterm, 
matriarchy ("mOlht:r right") should be r('sHiLled to this phvnomcl!on, 
To be sure, as far as we know. m;ltri<lrchv d()l'~ !lnl occur in Ihis form in 
which the fathcr's rcLition to the clllldr('!; is !'strt:rndv rl ';ictcJ 1J('cau~e 
they :-Ire leg:llly aliens in spite of his authorit:,. f !o\\'e\'~r, tIn ;Ire V:lrl()US 
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intermediate stages: The mother's house may yield her to the father's 
household and yet retain certain rights in her and her children. Fre
quently matrilineal rules of kin exogamy apply because superstitious fear 
o~ incest persists; moreover, matrilineal rules of succession are often reo 
tained in varying degrees. Thh; is likely to give rise to many conAicts be· 
tween the two kin groups, the outcome of which depends very much 
on the land holdings, the influence of the village neighborhood and the 
role of military associations. 

I The chilpter tirl~s of l·hs. III and 1\' and the subheaJillgs were chosen by 
the Engli~h editor in .In a!!~mpt to make dearer the COlHent of thl;" various sec· 
tions and to come closer to \Vt,hds original outline. which envisaged a chaptet 
on Household. Oikos <lnd Enterprise," 10 be followed by "Neighborhood. Kin 
Group and CommUllity," However. the t<E:)(t reverses some of the chapter se
quence. unless the change~ were made bv the nriginal editors . 

• For another discussion of marriage and kinship in relation to economic f aC
tors. see \Vcber's Economic History, 37-53, and Marianne \Veh~r's Ellefrml ,~:Id 
Mutter in der Hecht~enlwickhmg (1907); for other ba<:kgmunJ literature, see 
bchw. Soc_ of law, ch, VIII: ii. nn. 18, 70-74. 

2" On t his point. sec \Veber's dissertation: lur Ce~chkhte der r/andet\ge~ell
schaftelt im Mittelalter (Stuttgart (889), reprinted in GAzSW. 31 2-443, e~p. ch. 
III ("Die Famihcn- .. nd Arbeitsgememsc:haften"). 

3- CL Eugen Huber. System md Cescl!ichte d., Sclnvei::er Pril',jlrechts 
(189 ~). vol. IV. and ;"1ax Huber. Gem('illder,('/lIdt~n der Schweiz (Bct!slau 1897). 

 



CHAPTER IV 
HOUSEHOLD, ENTERPRISE 
AND OIKOS 

I. The Impact of Economic, A1ilitary and Political 
Croups on JOint Property Law and Succession 
in the Household 

Unfortunately, the relationships between kin group, village, the 
"commune" of vilbges CMarkgenossenschaft) and political association 
belong to the most obscure and least investigawd areas of ethnography 
and economic history. Not one case has been completely elucidated, 
neither the primitive stages of civilized peoples nor the so-called primit~ve 
tribes (NaCtlrvolker), not even the Amcricnn Indians, in spite of :\'lor
gar-'s research. The neighborhood organization of a village may originate 
in a given case in the division of the inheritance of a household \Vhen 
nomadic cultivation is replaced by permanent agriculture, land may be 
assigned on a kinship basis, since the btter is usually taken into account 
in military organiz:ltion; thus the territory of a village (Dorfgemarkung) 
may be considered kin property. This seems to have happened in ancient 
Cermanic times, since the sources speak of genealogiae as the owners of 
village territory even when it appears that the land was not occupied by 
a noble family with its retainers. However, this was probably not the rule. 
As far as we know, the milit<lry bodies of a hundred or a thousand men, 
which developed from cadres 'intc territorial units, were not um',mbigu· 
ously linked to ,the kin groups, and neither were the latter to the "rural 
communes" (Markgemeinschaften). 

\Ve can make only three generalizations' C I) Land may be primarily 
a place to work on. In this case all land and all yield belong to the 
women's kin groups, as long as cultivation is primarily women's work. 

 



I ] Effect of Groups em Household Property & S'UCUSsion 37 I 

The father does not leave any la'nd to his cbildren, since it is handed 
down through the mother's house and kin group; the paternal inheritance 
comprises only military equipment, weapons, h~ and tools of male 
crafts. In pure form this case is rare. (:1) Con~y, land may be con· 
sidered male property won and defended by force; unarmed persons, 
esped3lly women, cannot have a share in it. Hence, the father's local 
political association may be interested in retaining his sons as military 
manpower; since the sons join the father's military group, they inherit, 
the land from him, and only movable property from the mother .. (3) The 
neighborhood composed of a village or a "rural commune" (Markgenos· 
smschaft) always controls the land gained through joint deforestation, 
that means, through men's work, and does not permit its inheritance by 
children who do not continuously fulfill their obligations toward the 
association. The clash of these practices, and possibly of even more com
plex ones, may have very diverse results. However, we cannot ma'ke a 
fourth generalization that might suggest itself in view of these practices: 
that the primarily military character of a group points unambiguously to 
the ptedominance of the father's house and of male ("agnatic") family 
and property attribution. Rather this depends on the type of military 
organization. The able-bodied age-groups may permanently live in bar· 
racks; typical examples are the "men'~ house" described by S~urtz or the 
Spartan sJ'ssiriae.' In thjs case the men's absence frequently establishes 
the household as a "maternal grouping" in which children and property 
are attributed to the maternal houseoold, or the woman achieves at least 
a relative domestic independence, as it is reported for Sparta. The 
numerous means that were specifically invented to intimidate and rob 
women-for example, the periodic predatory eJCPloits of the du1t-du1t-1 

are an attempt by the men who have left the household to strengthen 
their threatened authority. 

However, when the members of a military caste were landowners 
living di~ in the countryside, the patriarchal and agnatic structure 
of household ,and kil1 group became usually predominant. As far as our 
historical knowledge goes, the empire-building peoples of the Far East 
and India, the Near East, the Mediterranean and the European North 
developed patrilineal descent ahd exclusively agnatic attribution of kin
~hip and property, contrary to a frequent assumption, the Egyptians also 
nad patrilineal descent even though they did not have agnatic attribution. 
The major reason for this phenomenon is that great empires cannot be 
Daintained in the long run by small monopolistic, staff·like groups of 
iWrriOrs who live closely together in the manner of "men's houses"; in 
I natural economy empire·building requires as a rule the patrimonial 
and seigneuriaJ controlt>f the land, even if this suhjection.proceeds from 
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groups of closely settled warriors, as in Antiquity. lhe manorial adminis-
tration develops quite naturally out of the patriarchal household that is 
turned into an apparatus of domination; everywhere the manor originates 
in patriarchal authority. Hence, there is no serious evidence for the 
assertion that the predominance of patrilineal descent among those 
peoples was ever preceded by another order, ever since kinship relations 
among-them had been regulated by any law at all. Particularly worthless 
is the hypothesis of a onc;:e ,univerSal preval~ce of matriarchal marriage. 
Ib.is construct confuses very heterogeneous phenomena: it blurs the dif
ference between primitive conditions under which parent-child relations 
ar.e not legally regulated at all, hence the mother is indeed closer to the 
children whom she feeds and rears, and a legal arrangement deserving 
the name "matriarchy" ( Mutterrec.ht). Equally erroneous is the idea 
that marriage by abduction was a universal intermediate stage between 
"matriarchy" and "patriarchy." A woman can be legitimately acquired 
from another household only through exchange or purchase. Abduction 
results in feud and restitution. It is true that for the hero the abducted 
woman is a trophy, just like the scalp of the enemy, but we cannot say 
that actual abduction was a stage in legal history. 

Because of the very predominance of patriarchy, property law de
velops in the great empires in the direction of steadily weakening un
limited -patriarchal power. Since legal restraints were originally missing, 
nO distinction was made between "legitimate" and "illegitimate" chil
dren; in the Germanic law of the Middle Ages the master's right to 
identify }'his" child was a residue ci. the once unlimited power of. the 
patriarch. This state of affairs' was definitely changed only with the inter
vention of political and economic groups, which made membership de·. 
pendent upon "legitimate" descent, that means, on ~rmanent relations 
w!th women from their own circle. The most important stage in the 
development of this prinCiple, the very distinction between "legitimate" 
and "illegitimate" children and the protection of the right of succession 
for. the former, is usually reached when the propertied or status-priVIleged : 
strata no longer regard women merely as chattel and begin to protect 

. by contract daughters, and their children, against the Original discretion 
of the buyer. From then on his property is supposed to be inherited only 
by the chil~en from this marriage. Hence the motivating force of this 
development is not the man's but the woman's interest in "legitimate" 
children. As status aspirations and the corresponding costs of living rise. 
the woman, who is now regarded as a luxury possession, receives a 
dowry; at the same time this represents the compensation for her share in 
the household---il purpose clearly stipulated in. ancient Oriental and 
Hellenic law-and provides her with the material means ci destroying the 
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husband's un1imited discretion, since he must rerum tbe dowry if he 
divorces her. In time, this pUlpose was achieved, in different degrees and 
not always through formal law, but often so successfully tbat only an 
endowed marriage was considered a marriage proper (~ y~ in 

: l;gypt).' .1 
.-,,'. We cannot deal here further with the development fA jo,nt property 
. rights. Decisive changes occur wherever the military i~ce of land 
declines as a possession taken by force or as the basis of maintaining 
ahle-bodied men (capable of equipping themselves); then real estate can 
be used primarily for economic pUlposes, especially in the cities, and 
daughters too can succeed to land. The compromise between the interests 
of husband and wife and of their kin varies greatly depending on 

'. whether the family lives pJimarily from jOint labor earnings or from rent-
ptoduc:ing property. . 

In the Occidental Middle Ages the in'stitution of jOint property pre
vaned in the former case and that of jOint administration (actually the 
administration and utilization of the wife's property by the husband) in 
the latter; in addition, since the feudal families did not want to release 
any land, widows were maintained through a rent attached to family 
holdings, as it occurred typicallY'in England (dower marriage). For the 
rest the most diverse determinants .may come into play. The social con
ditions of the Roman and English nobility were similar in some respects, 
but very different in others. Whereas in ancient Rome the wife became 
economically and personally emancipated by virtue of the freely dis
solvable marriage, yet was completely unprotected as a widow and had no 
legal control whatsoever over her children, in England the wife remained 
under coverture which prevented any economic and legal independence 
and made it almost impossible for her to dissolve the feudal "dower mar
riage." The difference seems to have been owing to the more developed 
urban character of the Roman nobility, on the one hand, and the impact 
of Christian patriarchalism in the English family on the other. Whereas 
feudal marriage law persisted in England and French marriage law was 
shaped by petty-bourgeois and militaristic considerations-in the Code 

- Napoleon through the personal inRuence of its creator-, bureaucratic 
states (such as Austria and Russia) have miniinized sex differences in the 
j~i"t property law; this levelling tends to go furthest where militarism has 
receded most in the ruling classes. \\'-ith the advance of the market 
economy the marital property structure is also strongly influenced by the 
need to protect creditors. The manifold arrangements deriving from 
these factors do not belong in the present context. 

The "legitimate" marriage that developed out of the wife's interests 
does not necessarily lead to a speedy adoption of monogamy. ~e wife 

 



374 HOUSBHOLD, BN'l'BRPRlSB AND omos [Ch. IV 

whose clUldren are rrivileged in relation·to succession may be distin
guished as the "chie wife" in a circle of other wiv~ as it was the case 
in the Orie.nt, in Egypt and in most civilized. Asian areas. This type of 
semi-polygamy ~ of course everywhere a privilege of the propertied 
strata. The ownership of several wives is lucrative only when women still 
do most of the agricultural work. at most when their textile productioJJ:;" 
especially profitable (as ~s still assumed in the Talmud); for example. the 
possession of a large number of women'is considered a profitable capital 
investment by the chieftains in Caffrariai this presupposes, of course. that 
the man has the necessary means to buy women. But polygamy is too' 

costly for all middle-income groups in an ecowmy in which male work 
preciominau;s, and especially in social strata in which women work only 
as dilettan~ or for luxury n~s in jobs considered beneath the dignity 
of ~. Monogamy was institutionalized first among the Hellenes 
(even though the royal families did not consistently. adhere to it as late 
as the period of the Diadochs) and among the Romans; it fitted into the 
household structure of the emergent utban patriciate. Subsequently 
Christianity raised monogamy to an a~ute norm for ascetic reasons. in 

. contrast to at least the early stages of all other religions. In the main, 
polygamy persisted in those cases in which the strictly patriarchal struc

ture of political authority hel~d to preserve the di~etion of the house
hold head. 
. The institution of the dowry attccts the development of the house

hold in two ways: (I) As against the children of concubines, the 
''legitimate'' children achieve special legal status as the sole inherito~, of 
the paternal property; (1.) the husband's economic position tends to be 
differentiated according to the wife's dowry. which in turn depends on 
her family's wealth. It is true that the dowry becomes formally subject 10 

the husband's discretion (especially in Roman law), but in fact it tends 
to be set aside as a "special account." Thus the calculating spirit ~ 
into the relations between the family members. 

However, a t this stage other economic motives have usually begun 
this diSsplution of the household. Unditterentiated communism was 
economically deBected at such an early stage that it existed historically 
perhaps only in marginal cases. In principle. artifacts such as tools, a~ 
jewelry and clothes may be used by their producer alone or PreferentiaUr, 
and they are inherited not necessarily by the group but by other qll,!j§=i 
individuals. (Examples are riding horse and swotd. in the Middle Ata 
the Heerg~wiite, the Gerade, etc.) These incipient forms of the individ
ual right to succession developed very early even under authoiitarim 
house communism; however. their beginnings probably antecede the 
household itself and are found wherever tools are produced by individ-
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wtls. In the case of anns, the same <Iev.elopment waS ·pn,bably owing to 
the intervention of mili.tary powers interested in equipping the most 
able·bodied men. . 

,. 
z. The Dis~ntegT~t~n of the Household: T'!e ~jse of the 

CalculatJve SpJTU and of the Modern CapsfGlf.St . 
Enterprise . 

In the course of cultural development, the in'ternal and ~al de
terminants of the weakening of household authority gam ascendancy. 
Operating flom within, and correlated with the quantitative growth of 
economic means and resources, is the development and di&'erentiation of 
abilities and wants. With the multiplication of life chances and oppor
tunities, the individual becomes less and less content with being bound 
to rigid and undifferentiated forms of life prescribed by the group. In
~ingly he desires to shape his life as an individual and to enjoy the 
fruits of his own abilities and labor as he himself wishes. 

The disintegration of the household authQrity isfurthered by a num
ber of other groups. One factor is the fiscal interest in a more intensive 
exploitation of the individual taxpayer. These groups may work contrary 
to the household's interests in keeping property intact £or the sake of mili
tary self-equipment. The usual consequence of these disintegrative tend
encies is, in the first place, the increasing likelihlPl of division in case 
of inheritance or marriage of children. In the early times of relatively 
primitive agriculture, employment of mass labor was the only means of 
increasing land yields. A$ a result, the household grew in sire However, 
the development of individuali-zed production brought about a decrease: 
in the si'Ze of households, which continued until the family of parents 
and children constitutes the norm today. ' 
, The fundion of the household has changed so radically that it is be
coming increasingly inopportune for an individual to join a large com
munistic household. An individual no longer gets protection from, the 
household and kinship groups but rather from political authority, which 
exercises compulsory jurisdiction. Furthermore, househQld and occupa
tion become ec9Iogically separated, and the household is no longer a unit' 
of common production but of common cO~lSUmption. Moreover, the ill
dividual receives his entire education increasingly from outside his home 
and by means which are supplied by various enterprises: scllooIs, book
stores, theaters, concert halls, clubs, meetings, etc. He can no longer regard 
the household as the bearer of those cultural values in whose service he 
places himself. 
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This decrease in the size of households 1S not due to a growing "sub
jectivism," understood as a stage of social psychological development, but 
to ,the objective determinants of its growth.. It should not be ov:erlooked 
that there exist also hindrances to this development, particularly on the 
highest levels of the economic scale. In agriculture, the possibility of 
unrestricted splitting up of landed estates is tied in with certain tech
nological conJi60ns. An integrated estate, even a large one, with valuable 
bUildings on it, can be partitioned only at a loss. The division is tech
nkally facilitated by mixed holdings a.'ld village settlement. Isolated loca
t10n makes such a partition difficult. Separate farms and large estates, 
operated with an intensIve expenditure of capital, therefore tend to be. 
inherited by one individual. A small farm, operated with intensive ex
penditllre of labor ,on scattered holdings, has a tendency to continuous 
splintering. 1n addition, the separate farm and large estate are much 
more suitable objects from which to extrr.ct payments in favor of movable 
property [i.e., money lenders] in the form of permanent ~r long-term 
mortgages, and they are thus kept intact for the benefit of the creditors. 

Large property-holding, being a detemlinant of position and prestige, 
is conducive to the desire to keep it intact in the family. A small fann, on 
the other hand,. is merely a place where work is done. There is an ap· 
positeness between the seigneurial standard of life, whh its fixed con· 
ventions, and the large household. Given the spaciQusness of, say, a 
castle and the almost inevitable "inner distance" even between the 
closest relatives, these large households do not restrain the freedom that 
the individual demands to such an extent as does the middle-class house
hold, which may consist of an equally large number of persons but 
occupies a smaller space and lacks the aristocra tic sense of distance, and 
whose members, moreover, typically have far more differentiated life 
interests than do those of an estate~eated gentry family. Today, the 
large household provides an appropriate way of life, aside from the 
::.~igneurial one, only for the highly intense ideological community of a 
sect, whether reHgious, social·ethical or artistic---<:orresponding to the 
monasteries and the cloister-like communhies of the past. 

Even where the household unit remains outwardly intact, the internal 
dissoluqon of household communism by virtue of the growing sense of 
calculation CRechenhaft;g1eeit) goes on irresistibly in the course of cul
tural development. Let us look at the consequences of this factor in 
somew ha t greater detail. 

As early as in the large capitalistic households of medieval cities---
for example, in Florence---every person had his own account He has 
pocket money (danari borsinghO at his disposal Specific limits are set 
for certain expenditures-for example, if he invites a v1sitor for a stay. 
The member must settle his account in the same way as do-partners in 
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any modem trading company. He has capital shares "in" the house and 
[separate "outside"] wealth (fuori delkz CC1npagnia) which the house con
trols and for which it pays him interest, but which is not regarded as 
working capital proper and therefore does not share in the pront.' lbus, 
a rational association takes the place of the "natu'ral" participation in the ~ 
household's social action with its advantages and obligations. Tbe in
dividual is born into the household, but even as a child he is aIread'y a 
potential business partner of the rationally managed entexprise. It is evi
dent that such conduct became possible only within the framework of 
a money economy, which therefore plays a crucial role in the internal 
dissolution of the household. The money eonomy makes possible an ob· 
jective calculation both of the productive performances and of the con· 
sumption. of the individuals, and for the first time makes' i t possible for 
them to satisfy their wants freely, through the indirect exchange medium 
of money. 

. The parallelism of money economy and attenuation of household 
autholity is. of course, far from complete. Domestic authority and house· 
hold are relatively independent of economic conditions, in spite of the 
lauers' great importance, and appear "irrational" from an economic point 
of view; in fact, they often shape economic relationships because of their 
own historic structure. For example, the patTia. porestas, which the head 
of a Roman family retained until the end of his life, had economic and 
social as well as political and religious roots (the preservation of a pa
trician household, military affiliation according to kinship and, probably, 
house, and the father's position as house priest). lbe patria potestas 
persisted during the most diverse economic stages before it was finally 
attenuated under the Empire, even toward the children. In China, the 
same situation was perpetuated by the principle of filial piety, which was 
carried to an extreme by the code of duties and furthered by the state 
and the bureaucratic status ethic of Confucianism, in part for reasons of 
political domesticati0l'!. This principle led not only to economically un
tenable consequences (as in the mourning regulations) but also to po-. 
litically questionable results (for example, large-scale office vacancies, 
because piety toward t~e late father--originaUy, fear of the dead man's 
envy-forbade the use of his property and the occupation of his office). 

Economic factors originally determined to a large extent whether a 
property was inherited by one peI:Son or principal heir or whether it was 
divided. lbis practice varies wi~h economic influences, but it cannot be 
explained .solely by economic factors, and especially not by modem ec0-

nomic conditions. lbis was demonstrated particularly in the recent 
studies of Sering and others.· Under identical conditions and in con
tiguous areas, there exist often quite disparate systems, affected especially 
by different ethnic composition, e.g., Poles and Cennans. lbe fa!' 
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reaching economic consequences of these differing.structures were caused 
by factors that could be regarded as economically "irrational" from the 
very beginning, or that became irrational as a consequence of changes in 
economic conditions. 

In spite of all, the economic realities intervene in a compelling 
manner. First, there are characteristic differences depending on whether 
economic gaiP is attributed to common work or to common .property. If 
the former si~tion obtains, the household authority is usually basically 
unsta~e, no matter how autocratic it may be, Mere separation from the 
paren~l household and the establishment of an independent household is 
~.ufficient for a petson to be s~t free from the household authority. This is 
mostly the case in the large households of primitive agricultural peoples. 
The emmacipatio legis Sax.onicae of the Gennan law dearly has its 
economic foundation in the importance of persona} labor, which pre· 
vailed at the time. 

On the other hand, the household authority is typically stable wher
ever ownership ,of livestock, and property in general, forms "the prime 
economic basis. This is particularly true when land ceases to be abundant 
and becomes a scarce commodity. For reasons already alluded to, family 
and lineage cohesion is generally an attribute of the landed aristocracy. 
The man without any landed property or with only little of it is also 
without lineage group. , 

The same difference is to be found in the capitalistic stage of de
velopment. The large households of Florence and other parts of northern 
Italy practiced the principle of joint responsibility and of maintainins 
the property intact. In the trading places of the Mediterranean, especially 
in Sicily and southern Italy, the exact opposite was the case: each adult 
member of the household could at any time request his share while the 
legator was still alive. Nor did joint personal liability to the outsiders 
exist; In the family enterprises of northern Italy, the inherited capit~l 
represented the basis of economic power to a greater degree than did the 
personal business activities of the partners. the opposite was true in 
southern Italy, where common prorc:rty was treated as, a product of corn
mon work. With the increasing importance of capital, the former practice 
gained ascendancy. In this case, the capitalist economy, a "later" stage in 
terlIlS of a theory of development starting with undifferentiated social 
action, determines a theoretically "earlier" structure in which the house
hold members are more'tightly bound to the household 'and subjected 
to household authority. . 

However. at the same time a far more significant, and uniquely Oc
citlental, transformation of domestic authority and household was under 
way -in these Florentine and other business-oriented medie!'ll houses_ 
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lbe entire economic af\8ngements of such large househ~lds were peri-
odically regulated by contn;Jct. Whereas, originally, the ~rsonal funds 
and ,the business orgaruktion were regulated by the same set of Illles, 
the situation gradu<illy dkged. Continuous capitalist acquisition became 
a ,special vocation perfotined in an increasingly separate enterprise. An 
autonomous rational ass~ation emerged out of the social action of the 
household, in such a waf that the old identity of household, workshop 
and office feD apart, wh~ had been tahn for granted in the un
differentiated household as'we11 as the ancient,oi.Icos, to he discussed in 
the next section. First, the household ceased to exist II a necessary basis 
of rational business associati~ Henceforth, the partner was not neces
sarily-or typicaDy-a bouse m~ber. Consequently, business assets had 
to he separated from the private property of the partners. Similarly, a 
distinction began to be made between the business employees and the 
domestic servants. Above aU, the commercial debts had to be distin
guished from the ptivate debts of the partners, and joint responsibility 
had to be limited to the .fonner, which were identified as such by being 
'oontracted under the "finn," the business name. 

This whole development is obviously a precise parallel to the separa
tion of the bureaucratic office as a "vocation" from private life, the 
''bureau'' from the private househcld,. the officW usets and liabilities 
from private propetty, and the official dealings from private-dealings; this 
will be discussed in the analysis of authority [chapter xn. The capitalist 
enterprise, created by the household which eve~y retreats from it, . 
thus is related from the very beginning to the '1Iureau" and the now 
obvious bureaucratization 01 the private economy. 

But the factor of decisive importance in this· d~ent is not the 
spatial differentiation or separation of'the household ~ the work-shop 
and the store. This is rather typical of the bazaar ~ of the Islamic 
cities in the Orient, which rests throughout on the separation of the castle 
(kasbah), bazaar (suk), and residences. What is crucial is the separation 

. of household and business "for ao:ounting and legal ~, and the 
development of a suitable body of laws, such as the CtmlIJU!rcial register. 
elimination of dependence of the,~ and the Sma u~ the 
family, separate property of the private arm or li~~ partnership, and 
appropmte laws on bankruptcy. This fundamenraIJ, important develo~ 
ment is the characteristic feature of the Occident, -and it is worthy of 
note that the legal forms of our present annmettiallaw were almost all 
develOped as eanyas the Middle Agl5-whereas~ wete abnost en
·tirely foreign to the law of Antiquity with its ~ that was q~ 
tatively sametimcs much more developed. 11lis ii' ODe of the RIIDJ 
phenomena charac:teri7jng most clearly the quali~ uniqueness ~ ... 

• 
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development of modem capitalism, since both the concentration of the 
~amily property for the purpose of mutual economic support and the de

..)Ielopment of a "firm" from a family name existed, for example, in China 
a~ :well. There, too, the joint liability of the family stands behind the 
debtS of the individual. The name used by a company in commercial 

,-«ansactions does not provide information about the actual proprietor: 
titere, too, the "firm" is rdared to the business organi:z:ation and not to 
the household. But the laws on private property and bankruptcy as they 
were developed in Europe seem to be absent in China, whele two things 
are' of special relevance: Association and credit, until the modern era, 
were to a large degree dependent on the kinship group. Likewise, the 
keeping of the property intact in the weIl-tc><io kinship groups and the 
mutual granting of credit within the kinship groups selVed different pur
poses. They were concerned not with capitalistic profit but with raising 
money to cover the costs of family members' preparation for the examina
tions and afterwards for the purchase of an office. The incumbency of 
the office" then offered the relatives an opportunity 'to recover their ex
penses with a profit from the legal and illegal revenues that the office 
affor~ed. Furthermore, these relatives could benefit from the protection 
of the office-holder. It was the chances of the politically rather than 
~onomicany determined gain that were conducive to the "capitalistic" 
cohe$ion of the family, especially one that was· well--()fI economically. 

The capitalistic type of association which corresponds to our joint
~tock. company and is completely detached, at least formally, from kin
ship and personal ties has its antecedents in Antiquity only in the area 
of politicaIIy oriented capitalism, i.e., in Qjmpanies of tax-farmers. In 
the Middle Ages, such associations were also organized in part for colo-

. nizius ventures-------such as the big partnerships of the 1MQ1Ie in Genoa 

....-and in part for state crooit---5\ICh as the Genoese group of creditors 
which for all practical purposes held the municipal finances under 
sequester. In the reaIm of private enterprise, a puady commcdal and 
capitalistic type of association initially developed only in the fm:rn of 
Qd J.oc groupings in long-dislance trade, such as the comme1flla ass0-

ciation which can be found already in Old Babylonian law and. later 
quice universally: A finan~er entrusts his capital to a travelling mer
-chant for a concrete voyage, wit h profit or ~ distribution on this 
.basis. This is the form typical for the period of "intennittent tmde" 
(Gelegenheitshandel). Enterprises in the fonn of joint-stock corpora
~ which WCte monopolistically privileged by the political powets. 
~ally colonial undertakings, constituted the transition to the applica
tion of such organiutional types also in purely private business. 
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3. The Alternative Development: The Oikos 

These kinds of undertakings which, as the basis of a capitalist enter
prise, constitute its most radical separation from the original identity with 
the household do not particularly concern us at this point. ~ther, we 
shall turn to a radically different way in which a household may evolve. 
The disintegration of the household, and of domestic authority because 
of exchange with the outside, and the resulting rise of the capitalist 
enterprise proceed in juxtaposition to the household's internal evolution 
into an oikas, as Rodbertus called it. 8 This is not simply any large house
hold or one which produces on its own various products, agricultural or 
industrial; rather, it is the authoritarian household of a prince, ~nOIial 
lord or patrician. Its dominant motive is not capitalistic acquisition but 
the lord's organized want satisfaction in kind. For this purpOSe, he may 
resort to any means, including large-scale trade. Decisive for, him is the 
utilimtion of property, not capital investment. The essence of the oikos 
is OIganized want satisfaction, even if market-oriented enterprises are 
attached to it. Of course, there is a scale of imperceptible transitions be-
tween the two modes of economic orientation, and often also a more or 
less rapid transformation from one into the other. In reality, if there is a 
relatively developed technology, the oikos is rarely a purely collective· 
natural economYi for it can exist purely only if it permanently eliminates 
all exchange, and practices, or at least aims at, autarky, hence if it is a 
self-sufficient economy so far as possible. In this case an apparatus of 
house-dependent labor, which often is highly speciali7b:l, produces all 
the goods and personal services, economic, militaxy and sacral, which 
the ruler requires. His own land provides, the raw materials, his work
shops with their personally unfree labor supply all other mateIials. The 
remaining services a~e provided by servants, officiak,. house priests and 
warriors. Exchanae takes place only if surplus is' to be dumped or if 
goods Simply cannot be procured in any other way. This state of affairs 
was approximated to a considerable extent by the royal economies of the 
Orient. ~y of Egypt. and to a lesser degree by the housebo~ds of 

, ,the Homeric aristocrats and princes; those of the PeISian and. Frankish 
kings also appear quite similar. In the Roman empire the landed est ares 
moved increasingly in this d.irertWn as they grew in size, the slave supply ~ 

,fell off and capitalist acquisition was curbed by bureauo:acy and liturgy. 
But the medieval manor rook the appos;te cautse withtbe i~a 
impottance of trade, the citif;s and the money economy. However, in all 
these cases the oikos was ne\Ie! really seH-sufficient. The Pharaoh en
gaged in foreign trade just as did the majotity of the edy princes and. 
arist0c:J3ts of the MeditecJaneal; their IleasUries depended heavily upon 
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trade proceeds. As early as the Frankish kingiom the seigneurs received 
substantial amounts of money or various tribtlfes which had cash-value. 
The ctJpitularia took for granted that the roj'al (i.$ci were free to sell 
whateyer was not needed by the court ~nd the' army. In all better known 
cases only a part of the unfree work-force of the big owners of land and 
people was completely tied to their household. Those most strictly at- : 
~hed to the household were the personal servants and the workers who: 
Jabored in the master's self-sufficient household and were wholly main-', 
tained by him: the case of autarkic utilirJltwn of labor. HOwever, an- . 
other group of strictly ~ttached workers consists of those who p~uced_; 
for the market; the Carthaginian, ,Sic;ilian and Roman plantation o~ ; 
employed their barraclr. slaves in this fashion, as did the father of ; 
Demosthenes with the slaves in his two ergasteJitJ or, in modem times, ; 
the Rus.~ian landlords with the peasants in their factories: these are cases 
of the c",italist utiliZRtion of tmfree ~. However, many sJaves on the 
plantations and in the ergtzsterl.4 were bought on the market, hence they 
were not "produced" in the household. Unfree workers born in the 
master's household presuppose some kind of unfree "family," and this 
implies an attenuation of atmcllment and nonnally also of the full ex
ploitation of labor poWer. 'Therefore, the majority of these hereditarily 
unfree workers is not employed in centralized enterprises, but surrenders 
only part of their work capacity to the master, and pays him more or less 
arbitrary and traditionally 6xed taxes in kind or in coin. Whether. the 
maSter prefers to use his unfree workers as a work-force or as a source of 
revenue d~s above all on what yields most to him in a given situa
tion Barrack slaves without families can be replaced only if thej are 
very cheap and plentiful; this presupposes continuous slavery wan and 
low food costs (a Southern climate). Hereditarily attached peasants, m0re

over, can pay money taxes only if there is a (local) market, and this in 
-rum requires a degree of'urban development. Where this was low, and 
the harvest yield could be fully used only through export, as in the 
German and European East at the beginning of modem times (in con
trast to the West) and in the "Blaclr. Earth" regions of Russia in the 
nineteenth century, the forced labor of the peasants was the only way oE 
maki~ money. In this way la~e market-oriented enterprise de· 
vel within the oik05. The owner of an oik05 may become almost 
indiStinguishable, or wholly identical, with a capitalist entrepreneur, if 
he establWles large industrial undertaking with his own unfree lahar, 
or mlted unfree or even free workers; he may use the latter two groups 
either partly or exclusively, and he may run his own or rented t!rgasteritJ. 
A ma jar ex8D!ple £or this transformation are the creators of the Silesian 
st«O.st (i.e., village smvard] industries.-

 



The Altertultille Development: The Oikos 

Ultimately, the oikos is defined only by the rent-producing utilization 
of property, but in terms of the owner's primary interest this meaning 
may become practically indistinguishable from, or outright identical 
with, ent,...::preneurial capital proper. The manorial origin of the starost
industry is visible only because of the particular combination of enter
prises: large-scale lumbering with brick-yards. distilleries, sugar re
fineries, coal mines, that means, of enterprises that are not integrated, 
along technically or economically suggested, horizontal Or vertical lines, 
like the modem combines and mixed firms. HdWever, a manorial lord 
who adds a foundry or a steelmill to his coal mines,. or a lumbermill and 
papennill to his lumbering operations may in practice bring about the 
same result. Only the starting point, not the end product are different. 
In the ancient ergasten"a, too, we find inCipient combinations based On 
the possession of raw materials. The father of Demosthenes, who 
descended from a family of Attic merchants, was an importer of ivory 
which he sold nf f3o"M,,"IIf!l [Le., to anyone desiring it, to any comer} and 
which was used as inlay for knife handIes and furniture. He eventually 
trained slaves to manufacture knives in his own workshop and, in addi
tion, had to take over the ergasterion, that means, mostly the slaves, of a 
bankrupt cabinet-maker. He combined these holdings into both a cutlery 
and a furniture ergasterion. The ergasterion developed further during 
the Hellenistic period, especially in Alexandria, up until early Islamic 
times. The use of unfree craftsmen as a source of rent was widely known 
throughout Antiquity, both in the Orient and the Occident, dwing the 
early Middle Ages, and in Russia until the emancipation of the serk 
The master may rent his slaves, as Nikias did with masses of unskilled 
slaves fot the mine,{)wners" He may tum them into skilled craftsmen, a 
practice found in all Antiquity, from a contract in which [the Persian} 
crown prince Kambyses [6th century B.C.} is mentioned as the owner 
of the trainer, up to the [late R9man] pandects, but it is also found in 
Russia as late as the 18th and 19th century. The master may also leave 
it to the slaves, after he arranged for their training, to work for their own 
account in exchange for a rent (Greek: g1'Ophorg, Babylonian: mandaku, 
German: Halssreuer, Russian: obrok). The master may also 'provide 
them with a workshop and capital equipment (peculium) as well as 
working capital (merx peculims). Historically, we find all imaginable 
transitions from Jmost total mobility to complete regimentation in bar
racks. A more detailed description. of the "enterprises" emerging within 
the oikos and run by either the master or the unfree belongs into a dif· 
ferent set of topics. However, the transformation of the oikos into a 
patrimonial rulership will be discussed in the analysis of the forms of 
domination. 
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NOTES 

I. Heinrich Schultz, A tersk aSJen "nli MiinnerlTunde (190:1.). (W).-For 
further lit.l!rature, :sea Soc. of lAw, ch. VIII:ii. n. J 3. 

2.. DtJt·DtJt: secret society of tbe New Britain Archipelago N.E. of New 
Guinea. CE. Gmf von Pfeil, "Ouk·Duk," 27 Jo,,"",' of Anthropol. lnstihft., 181; 
E. A. Weber, TiI;e Du~·Du~ (19.:1.9). (Rh) For a more detailed deS>Cription of the 
Ouk·Ouk, see below, ch. IX:z. 

3. Cf. Weber, HandelsgeseUschafun, ch. V, in GAzSW, 41 Iff. 
4. See, e.g., Max Sering et al., Die Verer"ng du lJm4lichen Gn",JbesitzeJ 

im ~nigreich Preussen (Berlin: Parey, Z908). Cf. also GAzSW, 463f. 
~. Karl Johann Rod~ (z80~-7~), who champoned a conservative Conn 

of socialism, advanced the thf!Ory thatall of Antiquity should be classi£ed as falling 
into the stage of the "oi1ws ecOnomy," a concept created by him; d. Weber, 
AgrarwrMlmisse, in GkSW, 7. and "'PM, Part One. cb. II, n. 34. 

6. The term could not be traced, but elsewhere Weber refers to "the typical 
starost-industry of Silesia and Bohemia-thus styled, as is well known, by Engel
which is a fonn of 'wealth·utilization,' as contrasted to the 'capital·utilization' of 
haurgcois industry ... " (AfS, Vol 38 [Z914J. S44). The refe~ce might be to the 
famous PNSSian statistician Ernst Engel (z82.l-z896). On this phenomenon and 
the origin of Silesian and Bohemian linen industI)', see also ~ic HistlJry, 104; 
Arthur Salz, Gesr;hicnte _ bOhmischm Iwd<UStrie in der Neuuit (Munich: 
Ouncker6 Humblot, 1913),365'-383. 

 



CHAPTER v 
ETHNIC GROUPS 

I. "Race" Membership;' 

A much more problematic source of social action than the sources 
analyud above is "race- identity": common inherited and inheritable 
traits that actually derive from common descent. Of course, race creates a 
"group" only when it is subjectively perceived as a common trait: this 
.happens only when a neighborhood or the mere proximity of racially 
different persons is the basis of joint (mostly political) action, or con

·versely, when some common experiences of members of the same race 
are linked to some antagonism against members of an obviously different 
group .. The resulting social action is usually merely negative: those who 
are obviously different are avoided and despised or, conversely, viewed 
with superstitious awe. Persons who are externally different are simply 
despised irrespective of what they accomplish or what ~ are, or they 
are venerated superstitiously if they are too powerful in the long run. In 
this case antipathy is the primary and normal reaction. However, this 
antipathy is shared not just by persons with anthropological similarities, 
and its extent is by no means detennined by the degree of anthropolog
ical relatedness; furthennore, this antipathy is linked not only to in
herited traits but just as much to other visible differences. 

. IT the degree of objective racial difference can be detennined, among 
. other things. purely physiologically by establishing whether hybrids re

produce themselves ~t approximately normal rates, the subjective ~ 
the reciprocal racial attraction and repulsion, might be measured by find
ing out whether sexual relaticms are preferred or rare between two-

• groups, and whether they are carried on permanently or temporarily and 
irregularly. In all groups with a developed t'ethnic" consciousness the 
existence or absence of intennartiage "(c'ofJmtbium) would then be a 
normal consequence of mciaI attraction or segregation. Serious research 
on the sexual attraction and repulsion between different ethnic groups 
is only incipient, but there is not the slightest doubt that tacial factoT'S, 
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that means, common descent, inBuence the incidence of sexual relations 
and of marriage, sometimes decisively. However, the existence of several 
million mulattoes in the United States speaks clearly against the assump' 
tion of a "natural" ra~ antipathy, even among quite different races. 
Apart from the laws against biracial marriages in the Southern states, 
sexual relations between the two races are now abhorred by both sides, 
but this development began only with the Emancipation and resulted 
from the Negroes' demand for equal civil rights. Hence this abhorrence 
on the part of the Whites is socially determined by th~ previously 
skerched tendency toward the monopolization of social power and honor, 
a tendency which in this case happens to be linked to race. 

The connubium itself, that means, the fact that the offspring from a 
permanent sexual relationship can share in the activities and advantages 
of the father's political, economic or status group, depends on many cir
cumstances. Under undiminished patriarchal powers, which we treat 

, elsewhere, the father w~ free to grant equal rights to his children from 
slaves. Moreover, the glorification of abduction by the hero made racial 
mixing a normal event within the ruling strata. However, patriarchal 
discrerion was progressively curtailed with the monopolistic closure, by 
now familiar to us, of political, status or other groups and with the 
monopolization of marriage opportunities; these ~ndencies restricted the 
cannubium to the offspring from a permanent sexuzl union within the 
given political, religious, economic and status group. lhis also produced 
a high incidence of inbreeding. The "endogamy" of a group is probably 
everywhere a secondary product of such tendencies, if we define it not 
merely as the fact that a permanent sexual wnion occurs primarily on tlte 
basis ~ joint membership in some assodation, hut as a process of social 
action in which only endogamous children are accepted as fuJI members. 
(lhe term "sib endogamy" sho~ld not be used; there is no such thing 
unless we want to refer ro the levirate marriage and arrangements in 
which daughters have the right to succession, but these have secondary, 
religious and political origins.) "Pure" anthropological types are often a 
secondary consequence of such closure;, examples are sects (as in India) 
as well as pariah peoples, that means, groups that are sociaJJy despised 
yet wanted as neighbors because they have monopolized indispensable 
skills. 

Reasons other than actual racial kinship inHuence the degree ~ 
which blood relationship is taken'into account. In the United Stares the 
smallest admixture of Negro blood disqualifies a person unconditionany. 
whereas very considerable admixtures of Indian blood do not. Doubt
lessly, it is important that Negroes appear esthetiallJy even ~ alien 
than Indians, but it remains very significant that Negroes were s1a~ 
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and hence disqualihed in the status hierarchy. 1be conventional can
nubium is far less impeded by anthropological differences than by status 
differences, ~hat means, differences due to socialization and upbringing 
CBilaung in the widest sense of the word). Mere anthropological differ
ences account for little, except in cases of extreme esthetic antipathy. 

2. The Belief in Common Ethnicity: Its Multiple Social 
Origins and Theoretical Ambiguities 

The question of whether conspicuous "racial" differences are based 
on biolOgical heredity or on tradition is usuaUy of no importance as far 
as their effect on mutual attraction or repulsion is concerned. 1his is true 
of the development of endogamous conjugal groups, and even mOre so of 
attraction and repulsion in other kinds of social intercourse, i.e., 'whether 
all sorts of friendly, companionable, or econbmic relationships between 
such groups are established easily and on the footing of mutual trust and 
r~pec~, or whether such relationships are established with difficulty and 
with precautions that betray mistrust. 

The more or less easy emergence of social circles in the broadest 
sense of the word Csoziale V erkehrsg emeinschaft) may be linked to the 
most superficial features of historically accidental habits just as much as 
to inherited racial characteristics. That the different custom is not under
stood in its subjective meaning since the cultural key to it is lacking, is 
almost as decisive as the peculiarity of the custom as such. But, as we 
shall soon see, not all repulsion is attributable to the absence of a "con
sensual group." Differences in the styles of beard and hairdo, clothes, 
food and eating habits, division of labor between the sexes, and all kinds 
of other visible differences can, in a given case, give rise to repulsion and 
contempt, but the actual extent of these differences is irrelevant for the 
emotional impact. as is illustrated by primitive travel descriptions, the 
Histories of Herodotus or the older prescientific ethnography. Seen from 
their positive aspect, however, these differences may give rise to con
sciousness of kind, which may become as easily the bearer of group 
relationships as groups ranging from the household and neighborhood 
to political and religiOUS communities are usually the bearers of shared 
customs. All differences of customs can sustain a specific sense of honor 
or dignity in their practitioners. 1'he original motives .or reasons for the 
inception of different habits of life are forgotten and the contrasts are 
then perpetuated as conventions. In this manner, any group can create 

. customs, and it can also effect, in certain circumstances very deciSively, 
the selection of anthropological types. 1bis it can do by providing favor-
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able chances of survival and reproduction for cer~in hereditary 'qua~ties 
and traits. This holds hoth for internal assimilation and for external 
differentiation." 

Any cultural trait, no matter how superlicial, can ser~ as a starting 
point for the familiar tendency to monopolistic closure. However, the 
univetSal. force of imitation has the general effect of only gradually 
changing the traditional customs and usages, just as anthropological types 
are changed only graduaIIy by racial mixing .. But if there are sharp 
boundaries between areas of observable styles of life, they are due to 

conscious monopolistic closure, which started from small differences that 
were then cultivated and intensified; or they are due to the peaceful 
or warlike migrations of gIOUpS that previously lived far from each other 
and had accommodated themselves to their heterogeneous conditions ci 
existence. Similarly, strikingly different racial types, bred in isolation, 
may live in shaxply segregated proximity to one another either because of 
monopolistic closure or ·because of migration. We can conclude then that 
similarity and contrast of.physical type and custom, regaldless of whether 
they are biologically inherited or culturally transmitted, are subject to 
the same conditions of group life, in origin as weI! as in effectiveness, 
and identical in their potential for group fonnation. The difference lies 
partly in the differential instability of fype and custom, partly in the fixed 
(though often unknown) limit to engendexing new hereditaIY qualities. 
Compared to this, the scope for assimilation of new customs is incom
parably greater, although there axe considerable variations in the trans
missibilityof traditions. 

Almost any kind of similarity or contrast of physical type and ci 
habits can induce ,the belief that affinity or disaffinity exists between 
gropps that attract or repel each other. Not every belief in tribal affinity, 
however, is founded on the resemblance of custom$ or of physical type. 
But in spite of great variations in this aIea, such a belief can exist and 
can develop group-forming powers when it is buttressed by a memory ci 
an actual migration, be it colonization or individual migration. The 
peIsis~t effect of the old ways and ci childhood reminiscences con
tinues as a source of native-country sentiment CHeimatsgefUhl) among 
emigrants even when they have become so thoroughly adjusted to the 
new country that return to their homeland would be intolerable (this 
being the case of most German-Americans, for example) 

In colonies, the attachment to the colonists' homeland survives 
despite considerable mixing with the inhabitants of the colonial land 
and despite prciound changes in tradition and hereditary type as well. 
1,., case of politi~l colonization, the decisive factor is the need for 
political support. In general, the continuation of relationships ~ed by 
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marriage is important, and so are the market relationships, provided that 
the "customs" remained unchanged. These market relationships between 
the homeland and the colony may be very close, as long as the consumer 
standards remain similar, and especially wh"en colonies are in an almost 
ahsolutely alien environment and within an alien political terxitory. 

The belief in group affinity, regardles~ of whether it has any objec
tive foundation, can have important consequences especially for the 
formation of a political community. We shall 'call "ethnic groups" those 
human groups that entertain a subjeaive beHef in their common descent 
because of similarities of physical type or of customs or both, or because 
of memories of colonization and migration; this belief must be important 

, for the propagation of group formation; conversely, it does not matter 
whether or not an objective blood relationship exists. Ethnic membership 
(Gemeinsamkeu) differs from the kinship group precisely by being a 
pre~l.!med identity, not a group with concrete social action, like the latter. 
In our sense, ethnic membership does not constitute a group; it only 
facilitates group formation of any kind, particularly in the political 
$phere. On the other hand, it is primarily the political community, no 
matter how artifiCially organized, that inspires the belief in common 
ethnicity. This belief tends to persist even after 'thedisintegration of 
the political community, unless drastic differences in the custom, physical 
type, or, above all, language exist among its members. 

This artificial origin of the belief in common ethnicity follows the 
previously described pattern [ef. chapter 11:3] of rational association 

. turning into personal relationships. If rationally regulated action is not 
widespread, almost any association, even the most rational one, creates 
an overarching communal consciousness; this takes the form of a brother
hood on the basis of the belief in common ethnicity. As late as the Greek 
city state, even the most arbitrary division of the polis became for the 
member an association with at least a common cult and often a common 
fictitious ancestor. The twelve tribes of Israel were subdivisions of·, a 
political community, and they alternated in performing certain functions 

, on a monthly bask The same holds for the Greek tribes (phylaO and 
their subdivisions; the latter, too, were regarded as units of common 
ethnic descent. It is true that the original division may have been induced 
by political or actual ethnic differences, but the effect was the Same when 
such a division was made quite rationally and schematically, after the 

~. break-up of old ~oups and telinq uishment of local cohC1ion, as it was 
done by Cleisthenes. It does not follow, therefore, that the Greek polis 
was actually or originally a tribal or lineage state, but t~t ethnic fictions 
were a sign of the rather low degree of rationalization of Greek political 
life. Conversely, it is a symptom of the greater rationalization of Rome 
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that its old ~hematic subdivisions C~) rook on religious importance, 
with a pretense to ethnic origin, to only a small degree. 

The belief in common ethnicity often dclim;ts "social drcles," which 
in tum are not always identical with endogamous 'connubial groups, for 
gready varying numbers of persons may be encompassed by both. Their 
similarity rests on the belief in a spe06c "honor" of their members, not 
shared by the outsiders, that is, the:seme of "ethnic honor" (a phenom~ 
non closely rdated to status honor,.which will he discussed later). These 
few remarks must suffice at this point. A sprcializ.ed sociological study d 
ethnicity would have to make a finer distinction between these concepts 
than we have done for our limited pu~. 

Groups, in tum, can engender sen~nts of likeness which will 
persist even after their demise and will have an "ethnic" connotation. 
The political community in particular can produce such an effect. But 
most directly, such an effect is created by the lan~ge groW" which is 
the bearer ci a specific "cultural ~ of the masses" (Mlmmkultu,... 
gut) and makes mutual understanding (V etste~) possible or easier. 

Wherever the memory of the origin of a community by peaceful 
secession or emigration ("colony," Vet S4UT1£m, and the like) from a 
mother community remains for some reason alive, there undoubtedly 
exists a very speCific and often extremely powerful sense of ethnic 
identity, which is determined by several factors: shared political mem
ories or, even more importantly in early times, persistent ties with the 
old cult, or the strengthening of kinship and other groups, both in the 
old. and the new community, or other petsistent relationships. Wher~ 
these ties are lacking, or once they cease to exist, the sense of ethnic 
group membership is a~t, regardless of how close the kinship may be. 

Apart from the community of language, which mayor may not coin
cide with objective, or subjectively believed, consanguinity, and apart 
q.om common religious belief, r'hich is also independent of consanguin
ity, the ethnic differences that 'remain are, on the one hand, esthetically 
conspicuous differences of the physical appearance (as mentioned be
fore) and, on the other hand and of equal weight, the perceptible dif
ferences in the conduct of everyday life. Of special importance are 

. precisely those items which may otherwise seem to be of small social 
relevance, since when ethnic differentiation is concerned it is always 
the conspicuous differences that come into play. 

Common language and the ritual regulation of life, as determined by 
shared religious beliefs, evelywhere are conducive to feelings of ethnic 
affinity, especially since the intelligibility of the behavior of others is the 
most fundamental presupposition of group formation. But since we shall 
not consider these two elements in the present context, we ask: what is 
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it that remains? It must be admitted that palpable differences in dialect 
and differences of religion in themselves do not exclude sentiments of 
common ethnicity. Next to pronounced differences in the economic way 
of life, the belief in ethnic affinity has at all times been affected by out
ward differences in clothes, in the style of housing, food and eating 
habits. the division of labor between the sexes and between the free and 
the unfree. That is to say, these things concern one's conception of what 
is correct and proper and, above all, of what affects the individual's sense 
of honor and dignity. All those things we shall find later on as objects 
of specific differences between status groups. The conviction of the ex
cellence of one's OWn customs and the inferiority of alien ones, a con
viction which sustains the sense of ethnic honor, is a~tually quite analo
gous to the sense of honor of distinctive status groups. 

The sense of ethnic honor is a specific honor of the masses (Mas' 
senehre), for it is accessible to anybody who belongs to the subjectively 
believed community of descent. The "poor white trash," Le., the 
propertyless and, in the absence of job opportunities, very ohen destitute 
white inhabitants of the southern.states of the United States of America 
in the period of slavery, ~re the actual bearers of racial antipathy, 
which was quite foreign to the planters. This was so because the social 
honor of the "poor whiteS; was dependent upon the social diclassement 
of the Negroes. 'r 

And behind all ethnic diversities there is somehow naturally the 
notion of the "chosen people," which is merely a counterpart of status 
differentiation translated into the plane of horizontal coexistence. The 
idea of a chosen people derives its popularity from the fact that it can be 
claimed to an equal degree by any and every member of the mutually 
despising groups, in contrast to status differentiation which always rests 
on subordination. Consequently, ,ethnic repulsion may take hold of all 
conceivable differences among the notions of propriety and transform 
them into "ethnic conventions." 

Besides the pRiviously mentioned elements, which were still more or 
less closely related to the economic order, conventionalization (a term 
expounded elsewhere) may take hold of such things as a hairdo or style 
of beard and the like. The differences thereof have an "ethnically" re
pulsive effect, because they are thought of as symbols of ethnic member
ship. Of course, the repulsion is not always based merely on the "sym
bolic" character of the distinguishing traits. The fact that the Scythian 
women oiled their hair with butter, which then gave off a rancid odor, 
while Greek women used pelfumed oil to achieve the same pUlpose, 
thwarted----eccolding to an ancient report----ell attempts at social inter' 
course between the aristocratic ladies of these two groups. The smell of 
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butter certainly had a more compelling effect than even the most promi
nent racial differences, or---41s far as I could ~the "Negro odor," of 
which so many fables are told. In general, racial qualities are effective only 
as limiting factors with regard to the belief in common ethnicity, suCh as 
in case of an excessively heterogeneous and esthetically unaccepted 
physical type; they are not positively group:fonning. 

Pronounced differences of custom, which playa role equal to that 
of inherited physical type in the creation of feelings of common ethni
city and notions of kinship, are usually caused, in addition to linguistic 
and religious differences, by the diverse economic and political conditions 
of various social groups. If we ignore cases of clear--<:ut linguistic bound
aries and sharply demarcated political or religious communities as a 
basis of diffetences of custom-and these in fact are lacking in wide areas 
of the Mrican and South American continent~then there are only 
gradual transitions of custom and no immutable ethnic frontiers, except 
those due to gross geographical difFerences_ The sharp demarcations of 
areas wherein ethnically relevant customs predominate, which were not 
conditioned either by political or economic or religious factors, usually 
came into existence by way of migration or expansion, w~en groups of 
people that had preViously lived in complete or partial isolation from 
each other and became accommodated to heterogeneous conditions m 
existence came to live side by side. As a result, the obvious contrast 
usually evokes, on both sides, the idea of blood disaffinity (Blutsfremd
hell), regardless of the objective state of affairs. 

It is understandably difficult to detennine in general~nd even in a 
concrete individual case-what influence specific ethnic factors (i.e., 
~e beliet: in a blood relati~nshif' or it~ opposite, which rests on simi~ari
bes, or dIfferences, of a person s phYSIcal appearance and style of Me) 
ha ve on the formation of a group. " 

There is no difference between the ethnically relevant customs and 
customs in general, as far as their effect is concerned. The belief in 
common descent, in combination with a similarity of customs, is likely 
to ptomore the spread. of the activities of one part' of an ethnic group 
among the rest, since the awareness of ethnic identity furthers imitation. 
This is especially true of the propaganda of religious groups. 

It is not feasible to go beyond these vague generalizations. The con
tent of joint activities that are possible on an ethnic basis remains in
delinite. There is a corresponding ambiguity of concepts denoting 
ethnically determined action, that means, lietermined by the belief in 
blOOd relationship. Such concepts are V6lkrsch4t. Stamm (tribe), 
V olk (people), each of which is ordinarily used in the sense of an ethnic 
subdivision of the fonowing one (although the first two may be used in 
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reversed order). Using such tenns, one usually implies either the exi~~
ence of a contemporary political community. no matter how loosely 
organized, or memories of an extinct political community, such as they 
are preserved in epic tales and legends; or the existence of a linguistic 
or dialect group; or, finally, of a religious group. In the past, cults in 
particular were the typical concomitant of ~ tribal or Volk consciousness. 
But in the absence of the political community, contemporary or past, the 
external delimitation of the group was usually indistinct. The cult com· 
munities of Germanic tribes. as late as the Burgundian period [6th 
centuIY A.D.], were probably rudiments of political communities and 
therefore pretty well defined. By contras~, the Delphian oracle, the un
doubted cultic symbol of Hellenism, also revealed information to the 
barbarians and accepted their veneration, and. it was an organized cult 
only among some Greek segments, excluding the most powerful cities. 
The cult as an exponent of ethnic identity is thus generally either a 
remnant of a largely political community which once existed but was 

, destroyed by disunion-and colonization, or it is--as in the case of the 
Delphian Apollo-a product of a Kulturgemeinschaft brought about by 
other than purely ethnic conditions, but which in tum gi~ rise to the 
belief in blood relationship. All history shows how easily political action 
can give rise to the belief in blood relationship, unless gross differences 
of anthropological type impede it. 

3. Tribe ana Political Community: The Disutility of the 
Notion of "Ethnic Group' 

The tribe is clearly delimited when it is a subdivision of a polity, 
which, in fact. often establishes ~. In this case, the artificial origin is 
revealed by the round numbers in which tribes usuflly appear, for 
example; the previously mentioned division of the people of Israel into 
twelve tri.bes, the three Doric phyla; and the various phylai of the other 
Hellenes. When a political community wu~ newly established or re
organized, the population was newly divided. Hence the tribe is here a 
political artifact, even though .it soor.~ adopts the whole symbolism of 
blood-relationship and particularly a tdba! cult. Even today it is not rare 
that political artifacts develop a sense of affinity akin to that of blood· 
relationship. Very schematic consttucts such as those states of the United 
States that were made into squares according .10 "their latitude have a 
strong sense of identityi it is also not rare that families travel from New 
York to Richmond to make an expected child a "Virginian." 
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Such arti.6ciality does not preclude the possibility that the Hellenic 
phyla;, for example, were at one time independent and that the polis 
used them schematica))y when they were merged into a poJitical associa
tion. However, tribes that existed before 'the polis were either identical 
with the corresponding political groups which were subsequently as
sociated into a polis, and in this case they were called ethnos, not phyle; 
or, as it probably happened many times, the politically unorganiwi tribe, 
as a presumed "blood community," lived from the memory that it once 
engaged in joint political action, rypically a single conquest or defense, 
and then such political memories constituted the tribe. Thus, the fact 
that tribal consciousness was primarily fonned by common political ex
periences and not by common descent appears to have been a frequent 
source of thebe1ief in common ethnicity. 

Of course, this was not the only source: Common customs may have 
diverse origins. Ultimately, they derive largely from adaptation to natural 
conditions and the imitation of neighbors. In practice, however, tribal 
consciousness Ilsually has a poJitical meaning: in case of military dar ger 
or opportunity, it easily provides the basis for joint political action on the 
part of tribal members or Volksgenossen who consider one another as 
blood relatives. The eruption of a drive to political action is thus one of 
the major potentialities inherent in the rather ambiguous notions of tribe 
and people, Such intermittent political action may easily develop into the 
moral duty~ of all members of tribe or people (Volle) to support one 
another in case of a military attack, even if there is no corresponding 
political association; violators of this solidarity may suffer the fate of the 
[Germanic, pro·Roman] sibs of Segestes and Inguiomer-expulsion from 
the tribal territory-, even if the tribe has no organi~ed government. If 
the tribe has reached this stage, it has indeed become a continuous 
political community, no matter how inactive in peacetime, and hence 
unstable, it may be. However, even under favorable conditions the tran
sition from the habitual to the customary and therefore obligatory is very 
fluid. AlI in all, the notion of "ethnically" determined social action sub
sumes phenomena that a rigorous sociological analysis---as we do not 
attempt it her~would have to distinguish carefully: the actual sub· 
jective effect of those customs conditioned by' heredity and those deter
mined by tradition; the differential impact of the varying content of 
custom; the inRuence of common language, religion and political action, 
past and present, upon the fonnation of customs; the extent to which 
such factors create attraction and repulsion, and especially the beJief in 
affinity or disaffinity of blood; the consequences of this belief for social 
action in general, and speci.6caUy for action on the basis of'shared custom 
or blood relationship, for diverse sexual relations, etc.-all of this would 
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have to be studied in detail. It is certain that in this process the collective 
term "ethnic" would be abandoned, for it is unsuitable for a really rigor
ous analysis. However, we do not pursue sociology for its own sake and 
therefore limit ourselves to showing briefly the diverse factors that are 
hidden behind this seemingly uniform phenomenon. 

The concept of the "ethnic" group, which dissolves if we define our 
terms exactly, corresponds in this regard to one of the most vexing, since 
emotionally charged concepts.: the nation, as soon as we attempt a socio· 
logical definition. 

4. Nationality and Cultural Prestige2 

The concept of "nationality" shares with that of the "people" (Vol.lt) 
-in the "ethnic" sense-the vague connotation that whatever is felt to be 
distinctively common must derive from common descent. In reality, of 
course, persons who consider themselves members of the same nationality 
are often much less related by common descent than are persons belonging 
to differen t and hostile nationali ties. Differc:nces of nationality may exist 
even among groups closely related by common descent, merely because 
they havedilferent religious persuasions, as in the case of Serbs and c,roats. 
The concrete reasons for the belief in joint nationality and for the resulting 
social action vary greatly. 

Today, in the age of language conflicts, a shared common language 
is preeminently considered the normal basis of nationality. Whatever 
the "nation" means beyond a mere "language group" can be found in 
the specific objective of its social action, and this can only be the autono
mous polity. Indeed, "nation state" has become conceptually identical 
with "state" based on comroon language. In reality, however, such mod
ern t;tation states exist next to many others that comprise several language 
groups, even though these others usually have one official language. A 
common language is also insufficient in sustaining a sense of national 

,identity (Nationalgefuhl)-a' concept which we will leave undefined 
for the present. Aside from the examples of the Serbs and Croats, this 
is demonstrated by the Irish, the Swiss and the German-spea1cing Alsa
tians; these groups do not consider themselves as members, at least not 
as fun members, of the "nation" associated with their language. Con
versely, language differences do not necessarily preclude a sense of joint 
nationality: The German-speaking Alsatians considered themselves-and 
most of them still do-as parr. of the French "nation," even though not 
in the same sense as French-speaking nationals. Hence there are qualita
tive degrees of the belief in common nationality. 
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Many Geunan~peaking Alsatians feel a sense of community with 
the French because they share certain customs and some of their "sensual 
culture" CSinnenk.ultur)-..as Wittich in particular has pointed out--and 
also because of common political experiences. This can be understood 
by any visitor who walks through the museum in Colmar, which is rich 
in relics such as tricolols, l'oml'ier and militaly helmets, edicts by Louis 
Philippe and especially memorabilia from the French Revolution; these 
may appear trivial to the outsider, but they have sentimental value for 
the Alsatians.' This sense of community came into being by virtue of, 
common political and, indirectly, social experiences which are highly 
valued by the masses as symbols of the destruction of feudalism, and the 
story of these events takes the place of the heroic legends of primitive 
peoples. La grande nation was the liberator from feudal servitude, she 
was the bearer of civilization CKultur), her language was the civilized 
language; German appeared as a dialect suitable for everyday communi
cation. Hence the attachment to those who speak the language of civili
zation is an obvious parallel to the sense of community based on common 
language, but the two phenomena are not identical; rather, we deal here 
with an attitude that derives from a partial sharing of the same culture 
and from shared political experiences. 

Until a short time ago most Poles in Upper Silesia haa no strongly 
developed sense of Polish nationality that was antagonistic to the 
Prussian state, which is based essentially on the German language. The 
Poles were loyal if passive "Prussians," but they were not "Germans" 
interested in the existence of the Reich; the majority did not feel a 
conscious or a strong need to segregate themselves from German-speaking 
fellow-citizens. Hence, in this case there was no sense of nationality 
based on common language, and there was no Kulturgemeinschaft in 
view of the lack of cultural development. 

Among the Baltic Germans we find neither much of a sense of nation
ality amounting to a high valuation of the language bonds with the 
Germans, nor a desire for political union with the Reich; in fact, most 
of them would abhor such a unification. However, they segregate them
selves Iigorously from the Slavic environment, and especially from the 
Russians, primarily because of status considerations and partly because 
both sides have different customs and cultural values which are mutually 
unintelligible and disdained. This segregation exists in spite of, and 
partly because of, the fact that the Baltic Germans are intensely loyal 
vassals of the Tsar and have been as interested as any "national" Russian 
CNationalrusse) in the predominance of the Imperial Russian system. 
which they provide with officials and which in tum maintains their 
descendants. Hence, here too we do not find any sense of-nationality in 
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the modern meaning of the tenn (oriented toward a common language 
and culture). The case is similar to that of the purely proletarian Poles: 
~yalty toward the· state is combined with a sense of group identity that 
is limited to a common language group within this larger community 
and strongly modified by status factors. Of course, the Baltic Germans 
are nO longer a cohesive status group, even though the differences are not 
as extreme as within the white population of the American South. 

Finally, there are cases for which the tenn nationality does not seem 
to be <1uite fitting; witness the sense of identity shared by the Swiss and 
the Belgians or the inhabitants of Luxemburg and Liechtenstein. We 
hesitate to call them "nations," not because of their relative smallness-

-the Dutch appear to us as a nation-, but because these neutralized 
states have purposively forsaken power. The Swiss are not a nation if we 
take as criteria common language or common literature and art. Yet they 
have a strong sense of community despite some recent diSintegrative 
tendencies. This sense of identity is not only sustained by loyalty toward 
the body politiC but also by wha t are perceived to be common customs 
(irrespective ci actual differences). 1hese customs are largely shaped 
by the differences in social structure between Switzerland and Germany, 
but also all other big and hence militaristic powers. Because of the impact 
of bigness on the internal power structure, it appears to the Swiss that 
their customs can be preserved only by a separate political existence. 

The loyalty of the French Canadians toward the English polity is 
today detennined above all by the deep antipathy against the economic 
and social structure, and the way of life, of the neighboring United 
States; hence membership in the Dominion of Canada appears as a 
guarantee of their own traditions . 

. This classification rould easily be enlarged, as every rigorous socio
logical investigation would have to do. It turns out that feelings of 
identity subsumed under the tenn "national" are not uniform but may 
derive from diverse sources: Differences in the economic and social 
structure and in the internal power stIUcture, with its impact on the 
customs, may playa role, but within the German Reich customs are very 
diverse; shared political memories, religion, language and, finally, radal 
features may be source of the sense of nationality. Racial factors often 
have a pecullar lmpact. From the viewpoint of the Whites in the United 
States, Negroes and Whites are not uriited by a common sense of nation
ality, but the Negroes have a sense of Amelican nationality at least by 
claiming a right to it. On the other hand, the pride of the Swiss in their 
own distinctiveness, and their willingness to defend it vigorously, is 
neither qualltatively different nor less widespread than the same attitudes 
in any "great" and powerful "nation." Time and again we find that the 
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concept "nation" directs us to political power/Hence, the concept 5eemS 

to refer-if it refers at all to a uniform phenomenon-to a specific lind 
of pathos which is linked to the idea of a powerful political community 
of people who share a co~mon language, or religion, or common customs, 
or political memories; such a state may already exist or it may be desired. 
The more power is emphasi'Zed, the closer appears to be the link between 
nation and state. This pathetic pride in the power of one's OWn com
munity, or this longing for it, may be much more widespread in relatively 
smtlll language groups such as the Hungarians. Czechs or Greeks than 
in a similar but much larger community such as the Germans 150 years 
ago, when they were essentially a language group without pretension's 
to national power. 

NOTES 

1. On race and civilization, see also Weber's polemical speech against A. 
Ploetz at the fint meeting of the German Sociological Association, Frankfurt, 
1910. in GAzSS. 4~6-61.. Two years later, at the second meeting of the Associa
tion in Berlin, Weber took the /loor again after a presentation by Fra~z Oppen
heimer. Among other things, Weber said Cop. cit., 489); 
"With race theories you can prove and disprove anything you want. It is a 
$lCienti/ic crime to attempt the circumvention, by the uncritical use d completely 
undarilIed racial hypotheses, of the sociological study of Antiquity. which of course 
is much more difficult, but by no means without hope of success; after all. we can 
no longer find out to what extent the qualities of the Hellenes and Romans rested 
on inherited dispositions. The problem of such relationships has not yet ~ 
solved by the most careful and toilsome investigations of living subjects, even if 
undertaken in the laboratory and with the means of e"act experimentation." 

1.. Cf. the related section on "The Nation" in ch. IX: 5. 
3. See Werner Wittich, Deutsche und franzasische Kultur im EIsas, (Strass

burg: Schlesier und Schweikhardt. 1900), 38ff; for a Fren<:h trans!'. see tole 
genie national des races frans:aise e' allemande en Alsace." ReVile internationale 
de Sociologis, vol. X, 1902., 777-82.4 and 857)107. esp. 814ft Cf. also We
ber, GAz1~S, I. 2.~, n. I; GA:zSS, 484. "Outsiders." in contrast to the pre-1914 
custodian who showed Weber his greatest treasures, cherish tht: Colmar museum 
fnr one of the most powezful works of art of the late Middle Ages. Grunewald's 
"I~enheim Altar." 

 



CHAPTER VI 
REL~GIOUS GROUPS 
(THE SOCIOLOGY 
OFRELIGIONY 

! . 
~; 1 

Th~ Origins of Religion 

1. The Original This-Worldly Orientation of Religious 
and Magical Action 

To define "religion," to say what it is, is not possible at the start of a 
presentation SUff!. as this. Definition can be attempted, if at all, only at 
the conclusion of the study. The essence of religion is not even our con

- 'cern, as we make it our task to study the conditions and effects of a 
particular type of sociaJ action . 

. The external courses of religious behavior are so diverse that an 
unde,standing of this' behavior can only be achieved from th e viewpoint 
of the subjective experiences, ideas, and pUIpoSes cl the individuals con
cerned-in short, from the viewpoint of the rdigious behavior's "mean
ing" (Sinn). 

The most eJementary forms of behavior motivated by religious 
or magical factors are oriented to this world. "That it may go well with 
thee ... and that thou mayest proJong thy days upon the earth" [Deut. 

[399J . 
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4:40J expresses the. reason for the performance of actions enjoined by 
religion or magic. Even human sacrifices, although uncommon among 
urban peeples, were ~rformed in the Phoenician maritime cities with
out any otherworldly expectations whatsoever. Furthermore, religiously 
or magicaPy motivated behavior is relatively rational behavior. ~ially 
in its earliest manifestations. It follows rules of experience. though it is 
not necessarily action in accordance with a means-end schema. Rubbing 
will elicit sparks from pieces of wfJOd, and in like fashion the mimetical 
actions of a magician will evoke rain from the heavens. The sparks result
ing from twirling the wooden sticks are as much a "magical" effect as 
the rai" evoked by the manipu: ,tions of the rainmaker. Thus, religious 
or magical behavior or thinking must not be set apart from the range 
of everyday purposive conduct, particularly since even the ends of the 
religious and magical actions are predominantly economic. 

Only ~,judging from the standpoint of Our modern views of natun', 
can distinguish objectively in such behavior those attributions of causality 
which are "correct" from those which are "fallacious," and then designate 
the fallacious attributions of causality as irrational, and the corresponding 
acts as "magic." Quite a different distinction will be made by the person 
performing the magical act, who will instead distin&'Uish bet~'een the 
greater or lesser ordinariness of the phenomena in question. For example, 
not every stone can serve as a fetish, a source of magical power. Nor does 
every person have the capacity to achieve the ecstatic states which are 
viewed, in accordance with primitive experience, as the pre<anditions 
for producing certain effects in meteorology, healing, divination, a~d 
telepathy. It is primarily, though not exclusively, these extraordinary 
powers that have been designated by such special terms as "mana," 
"orenda," and the Iranian "maga" (the term from which Our word 
"magic" is derived). We shall henceforth employ the term "chatisma" 
for such extraordinary powers. 

Charisma may be either of two types. Where ~his appellation is fully 
merited, charisma is a gift that inheres in an object or person simply by 
virtue of natural endowment. Such primary charisma cannot be acquired 
by any means. But charisma of the other type may be produced artifiCially 
in an object or person through some extraordinary means, Even then, 
it is assumed that charismatic powers can be developed only in people 
or objects in which the germ already existed but would have remained 
dormant unless evoked by some ascetic or other regimen. Thus, even at 
the earliest stage of religiOUS evolution there are already .present in nuce: 
all forms of the doctrine of religiOUS grace, from that of gratia infusa to 
the most rigorous tenet of salvation by good works. The strongly natu
ralistic orientation (lately termed "pre-animistic") of the earliest religiOUS 
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phenomena is still a feature of folk religion. To this day, nQ' decision 
of church councils, differentiating the "worship" of Cod from the "adora
tion" of the icons of saints, and de£ning the icons as merely a devotional 
means, has succeeded in deterring a south European peasant from spit
ting in front of the statue of a saint when he holds it responsible for 
withholding a favor even though the customary procedures were per
formed. 

2. The Belief in Spirits, Demons, and the Soul 

A process of abstraction, which only appears to be simple, has usually 
already been carried out in the most primitive instances of religious 
behavior which we examine. Already crystallized is the notion that cer
tain beings are concealed "behind" and responsible for the activity of the 
charismaticaily endowed natural objects, artifacts, animals. or persons. 
Th,is is the belief in spirits. At the outset, "spirit" is neither soul, demon. 
nor god, but something indetenninate, material yet invisible, nonpersonal 
and yet somehow endowed with volition. By entering into a concrete 
object, spirit endows the latter with its distinctive power. The spirit may 
depart from its host or vessel, leaving the latter inoperative and causing 
the magician's charisma to fail. In other cases, the spirit may diminish 
into nothingness, or it may enter into another person or thing. 

That any particular economic conditions are prer~uisites for the 
emergence of a belief in spirits does not appear to be demonstrable. But 
belief in spirits, like all abstraction, is most advanced in those societies 
within which certain persons possess charismatic magical powers that 
inhere only in those with special qualifications, Indeed it is this circum
stance that lays the foundation for the oldest of aU "vocations," that of 
the professional necromancer. In contrast to the ordinary person, the 
"layman~ in the magical sense, the magician is permanently endowed 
with charisma. Furthermore, he has turned into an "enterprise" the dis

·tinctive subjective condition that notably represents or mediates charisma, 
namely ecstasy. For the layman, this psychological state is accessible only 
in occasional actions. Unlike the merely rational practice of wizardry, 
ecstasy occurs in a social form, the orgy, which is the primordial form of 
religious associatio~. But the orgy is an occasional activity, whereas the 
enterprise of the magician is continuous and he is indispensable for its 
operation. 

Because of the routine demands of hying, the layman can experience 
ecstasy ordy occasionally, as intoxication. To induce ecstasy, he may em
ploy any type of alcoholic beverage. tobacco, or similar narcotics-and 
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especially music-all of which originally served orgiastic purposes. In 
addition to the rational manipulation of spirits in accordance with eco· 
nomic interests, the manner in which ecstasy was employed constituted 
another important, but historically secondary, concern of the magic.ian's 
art, which, naturally enough, developed almost everywhere into a se<;ret 
lore. On the basis of the experience with the conditions of orgies, and 
in all likelihood under the influence of his profeSSional practice, there 
evolved the concept of "soul" as a separate entity present in, behind or 

-near natural objects, even as the human body contains something that 
leaves it in dream, syncope, ecstasy, or death. 

This is not the place to treat extensively the diversity of possible 
relationships between spiritual beings and the objects behind which they 
lurk and with which they are somehow connected. These spirits or souls 
may <ldwell" more or less continuously and exclusively near Or within 
a concrete object or l'rocess. But on the other hand, they may somehow 
"possess" types of events, things, or categories thereof, the behavior and 
efficacy of which they will decisively determine. These and similar views 
are properly called animistic. The spirits may temporarily "incorporate" 
themselves into things, plants, animals, or people; this is a further ~tage 
of abstraction, achieved only gradually. At the highest stage of abstrac
tion, which is scarcely ever maintained consistently, spirits ma y be reo 
garded as invisible essences that follow their own law:;, and are merely 
"symbolized by" concrete objects. In between these extremes of natural
ism and abstraction there are many transitions and combinations. Yet 
even at the first stage of the simpler forms of abstraction, there is present 
in principle the notion of r'supersensual" forces that may intervene' in 
the destiny of people in the same way that a man may influence the 
course of the world about him. 

At these earlier stages, not even the gods or demons are yet personal 
or enduring, and sometimes they do not even have names of their own. 
A god may be thought of as a power controlling the course of one 
particular event (Usener's Augenhljcbg(jtter»~ to whom no One gives 
a st. nd thought until the event in question is repeated. On the other 
hand, a god may be the power which somehow emanates from a great 
hero after his death. Either personification or depersonalization may be 
a later development. Then, tOO, we find gods without any personal name, 
who are designated only by the name of the process they control. At a 
later tim~, when the semantics of this deSignation is no longer under
stood, the designation of this process ma y take on the character of a 
proper name for the god. Conversely, the proper names of powerful 
chieftains or prophets have become the designations of divine powers, a 
procedure employed in reverse by myth to derive the right to transform 
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purely divine appellations into personal names of dei6ed heroes. Whether 
a given conception of a deity becomes enduIing and therefore is always 
approached by magical or symbolic means, depends upon many different 
circumstances. The most important of these is whether and in. what 
manner the magician or the secular chieftain accepts the god in question 
on the basis of their own personal expet:iences: 

Here we may simply note that the result of this process is the rise on 
one hand of the idea of the "soul," and on the other of ideas of "gods," 
"demons," hence .,f "supernatural" powers, the onleJing of whose, rela
tions to men constitutes the realm of religious behavior. At the outset, the 
soul is neither a peIsonal nor yet an impersonal entity. It is frequently 
identified-in a naturalistic fashion-with something that disappears 
after death, e.g., with the breath or with the beat of the heart in which 
it resides and by the ingestion of which one may a~uire the courage of 
his dead adversary, Fal' more important is the fact that the soul is fre
quentlyviewed as a heterogeneous entity. Thus, the soul that leaves man 
duqng dreams is distinguished from the soul that leaves him in ecstasy 
-when his heart heats in his throat and his breath fails, and from the 
soul that inhabits his shadow. Different yet is the soul that, after death, 
dings to the COlpse or stays near it as long as something is left of it, and 
the soul that continues to exert influence at the site of the peIWn's 
former residence, observing with envy and anger how the heirs are relish
ing what had belonged to it in its life. Still another saul is that which 
appears to the descendants in dreams or visions, threatening or counsel
ing, or that which enfelS into some animal or into another person-. 
especially a newbom baby-bringing blessing or curse, as the case may. 
he. The conceptioll of the "sour' as In independent entity set OWl' / 

against the "body" is by no means universally accepted, even in the 
religions of salvation, Indeed, some of these religions, such as Buddhism, 
specl6cally reject this notion. 

3. Naturaljsm anti Symbolism 

What is primarily distinctive in this whole development is not the 
personality, impersonality or su~pel~naJity of these supernatural 
powers, hut the fact that new experiences now playa role in life, Before, 
only the things or events that actually exist or take place played a role 
in life; now certain experiences, of a difFerent order in that they only 
signify something, also playa role. Thus magic is nansfonned from a 
di~ manipulation of forces into a .symbolic actmf)'. 
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A notion that the soul of the dead must be rendered innocuous de
ve1oped, beyond the direct fear of the corpse (a fear manifested even 
by animals), which direct fear often' determined burial postures and 
procedures, e.g., the squatting posture, cremation, etc. After the deve1op
ment of ideas of the soul, the body had to be removed or restrained in 
the grave, provided with a tolerable existence, and prevented from be
coming envious of the possessions enjoyed by the living; or its good wi1l 
had to be secured in other ways, if the survivors were to live in peace. 
Of the vaIious magical practices rdating to the disposal of the dead, the 
notion with the most enduring economic consequences is that the corpse 
must be accompanied to the grave by an its personal belongings. This 
notion was graduany attenuated to the requirement that the goods of tl1e 
deceased must not be touched for at least a brief period after his death, 
and frequently the requirement that the survivors r.1USt not even enjoy 
their own possessions lest they arouse the envy of the dead. The funerary 
prescriptions of the Chinese still fuUy retain this view, with conse· 
quences that are equally irrational in both the economic and the political 
spheres. (One of -the interdictions during the mourning period related to 
the occupancy of a benefice; since the usuf!uct thereof constituted a p0s

session, it had to'be avoided.) 
The d~elopment of a realm of souls, demons, and gods in tum af

fected the meaning of the magical arts. For these beings cannot be 
grasped or perceived in any concrete sense but ,paisess a kind of tran
scendental existence which is normally accessible only through the media
tion of symbols and meanings and which consequently appears to be 
shadowy and sometimes outright unreal. Since it is assumed that behind 
real things and events there is something else, distinctive and spiritual, 
of which real events are only the symptoms or indeed the symbols. an 
effort must be made to inBuence the spiritual power that expresses itself in 
concrete things. lhis is done through .actioQs that address themselves 
to a spirit or soul, hence by instrumentalities that "m-ean" something. 
i.e., symbols. Thereafter, naturalism may be swept away by a Hood of 
symbolic actions. The occurrence of this displacement of naturalism 
depends upon the pressure which the professional masters of such 
symbolism can put behind their belief and its inte1lectual e1aboration, 
hence, on the power which they manage to gain within the community. 
lhe displacement of naturalism will depend upon the importance of 
magic for the economy and upon the power of the organization the 
necromancers succeed in creating. 

lhe proliferation of symbolic acts and their supplanting of the origi
nal naturalism will have faNeaehing consequences. lhus, if the dead 
peIson is accessible only through symbolic actions, and indeed if the 
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god expresses himself only through symbols, then the co~ may be 
satis6ed with symb~s instead of real things. As a result, actual sacrifices 
may be replaced by shewbreads and puppet-like representations of the 
sulviving wives and servants of the deceased. It is of interest that the 
oldest paper money was used to pay, not the living. but the dead. A 
similar substitution occurred. in the relationships of men to gods and 
demons. More and more, things and events assumed meanings beyond 
the potencies that actually or presumably inhered in them, and efforts 
were made to achieve 'real effects by means of symbolically significant 
action. 

Every purely magical act that had proved successful in a naturalistic 
sense was, of course, repeated in the form once established as effective. 
Subsequently, this principle extended to the entire domain of symbolic 
significances. since the slightest deviation from the ostensibly sud:essful 
method might render the procedure inefficacious. Thus, all areas of 
human activity were drawn into this circle of magical symbolism. For 
this reason the greatest contrasts of purely dogmatic views, even within 
~gions that have undergone rationalization, may be tolerated more 
easily than innovations in symbolism. which threaten the magical efficacy 
of action or even-and this is the new concept supervening upon sym
bolism--arouse the anger of a god or an ancestral spirit. Thus, the ques
tion whether the sign of the cross should be made with two or three 6ngers 
was a basic reason for the schism of the Russian church as late as the seven
teenth century. Again, the fear of giving serious affront to two dozen 
saints by omitting the days sacred to them from the calendar year has 
hindered the reception of the Gregorian calendar in Russia until today. 
Among the magicians of the American Indians, faulty singing during 
ritual dances was immediately punished by the death of the guilty singer. 
to remove the evil magic or to avert the anger of the god. 

The religious stereotyping of the products of pictorial art, the oldest 
form of stylization. was directly detennined by magical conceptions and 
indirectly determined by the fact that these artifacts came to be produced 

'professionally for their magical significance; professional production 
tended automatically to favor the creation of art objects based upon 
design rather than upon representational reproduction of the natural 
object. The full extent of the influence exerted by the religiOUS factor 
in art is exemplified in Egypt. wisere the devaluation of the traditional 
religion by the monotheistic campaign of Amenhotep IV (Ikhnaton) im
mediately stimulated naturalism. Other examples of the Ieligious styliza
tion of art may be found in the magical uses of alphabetical symbols; the 
devdopment of mimicry and dance as homeopathic, apotropaic, exorcistic, 
or magically coercive symbolism; and the stereotyping of admissible 
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musica1 scales, or at 1east admissib1e musica1 keynotes (raga in India), in 
contrast to the chromatic sca1e. Another manifestation of such religious 
influence is found in the widespread substitutions of therapy based upon 
exorcism or upon symbolic homeopathy for the earlier empiIica1 methods 
of medica1 treatment, which frequently were considerably developed but 
seemed on1y a cure of the symptoms, from the point of view of symbolism 
and the animistic doctrine of possesSion by spirits. From the standpoint 
of animistic symbolism's own basic assumptions its therapeutic methods 
might be regarded as rationa1, but they bear the same relation to empirica1 
therapy as astro10gy, which grew from the same lOOts, bears to empilical 
computation of the ca1endar. • 

All these re1ated phenomena had incalculab1e importance for the 
substantive evo1ution of culture, but we cannot pursue this here. The 
61'st and fundamenta1,effect of religious views upon the conduct of 1ife 
and therefore upon economic activity was genera11y stereotypiug. The 
alteration of any practice which is somehow execut.ed under the pr0-
tection of sl.'pematura1 forces may affect the interests of spirits and gods. 
To the natura1 uncertainties and resistances facing every innovator, re1i
gion thus adds powerfu1 impediments of its own. lbe sacred is the 
uniquely unalterable. 

The details of the transitions from pre-animistic naturali&m ro sym
bo1ism are altogether variab1e. When the primitive tears out the heart 
of a s1ain foe, or wrenches the sexua1 organs from the body of his victim, 
or extracts the brain from the sku11 and then mounts the sku11 in his 
home or esteems it as the most precious of blidal p~nts, or eats parts 
of the bodies of s1ain foes or the bodies d especially fast and powerfui 
anima1s-he real1y believes that he is coming into possession, in a natu
ralistic fashion, of the various powerS attributed to these physica1 organs. 
The war dance is in the first instance th~ product of a mixture of fury 
and fear before the hattle, and it directly produces the heroic frenzy; 
to this extent it too is naturalistic rather than symbolic. The transition 
to symbolism is at hand insofar as the war dance (somewhat in the 
manner of our manipu1ations by "sympathetic" magic) mimetically an
ticipates victory and thereby endeavors to ~nsure it by magical means, 
insofar as animals and men are s1aughtered in fixed rites, insofar as the' 
spirits and gods of the tribe are summoned to participate in the cere
monia1 repast, and insofar as the consumers of a sacri6cial anima1 regard 
themselves as having a distinctively d<JtSe kin relationship to one another 
because the "soul" of this animal has entered into them. 

The term "mythological thinking" has been applied to the pattern 
of thought that is the ~sis of the ful1y developed rea1m of symbolic 
concepts, and considerab1e attention has been given to the detailed elu-
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cidation of its character. We cannot occupy ourselves with these prob· 
lems here. Only one generally importan t aspect of this way of thinking 
is of concern to us: the significance of analogy, espedall y in its most 
effective form, the parable. Analogy has exerted a lasting influence upon, 
indeed has dominated not only forms of religious expression but also 
juristic thinking, even the treatment of precedents in purely empirical 
forms of law. The syllogistic constJuctions of concepts through rational 
subsumption only gradually replaced analogical thinking, which origi
nated in symbolistically rationalized magic, whose structure is wholly 
analogical. 

God~, too, were not originally represented in human forms. To be 
sure they came to possess the form of enduring beings, which is essential 
for them, only after the suppression of the purely naturalistic view still 
evident in the Vedas (e.g., that a fire is the god, or is at least the body 
of a concrete god of fire) in favor of the view that a god, forever identical 
with himself, possesses all fires, produces or controls them, or somehow is 
incorporated in each of them. This abstract conception becomes really 
'secure only through the continuing activity of a "cult" dedicated to one 
and the same god-through the god's connection with an enduring 
association of men, for which he has special significance as the enduring 
god. We shall presently consider this process further. Once this persevera
tion of the forms of the gods has been secured, the intellectual activity of 
those concerned in a professional way with such problems may be devoted 
to the systematization of these ideas. 

4. P antheo~ and Functional Gods 

The gods frequently constituted an unordered miscellany of ac
cidental entities, held together fortuitously by the cult, and this condi
tion was by no means confined to periods of low social differentiation. 
Thus, even the gods of 'the Vedas did not form an orderly common
wealth. But as a rule there is a tendency for a pantheon to evolve once 
syst~matic thinking com;erning religious practice and the rationalization 
of life generally, with its increasing demands upon the gods, have reached 
a certain level, the details of which may differ greatly from case to case. 
The emergence of a pantheon entails the specialization· and chanicteriza
tion of the various gods as wen as the allocation of constant attributes 
and the differentia tion of their jurisdictions. Yet the increasing anthro
pomorphic personification of the gods is in no way identical with or 
parallel to the in~reasing delimitation of jurisdictions. Frequently the 
opposite is tJue. Thus, the scope of the Roman numina is incomparably 
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more fixed and unequivocal than that of the Hellenic gods. On the other 
hand, the anthropomoIphization and plastic representation of the latter 

. as real personalities went very much further than in the authentic 
Roman religion. 

Sociologically, the most important basis for this development is to 
be found in the fact that the genuine Roman view concerning the 
general nature of the supernatural tended to retain the pattern of a 
national religion appropriate to a peasantry and a landed gentry. On the 
other hand, Greek religion inclined to re£l.ect the general structure of 
an interlocal regional knightly culture, such as that of the Homeric age 
with its heroic gods. The partial reception of these conceptions and their 
indirect influence on Roman soil changed nothing of the national ren
gion, many of these conceptions attaining only an esthetic existence 
there. The primaIY characteristics of the Roman tradition were conserved 
virtually unchanged in ritual practices. In contrast to the Greek way, 
the Roman attitude also remained pennanently adverse to religions of 
the orgiastic or mystery type (for reasons to be discussed later) Quite 
naturally, the capacity of magical powers to develop differentiated forms 
is much less elastic than the "jurisdiction" of a god conceived as a person. 
Roman religion remained Teligio (whether the word be derived etymologi
cally from TeligaTe [to tid or from relegeTe [to reconsider]); it denoted a 
tie with tested cultic fozmulae and a "consideration" for spirits (numina) 
of all types which are active everywhere. 

The authentic Roman religion contained, besides the trend toward 
formalism which resulted from the factors just mentioned, another im
portant characteristic trait that stands in contrast with Greek culture, , 
namely a conception of the impersonal as having an inner relationship 
to the objectively rationaL The religio of the Roman surrounded his 
entire daily life and his every act with the casuistry of a sacred law, a 
casuistry which temporally and quantitatively occupied his attention 
quite as much as the attention of the Jews and Hindus was occupied by 
their ritual laws, quite as much as the attention of the Chinese was 
occupied by the sacred laws of Taoism. The Roman priestly lists (in
digitamenta)' contained an almost infinite number of gods, particularized 

. and specialized. Every act and indeed every specific element of an act 
s.tood under the influence of special ?lumina. It was therefore a precau
tion for One engaged in an important activity to invoke and honor, 
bec;jdes the dii ceTti to whom tradition had already assigned a fixed 
responsibility and inBuence, vaIious ambiguous gods (incerti) whose 
jurisdiction was uncertain and indeed whose sex, effectiveness, and p0s
sibly even existence were dubious. As many as a dozen of the dii ~ 
might be involved in certain farming activities. While the Romans 
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tended to regard the eksta.sis (Latin: superstitio) of the Greeks as a men
tal alienation (abalienatio mentis) that was socially reprehensible, the 
casuistry of Roman religio (and of the EtIuscan, which went even 
further) appeared to the Greek as slavish fear Cdeisidaimonia). The 
Roman interest in keeping the numina satisfied had the effect of pro· 
ducing a conceptual analysis of all individual'actions into their com
ponent~ each being assigned to the jurisdiction of a particular numen 
whose special protection it enjoyed. 

Although analogous phenomena occurred in India and elsewhere, 
the listed number of spirits (numina) to be derived and formally listed 
Cindigitieren) on the basis of purely conceptual analysis, and hence intel
lectual abstraction, was nowhere as large as among the Romans, for 
whom ritual practice was thoroughly concentrated upon this procedure. 
The characteristic, distinction of the Roman way of life which resulted 
from this abstraction (and this provides an obvious contrast to the in
Buence of Jewish and Asiatic rituals upon their respective cultures) was 
its ceaseless cultivation of a practical, rational casuistry of sacred law, the 
development of a sort of cautelary sacred jurisprudence' and the tend
ency to treat these matters to a certain extent as lawyers' problems. In 
this way, saC-Ted law became the mother of rational juristic thinking. 
ThiS essentially religious characteristic of Roman culture is still evident 
in the histories of Livy. in contrast to the practical orientation of the 
It·wish t.f"dition, the Roman emphasis was always on the demonstration 
of the "~orre('tness" of any given institutional innovation, from the point 
of view of sacred and national law. In Roman thought questions of juris
tic etiqwme were central, not sin, punishment, penitence and salvation. 

For the ideas of deity, however, to which we must here first devote 
our attention, it was relevant that both of those processes, anthropomor
phization and the delimitation of jurisdictions, which ran partly parallel 
and partly in opposition to each other, contained the tendency to propel 
ever further the rationalization of the worship of the gods as well as of 
the yery idea of god, even though the 'starting point was the given 
variety of deities. For our purposes heIe, the examination of the variqus, 
kinds of gods and demo'ns would be of only slight inJerest. although or 
rather because it is naturally tl'ue that they, like the vocabulary of a 
language, have been sha~ directly by the economic situation and the 
historical destinies of different peoples. Since these developments are 
concealed from us by the mists of time, it is frequently no longer possible 
to determine the reasons for the predominance of one over another kind 
of deity. These may lie in objects of nature that are important to the 
economy, Such as stellar ~. Or in organic p~ that the gods 
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and demons possess or influence, evoke or impede: disease, death, birth, 
fire, drought, rainstorm, and harvest failure. The outstanding economic 
importance of certain events may enable a particular god to achieve 
primacy within the pantheon, as for example the primacy of the god of 
heaven. He may be con.ceived of primarily as the master of light and 
warmth, but among groups that raise cattle he is most frequently con
ceived of as the lord of reproduction. 

That the worship of chthonic deities such as Mother Earth generaIIy 
presupposes a relative importance of agriculture is fairly. obvious, but 
ruch paraIIeIism is not always direct. Nor can it be maintained that the 
heavenly gods, as representatives· of a heroes' paradise beyond the earth, 
have everywhere been noble gods rather than chthonic deities of the 
peasantry. Even less can it be maintained that the development of 
Mother Earth as a goddess paraIIels the development of matriarchal 
organization. Nevertheless, the chthonic deities who controIIed the har
vest have customarily borne a more local and popular character than the 
other gods. In any case, the inferiority of earth divinities to celestial 
personal gods who reside in the douds or on the mountains is frequently 
determined by the development of a knightly culture, and there is a 
tendency to permit originally teIlurian deities to take their place among 
the gods who are resident in the skies. Conversely, the chthonic deities 
frequently combine two functions in primarily agrarian cultures: they 
control the harvest, thus granting wealth, and they are also the masters 
of the dead who have been laid to rest in the earth. This explains why 
frequently, as in the Eleusinian mysteries, these two most important 
practical interests, namely earthl y riches and fate in the hereafter, depend 
upon them. On the other hand, the ~eavenly gods are the lords of the 
stars in their courses. The fixed laws by which the celestial bodies are 
obviously regulated favor a development whereby the rulers of the celes
tial bodies become masters of everything that has or ought to have fixed 
laws, particularly of judicial decisions and morality. 

Both the increasing ob jective significance of typical components· and 
types of conduct, and subjective reRection about them, lead to functional 
specialization among the gods. This may be of a rather abstract type, as in 
the case of the gods of "incitation" (Antreibens) and many similar gods 
in India. W Or it may lead to qualitative specialization according to partic
ular lines of activity, e.g., praying, fishing, or plowing. The classic 
paradigm of this fairly abstr~.~t form of deity-formation is the highest 
conception of the ancient Hindu pantheon, Brahma, as the lord of 
prayer. Just as the Brahmin priests monopolized the power of effective 
prayer, i.e., of the effective magical coercion of the gods, so pid a god in 
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turn nOW monopolize the disposition of this capacity, thereby controlling 
what is of primalY importance in all religious behavior; as a result. he 
nnally came to be the supreme god, if not the only one. In Rome, Janus, 
as the god of the correct "beginning" [of an action} who thus decides 
everything, achieved more unpretentiously a position of relatively uni
versal importance. 

Yet there is nO concerted action, as there is no individual action, 
without its special god. Indeed, if an association is to be permanently 
guaranteed, it must have such a god. Whenever an organization is not 
the pelsonal power base of an individual ruler, but genuinely an associa
tion of men, it has need of a god of its own. 

5. Ancestor Cult and the Priesthood of the Family Head 

To begin with, household and kin group need a god of their own, 
and they naturally turn to the spirits of the ancestors, actual or imaginary. 
To these are later added the numina and the gods of the hearth and the 
hearth fire. The importance attributed by the group to its cult, which is 
performed by the head of the house or gens, is quite variable and de
pends on the structure and practical importance of the. family. A high 
degree of development in the domestic cult of ancestors generally runs 
parallel to a patriarchal structure of the household, since only in a patri
archal structure is the home of central importance for the men. But as 
the example of Israel demonstrates, the connection between these factors 
is not a simple one, for the gods of other social groups, especially those 
of a religious or political type, may by reason of their priests' power ef
fectively suppress or entirely destroy the domestic cult and the priestly 
functioning of the family head. 

But where the power and significance of the domestic cult and priest
hood remain unimpaired, they naturally form an extremely strong per
sonal bond, which exen:ises a profound influence on the family and the 
gens, unifying the members firmly into a strongly ~ohesive group. This 
cohesive force also exerts a strong influence on the internal economic 
relationships of the households. It effectively determines and 'stamps all 
the legal relationships of the family, the legitimacy of the wife and heirs, 
and the relation of sons to their father and of brothers to one another. 
From the viewpoint of the family and kin group, the religious repre
henSibility of marital infidelity is that it may bring about a situation 
where a stranger, i.e., one not related by blood, might offer sacrifice to 
the ancestors of the kin group, which would tend to arouse their indigna-
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tion against the blood relatives. For the gods and numina' of a strictly 
personal association will spurn sacrifices brought by one lacking authori
.zation. Strict observance of the principle of agnate relationship, wherever 
it is found, certainly is closely connected with this, as are all questions 
relating to the legitimation of the head of the household for his function
ing as priest 

Similar sacral motivations have inftuenced the testamentary rights of 
succession of the eldest son, either as sole or preferred heir, though mili
tary and economic factors have also been involved in this matter. Further
more, it is largely to this religious motivation that the Asiatic (Chinese 
and Japanese) family and clan, and that of Rome in the Occident, owe 
the maintenance of the patriarchal structure throughout all changes in 
economic conditions. Wherever such a religious bond of household and 
kin group exists, only two possible types of more inclusive associations, 
especially of the political variety, may emerge. One of these is the 
religiously dedicated confederation of actual or imaginary kin groups. 
The other is the patrimonial rule of a royal household over comparable 
h9useholds of the subjects, in the manner of an attenuated patriarchal
ism. Wherever the patrimonial rule of the royal household developed, 
the ancestors, the numina, genii or personal gods of that most powerful 
household took place beside the domestic gods belonging to subject 
households and thus lent a religious sanction to the position of the ruler. 
This was the case in the Far East, as in China, where the emperor as 
high priest monopolized the cult of the supreme spirits of nature. The 
sacred role of the genius of dle Roman ruler (princeps), which resulted 
in the universal reception of the person of the emperor into the lay cult, 
was calculated to produce similar results. 

6. Political and Local Gods 

Where the development was in the direction of a religiously but
tressed confederation, there developed a special god of the political 
organzation as such, as was the case with Yahweh. That he was.a God of 
the federation-which according to tradition was an alliance \between 
the Jews and the Midianites--led to a fateful consequence. His rdation 
to the people of Israel, who had accepted him under oath, together with 
the political confederation and the sacred order of their social relation
ships, took the form of a covenant (berith), a contractual relationship 
imposed by Yahweh and accepted submissively by Israd. From this, 
various ritual, canonical, and ethical obligations which were binding 
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upon the'human partner were presumed to Bow. But this contractual 
relationship also involved very definite promises by the Divine partner; 
it was deemed appropriate for the human partner to remind him of their 
inviolability, within the limits enjoined as proper vis-a-vis an omnipotent 
god. This is the primary root of the promissory character of Israelite 
religion, a character that despite numerous analogues is found nowhere 
else in such intensity_ 

On the other hand, it is a universal phenomenon that the fonnation 
of a political association entails subordination to its corresponding god. 
The Mediterranean synoiltism as was always a reorganization, if not neces
sarily a new creation, of a cultic community under a polis deity, The 
classical bearer of the important phenomenon of a political local god was 
of course the polis, yet it was by no means the only one. On the contrary, 
every permanent political association had a special god who guaranteed 
the success of the political action of the group. When fully developed, 
this god was altogether exclusive with respect to outsiders, and in princi
ple he accepted offerings and prayers only from the members of his 

• group, or at least he was expected to act in this fashion. But since one 
could not be certain of this, disclosure of the method of effectively in
fluencing the god was usually prohibited strictly, The stranger was thus 
not only a political, ':mt also a religious alien. Even when the god of 
another group had the same name and attributes as that of one's own 
polity, he was still considered to be different. Thus the Juno of the 
Veientines is not that of the Romans, just as for the Neapolitan the 
Madonna of each chapel is different from the others; he may adore the 
one and berate or dishonor the other if she helps his competitors. An 
effort may be made to render the god. disloyal to one's adversaries by 
promising him, for example, welcome and adoration in the new territory 
if only he will abandon the foes of the group in question (evocare deas). 
This invocation to the gods of a rival tribe to reject their group in behalf 
of another was practiced by Camillus before VeiV The gods of one group 
might be stolen or otherwise acquired by another group, but this does not 
always accrue to the benefit of the latter, as in the case of the ark of the 
Israelites which brought plagues upon the Philistine conquerors. 

In general, political and military conquest also entailed the victory of 
the stronger god over the weaker god of the vanquished group. Of course 
not every god of a political group was a local god, spatially anchored to 
the group's administrative center. The lares of the Roman family changed 
their venue as the family moved; the God of Israel was represented, in 
the narrative of the wandering in the wilderness, as journeying with and 
at the head of his people. Yet, in contradiction to this account, Yahweh 
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was also represented---and this is his decisive hallmark-as a God from 
afar, a God of the nations who resided on Sinai, and who approached 
in the stonn with his heavenly hosts (zebaoth) only when the military 
need of his people required his presence and participation. It probably 
has bee,n assumed correctly that this particular quality of "effective in
Hueoce from afar," which resulted from the reception of a foreign god 
by Israel, was a factor in the evolution of the concept of Yahweh as the 
universal and omnipotent God. For, as a rule, the fact that a god was 
regarded as a local deity, o~ that he sometimes demanded of his fol· 
lowers exclusive "monolatry" did not lead to monotheism, but rather 
tended to strengthen religious particularism. Conversely, the develop' 
ment of local gods resulted in an uncommon strengthening of political 
particularism. 

This was true even of the polis, which was a~ exclusive of other 
communities as one church is toward another, and which was absolutely 
opposed to the formation of a unified priesthood overarching the various 
groupings. In marked contrast to our state, which is conceived as a com
pulsory terri,torial institution, the polis. as a result of this particularism, 
remained essentially a personal a:;sociation of cultic adherents of the civic 
god. The polis was further organized internally into personal cuItic 
associations of tribal, clan, and domestic gods, which were exclusive 
with respect to their individual cults. Moreover, the polis was also exclusive 
internally, with regard to those who stoOO apart from the particular cults 
of kin groups and households. Thus in Athens, a man who had no 
household god (Zeus herkeios) could not hold office, as was the case in 
Rome with anyone who did not belong to the association of the patres. 
The special plebeian official (tribunus plebis) was covered only by a hu· 
man oath (sacro sanctus); he had no auspices, and hence no legitimate 
imperium, but only a potestas,' 

The local geographical connection of the association's god reached its 
maximum development where the very site of a particular association 
came to be regarded as srecifically sacred to the god. This was increas
ingly the case of Palestine in relation to Yahweh, with the result that the 
tradition depicted him as a god who, living far off but desiring to par
ticipate in, his cultic association and to honor it, required cartloads of 
Palestinian sou to be brought to him. 

The rise of genuinely local gods is associated not only with perma
nent settlement, but also with certain other conditions that mark the 
local association as an agency ci political significance. Normally, the god 
of a locality and his cultic association reach fullest development on the 
foundation of the city as a separate political association with corporate 
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rights, independent of the court and the person of the ruler. Conse
quently, such a full develoPluent of the local god is not found in India, 
the Far East, or Iran, and occurred only in limited measure in northern 
Europe, in the form of the tribal god. On the other hand, outside the 
sphere of autonomous cities this development occurred in Egypt, as early 
as the stage of zoolatric religion, in the interest of apportioning districts. 
From the city·states, local deities spread to confederacies such as those of 
the Israelites, Aetolians, etc., which were oriented to this model. From 
the viewpoint of the history of ideas, this concept of the association as the 
local carrie( of the cult is an intermediate link between the strict patri
monial view of political action and the notion of the purely instrumental 
association and compulsory organization, such as the [Gierke and Preuss] 
view of the modern "territorial corporate organization" CGebietskorper· 
schaft} 

Not only political associations but also occupational and vocational 
associations have their speCial deities or saints. These were still entirely 

'absent in the Vedic parytheon, which was a reflection of that particular 
level of economic development. On the other hand, the ancient Egyptian 
god of scribes indicates bureaucratization, just as the presence all over 
the globe of special gods and saints for merchants and all sorts of crafts 
reRects increasing occupational difFerentiation. As late as the '9th cen
tury, the Chinese army carried through the canonization of its war god, 
signifying that the military was regarded as a special voc.ation among 
others. This is in contrast to the conception of the war gods of the 
ancient Mediterranean littoral and of the Medes, who were always great 
national gods. 

7. Uniwrsalism and }\,1onotheism in Relation to Everyday 
Religious Needs and Political Organization 

JUSt as the fmms of the gods vary, depending on natural and social 
conditions, so too there arc variations in the potential of a god to achieve 
primacy in the pantheon, or to monopolize divinity. Only Judaism and 
Islam are strictly monotheistic in their essence. The Hindu and Christian 
forms of the sole or supreme deity are theological concealments of the 
fact that an important and unique religious interest, namely in salvation 
through the incarnation of a divinity, stands in the way of strict mono· 
theism. The path to monotheism has been traversed with varying· degrees 
of consistency, but nowhere-not even during the Reformation-was the 

 



4 I 6 ~GIOUS GROUPS (SOCIOLOGY OF RELIGION) [en. VI 

existence of spirits and demons permanently eliminated; rath~r, they were 
simply subordinated unconditionally to the one god, at least in theory. 

The decisive consideration was and remains: who is deemed to exert 
the stronger influence on the interests of the individual in his everyday 
life, the theoretically supreme god or the lower spirits and demons? If the 
spirits, then the religion of everyday life is decisively determined by 
them, regardless of the official god-concept of the ostensibly rationalized 
religion. Where a political god of a locality developed, it was natural 
enough that he frequently achieved primacy. Whenever a plurality of 
settled communities with established local gods expanded the area of , 
the political association through conquest, the usual result was that 
various local gods of the newly amalgamated communities were there
upon associated into a religious totality. Within this amalgam, the em· 
pirical and functional specializations of the gods, whether original or 
subsequently determined by new experiences concerning the special 
spheres of the gods' influences, would reappear in a division of labor, 
with varying degrees of darity. 

The local deities of the most import.ant political and religious centers 
(and hence of the rulers and priests in these centers), e.g., Marduk of 
Babel or Amon of Thebes, thus advanced to the rank of the highest gods, 
only to disappear again with the eventual destruction or removal of the 
residence, as happened in the case of Assur after the fall of the Assyrian 
empire. Once a political association came under the tutelage of a par
ticular deity, its protection appeared inadequate until the gods of the 
individual members were also incorporated, "associated," and adopted 
locally in a sort of "synoikism." This practice, so common in Antiquity, 
was re·enacted when the great sacred relics of the provincial cathedrals 
were transferred to the capital of the unified Russian empire.o 

The possible combinations of the various principles involved in the 
construction of a pantheon or in the achievement of a position of primacy 
by one or another god are almost infinite in number. Indeed, the juris
dictions of the divine figures are as fluid as those of the officials of patri
monial regimes. Moreover, the differentiation among jurisdictions of the 
various gods is intersected by the practice of religious attachment to a 
particularly reliable god, or courtesy to a particular goa W~lO happens to 
be invoked. He is then treated as functionally universal; thus all kinds 
of functions are attributed to him, even functions which have been 
assigned previously to other deities. This is the "henotheism" which Max 
Muller erroneously assumed to constitute a special stage of evoiution.'o 
In the attainment of primacy by a particular god, purely rational factors 
have often played an important role. Wherever a considerable measure of 
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constancy in regard to certain prescriptions became clearly evident-most 
often in the case of stereotyped and fixed religious rites-and where this 
was recognized by rationalized religious thought, then those deities that 
evinced the greatest regularity in their behavior, namely the gods of 
heaven and the stars, had a chance to achieve primacy. 

Yet in the religion of everyday life, only a comparatively minor role 
was played by those gods who, because they exerted a major influence 
upon universal natural phenomena, were interpreted by metaphysical 
speculation as veIY important and occasionally even as world creators. 
The reason for this is that these natural phenomena vary but little in 
their course, and hence it is not necessary to'resort in everyday religious 
practice to the devices of sorcerers and priests in order to inHuence them. 
A particular god might be of decisive importance for the entire religion of 
a people (e.g., Osiris in Egypt) if he met a pressing religious need, in 
this case a soteriological one, yet he might not achieve primacy in the 
pantheon. Reason favored the primacy of universal gods; and every con-

, sistent crystallization of a pantheon followed systematic rational principles 
to some degree. since it was always inSuenced by professional sacerdotal 
rationalism Or by the rational striving for order on the part of secular 
individuals. Above al~ it is the aforementioned similarity of the rational 
regularity of the stars in their heavenly courses, as regulated by divine 
order. to the inviolable sacred social order in terrestrial affairs, that makes 
the universal gods the responsible guardians of both these phenomena. 
Upon these gods depend both rational economic practice and the secure, 
regulated hegemony CHerrschClft) of sacred norms in the community. 
The priests are the primary protagonists and representatives of these 
sacred norms. Hence the competition of the stellar deities Varuna and 
Mitra, the guardians of the sacred order, with the storm god Indra,l1 a 
formidable warrior and the slayer of the dragon, was a re£iection of the 
conflict between the priesthood, striving for a hrm regulation and control 
of life, and the powerful warlike nobility. Among this warrior class, the 
appropriate reaction to supernatural powers wa~ to believe in a heroic god 
avid for martial exploits as well as in the disorderly irrationality of fate 
and adventuresomeness. We shall find this same contrast significant in 
many other contexts. 

The ascension of celestial or astral gods in the pantheon is advanced by 
a priesthood's propagation of systematized sacred ordinances, as in India, 
Iran, or Babylonia, and is assisted by a rationalized system of regulated sub
ordination of subjects to their overlords, such as we find in the bureaucratic 
states of China and Babylonia. In Babylonia, religion plainly evolved 
toward a belief in the dominion of the stars, particularly the planets, over 
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all things, from the days of the week to the fate of the individual in the 
afterworld. Development in this direction culminates in astrological 
fatalism. But this development is actually a product of later sacerdotal 
lore, and it is still unknown to the national religion of the politically in
dependent Sl'9te. A god may dominate a pantheon without being an in
ternational or "universal" deity. But his dominance of a pantheon usually 
suggests that he is on his way to becoming that. 

As reRection concerning the gods deepened, it was increasingly felt 
that the existence and nature of the deity must be established unequivocally 
and that the god should be "universal" in this sense. Among the Greeks., 
philosophers interpreted whatever gods were found elsewhere as equiva
lent to and so identical with the deities of the moderately organized 
Greek pantheon. This tendency toward universalization grew with the 
increasing predominance of the primary god of the pantheon, that is, as 
he assumed more of a "monotheistic" character. The growth of empire 
in China, the extension of the power of the Brahmin caste throughout 
all the varied political formations in India, and the development of the 
Persian and Roman empir~s favored the rise of both universalism and 
monotheism, though not always in the same measure and with quite 
different degrees of success. 

The growth of empire (or comparahle ad justment processes that tend in 
the same direction) has by no means been the sole or indispensable lever 
for the accomplishment of this development. In the Yahweh cult, the 
most important instance in the history of religion, there evolved lit least 
a first approach to universalistic monotheism, namely monolatry. as a , 
result of a concrete historic event-the formation of a confederacy. In this 
case, universalism was a product of international politics, of which the 
pragmatic intelpreters were the prophetic protagonists of the cult of 
Yahweh and the ethics enjoined by him. As a conseCjuence of their 
preaching, the deeds of other nations that were profoundly affecting 
Israel's vital interests also came to be regarded as wrought hy Yahweh. 
At this point one can see cle'.arly the distinctively and eminently historical 
character of the theorizing of the Hebrew prophets, which stands in 
sharp contrast to the ~peculations concerning nature characteristic of the 
prlesthoods of India and Babylonia. Equally striking is the ineluctahle 
ohligation resulting from Yahweh's promises: the necessity of interpreting 
the entire history of the Hebrew nation as consisting of the deeds of Yah
weh, and hence as constituting a pattern of "world history" in view of 
the many dire threats to the people's survival, the historical contradictions 
to the divine promises, as well as the inextricahle linkage with the 
destinies of other nations. Thus, the ancient warrior god of the con-
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federacy, who had become the local god of the city of Jerusalem, took on 
the prophetic and universalistic traits of transcendently sacred omni
potence and inscrutability. 

In Egypt, the monotheistic, and hence necessarily universalistic, 
transition of Amenhotep IV (Ikhnaton) to the solar cult resulted from an 
entirely different situation. One factor was again the extensive rationalism 
of the priesthood, and in all likelihood of the laity as well, which was of 
a purely naturalistic character, in marked contrast to Israelite prophecy. 
Another factor was the practical need of a monarch at the head of a 
bureaucratic unified state to break the power of the priests by eliminating 
the multiplicity of their gods, and to restore the ancient power of the 
deified Pharaoh by elevating the monarch to the position of supreme 
solar priest. On the other hand, the universalistic monotheism of Chris
tianity and Islam must be regarded as derivative of Judaism, while the 
relative monotheism of Zoroastrianism was in all likelihood detennined at 
least in part by Near Eastern rather than intra-Iranian influences. All of 
these monotheisms were critically influenced by the distinctive character 
of "ethical" prophecy, rather than by the "exemplary" type--.a distinction 
to be expounded later [iii: 5J. All other relatively monotheistic and uni
versalistic developments are the products of the philosophical s~ulations 
of priests and laymen. They achieved practical religious importance only 
when they became associated with the quest for salvation. (We shall re
turn to this matter later.) 

Almost everywhere a beginning was made toward some form of con
sistent monotheism, but practical impediments thwarted this develop
ment in the workaday mass religion (Alltagsreligion), with the excep
tions of Judaism, Islam, and Protestant Christianity. There are different 
reasons for thefailure of a consistent monotheism to develop in different 
cultures, but the main reason was generally the pressure of the powerful 
material and ideological interests vested in the priests, who resided in' the 

, cultic centers and regulated the cults of the particular gods. Still another 
impediment to the development of monotheism was the religious need of 
the laity for an accessible and tangible familiar religious object which 
couId be brought into relationship with concrete life situations or with 
definite groups of people to the exclusion of outsiders, an object which 
would above all be accessible to magical influences. The security provided 
by a tested magical manipulation is far more reassuring than the experi
ence of worshipping a god who-precisely because he is omnipotent-is 
not subject to magical inRuence. The crystallization of developed con
ceptions of supernatural forces as gods, even as a single transcendent god, 
by no means automatically eliminated the ancient magical notions, not 
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even in Christianity. It did produce, however, the possibility of a dual 
relationship ~ men and the supernatural. This must now be dis
cussed. 

" 

NOTES 

I. Since the Fiscbof mmslation djd not contain a footnote app;ratus, an at· 
tempt had Ul be made to identify at least Weber's major re£eIC1CeS. Unless other· 
wire indicaeed. all notes are by Roth. 

In this unSnished "chapter" on religious groupings, Weber provides a setting 
for his earlier writings 00 the "Protestant Ethic and the Spirit of Capitalism" and 
the 1906 version of '''Il1e Protestant Sects and the SpiIit of Capitalism .. (see 
Gerth and MiUs, eds.. op. cit •• 302-:U). The proper place of the present study 
within his other studies in the sociology of religion is indicated in the introduc
tion to the three-volume Collected Ess4ys in the Sociology of Religion (see The 
Protestant Ethic, tram 1. T. Parsons, 13-31. esp. l.9ff.) , where Weber writes: "Some 
jusnncation is needed for the fact that ethnographic matezial has not been 
utilized to anything like the extent which the value of its cont'l:ibutions naNrally 
demands in any really thorough investigation, especially in Asiatic religiOns. 1bis 
limitation has not only been imposed because human powns of 'Work are Ie

stricted. nus omission has also seemed Ul be permissible because we are here nec
essarily dealing with the religious ethies of the ~ which were the culture· 
bearen of their ~tive countries. We are co~ed with the intluence which 
tw coQduct bas had. Now it is quite true that this can only be completely 
MOWU in all its details when the facts of ethnography and folklore have been 
compared with it. Hence we must expressly admit and emphasize that this is a 
gap to which the ethnographer will legitimately object. I hope to conaibute some. 
thing to the closing of this gap in a ~tematic study of the Sociology of Religion." , 

The ~t book·length chaP=' is part of tlris systematic study. However, the 
ethnographic treatment in the mt three subchapters rem3lns sketchy since Weber. 
wants to press on to the core of his analysis. After working on the present chapter. 
Weber's next writing in this SeM was his essay on Confucianim. (b.eg-.m in 1913)' 

2. See Hermann Usener, GiJ~. Versuch einer I.ehre von det religj.. 
e.eo BegritIshildung (Bonn: Cohcu,. 1896). ~79ff. (W) 

3- lndigamenta: See Chantepie.Bertholet-Lehmann (abbr. Chant.). £em-. 
heh der ReligionsgeschichJe (Tiibingen: Mohr. 1925), 4th cd., vol. I, 69. (W) 
Weber used the e.arliereditions as one of his soun:es. 

4. Cf. Chant., ~. cit., vol. II, 455f. (W) 
5. On cauteLuy jurisprudence, see below, ch. Vll!:iii: I.-Ludwig Deubner 

On Chant., loco cit.) emphasizes the magical nature of the Roman insistence on 
ritual correctness and rejects the interpretation of this practice as a "speciScally 
jUIistic approach." However, this does not necessarily coniDct with Weber's 
presentation which derives Roman legal rationalism from these magical sources. 

6. Cf. Helmuth von G1asenapp, Dcr Hinduism,u (Munich: Wolf, 1922.). 
25'.(W) 

7. Ao:otding Ul legend, M. Furius CamiDus was appointed dictator at a 
critical juncture in the long war with Veii ca. 400 B.C. The legend has certain 
parallels with the siege and capture of Troy. Camillus is aneged to have used a 
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secret passage to the altar of Juno in Veii in omr to offer a ~ce to her. The 
~ changed her allegiance and was taken in triumph to Rome where she re
sided £orever aherOD the Aventine Hill. 
• 8. For a fuller ~OD. see The City, ch. XVI:i'li'!4' 
'~ 9' See al~ in",a, J 174. Weber may have had in mind the ttansfer of impor

'. fit cwt objects--such as the icon of the Madonna of Ka'laD (from Moscow) and 
.. the mnaim o'f Alexander Nevskii (from Vladimir)--to his newly founded capital 

city on the Neva by Peter the Great; d. Anatole Leroy-Beaulieu, The Empire of 
u.e TSQI'S imdthe Russia"" (trans!' Z. A. Ragozin. London J898), III. Joof., 197£. 
In earlier Qmruries. Qrnilar moves played a role in tlE gradual ascendance of Moscow 
over the od~r udel principalities or reenforced it. Thus in J395 the Madonna of 
Vladimir. the founer seat of the Metropolitan, was transferred to Moscow, and at 
various times subjugated competing cities had to hand over thrir maiD church bells 
(rver in J340; Great NovgOIod in J478, Pskov in 15 Jo-in the latter two cases, 
however, this was probably of more directly political significance, sinoe these were 
the bells for the citi~en assembly, the veche). At a later date, in the J6405, the 
tmurins of several Russian Patriarchs were transferred for reburial in Moscow. Cf. 
!Cad St1lhlin, GeschilYhte Rf4.S5Umds (Stuttgart I923), I, 142 , J64, ~ J3, 238; Albert 
M ~nn S.J., OmLnruche Kirchenges hichte (Vienna J950). 42. 282. 

, JO. Max Miller, A.nthropological Religion (London: Longmans, Green. 
189~), 7 Munet's three mges ate Henotheism (each god supreme in his own 
domain), eisrn. (one god supreme among many), Monotheism (the su
premacy of th~ and only 8od); see also id., Con~ to the Science of 
Mythology (Lon on: Longmans, Green, J897), J38ff. 

JJ. On Va ,Mitra and Indra, cE. Weber, "Hinduismusund BuddhiSlnus," 
in GAzRS, II. 29, 75 (Religion of India, 27, J70). 

~, 
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Magic and Religion 

I. Magical Coercion Versus S.upplication, Prayer and 
Sacrifice' 

A power conceived by analogy to man endowed with a soul may be 
coerced into the service d man, just as the naturalistic power of a spirit 
could be coerced. Whoever possesses the requisite charisma for employ
ing the proper means is stronger even than the god, whom he can compel 
to do his will. In these cases, religious behavior is not worship of.the god 
but rather coercion of the god. t and invocation is not prayer but rather 
the exercise of magical formulae. Such is one ineradicable basis of popu
lar religion, particularly in India. Indeed, such magical coercion is uni
versally diffused, arM:: even the Catholic priest continues to practice 
something of this magical power in executing the miracle of the mass and 
in exercising the power of the keys. By and large this is the Original, 
though not exclusive. origin of the orgiastic and mimetic components of 
the religious cult--especially of song, dance, drama, and the typical fixed 
formulae of prayer. 

1be ~ of anthropomorphization may also take the form of at
tributing to the gods the human behavior patterns appropriate to a 
mighty terrestrial potentate, whose discretionary favor can be obtained 
by entreaty, gifts, service, tributes, cajolery, and bribes. On the other 
hand, his favor may be earned as a consequence of the devotee's own 
faitbfuIness and good conduct in conformity with his will. In these ways, 
the gods are conceived by analogy to earthly rulers: mighty beings whose 
power dilfers only in degree, at least at first. As gods of this type evolve, 
worship of divinity comes to be regarded as a necessity. 

Of course, the two characteristic elements of divine worship, prayer 
and sacrifice, have their origin in magic. In prayer, the boundalY between 
magical formula and supplication remains fluid The technically ra· 
tionalized enterprise of prayer (in the form of prayer wheels and similar 
devices, or of prayer strips hung in the wind or attached to icons of gods 
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or saints, or of carefully measured rosary bead counting--virtually all ( 
which are produc~ of the methodical compulsion of the gods by th 
Hindus) everywhere stands fardoser to magic than to entreaty)ndividu~ 
prayer as real supplication is found in religions that are otherwise ur, 
differentiated, but in most cases such prayer has a purely husiness-likt 
rationalized form that sets forth the achievements of the supplicant h 
behalf of the god and then claims adequate recompense therefor. 

Sacrifice, at its first appearance, is a magical instrumenta~ty that ir 
part stands at the immediate service of the coercion of the gods. For tht 
gods also need the soma juiceJ of the sorcerer-priests, the substance which 
engenders their ecstasy and enables them to perform their deeds. This is 
the ancient notion of the Aryans as to why it is possible to coerce the 
gods by sacrifice. It may even be held that a pact can be concluded with 
the gods ~hich imposes obligations on both parties; this was ~le fateful 
conception of the Israelites in particular. StilI another view of sacrifice 

, holds that it is a means of deRecting, through magical media, the wrath 
of the god upon another object, a scapegoat or above all a human 
sacrifice. 

But another motive for sacrifice is of gre~ter importance, and it is 
probably older too: the sacrifice, especially of animals, is intended as a 
communio, a ceremony of e41ting together which serves to p~uce a fra
ternal community between the sacrificers and the god. This represents a 
transformation in the significance of the even older notion that to rend 
and consume a strong (and later a sacred) animal enables the e41ters to 
absorb its potencies. Some such older magical meaning--and there are 
various other possibilities-may still provide the act of sacrifice with its 
essential form, even after genuine cultic views have come to exert con
siderable influence. Indeed, such a magical significance may ~n regain 
dominance over the cultic me41ning. The Sacrificial rituals of 'the Brah
manas, and even of the Atharva Veda, were almost purely sorcery, in 
contrast to the ancient Nordic ones. On the other hand, there. are many 
departures from magic; as when sacrifices are interpreted as tribute. First 
fruits may he sacrificed in order that the god may not deprive man of the 
enjoyment of the remaining fruits; and sacrifice is often interpreted as a 
self-imposed punishment or atonement that averts the wrath of the gods 
before it falls upon the sacrificer. To be sure, this does not yet involve 
any awareness of sin, and it initially takes place in a mood of cool and 
calculated trading, as for example in India. 

An increasing predominance of non-magical motives is later brought 
about by the growing recognition of the power of a god and of his 
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character as a personal overlord. The god becomes a great lord who may 
fail on occasion, and whom one cannot approach with devices d magical 
cofupulsion, but only with entreaties and gifts. But if these motives add 
anything new to mere wizardry, it is initially something as sober and 
rational. the motivation of magic itself. The pervasive and central theme 
is: do ut des. This aspect clings to the routine and the mass religious 
behavior of an peoples- a t all times and in an religions. The normal 
situation is that the burden of all prayers, even 'in the most <:>ther-worldly 
religions, is the aversion of the external evils of this world and the in
ducement of the external advantages of this world. 
E~ aspect·of religiOUS phenomenll that points beyond evils and 

advantages in this world is the work of a special evolutionary Pl'CiC£'SS, one 
characterized by distinctively dual aspects. On the one hand, there is an 
ever-b~enin8" rational systematization of the god concept and of the 
thinking concerning the possible relationships of man to the divine. On 
the other hand, there ensues a chaHcteristic rcce~ion of the original, 
practical and calculating rationalism. As such primitive rationali~m re
cedes, the significance of distinctively religious behavior is sought less and 
less in the purely external advantages of everyday economic success. 
Thus, the goal of religious behavior is successively "irrationalized" until 
finally otherworldly non-economic goals come to represent what is dis
tinctive in religious beha .. ~[or. But for this very reason the extra~conomic 
evolution just described requires as one of its prerequisites the existence 
of specific pen;ona] carriers. 

The relationships of men to supernatural forL'eS which take the forms 
of prayer, sacrifice and worship may be termed "cult" (Kult~) and 
"religi<m," as distinguished from "SOfce.ry," which is magical coercion. 
Correspondingly, those beings that are worshlpped and entreated re
ligiously may be termed "god~," in contrast to "demons," which are 
magically coerced and charmed. There may be no instance in which it is 
possible to apply this differentiation absolutely, since the cults we have 
just called "religious" practically everywhere contain numerous magical 
components. The historical development of the aforementioned differen
tiation frequently came about in a very simple fashion when a secular or 

r pIiestly power suppressed a cult in favor of a new religion, with the older 
gods continuing to live on as demons. 

2. The Differentiation of Priests from Magicians 

The sociological aspect d this differentiation [into gods and demons} 
is the rise of the "priesthood" as something distinct from "practitioners of 
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magic." Applied to reality, this conqast is fluid. as are al~ost all socio
logical phenomena. Even the theoretical differentiae of these types are 
not unequivocally determinable. Following the distinction between "cult" 
and "sorcery," one may contrast those professional functionaries who in-
8uence. the gods by means of worship with those magicians who coerce 
demons by magical means; but in many great religions. including Ch~ 
tianity, the concept of the priest includes such a magical qualification. 

Or the term "priest" may he applied to the functionaries of a regularly 
organized and permanent enterprise concerned with inBuencing the ~s, 
in contrast with the individual and occasional efforts of magicians. Even 
this contrast is bridged over by a sliding scale of transitions, but as a pure 
type the priesthood is unequivocal and can he said to he characteri7b1 by 
the presence of certain fixed cultic centers associated with some actual 
cultic <.pparatus. 

Or it may be thought that what is decisive for the concept of priest
hood is that the functionaries, regardless of \~'hether their o&ic:e is heredi
tary or personal, be actively associated with some type of ~ial organiza.: 
tion, of which they are employees or ozgans operating in the interests 
of the organization's members, in conqast with magicians, who are self
employed. Yet even this distinction, which is clear enough 'Conceptually, 
is 8uid in actuality. The sorcerer is not infrequently a member of an or
ganized guild, and is occasionally the member of a hereditary caste which 
may hold a monopoly of magic within the particular community. Even 
the Catholic priest is not always the occupant of an official post. In Rome 
he is occasionany a poor mendicant who liws a hand-to-mouth existence 
from the proceeds of single masses which he perfonns. 

Yet another distinguishing quality of the priest, it is asserted, is his 
professional equipment of special knowledge, fixed doctrine. and voca
tional qualifications, which brings him into contrast with either sorcerers 
or prophets, who exert their inBuence by virtue of personal gifts (char
isma) made manifest in miracle and revelation. But this again is no 

. simple and absolute distinction, since the sorcerer may sometimes he very. 
learned, while deep lea:ning need not always characterize priests. Rather,. 
the distinction between priest and magician must be established qualita
tively with reference to the different nature of the learning in the two 
cases. As a matter of fact we must later, in our exposition of the fonns of 
domination [see ch. XIV:9, and also ch. XV :4]. distinguish the rational 
training and discipline of priests from the different preparation of charis
matic magicians. The latter preparation proceeds in part as an "awaken
ing" using irrational means and aiming at rebirth, and proce:eds in part 
as a training in purely empirical lore. But in this case also, the two 
contrasted types Bow into one another. 

 



4 2 6 RELIGIOUS GROUPS (SOCIOLOGY OF RELIGION) [Ch. V I 

"Doctrine" has already been advanced as one of the fundamental 
traits of the priesthood. We may assume that the outstanding marks of 
doctrine are the dt:velopment of a rational system of leligious concepts 
and (what is of the utmost importance for us here) the development of a 
systematic and distinctively religious ethic based upon a consistt:nt and 
stable doctrine which purports to be a "revelation." An example is found 
in Islam, which contrasted scriptural religion with simple paganism. But 
this description of priesthood and this assumption about the natl!re of 
doctrine would exclude from the concept of priesthood the Japanese 
Shinto priests and such functionaries as the mighty hierocrat5 of the 
Phoenicians. 1be adoption of such an assumption would have the effect, 
of making the decisive characteristic of the priesthood a function which, 
while admittedl y impcrtant, is not universal. 

It is more correct for our purpose, in order to do justice to the diverse 
and mixed manifestations of this phenomenon, to set up as the crucial 
feature of the priesthood the spe:ialization of a particular group of per
sons in the continuous operation of a cultic enterprise, permanently ass0-

ciated with particular norms, places and times, and related to specific 
social groups. There can be no priesthood without a cult, although there 
may well be a cult without a specialized priesthood. The lauer was the 
case in China, where state officials and the heads of households ex
clusively: co~ducted the services of the official gods and the ancestral 
spirits. On the other hand, both novitiate and doctrine are to be found 
among typical, pure magicians, as in the brotherhood of the Hametze 
among the lndians, and elsewhere in the world. These magicians may, 
wield considerable power, and their essentially magical celebrations may 
play a ~ntral role in the life of their people. Yet they lack a continuously 
operative cult, and so the term "priests" cannot be applied to them. 

A rationalization of metaphysical views and a specifically religious 
ethic are usually missing in the case of a cult without priests, as in the 
case of a magician without a cult. 1be full development of both a meta
physical rationalization and a religious ethic requires an independent and 
professionally trained priesthood, permanently occupied with the cult 
and with the practical problems involved in the cure of souls. Con
sequently, ethics developed into something quite different from a meta
physically rationalized religion in classic Chinese thought, by reason of the 
absence of an independent priesthood; and this also happened with the 
ethics of ancient Buddhism, which lacked both cult and priesthood. 

Moreover, as we shall later explicate, the rationalization of religious 
life was fragmentary or entirely mis~ing where,:,er the priesthood failed 
to achieve independent status and power, as in classical Antiquity. 
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Wherever -a status group of primitive magicians and sacred musicians did 
rationalize magic, but failed to develop a genuinely priestly office Cas 
was the case with the Brahmins in India), the priesthood developed in 
a peculiar way. However, not every priesthood developed what is dis
tinctively new as against magic: a rational metaphysic and a religious 
ethic. Such developments generally presupposed the operation of one or 
both of two forces outside the priesthood: prophets, the bearers of meta
physical or religious.ethical revelation, and the l~iti" the non-priestly 
devotees of the cult. ' 

Before we examine the manner in which these factors outside the 
priesthood influenced religion sufficiently to enable it to transcend the 
stages of magic, which are rather similar the world over, we must discuss 
some typical trends of religiOus evolution which are set in motion by the 
existence of vested interests of a priesthood in a cult. 

3. Reactions to Success and Failure of Gods and pemons 
, 

Whether one should atall try to influence a particular god or demon by 
coercion or by entreaty is the most basic question, and the anSwer to it 
depends only upon proven effect. As the magician must keep up his 
charisma, so too the god must continually demonstrate his prowess. 
Should the effort to inHuence a god prove to be permanently ineffica
cious, then it is concluded that either the god is impotent or the correct 
procedure of influencing him is unknown, and he is abandoned. In 
China, to this day, a few striking successes suffice to enable a god to 
acquire prestige and power (shen. ling), thereby winning a sizeable 
circle of de~otee$. The emperor, as the representative of his subjects 
vis-a-vis the heavens, provides the gods with titles and other distinctions 
whenever they have proven their capacity. Yet a few striking disappoint
ments sub5e<1uently will suffice to empty a temple forever. Conversely, 

. the historical accident that Isaiah's steadfast prophecy actually came to 
fulfillment--Cod would not pennit Jerusalem to fan into the ha,nds of . 
the Assyrian hordes, if only the Judean king remained finn-provided 
the subsequently unshakeable foundation for tl]e position of this god and 
his prophets. 

Something of this kind OC'Curred earller in respect to the pre-animistic 
fetish and the charisma of those possessing magical endowment In the 
event of failure, the magician possibly paid with his life. On the other 
hand, priests have enjoyed the contrasting advantage of being able to 
deBect the blame for failure away from themselves and onto their god. 
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Yet even the priests' prestige is in danger of falling with that of their 
gods. However. priests may find ways of intexpreting failures in such a 
mann ex that the resporoibility £alIs, not upon the god. but upon the 
behavior of the god's worshippers.. Th~re might even arise from such 
interpretation the idea of worshipping the god. as distinct flom coercing 
\im. The problem of why the god has not hearkened to his devofft5 
might then be explained by stating that they had not honored their god 
sufficiently, that they had not satished his desires for sacrificial blood or 
soma juice, or finally that they neglected hirn. in favor of other gods. 
Even renewed and increased wOIShip of the god is of no avail in some 
situations, and since the gods of the adversaries remain more powerful. 
the end of his reputation is at hand. In such cases. there may be a de- > 

fection to the stronger gods, although there stil remain methods of ex· 
plaining the wayward conduct d the old gOO in such a way that his 
prestige might not dwind e and might even he enh'lnced. Under cextain 
circumstances priests succeeded even in excogitating such methods. The 
most strilOng example is that of the priests of Yahweh, whose attachment 
to his people became, for reasons to be expounded later, ever strongex 
as Israel ~bEDme increasingly enmeshed in the toils of tragedy. But for 
this to happen. a new series of divine attributes must evolve. 

The qualitative superiority of anthropomorphically conceived gods 
and demons over man himself is at first only relative. Their passions and 
their avidity for p easule are ~ to be unlimited, like those of strong 
men. But they are neither omniscient nor omnipotent (obviously on y 
-one could possess these attributes), nor necessarily eternal (the gods of 
Babylon and of the Gecmans were not). However. they often have the 
ability co secure their glamorous existence by means of magical food and 
drink which they have reserved for themselves. much as human lives 
may be prolon£eCI by the magica potions 0 f the medicine man. The only 
qualitative differentiatiOll that is ~de between these anthropomorphic 
gods and demons is that ~ powers useful to man and those harm
ful to man. Naturally, the powers wdUl co him are usually considered 

. the good and high gods, who 8le to be worshipped, while the powers 
lip. hannful to him 8le usually the lower demons, frequendy endowed with 
_ incredible guile or limitless spi~, who are not to be worshipped but 
.. ~ magically exotcised. • 

Yet the differentiation did DOC always take place a ong this particular 
line, and a:rtainly not always in the direction of degrading the masteIS 
cl the noxious forces into demons. The measure of cultic worship that 
gods receive does not depend ~pon their goodness, nor even upon their 
~ iw~ Indeed, some very great and good gods of heaven 
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frequently lack cults, not because they are too remote from man, but 
because their in8uence seems equable, and by its VeIY regularity appears 
to be so secure that no special intervention is required. On the other 
hand, powers of clearly diabolical character, such as Rudra, the Hindu 
god of pestilence, are not always weaker than the good gods, but may 
actually be endowed with a tremendous power potential 

4. Ethical Deities and Increasing Demands upon Them 
In addition to the important qualitative differentiation between the 

good and diabolical forces, which assumed consideIable importance in 
certain cases, there might develop within the pantheon gods of a dis~ 
tinctively ethical character-and this is particularly important to us at 
this point. The possibility that a god may possess ethical qualities is by 
no means confined to monotheism. Indeed, this possibility exists at vari
ous stages in the formation of a pantheon; but it is at the level of 

'monotheism that this development has partU:ularly far-reaching conse
quenCes. A specialized functional god of legislation and a god who 
controls the oracle will naturally he fOl,Uld very frequen'tly among the • 
ethical divinities. 

lhe art of "divining" at first grows out of the magic based on the 0/0 

belief in spirits, who function in accordance with certain principles of 
order, as do living creatures. Once knowing how the spirits operate, one 
can predict their behavior from symptoms or omens that make it pos
sible to surmise their intentions, on the basis of previous experience. 
Where one builds houses, graves and roads, and when one undertakes 
economic and political activities is decided by reference to that which 
experience has established as me favorable place or time. WheIever a 
social group, as for example the so-callai priests of Taoism in China, 
makes its living from the practice of the diviner's art, its craft 
Cfeng shui) may achieve ineradicable power. When this happens, all 
efforts at economic ratimuli'ution founder against me opposition of the 
spirits. lhus, no ltation for a railroad or factory could be su~ 
without creating some conBict with them. Capitalism was able to cope • 
with this factor only after it had reached its fullest power. As late as the 
Rus~ Japanese War, the Japanese anny seems t() have missed several 
favorable opportunitits because the diviners had declared them to be of 
ill omen. On the other hand, [the Spartan regent] Pausanias had aheady 
adroitly manipulated the omens, favorable and o~ at Pbtaea 
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[479 B.C.] to make them fit the requirements of military strategy. When~ 
ever the political power appropriated judicial or legislative functions 
C e.g., transfonning into a mandatory verdict an arbitrator's suggestion in 
case of a clan feud, or transforming into an orderly procedure the pri
mordial lynch justice practiced by a threatened group in cases of 
religious or political malfeasance), the particular solution was almost 
always mediated by a divine revelation (a judgement of the god). 
Wherever diviners succeeded in appropriating the preparation and in
terpretation of the oracles or the divine judgements, they frequently 
achieved a position of enduring dominance. 

Quite in keeping with the' realities of actual life, the guardian of 
the legal order was nowhere necessarily the strongest god: neither 
Varuna in India nor Maat in Egypt, much less Lykos in Attica, Dike, 
Themis or even Apollo. What alone characterized these deities was 
their ethical qualification, which corresponded to the' notion that the 
oracle or divine judgment somehow always revealed the truth. It was 
not because he was a deity that the ethical god was the guardian of 
morality and the legal order, for the anthropomorphic gods originally 
had but little to do with ethics, in fact less than human beings. Rather, 
the reasor for such a god's ethical pre-eminence was that he had taken 
this particular type of behavior under his aegis, 

Increased ethical demands were made upon the gods by men, paranel 
with four developments. First, the increasing power of orderly judicial 
determination within large and pacified polities, and hence increasing 
claims upon its quality. Second, the increasing scope of a rational com
prehension of an enduring and orderly cosmos. (The cause of this is to , 
be sought in the meteorological orientation of economic activity.) Third, 
the increasing regulation of ever new types of human relationships by 
conventional rules, and the increasing dependence of men' upon the 
observance of these rules in their interactions with each other. Fourth, 
the growth in sodal and economic importance of the reliability of the 
given word-whether of friends, vassals, officials, partners in an ex
change transaction, debtor'S, or whomever else, what is basically involved 
in these four developments is the increased importance of an ethical 
attachment of individuals to a cosmos of obligations, making it possible 
to calculate what the conduct of a given person may be. 

Even the gods to whom one turns for protection are henceforth 
regarded as either subject to some moral order or-like the great kings 
-as the creator'S of such an order, which they made the specific content 
of their divine will. In the first case, a superordinate and impersonal 
power makes" its appearance behind the gods, controlling them from 
within and measuring the value of their deeds. Of course, this supra~ 
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divine power may take many different fonns. It appears first as "fate." 
Among the Greeks fate (moira) is an irrational and, above all, ethically 
neutral predestination of the fundamental aspects of every man's destiny. 
Such predetermination is elastic within certain limits, but Hagrant inter
ferences with predestined fate may be very dangerous (:nrlpf'-opo\l) even 
to the greatest of the gods. This provides one explanation f or the failure of. 
so many praya'S. This kind of predestinarian view is very congenial to the 
normal psychological attitude of a military C3.Ste, which is particularly un
receptive to the rationalistic belief in an ethically concerned, yet impartial, 
wise and kindly "providence." In this we glimpse once again the deep 
sociological distance separating a warrior class from every kind of religiOUS 
or purely ethical rationalism. We have already made brief reference to this 
cleavage, and we shall have occasion to observe it in many contexts. 

Quite different is the impersonal power contemplated by bureau
cratic or theocratic strata, e.g., the Chinese bureaucracy or the Hindu 
Brahmins. Theirs is the providential power of the harmonious and ra
tional order of the world, which may in any given case incline to either 
a ~osmic Or an ethical and social format, although 2S a rule both aspects 
are involved. In Confucianism as in Taoism, this order has both a cosmic 
and a characteristic ethical·rational character; it is an impersonal, provi
dential force that guarantees the regularity and felicitous order of world ; 
history. This is the view of a rationalistic bureaucracy. Even more 
strongly ethical is the Hindu rit«, the impersonal power of the fixed 
order of religious ceremonial and the fixed order of the cosmos. and 
hence of human activity in general. This is the conception held by the 
Vedic priesthood, which practiced an essentially empirical art of in
Huencing the god, more by coercion than by worship. Also to be 
included hexe is the later Hindu notion of a supradivine and cosmic 
all-unity, superordinate to the gods and alone independent of the sense
less change and transitoriness of the entire phenomenal world-a con
ception entertained by speculative intellectuals who were indifferent to 
worldly COncerns. 
. Even when the order of nature and of the social conditions which 

, are normally considexed parallel to it, especially law, are not regarded 
as superordinate to the gods, but rather as their creations Clater we shall 
inquire under what circumstances this occurs), it 'is naturally postulated 
that god will protect against injury the order he has created. The intel
lectual implementation of this postulate has far-reaching consequences 
for religious behavior and for the general attitude toward the god. It 
stimulated the development of a religiOUS ethic, as well as the differen
tiation of demands made upon man by god from demands made upon 
man by nature, which latter so often proved to be ~nadequate. Hitherto, 
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there had been two primordial methods of inHuencing supernatural 
powers. One was to subject them to human purposes by means of magic. 
The other was to win them over by making oneself agreeable ~ them, 
not by the exercise of any ethical virtue, hut by gratifying their egotistic 
wishes. To these methods was now added obedience to the religious law 
as the distinctive way to win the god's favor. 

5. Magical Origins of Religious Ethics and the 
Rationalization of Taboo 

To be sure. religious ethics do not really begin with this view. On 
the contrary. there was already another and highly influential system of 
religious ethics deriving from pmely magical norms of conduct, the 
infraction of which was regarded as a religious abomination. Wherever 
there exists a developed belief in sp;rits, it is held that extraordinary 
occurrences in life. and sometimes even routine life processes. are gen
erated by the entrance into a person of a particular. spiIit. e.g., in sick
ness, at birth, at puberty, or at menstruation. This spirit may be regarded 
as either sacred or unclean; this is variable and often the product of ac~ 
cident, hut the practical eHect is the same. In either case one must 
avoid irritating the spirit, lest it enter into the officious intruder him
self, or by some magical means harm him or any other persons whom 
it might possess. As a result, the individual in question will be shunned 
physically and socially and must avoid contact with others and som~ 
times even with his body. In some instances, e.g., Polynesian charismatic 
princes, such a person must be carefully fed lest he magically contami
nate his own food. 

Naturally, once this set of notions has developed, various objects or 
persons may be endowed with the quality of taboo by means of magical 
manipulations invoked by persons possessing magical charisma; there
upon, contact with the new ~r of taboo will work evil magic, for 
his taboo may be transmitted. This charismatic power to transfer taboo 
underwent considerable systematic development, especially in Indonesia 
and the South Sea area. Numerous economic and social interests stood 
under the sanctions of taboos. Among them were the follOWing: the con~ 
setvation of forests and wild life (after the pattetn of the prohibited 
forests of early -medieval kings); the protection of scarce commodities 
against uneconomic consumption d1;lring periods of economic difficulty; 
the provision of protection for private property, especially for the prop
erty of privileged priests or aristocrats; the safeguarding of common war 
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booty agal~st individual plundering (as by Joshua in the case of Achan); 
'and the sexual and personal separation of status groups in the interest of 
maintaining purity of blood or prestige. This first and most general 
instance of the direct harnessing of religion to extra-religious pUlpOSes 
also reveals the idiosyncratic autonomy of the religious domain, in the 

~ somewhat incredible irrationality of its painfully onerous norms, which 
applied even to the beneficiaries of the taboos. 

The rationalization of taboos leads ultimately to a system of norms 
according to which certain actions are permanently construed as religious 
abominations subject to sanctions, and occasionally even entailing the 
death of the malefactor in older to prevent evil sorcery from overtaking 
the entire group because of the transgression of the guilty individual 
In this manner there arises an ethical systi!m, the ultimate warrant of 
which is taboo. This system comprises dietary restrictions, the proscrip
tion of work on taboo or "unlucky" days (the Sabbath was originally 
a taboo day of this type), an<l certain prohibitions against marriage to 
specined individlJals, es~lly within the circle of one's blood relations. 
The usual process here is that something which has become customary, 
whether on rational grounds or otherwise, e.g., experiences relative to 
illness and other effects of evil sorcery, comes to be regarded as sacred. 

In some faslJion not clearly understood, there developed for certain 
groups a characteristic association between specific norms having the 
quality. of taboo and various important in·dwelling spirits inhabiting 
particular objects or animals. Egypt provides the most striking example 
of how the incarnation of spirits as sacred animals may give lise to cultic 
centers of local political associations. Such sacred animals, as well as 
other objects and artifacts, may also become the foci of other social 
groupings, which in any particular case may be more natural or artificial 
in their generation. 

6. Taboo Norms: Totemism and Commensalism 

The most widespread of the social institutions which developed in 
• this fashion is that known as totemism ... which is a specific relationship of ' 

an object, usually a natural object and in the purest manifestations of 
to~ an animal, with a particular .sociiLg:roup. For the latter, the 
totemic animal is a symbol of brotherhood; and originally the animal 
symboljzed the common possession by the group of the spirit of the 
animal, after it had been consumed by the entire group. There are, of 
course, variat;ions in the st'Ope of this fraternalism, just as there are 
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variations in the nature of the relationship of the members to the totemic 
object. In the fully developed type of totemism, the brotherliness of the 
group comprises all the fraternal responsibilities of an exogamous kin 
group, while the totemic relation involves a prohibition of slaying and 
consuming the totemic animal, except at the cultic meals of the group. 
lhese developments .culminate in a series of quasi-cuItic obligations fol
lowing from the common, though not universal, belief that the group 
is descended from the totem animal. 

The controversy concerning the development of these widely dif
fused totemic brotherhoods is stilI unresolved. For us it will suffice to 
say that the totems functionally are the animlstic counterparts of the 
gods found in c~Itic associations which, as previously mentioned, are ' 
associated with the most diverse social groups, since non.empirical think
ing can not do without a functional organization (Zweckverband) based 
on personal and religiously guaranteed fraternization, even if the or
ganrzation is purely artificial. For this reason the regulation of sexual 
behavior, which the kin groups undertook to effect, especially attracted 
religious sanctions having the nature of taboo, which are best provided 
by totemism. But this system was not limited to the purp:>ses of sexual 
regulation, nor was it confined to the kin group, and it certainly did 
not necessarily arise first in this context. Rather, it is a widely diffused 
method of placing fraternal groupings under magical sanctions. The 
belief in the universality of totem ism, and certai:rly the belief in the 
derivation of virtually all social groups and all religions from totem ism, 
constitutes a tremendous exaggeration that has been rejected completely 
by now_ Yet totemism has frequently been very influential in producing' 
a division of labor between the sexes which is guaranteed and enforced 
by magical motivations_ Then too, totemism has frequently played a 
very important role in the development and regulation of barter as a 
regular intra-group phenomenon (as contrasted with trade outslde the 
limits of the grou p). 

Taboos, especially the dietary restrictions based on magic, show us a 
new source of the institution cf commensality which has such far
reaching importance. We have already noted one source of this institu
tion, namely the household. Another aspect is the restriction of com
mensality to comrades having equal maglcal qualifications, which is a 
consequence of the doctrine of impurity by taboo_ These two facets of 
commensality may enter into competition or even conHict. For example, 
when a woman is descended from another kin group than that of her 
husband, there are frequently restrictions upon her sitting at the same 
table with him, and in some cases she is even prohibited from seeing 
him eat. Nor is commensality pennitted to the king who is hedged in 
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by taboos, or to members of privileged status groups such as castes, or 
religjous communities, both of w hic hare also under taboo. Furthermore, 
highly privileged castes must be shielded from the glances of "unclean" 
strangers d uIlng cultic repasts or even everyday meals. Conversely, the 
provision of commensality is frequently a method of producing religious 
fellowship, which may on occasion lead to political and ethnic alliances. 
Thus, the first great turning point in the history of Christianity was the 
communal feast arranged at Antioch between Peter and the uncir~ 
cumcised proselytes, to which Paul, in his polemic against Peter, at
tributed such decisive importance. 

7. Caste Taboo, Vocational Caste Ethics, and Capitalism 

On the other hand, norms of taboo may give rise to extraordinarily 
severe impediments to the development of trade and of the market, 
,\nd other types of social intercourse. The absolute impurity of those 
outside one's own religion, as taught by the Shiite sect of Islam, has 
created in its adherents czucial impediments to intercourse with others, 
even in recent times, though recourse has been made to fictions of all 
sorts to ease the situation. The caste taboos of the Hindus restricted 
intercourse among people far more forcefully than the (eng shui system 
of spirit beliefs interfered with trade in China: Of course, even in these 
matters there are natural limits to the power of religion in respect to 
the elementary needs of life. Thus, according to the Hindu caste taboo, 
"The han.d of the artisan is always clean." Also clean are mines, work
shops, and whatever merchandise is available for sale in stores, as well 
as whatever articles of food have been touched by mendicant students 
(ascetic disciples of the Brahmins). The only Hindu caste taboo that 
was apt to be violated in any considerable measure was the taboo on 

.sexual relationships between castes, under the pressure of the weahhy 
dassses' interest in polygamy. To some extent, it was permis~ible to take 
girls of lower castes as concubines. The caste system of labor in India, 
like the (eng shui system in China, is being slowly but surely rendered 
illusory wherever railroad transportation develops. 

In theozy, these taboo restrictions of caste need not have rendered 
ca pitalism impossible. Yet it is perfectly obvious tha t economic ration
alization would never have arisen originally where taboo had achieved 
such massive power. Despite all efforts to reduce caste segregation, 
certain psychological resistances based on the caste system remained 
operative, preventing artisans of different crafts from working together 
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1n the same factory. The caste system tends to perpetuate a speciallzation 
of labor of the handkraft type, 1f not by positive prescription, then as a 
consequence ci. its general spirit and presuppositions. The net effect-of 
the religious sanction of caste upon the sp1rit of economk act1vity 
1S d1ametrical1y opposlte to that of rationallsm. In the caste system par~ 
ticuIar crafts, 1nsofar as they are the 1ndida of d1fferent castes, are as
stgned a re1lg10us sanction and the character of a sacred vocation Even 
the most despised of H1ndu castes, not exclud1ng that of thieves, regards 
its own enterprise as orda1ned by particular gods or by a spedSc vo1lt1on 
of a god. ass1gned to 1ts members as the1r spec1al m1ss1on 1n Ilfe; and 
each caste nourishes 1ts feeling of worth by 1ts technkal1y expert execu~ 
tion of 1ts assigned vocat1on. 

But th1s vocat1onal ethk of a caste system 1S--'at least as far as the 
crafts are concerned-notably trad1t1onal1stic, rather than rational It 
finds 1ts fulfil1ment and connrmat1on 1n the absolutely qua1ltat1ve per~ 
fection of the product fashioned by the craft. Very alien to 1ts mode of 
th1nking is the poss1bmty of rationaHz1ng the method of product1on, 
whkh 1S bask to all modem rational technology, or the possibHity of 
systematical1y organ1z1ng a commercial enterprise along the lines of a 
rational business economy, whkh is the foundat1on of modern capital-
1sm. One must go to the ethks of ascetic Protestantism to find any 
ethkal sanction for economk rational1sm and for the entrepreneur. 
Caste ethics glorifies the sphit of craftsmansh1p and en joins pride, not 
1n economk earn1ngs measured by money, nor 1n the wonders of rat10nal 
technology as applled 1n the rational use of labor, but rather 1n the, 
personal virtuos1ty of the producer as marufested in the beauty and 
worth of the product appropriate to his particular caste. 

F1nal1y, we should note--1n anticipation of our general argument 
about these relationships-that what was decisive for the Hindu caste 
system 1n particular was 1ts connection w1th a bel1ef 1n transm1grat1on, 
and especial1y 1ts connect1on w1th the tenet that any possible 1mprove
ment 1n one's chances 1n subsequent incarnations depended on the 
fa1thful eXecut10n 1n the present Ilfetime of the vocation assigned one 
by virtue of h1s caste status. Any effort to emerge from one's caste, and 
especial1y to intrude 1nto the sphere of activities appropr1ate to other and 
h1gher castes, Was expected to result In evil .magic and entaHed the 
likelihood of unfavorable 1ncamation hereafter. lbls explains why, 
according to numerous observations on affa1r5 1n Ind1a, it is precisely 
the lowest classes, who would naturaUy he most des1rous of improving 
their status in subsequent 1ncamations, that d1ng most steadfastly to 
the1r caste obllgations, never thinking of toppllng the caste system 
through social reVolutions or reforms~ Among the H1ndus, the B1b1lcal 
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emphasis echoed in Luther's injunction, "Remain steadfast in your voca
tion," was elevated into a cardinal relig!~ls obligation and was fortified 
by powerful religious sanctions. 

8. Prom Magical Ethics to Conscience, Sin and Salvation 

Whenever the belief in spirits became rationalized into belief in 
gods. that is, whenever the coercion of spirits gave way to the worship 
of the gods who arc served by a cult, the magical ethic of the spirit belief 
underwent a transformation too. This reorientation developed through 
the notion that whoever Routed divinely appointed norms would be 
overtaken by the ethical displeasure of the god who had these norms 
under his special care. This made possible the assumption that when 
enemies conquered or other calamities befell one's group, the cause was 

'not 'the weakness of the god but rather his anger against his followers, 
caused by his displeasure at their transgression against the laws under 
his guardianship. Hence, the sins of the group were to blame if some 
unfavorable development overtook it; the god might well be using the 
misfortune to express his desire to chastise and educate his favorite 
people. 111US, the prophets of Israel were always able to point out to 
their people misdeeds in their own generation or in their ancestors', to 
which GOO had reacted with almost inexhaustible wrath, as evidenced 
by the fact that he pennitted his own people to become subject to an
other people that did not worship him at all. 

This idea, diffused in all conceivable manifestations wherever the 
god concept has taken on universalistic lines, fonns a religiOUS ethic out 
of the magical prescriptions which operate only with the notion of evil 
magic. Henceforth, transgression against the will of god is an ethical sin 
which burdens the conscience, quite 2.part from its direct results. Evils 
befalling the individual are divinely appointed inflictions and the conse
quences of sin, from which the individual hope'> to be freed by "piety" 
(behavior acceptable to god) Which will bring the individual salvation
In the Old Testament, the idea of "salvation," pregnant with conse
quences, still has the elementary rational meaning of liberation from 
concrete ills. 

In its early stages, the religious ethic consistently shares another 
characteristic with magic worship in that it is frequently composed of a 
complex of heterogeneous prescriptions and prohibitions derived from 
the most diverse motives and occasions. Within this complex there is, 
from our modern point of view, little differentiation between important 
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and unimportant lequirements; any infraction of the ethic constitutes 
sin. Later, a systematization of these ethical concepts may ensue, which 
leads frQm the rational wish to insure penonal t?cternal pleasures for 
oneself by performing acts pleasing to the god, to II view of sin as the 
unified power of the anti·divine (diabolical) into whose grasp man may 
fall. Goodness is then envisaged as an integral capacity for an attitude 
of holiness, and for consistent behavior derived from such an attitude. 
During this process of transformation, there also develops a hope for 
salvation as an inational yearning to be able to be good for its own sake, 
in order to gain the bene6cent ,awareness of such virtuousness. . 

An almost infinite series of the most diverse conceptions, crossed 
again and again by purely magical notions, leads to the sublimation of 
piety as the enduring basis of a speci6c conduct ri life, by virtue of the 
continuous motivation it engenders. Of course such a sublimation is 
extremely rare and is attained in its full purity only intermittently by 
everyday religion. We are stilI in the realm of "magic" if sin and piety are 
viewed as integral powers, envisaged as rather like material substances; at 
this stage, the nature of the "good" or "evil" of the acting person is con
strued after the fashion of a poison, a healing antidote, or a bodily tempera
ture. Thus in India tapas, the power of the sacred which a man achieved 
by asceticism and contained within his body, originally denoted the heat 
engender~ in fowls during their mating season, in the creator of the 
world at the cosmogony, and in the magician during his sacred hysteria 

. induced by mortifications and leading to supernatural powers. ' 
It is a long way from here to the notion that the person who acts 

with goodness has received into himself a special soul of divine pmveni
ence, and to the various forms of inward possession of the d~vine to be 
described later. So too, it is a far cry from the conception of sin as a 
poison in the body of the malefactor, which must be treated by magical 
means, to the conception of an evil demon which emers into possession 
of him, and on to the culminating conception of the diabolical power 
of the radical evil, with which the evildoer must struggle lest he succumb 
to its dangerous power. 

By no means every ethic traversed the entire length of the road 
culminating in these conceptions. Thus, the ethics of Confucianism 
lack the concept 9f radical evil, and in general lack the concept of any 
integral diabolical power of sin. Nor was this notion contained in the 
ethics of Greece or Rome. In both· those cases, there was lacking not 
only an independently organized priesthood, but also prophecy, that 
historical phenomenon which normally produced a centralization of 
ethics under the aegis of religious salvation. I n India, prophocy was not 
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absent, but as will be expounded later, it had a very special character 
and a very highl y sublimated ethic of sal vation. 

Prophets and priests are the twin bearers of the systematization and 
rationalization of religious ethics. But there is a third significant factor 
of importance in determining the evolution of religious ethics: the laity, 
whom prophets and priests seek to influence in an ethical direction. We 
must now devote a brief examination ro the interaction of these three 
factors. 

NOT ES 

I. The first part of this section belongs to Weber's first section,. if indeed 
the German paragt3ph division is that of the original man~ript. 1'he section is 
here combined with. the Gennan §2, which has only two pages, and with 
§3 (seven pages). 

z. Weber contrasts the conventional Gelman term for attending "services," 
~'Gottesaienst," with the tenn "Gotteszwang." 

l Cf. Weber, The Rtiigiol1 of Inaia, J37f. 
4. On the feng shUi, see Weber, The Religion of China, J99, 2J4, 2J7, 

276, z97. 

I. Prophet ver sus Priest and Magician 

III 

The Prophet 

What is a prophet, from the perspective of sociology? We shall 
forego here any consideration of the general question regarding the 
"bringer of salvation" (Heilbringer) as raised by Breysig.' Not every 
anthropomorphic god is a deified bringer of salvation, whether external 
or internal salvation. And certainly not every provider of salvation be
came a god or even' a savior, although such phenomena were wide
spread 

We shall understand "prophet" to mean a purely individual bearer 
of charisma, who by virtue of his mission proclaims a religious doctrine 
or divine commandment. No radical distinction will be drawn between 
a "renewer of religion" who preaches an older re..elation, actual or 
supposititious, and a "founder of religion" who claims to bring com-
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pletely new deliverances. The two types merge into one another. In 
any case, the formation of a n~ religious community need not be the 
result of docuinal preaching by prophets, since it may be produced by 
the activities of non-prophetic reformers. Nor shall we be concerned in 
this context with the Cjuestion whether the followers of a prophet are 
more attracted to his person, as in the cases of Zoroaster, Jesus, and 

,Muhammad, or to his doctrine, as in the cases of Buddha' ,aild the 
prophets of Israel. 

For our purposes here, the personal call is the decisive element 
distinguishing the prophet from the priest The latter lays claim tt> 
authority by virtue of his service in a sacred tradition, while the 
prophet's claim is based on personal revelation and chaIisma. It is no 
accident that- almost no prophets have emerged from the priestly ~. 
As a rule, the Indian teachers of salvation were not Brahmins, nor were 
the Israelite prophets priests. Zoroaster's case is exceptional in that there 
exists a possibility that he may have descended from the hieratic nobility. 
The priest, in clear contrast, dispenses salvation by virtue of his office. 
Even in cases in which personal chaIisma may be invohed, it is the 
hierarchical Ance that confers legitimate authority upon the priest as a 
member ci an organized enterprise of salvation, 

But the prophet, like the magician, ~xerts his power simply by virtue 
of his personal gifts. Unlike the magician, however, the pIophet claims 
definite revelations, and the core of his mission is doctrine or com
mandment, not magic. Outwardly, at least, the di!>tinction is fluid, {or 
the magician is freCjuentIy a knowledgeable expert in divination, and 
sometimes in this alone. At this stage, revelation functions continuously 
as oracle or dream interpretation. Without prior co~sultation with the 
magician, no innovations in social relations could be adopted in primitive 
times. To this day, in certain parts of Australia, it is" the dream revela
tions of magicians that are set before the councils' of clan heads for 
adoption, and it is a mark of secularization that this practice is receding. 

On the other hand, ,it was only under very unusual circumstances 
that a -prophet succeeded in establishing his authority wlthout charis
matic authentication, which in practice meant' magic, At least the 
bearers of new doctrine practically always needed such validation. It must 
not be forgotten for an instant that the entire basis of Jesus' own legiti
mation, as well as his claim that he and only he knew the Father and 
that the way to God led through Faith in him alone, was the magical 
charisma he felt within himself. It was doubtless this consciousness of 
power, more than anything else, that enabled him to traverse the road 
of the prophets. During the apostolic period of early Christianity and 
thereafter the figure of the wandering prophet was a constant phenome-
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non_ There was always required of such prophets a proof of their 
possession of particular gifts of the spirit, of speciaJ magical or ecstatic 
abilities_ 

Prophets very often practiced divina'tion as well as magical healing 
and counseling_ This was true, for example, of the prophets (nabi, 
nebiim)t so frequently mentioned in the Old Testament, especiully 
in the prophetic books and Chronicles. But what distinguishes the 
prophet, in the sense that we are employing the term, from the types 
just described is an economic factor, i.e., that his prophecy is Un~ 

remunerated. Thus, Amos indignantly rejected the appellation of nabi_ 
This criterion of gratuitous service also distinguishes the prophet from 
the priest. The typical prophet propagates ideas for their own sake and 
not for fees, at least not in any obvious or regulated form_ The provisions 
enjoining the non-remunerative character of prophetic propaganda have 
taken various forms. Thus developed the carefully cultivated postulate 
that the apostle, prophet, or teacher of ancient Christianity must not 
"trade on" his religious proclamations. Also, limitJtions were set upon 
the length of the time he could en joy the hospitality of his friends. 
The Christian prophet was enjoined to live by the labor of his own 
hands or, as among the Buddhists, only from alms which he had not 
specifically solicited. These injunctions were repeatedly emphasized in 
the Pauline epistles, and in another form in the Buddhist monastic 
regulations. The dictum "whosoever will not work, shall not eat" applied 
to missionaries; however, the prophesying free of charge is, of course, one 
of the chief reasons for the success of prophetic propaganda itself. 

The period of the older Israelitic prophecy at about the time of 
Elijah was an epoch of strong prophetic propaganda throughout the 
Near Eastand Greece. Perhaps prophecy in all its forms arose, especially 
in the Near East, in connection with the reconstitution of the great 
world empires in Asia, and the resumption and intensification of inter
national commerc" after a long interruption. At that time Greece was 
exposed to the invasion of the Thracian cuh of Dionysos, as well as 
to the m.ost diverse types of prophecies. In addition 'to the semiprophetic 
social reformers, certain pl,lrely reJigious movements now broke into the 
simple magical and cultic lore of the Homeric priests. Emotional cults, 
emotional 'prophecy based on "speaking with tongues," and highly 
valued intoxicating ecstasy interrupted the unfolding of theological ra
tionalism (Hesiod), the beginnings of cosmogonic and philosophic spe~
lation, of philosophical mystery doctrines and salv'ation reJigions_ The 
growth of these emotional cults paralleled both overseas colonization and, 
above all, the formation of cities and the transformation of the polis which 
resulted hom the development of a citizen army. 
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It is not necessary to detail here these developments of the eighth 
and seventh centuries, so brilliantly analyzed by Rohde.~ some of which 
reached into the sixth and even the fifth century. They were contempo' 
rary with Jewish, Persian, and Hindu prophetic movements, and prob
ably also with the achievements of Chinese ethics in the pre-Confucian 
period, although we have only scant knowledge of the latter. These 
Greek "prophets" differed widely among themselves in regard to the 
economic criterion of professionalism, and in regard to the possession 
of a "doctrine." The Greeks also made a distinction between professional 
teaching and unremunerated propagandizing of ideas, as we see from 
the example of Socrates. In Greece, furthermore, there existed a deat 
differentiation between the only real congregational type of religion, 
namely Orphism with its doctrine of salvation, and every other type of 
prophecy and technique of salvation, especially those of the mysteries . 

. The basis of this distinction was the presence in Orphism of a genuine 
doctrine of salvation. ~ 

2. Prophet and Lawgiver 

Our primary task is to differentiate the various types of prophets 
from the sundry purveyors of salvation, re~gious or otherwise. Even in 
historical times the transition from the prophet to the law-giver is fluid, 
if one understands the latter to mean a personage who in a concrete case 
has been assigned the responsibility of codifying a law systematically or 
of reconstituting it, as was the case notably with the Greek aisymnetai 

. (e.g., Solon, Charondas, etc.)' In no case did such a lawgiver or his 
labor fail to receive divine approval, if only subsequently. 

A lawgiver is quite different from the Italian podesta, who is sum
moned from outside the group, not for the purpose of creating a new 
social order, but to provide a detached, impartial arbitrator, especially 
when families of the same social rank feud with one another. On the 
other hand, lawgivers were generally, though not always, called to their 
office when social tensions were in evidence. This was apt to occur with 
special frequency in the one situation which commonly provided the 
earliest stimulus to a reform policy: the economic differentiation of the 
warrior class as a result of growing monetary wealth of one part and the 
debt enslavement of another; an additional factor was the dissatisfaction 
arising from the unrealized political aspirations of a rising commercial 
class which, having acquired wealth through economic activi!y, was 
now challenging the old warrior nobility. It was the function of the 
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aisymneres -to resolve the conflicts between status groups and to produce 
a new sacred law of eternal validity, for which he had to secure divine 
approbation. 

It is very likely that Moses was a historical figure, in which case he 
would be classified functionally as an aisymnetes. For the prescriptions 
of the oldest sacred legislation of the Hebrews presuppose a money 
economy and hence sharp conflicts of interests, whether impending or 
already existing, within the confederacy. It was Moses' great achieve
ment to find a compromise solution of, or prophylactic for, these conflicts 
(e.g., the seisachtheia of the Year of Release)' and to o~ganize the Israelite 
confederacy with an integral national god. In essence, his work stands 
midway between the functioning of an ancient aisymnetes and that of 
Muhammad. The reception of the law formulated by Moses stimulated 
a period of expansion of the newly unified people in much the same 
way that the compromise among status groups stimu1ated expansion in 
so many other cases, particularly in Athens and Rome. The scriptural 
dictum that "after Moses there arose not in Israel any prophet like'unto 
him" means that the Jews never had another aisymnetes. 

Not only were none of the prophets aisymneuai in this sense, but in 
general what ncnnally passes for prophecy does not belong to this cate
gory. To be sure, even the later prophets of Israel were concerned with 
social reform. They hurled their "woe be unto you" against those who 
oppressed and enslaved the p<?Or, those who joined field to field, and 
those who de8ected justice by bribes. These were the typical actions 
leading to class stratification everywhere in the ancient world, and were 
everywhere intensified by the development of the city-state (polis). 
Jerusalem too had been organized into a city-state by the time of these 
later prophets. A distinctive concern with social refolm is characteristic 
of Israelite prophets. This concern is all the more notable because such 
a trait is lacking in Hindu prophecy of the same period, although the 
conditions in India at the time of the Buddha have been described as 
relatively similar to those in Greece during the sixth century. 

An explanation for Hebrew prophecy's concern for social reform is 
to be sought in religious grounds, which we shall set forth subsequently. 
But it must not be forgotten that in the motivation of the Israelite 
prophets theSe social reforms were only means to an end. Their primary 
concern was with foreign politiCS, chiefly because it constituted the 
theater of their god's activity. The Israelite prophets wele concerned 
with social and other types of injustice as a violation of the Mosaic code 
primarily in order to explain god's wrath, and not in order to insti'tute a 
program of social reform. It is noteworthy that the sole theoretician of 
social reform, Ezekiel, was a priestly theorist who can scarcely be cate-
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gorized as a prophet at all. Finally, Jesus was not at all interested 
in social reform as such. 

Zoroaster shared with his cattle·raising people a hatred of the 
despoiling nomads, but the heart of his message was essentially reli
gious. His central concern was his struggle against the magical cult of 
ecstasy and for his own divine mission, which of course had incidental 
economic consequences. A similar primary focus upon religion appeared 
very clearly in ~ case of Muhammad, whose program of social reform, 
which Umar carried through consistently, was oriented almost entirely 
to the unification of the faithful for the sake of fighting the infidels and 
of maintaining the largest possible number of warriors. 

I t is characteristic of the prophets that they do not receive their 
mission from any human agency, but seize it, as i~ were. To be sure, 
usurpation also characterized the assumption of power by tyrants in the 
Greek polis. These Greek tyrants remind one of the legal aisymnetai in 
their general functioning, and they frequently pursued their Own char
acteristic religious policies, e.g., supporting the emotional cult of 
Dionysos, which was popular with the masses rather than with the 
nobility. But the aforementioned assumption of fCNJer by the prophets 
('arne about as a consequence of divine revelation, essentially for religiOUS 
purposes. Furthermore, their characteristic religious message and their 
struggle against ecstatic cults tended to move in an oppoSite direction 
from that taken by the typical religious policy of the Greek tyrants. The 
religion of Muhammad, which is fundamentally political in its orienta
tion, and his position in Medina, which was in between that of an 
Italian pocksta and that of Calvin at Geneva, grew primarily out of his 
purely prophetic mission. A merchant, he was first a leader of pietistic 
bourgeOiS conventicles in Mecca, until he realized more and more clearly 
that the ideal external basis for his missionizing would be provided by the 
organization of the interests of the warrior dans in the acqUisition of booty. 

3. Prophet and Teacher of Ethics 

On the other hand, there are various transitional phases linking the 
prophet to the teacher of ethics, especially the teacher of social ethics. 
Such a teacher, full of new or recovered ancient wisdom, gathers dis
ciples about him, counsels private persons, and advises princes in public 
affairs and possibly tries to make them establish a new ethical order. The 
bond between the teacher of religiOUS or philosophical wisdom and his 
disciple is uncommonly strong and regulated in an authoritarian fashion, 
particularly in the sacred laws of Asia. Everywhere this bond is one of 
the firmest relationships of loyalty. Generally, training in _magic and 
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heroism is so regulated that the noviLe is assigned to a ~lticularly 
experienced master or is permitted to -:;eek out a master, as .. young 
"fox" can choose the senior member CLeihhursche) in German frater
nities. All the Greek pOetly of pederasty derives from such a relationship 
of respect, and similar phenomena are to be found among Buddhists and 
Conf ucianists, indeed in all monastic educa tion. 

The most complete expressicn of this disciple-master relationship 
is to be found in the position of the guru in Hindu sacred law. Every 
young man belonging to polite society \va" 1:lnconditionally required to 
devote himself for many years to the instruction and direction of life 
provided by such a Brahminic teacher. The obligation of obedience to 
the gu"" who had absolute power over his charges, a relationship com
parable to that of the occidental famulus to tus magister, took precedence 
over loyalty to family, just as the position of the court Brahmin (purer 
hita) was officially regulated so as to raise his position far above that ci 
the most powerful father confessor in the Occident. Yet the gu", is, 
-after all, only a teacher who transmits acquired, not only revealed, 
knowledge, and this by virtue of a commission and not on his own 
authority. 

The philosoptucal ethicist and the social refonner are not prophets 
in out' sense of the word, no matter how closely they may seem to re
semble prophets. Actually. the oldest Greek sages. who like Empedocles 
and Pythagoras are wreathed in legend, stand closest to the prophets. 
Some of them left behind groups with a distinctive doctrine of salvation 
and conduct of life, and they laid some claim to the status of savior. 
Such intellectual teachers of salvation have parallels in India, but the 
G~eek teachers fell far short of the Hindu teachers in conSistently focus
ing both life and doctrine on salvation. 

Even less can the founders and heads of the actual "schools of 
ptulosophy" be regarded as prophets in our sense. no matter how closely 
.they may approach this category in some respects. From Confucius. in 
whose temple even the emperor makes his obeisance, graded transitions 
lead to Plato. But both of them were Simply academic teaching philoso
phers, who differed chiefly in that Confucius was centrally concerned 
with influencing princes in the direction of particular social reforms, and 
Plato only occaSionally. 

What primarily differentiates such figures from the prophets is their 
lack of that vital emotional preaching which is distinctive of prophecy. 
regardless of whether this is disseminated by the spoken wOlli the 
pamphlet, or any other type of literary composition' (e.g., the suras of 
Muhammad). The enterprise of the prophet is closer to that of the 
popular leader (demagogos) or political publicist than to that of the 
teacher. On the other hand, the activity of a Socrates. who also felt 
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himself opposed to the professional teaching enterprise of the Sophists, 
must be distinguished conceptually from the activities of a prophet by 
the absence of a directly revealed religious mission. Socrates' "genius" 
Cd4imcnion) reacted only to concrete situations, and then only to dis
suade and admonish. For Socrates, this was the outer limit of his ethical 
and strongly utilitarian rationalism, which occupied for him the position 
that magical divination assumed for Confucius. For this reason, Socrates' 
d4imonion cannot be compared at all to the conscience of a genuine reli
gious ethic; much less can it be regarded as the instrument of propheg. 

Such a divergence from the characteristic traits of the Hebrew 
prophets' holds true of all philosophers and their schools as they were 
known in China, India, ancient Hellas, and in the medieval period 
among Jews, Arabs, and Christians alike. All such philosophical schools 
were rather similar from.a sociologi~al point of view. In their mode.of 
life, they may be nearer to the mystagogic-ritual prophecy of salvation, 
as in the case of the Pythagoreans, or to the exemplary prophecy of sal
vation (in the sense soon to be explained), as in the case of the Cynics, 
who protested against the sacramental grace of the mysteries as well as 
against wordly civilization, and who in this regard show certain affinities 
to Hindu and Oriental ascetic sects. But the prophet, in our special 
sense, is never to be found where the proclamati<m of a religious truth of 
salvation through personal revelation is lacking. In our view, this qualifi
cation must be regarded as the decisive hallmark of prophecy. 

Finally, the Hindu reformers of religion such as Shankara and 
Ramanuja and their Occidental counterparts like Luther, Zwingli, Cal
vin, and Wesley are to be distinguished from the category of prophets 
by virtue of the fact that they do not claim to be offering a substantively 
new revelation or to be speaking in the name of a special divine injunc-

. tion. This is what characterized the founder of the Mormon church, who 
resembled, even in matters of detail, Muhammad; above alL it charac
terized the Jewish prophets. The prophetic type is also manifest in 
Montanus and Novatianus, and in such figures as Mani and Marcion 
whose message had a more rational doctrinal content than did that of 
George Fox, a prophet type with emotional tendencies.5 

4. Mystagogue and Teacher 

When we have separated out from the category of prophet all the 
aforementioned types, which sometimes abut very closely, various others 
still remain. 1be first is that of the mystagogue. He performs sacra-
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ments, i.e., magical actions that contain the boons of salvation. Through
out the entire world there have been saviors of this type whose di!erertce 
from the average magician ~ only one of degree, the extent of which is 
determined by the formation of a special congregarion around Mm:Very 
frequently dynasties of mystagogues developed m the basis of a sacra
mental charisma which was regaIded as hereditary. These dynasties 
maintained their prestige for centuries, investing their disciples with 
great authority and thus developing a kind of hierarchical position. This 
was especially true in India, whele the title of gum was also u:it'rl to 
designate distributors of salvation and their plenipotentiaries. It was 
likewise the case in China, where the hierarch of the Taoists and the 
heads of certain secret sects played just such hereditary roles. Finally, 
one type of exemplary prophet to be disals.taJ presently was also gen
erally transformed into a mystagogue in the secorxl generation. 

The mystagogues were also very widely distributed throughout the 
Near East, and they entered Greece in the prophetic age to which 
'reference was made earlier. Yet the far more ancient noble families who 
were the heleditary incumbents of the Eleusinian mysteries also repre
sented at least another marginal manifestation of the simple hereditary 
priestly families. Ethical doctrine was lacking in the mystagogue, who 
distributed magical salvation, or at least doctrine played only a very 
subordinate role in his work. Instead, his primary gift was hereditarily 
transmitted magical art. Moreover, he normally made a living from his 
art, for which there was a great demar.l. Consequently we must exclude 
him too from the conception of prophet, even though he sometimes 
revealed new ways of salvation. 

5. Ethical and Exemplary Prophecy 

Thus, there remain only two kinds of prophets in our sense, one 
represented most clearly by the Buddha, she other with especial clarity 
by Zoroaster and Muhammad. The plophet may be primarily, as in the 
last cases, an instrument for the proclamation of a god arid his will, be 
this a concrete commar.l or an abstract norm. Preaching as one who has 
received a commission from god, he demands obedience as an ethical duty .. ' 
This r:ype we shall term the "ethJcal prophet." On the other hand, the .. 
prophet may be an exemplary man who, by his pasonal example, 
demonstrates to others the way to religious salvation, as in .the case of the 
Buddha. The preaching of this type of prophet says nothing about a 
divine mission or an ethical duty of obedience, but rather directs itself 
to the self-interest of those who crave salvation, recommending to them 
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the same path as he himself traversed. Our designation for this second 
type is that of the "exemplary prophet." 

". The exemplary type is particularly characteristic of prophecy in 
India, although there have been a few manifestations of it in China 
(e.g., Lao Tzu) and the Near East. On the other hand, the ethical type 
is confimid to the Near East, regardless of racial differences there~ For 
neither the Vedas nor the classical books of the Chinese-the o~st 
portions of which in bOth cases consist of sq,ngs of praise and thanks
giving by sacred singers, and of magical Iites and ceremonies-makes 
It appear at all probable that prophecy of the ethical type, such as de
,teloped in the Near East or Iran, could ever have arisen in India or' 
China. The decisive reason for this is the absence of a personal, tran
sc~ndenta1. and ethical god. In Indi~ this concept was found only in a 
sacramental and magical form, and then only in the later and popular 
faiths. But in the religions of those social strata within which the decisive 
prophetic conceptions of Mahavira and Buddha were developed, ethical 
prophecy appeared only intermittently and was constantly subjected to 
reinterpretations in the direction of pantheism. In China the notion 
of ethical prophecy was altogether lacking in the ethics of the stratum 
Wlat exercised the greatest influence in the society. To what degree this 
may presumably be associated with the intellectual di~tinl'ti\'eness of 
such strata, which was of course determined by various social factors, 
will be discussed later. 

As far as purely religiOUS factors are concerned, it was decisive for 
both India and China that the conception of a rationally regulated worlcl 
had its point of origin in the ceremonial order of sacrifices, on the un
alterable sequence of \ .... hich every thin g depended: especially the indis
pensable regularity of meteorological processes; in animistic terms, what 
was involved here was the normal activity or inactivity of the spirits 
and demons. According to both classical and heterodox Chinese views, 
these processes were held to be insured by the ethically proper conduct 
of government that followed the COrrect path of virtue, the Tao; with
out ~his everything would fail, even according to Vedic doctrine. Thus, 
in India and Chin a, Rita and Tao respectively represented similar super
divine! impersonal forces. 

On the other hand, the personal, transcendental and ethical god is 
a Near-Eastern concept. It corresponds so closely to that of an aII
p@werful mundane king with his rational bureaucratic regime that a 
causal connection can scarcely be denied. Throughout the world the 
magician is in the first instance a rainmaker, for the harvest depends on 
timely and sufficient rain, though not in excessive quantity. Until the 
present time the pontifical Chinese emperor has remained a ~inmaker, 
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for in northern China, at least, the uncertainty of the weather renders 
dubious the operation of irrigation procedures, no matter how extensive 
they are. Of greater significance was the construction of defense walls, 
and internal canals, which became the real source of the imperial bu
reaucracy. The emperor sought to avert meteorological disturbances 
through sacrifices, public atonement, and various virtuous practices, e.g} 
the termination of abuses in the administration, or the organization of a 
raid on unpunished malefactors. For it was always assumed that the 
reason for the excitation of the spirits and the disturbances of the cosmic 
order had to be sought either in the persona! derelictions of the monarch 
or in some manifestation of social disorganization. Again, rain was one 
of the rewards promised by Yahweh to his devotees, who were at that 
time primarily agriculturalists, as is clear ly apparent in the older portions 
of the tradition. God promised neither too scanty rain nor yet excessive 
precipitation or deluge. 

But throughout Mesopotamia and Arabia it was not rain that was 
~he creator 9f the harvest, but artificial irrigation alone. In Mesopotamia, 
irrigation was the sole source of the absolute power of the monarch, who 
derived his income by compelling his conguered subjects to build canals 
and cities adjoining them, just as the regulation of the ·Nile was the 
source of the Egyptian monarch's strength. In the desert and semiarid 
regions of the Near East this control of irrigation waters was probably 
one source of the conception of a god who had created the earth and 
man out of nothing and not procreated them, as was believed elsewhere. 
A riparian economy of this kind actually did produce a harvest out of 
nothing, from the desert sands. The monarch even created law by legis
lation and rational codification, a development the world experienced 
for the first time in Mesopotamia. It seems quite reasonable, therefore, 
that as a result of such experiences the ordering of the world should be 
conceived as the law of a freely acting, transcendental and personal god. 

Another, and negative, factor accounting for the development in the 
. Near East of a world order tha t reRected the operation of a personal god 
was the relative absence of those distinctive strata who were the bearers 
of the Hindu and Chinese ethics, and who created the "godless" religious 
ethics found in those countries. But even in Egypt, where originally 
Pharaoh himself was a god, the attempt of Ikhnaton to produce an astral 
monotheism foundered because of the power of the priesthood, which 
had by then systematized popular animism and become invincible. In 
Mesopotamia the development of monotheism and demagogic prophecy 
was opposed by the ancient pantheon, which was politically organized 
and had been systematized by the priests; such a development was, 
furthermore, limited by the finn order of the state. 
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The kingdom of the Pharaohs and of Mesopotamia made an even 
more powerful impression upon the Iraelites than the great Persian 
monarch, the basileus kat exachen, made upon the Greeks (the strong 
impact of Cyrus upon the Greeks is mirrored, for instance, in the fa~ that 
a pedagogical treatise [by Xenophonl was formulated as a Cyropaeclia, 
despite die defeat of this monarch). The Israelites had gained their free
dom from the "house of bondage" of the earthly Pharaoh only because 
a divine lcing had come to their assistance Indeed, their subsequent 
establishment of a worldly monarchy was expressly declared to be a defec
tion from Yahweh, the real ruler of the people. Hebrew prophecy was 
completely oriented to a relationship with the great political powers of 
the time, the Great Kings, who as the rods of God's wrath Srst destroy 
Istael and then. as a consequence of divine intervention, permit Israelites 
to retum from the Exile to their own land. In the case of Zoroaster too it 
seems that the range of his vision was oriented to the views of the civilized 
lands of the West. 

Thu$, the diStinctive chaIacter of the earliest prophecy, in both its 
dualistic and monotheistic forms, seems to have been determined d~ 
cisively-aside from the operation of certain other conaete historical 
influences-by the pressure of relatively contiguous great centers of 
highly controlled social organi7ation upon less developed neighboring 
peoples. The latter tended to see in their own continuous peril from the 
pitiless bellicosity of terrible nations the anger and grace of a heavenly 
leing. 

6. The Nature of Prophetic Revelation: The World As 
. a Meaningful Totality 

Regardless of whether a particular religious prophet is predominantly 
of the ethical or predominantly of the exemplary type, prophetic revela
tion involves for both the prophet himself and for his followers----and 
this is the element common to both varieties-a unified view of the 
world derived from a consciously integrated meaningful attitude toward 
life To the prophet, both the life of man and the world, both social and 
cosmic events, have a certain systematic and coherent meaning, to 
which man's conduct must be oriented if it is to bring salvation, and 
after which it must be patterned in'a n integrally meaningful manner. 
Now the structure of this meaning may take varied forms, and it may 
wdd togetJler into a unity motives that are 16gically quite heterogeneous. 
The whole conception is dominated, not by logical consistency, but by 
ptlc,ic~ valuations. Yet it always denotes, regardless of any variations 
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in scope and in measure of succ s, an effort to systematize all the 
manifestations of life; that is, to organize practical behavior into a diRe
tion of life, reganiIess of the form it may assume in any individual case. 
Moreover, this m~ning always contains the important religious concep
tion of the world as a cosmos which is challenged to produce somehow a 
"meaningful," ordertd totality, the particular manifestations of which a~ 
to be measured and evaluated according to this postulate. 

The conRict between empirical reality and this conception of the 
world as a meaningful totality, which is based on the religious postula~ 
produc the strong t tensions in man's inner life as well as in bit 
external relationship to the world. To be sure, this problem is by no 
means dealt with by prophecy alone. Both priestly wisdom and secular 
phtlosophy, the intellectualist as well as the popular varieties, are some
how concerned with it. The ultimate question of all metaphysics has 
always been something like this: if the world' as a whole and life in 
particular were to have a meaning, what might it be, and how would 
'the world have to look in order to correspond to it? The :i'e~gious prob
lem of prophets and priests is the womb from which non·sacerdotal 
philosophy emanated, where it developed at all. Sub5eC)uently, priests 
and prophets had to cope with secular philosophy as a very irnporw»t 
component of religious evolution. Hence, we must now examine more 
closely the mutufll relationships of priests, prophets, and non·priests . 

• 
NOTES 

J. See Kurt Breysig, Die Entmnwng rJu Gorusg~ 1md der ReB
bringer (Berlin: Bondi, 1905). Breysig, who eatly USl!d the tmn "'sociology of 
religion." dealt with the Jewish prophets and Jesus in ~rthwm 1md MiUSWt., 
GIs Vomufen dcr N~t, vol. II of Kwltwgeschiclu der Newn: (Berlin: BondI. 
1901), cbs. I and II. Breysig's ambitious effort can serve as a CODtemC c0m-

o p81ison to Weber's work; by itS very oesaiptive:aess and ~ess it tnaa 
the analytical strength of Weber's approach. 

2. On thenebiim, see Weber. Ancie1tt J~, IV:~. 
3. See Erwin Rohde. PS)'c~. The Cult of Souls and Belief in ~ 

Among the Greeks (London: Paul. TreDCh, Trubner. 19:1.5). .. 
4. "SeiSQCh~ of the Y e8I of ReleaSl!": i.e., the debt release of the .. bba6.2J 

year enjoined by Mose$; d. Deat. I:S: 1-3. The Gieek tmn ~"t"" "sbakiDa 
off" (a burden), designated the debt arxrJlatioa "0£ the Solonic donn in sixdi 
century Athens. 

s. Montanus and Novatianus wen: Christian sect fOUndeIS of the eatl,. 
church (late 2.nd. early 3d cent.), Mani CA.D. 2.IS-2.7]) the Babyiaaim founder 
of Manic:baeism. The fourth figure is given as Manus In the Oman ~ but the 
~text suggests a miSleading of MiIltioD, the md-c:eDtury Bible c;riti~ and !IeCZ 
founder whose movement lateI merged with ManiclJeeism. ' , 
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iv 

The Congregation Between Prophet and Priest 

I. The Congregation: The Permanent Association of 
Laymen 

If his prophecy is successful, the prophet succeeds in winning perma
nent helpers. These may be Sod~len (as Bartholomae translates the term 
of the Gathas),l disciples (Old Testament and Hindu), comrades 
(Hindu and Islamic) or followers (Isaiah and the New Testament). 
In all cases they are personal sevotees of the prophet, in contrast to 
priests and soothsayers who are organized into guilds or office hierarchies. 
We shall devote additional consideration to this relationship in our 
analysis of the forms of domination [below, ch. XV]. Moreover, in addi
tion to these permanent helpers, who are active coworkers with the 
prophet in his mission and who generally also possess some special charis
matic qualifications, there is a circle of followers comprising those who 
support him with lodging, money, and services and who expect to obtain 
their salvation through his mission. These may engage in intermittent 
social action (Gelegenheitshandeln) or associate themselves continuously 
in a congregation CGemeinde). 

A congregation in the specifically Ieligious sense (for this tenn is 
[in German} also employed to denote the neighborhood that has been 
associated for economic or for fiscal or other political purposes) does not 
arise solely in connection with prophecy in the particular sense used 
here. Nor does it arise in connection with. ever; type of prophecy. 
Primarily, a religious community arises in connection with a prophetic 
movement as a result of Ioutinization (V er~lltiiglichung), i.e., as a result 
of the process whereby either the prophet himself or his disciples secure 
the pennanence of his preaching and the congregation's distribution of 
grace, hence insurihg also the economic existence of the enterprise and 
those who man it, and thereby monopolizing as well the privileges 
n:served for those charged with religious functions. 

It follows from this primacy of routinization in the formation of 
religious congregations that they may also be formed around mystagogues 
and priests of nonprophetic religions. For the mystagogue, indeed, the 
presence of a congregation is a nonnal phenomenon. The magician, in 
contrast, exercises his craft independently or, if a member of a guild, 
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serves a particular neighborhood or political group, not a specific reli
gious congregation. The congregations of the mystagogues, like those of 
the Eleusinian practitioners of mysteries, generally remained an open 
group with changing membership. Whoever was desirous of salvation 
would enter into a relationship, generaIIy temporary, with the mysta
gogue and his assistants. However, the Eleusinian mysteries were some
thing like a regional community, independent of particular localities. 

The situation was quite different in the case of exemplary prophets 
who unconditionaIIy demonstrated the way of salvation by their personal 
example, as did, for example, the mendicant monks of Mahavira and 
the Buddha, who belonged to a narrower exemplary community. Within 
this narrower community the disciples, who might stilI have been per
sonally associated with the prophet, would exert particular authority. 
Outside of the exemplary community, however, there were pious devo· 
tees (e.g., the U pasakas of India) who ,did not go the whole way of salva
tion for themselves, but sought to achieve a relative optimum of salvation 
by, demonstrating their devotion to the exemplary saint. These devotees 
either lacked altogether any fixed status in the religious community, as 
was originaIIy the case with the Buddhist Upasakas, or they were organ
ized into some spe~iaI group with fixed rules and obligations. This regu
larly happened when priests, pziest-like counselors, or mystagogues like 
the Buddhist bonzes were separated out from the exemplazy community 
and entrusted with cuItic responsibilities (which did not exist in the 
earliest stages of Buddhism). But the prevailing Buddhist practice was 
the voluntary temporary association, which the majority of mysta~gues 
and exemplary prophets shared with the temple priesthooc;ls of particular 
deities from the organized pantheon. The economic existence of these 
congregations was secured by endowments and maintained by sacrificial 
offerings and other gifts provided by persons with religious needs. 

At this stage there was still no trace of a permanent congregation 
of laymen. Our present conceptions of membership in a religious de· 
nomination are not applicable to the situation of that period. ~ yet the 
individual was a devotee of a god, appro~mately in the sense that an 
Italian is a devotee of a patticular saint. Yet there is an almost ineradi
cable vulgar error that the majority or even all of the Chinese are to be 
regarded as Buddhists in religion. Th~ source of this misconception is 
the fact that many Chinese, brought up in the Confucian ethic (which 
alone enjoys official approbation), consult Taoist divining priests before 
building a house and mourn deceased relatives according to the Con
fucian rule while also arranging for Buddhist masses to be perfonned in 
their memory. Apart from those who continuously participate in the cult 
of a god and possibly a narrow circle having a permanent interest in it, 
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all that we have at this stage are drifting laymen, or if one is permitted 
to use metaphorically a modem political designation, "floating voters." . 

Naturally, this condition does not satisfy the interests of those who 
man the cult, if only because of purely economic considerations. C0nse
quently, in this kind of situation they endeavor to create a congregation 
whereby the personal following of the cult will assume the form of a 
permanent organization and become a community with fixed Ilghts and 
duties. Such a transformation of a personal following into a permanent 
congregation is the normal process by which the doctrine of the prophets 
enters into everyday life, as the function of a permanent institution. The 
disciples or apostles of the prophets thereupon become mystagogues,. 
teachers, priests or pastors (o~ a combination of them all), serving an 
association dedicated to exclusively religiOUS purposes, namely the con
gregation of laymen. 

But the same result can be reached from other starting points. We 
have seen that the priests, whose function evolved frOlT). that of magicians 
to that of generic priesthood, were either scions of landed priestly 
families, domestic and court priests of landed magnates and princes, or 
trained .priests of a sacrificial cult who ort;:anized into a status group. 
Individuals or groups applied .to these priests for assistance as the need 
arose, but for the rest the priests could be engaged in any occupation 
not deemed dishonorable to their status group. One other possibility is 
that,priests might become attached to particular organizations, vocational 
or otherwise, and especially to a political association. But in all these 
cases there is no actual congregation which is separate from all oth~r 
associati ons. 

Such a congregation may arise when a clan of sacrificing priests 
succeeds in organiZing the particular followers of their god into an 
exclusive association. Another and more usual way for a religiOUS com
munity to arise is as a cons:equence of the destruction of a political as
sociation, wherev~r the religious adherents of t~e association's ~ and 
his priests continue as a religious congregation. The first of these types 
is to be found in India and the Near East, where it is connected, in 
numerous intermediate gradations, with the transition of mystagqgic 
and exemplary prophecy or of religious. reform movements into a perm3. 
nent organization of congregations. Many small Hindu denominations 
developed as a result of such p~. 

By contrast, the transition from a priesthoo:1 serving a polity into 
8 religious congregation was associated primarily with the rise of the 
great world empires of the Near East. especially Persia. Political associa
tions were annihilated ~d the population disarmed; their priesthoo:1s, 
however, were assigned certain political powetS and were rendered 
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secure in thejr positions. This was done because the religious congrega~ 
tion was regarded as a valuable instrument for pacifying the conquered, 
just as the neighborhood association turned. into a compulsory com~ 
munity was found to be useful for the protection of financial interests. 
Thus, by virtue of decrees promulgated. by the Persian kings from CylUs 
to Artaxerxes, Judaism evolved into a religious community under royal 
protection, with. a theocratic. center ,in Jerusalem. A Persian victory 
would have brought similar chances and opportunities to the Delphic 
Apollo and to the priestly families servicing other gods, and possibly 
also to the Orphic prophets. In Egypt, after the decline of political ind~ 
pendence, the national priesthood built a sort of "ch weh" organization, 
apparently the first of its kind, with synods. On the other hand, religiOUS 
congregations in India arose in the more limited sense as exemplary con· 
gregations, There, the status unity of the Brahmins, as well as the unity 
of ascetic regulations, survived the multiplicity of ephemeral political 

'sttuctures, and as a consequence, the various systems of ethical salvation 
, transcended all political boundaries. In Iran, the Zoroastrian priests suc
ceeded. during the course of the centuries in propagandizing a closed 
religious organization which under the Sassanids became a political. 
"denomination" (Konfe~~ion). (The Achaemenid,., as their documents 
demonstrate, were not mroastrians, but rather, followers of Mazda.) 

The relationships between political authority and religious com· 
munity, from which the concept of religious denomination derived, 
belong in the analysis of domination [d. below, ch. xvl. At this point 
it suffices to note that cm;gregatianal religion is a phenomenon of diverse 
manifestations and great Buidity. We want to use the term only when 
the laity has been organized permanently in such a manner that they 
can actively participate. A mere administrative unit which delimits the 
jurisdiction oT priests is a parish, but not yet a congregational community. 
But even the concept of a parish, as a grouping different from the 
secular, political, or economic community, is missing in the religions of 
China and ancient India. -Again, the Greek and other ancient phratries 
and similar cultic communities were not parishes, but political or other 
types of associations whose collective actions stood under the guardian· 
ship of some god. As for the paiish of ancient Buddhism, moreover, this 
was only a district in which temporarily resident mendicant monks were 
required to participate in the semimonthly convocations . 

. In med.ieval Christianity in the Occident, in post·Reformation Lu· 
theranism and Anglicanism, and in both Christianity and Islam in the 
Near East, the parish was essentially a passive ecclesiastical tax unit and 
the jurisdictional district of a priest. In these religions the laymen 
generally lacked. completely the ~aracter of a congregation. To be sure, 
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small vestiges of congregational rights have been retained in certain 
Oriental churches and have also been found in Occidental Catholicism 
and Lutheranism. On the other hand, ancient Buddhist monasticism, 
like the warriors of ancient Islam, and like Judaism and ancient Chris
tianity, had religious congregations with varying degrees of organiza
tional elaboration (w hic h wi]] not yet be discussed in detail). Further
more, a certain actual influence of the laity may be combined with the 
absence of a regular local congregational organization. An example of 
this would be Islam, where the laity wields C'onsiderable power, par
ticularly in the Shii-te sect, even though this is not legaJIy secure; the 
Shah usually would not appoint priests without being certain of the 
C"onsent of the local laity. 

On the other hand, it is the distinctive characteristic of every sect, 
in the technical sense of the term (a subject we shaH consider later 
[see below, ch. XV: 14 J), that it is based on a restricted association of 
individual local congregations. From this principle, which is represented 
in Protestantism by the Baptists and Independents, and later by the 
Congregationalists, a graduai transition leads to the typical organization 
of the Reformed Church. Even where the latter has become a universal 
organization, it nevertheless makes membership conditional upon a 
contractual entry into some particular congregation. We shall return 
later to some of the problems which arise from these diversities. At the 
moment, we are particularly interested in just one consequence of the 
generally so very important development of genuine congregationCJI re
ligions: That the relationship between priesthood and laity within the 
community becomes of crucial significance for the practical effect of the 
religion. As the organization assumes the specific character of a congre
gation, the very powerful position of the priest is increasingly confronted 
with the necessity of keeping in mind the needs of the laity, in the 
interest of maintaining and enlarging the membership of the community. 
ActuaHy, every type of priesthood is to some extent in a similar position. 
In order to maintain its own power, the priesthood must frequently meet 
the needs of the laity in a very considerable measure. The three forces 
operative within the laity with which the priesthood must come to grips 
are; (a) prophecy, (b) the traditionalism of the laity, and (c) lay intel-

'lectualism. In contrast to these forces, another decisive factor at work 
here derives from the necessities and tendencies of the priestly enterprise 
as such A few words need to be said about this last factor in its relation 
to the nrst one. 

As a rule, the ethical and exemplary prophet is himself a layman, 
and his power position depends on his lay followers. Every prophecy by 
its very nature devalues the magical elements of the priestly enterprise, 
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but in very different degrees. The Buddha and others like him, as well 
as the prophets of Israel, rejected and denounced adherence to knowl
edgeahle magicians and soothsayers (who are also called "prophets" in 
the Israelite sources), and indeed they scorned all magic as inherently 
useless. Salvation could be achieved only by ~ distinctively religious and 
meaningful relationship to the eternal. Among the Buddhists it was 
regarded as a mortal sin to boast vainly of magical capacities; yet the 
existence of the latter among the unfaithful was never denied by the 
prophets of either India or Israel, nOr denied by the Christian apostles 
or the ancient Christian tradition. All prophets, by virtue of their rejec
tion of magic, were necessarily skeptical of the priestly enterprise, though 
in varying degrees and fashions. The god of the Israelite prophets desired 
not hurnt offerings, but obedience to his commandments. The Buddhist 
will get nowhere in his quest for salvation merely with Vedic knowledge 
and ritual; ana the ancient sacrifice of soma was represented in the oldest 
Gathas as an abomination to Ahura-mazda. 

Thus, tensions hetween the prophets, their lay followers and the 
representatives of the priestly tradition existed everywhere. To what 
degree the prophet would succeed in fulfilling his mission, or would 
become a martyr, depended on the outcome of the struggle for power, 
which in some instances, e.g., in Israel, was determined by the inter
national situation. Apart {rom his Own family, Zoroaster depended on 
the clans of the nobles and princes for support in his struggle against 
the nameless counter-prophet; this was also the case in India and with 
Muhammad. On the other hand, the Israelite prophets depended on the 
support of the urban and rural middle class. All of them, however, made 
use of the prestige which their prophetic charisma, as opposed to the 
technicians of the routine cults, had gained for them among the laity. 
The sacredness of a new revelation opposed that of tradition; and de
pending on the success of the propaganda by each side, the priesthood 
might compromise with the new prophecy, outbid its doctrine, Or elimi
nate it, unless it were suhLugated itself . .. 

2. Canonical Writings, Dogmas and SCriptural Religion 

In any case, the priesthood had to assume the obligation of codifying 
either the victorious new doctrine or the old doctrine which had main
tained itself despite an attack by the prophets. The priesthood had to 
delimit what I'l\ust and must not be regarded as sacred and had to infuse 
its views into the religion of the laity, if it was to secure its own position. 
Such a development might have causes other than an effort by hostile 
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prophets to imperil the position of the priesthood, as for example in 
India, where this took place veIY early. The simple interest of the priest
hood in securing its own position against possible attack, and the neces
sity of insuring the traditional practice against the scepticism of the laity 
might.produce similar results. Wherever this development took place it 
produced two phenomena, viz., canonical writings and dogmas, both of 
which might he of very different scope, particularly the latter. Canonical 
scriptures contain the revelations and traditions themselves, whereas 
dogmas are priestly inteIpretations of their meaning. 

The collection of the prophetic religious revelations or, in the other 
case, of the traditionally transmitted sacred lore, may take place in the . 
form of oral tradition. Throughout many centuries the sacred knowledge 
of the Brahmins was transmitted orally, and setting it down in writing 
was actually prohibited. This of course left a permanent mark on the 
literary form of this knowledge and also accounts for the not inconsider
able discrepancies in the texts of individual schools (Shakhas), the rea
son being that this knowledge was meant to be possessed only by qual
ified persons, namely the twice-born. To transmit such knowledge to 
anyone who had not experienced the second birth and was excluded 
by virtue of his caste position (Shuara)l was a heinous sin. Understand
ably, all magical lore originally has this character of secret knowledge, 
to protect the professional interest of the guild. But there are also aspects 
of this magical knowledge which everywhere ~come the material for 
the systematic instruction of other members of the group·at-Iarge. At 
the root of the oldest and most universally diffused magical system of' 
education is the animistic assumption that just as the magician himself 
requires rebirth and the possession of a new soul for his art, so heroism 
rests on a charisma which must be aro1lSed., tested, and instilled into the 
hero by magical manipulations. In this way, therefore, the wanior is 
reborn into heroism. Charismatic education in this sense, with its 
novitiates, trials of courage, tortures, gradations of holiness and honor, 
initiation of youths, and preparation for battle, is an almost universal 
institution of all societies which have experienced waIf are. 

When the guild of magicians finally deve10ps into the priesthood, 
this extremely important function of educating the laity does not cease, 
and the priesthood always concerns itself with maintaining this function. 
More and more, secz:et lore recedes and the priestly doctrine becomes a 
scripturally established tradition which the priesthood interprets by means 
of dogmas. Such a scriptural religion subsequently becomes the basis of 
a systtm of education, not only for the professional members of the 
priestly claSs, but also for the laity, indeed especially for the laity. 

Most, though not all, canonical sacred collections ~officially 

 



iv] The Congregation Between Prophet and Priest 459 

closed against secular or religiously undesirable additions as a conse
quence of a struggle between various competing groups and prophecies 
for the control of the community. Wherever such a struggle failed to 
occur or wherever it did not threaten the content of the tradition, the 
formal canonization of the scriptures took place very slowly. The canon 
of the Jewish scriptures was not fixed until the year 90 A.D., shortly 
after the destruction of the theocratic state, when it wiJs fixed by the 
synod of Jamnia perhaps as a dam against apostolic prophecies, and even 
then the canon was established only in principle. In the case of the 
Vedas the scriptural canon was established in opposition to intellectual 
heterodoxy. 1he Christian canon was fonnalized because of the threat 
to the piety of the petty-bourgeois masses from the intellectual salvation 
doctrine of the Gnostics. On the other hand, the soteriology of the intel
lectual classes of ancient Buddhism was crystallized in t~e Pali canon 
as a result of the danger posed by the missionizing popular salvation 
religion of the Mahayana. The classical writings of Confucianism, like 
the priestly code of Ezra, were imposed by political force. For this reason, 
t,he former never became sacred, and only at a late stage did the latter 
take on the quality of authentic sacredness, which is always the result 
of priestly activity. Only the Koran underwent immediate editing, by 
command of the Caliph, and became sacred a t once, because the semi
literate Muhammad held that the existence of a holy book automatically 
carries with it the mark of prestige for a religion. This view of prestige 
was related to widely diffused notions concerning the taboo quality and 
the magical significance of scriptural documents. Long before the estab
lishment of the biblical canon, it was held that to touch the Pentateuch. 
and the authentic prophetic writings "rendered the hands unclean." 

The details of this process and the scope of the writings that were 
taken into the canonical sacred scriptures do not concern us here. It 
was due to the magical status of sacred bards that there were admitted 

·into the Vedas not only the heroic epics but also sarcastic poems about 
the intoxicated Indra, as well as other poetry of every conceivable con-

o tent. Similarly, a love poem and various personal details involved with 
the prophetic utterances were received into the Old Testament canon. 
Finally, the New 'Testament included a purely personal letter of Paul, 
and the Koran found room in a number of suras for records of all-too
human family vexations in the life of its prophet 

The closing of the canon was generally accounted for by the theory 
that only a certain epoch in the past history of'the religion had been 
blesSed with prophetic charisma. According to the theory of the rabbis 
this was the period from Moses to Alexander. while from the Roman 
Catholic point of view the period was the Apostolic Age. On the whole, 
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these theories correctly express recognition of the contrast between 
prophetic and priestly systematization. Prophets systematized religion 
with a view to unifying the relationship of man to the world, by refer
ence to an ultimate and integrated value position. On the other hand,' 
priests systematized the content of prophecy or of the sacred traditions 
by supplying them with a casuistical, rationalistic framework of analysis, 
and by adapting them to the customs of life and thought of their own 
stratum and of the laity whom they controlled. 

The development of priestly education from the most ancient charis
matic stage to the period of literary education has considerable practical 
importance in the evolution of a faith into a scriptural religion, either, 
in the complete sense of an attachment to a canon regarded as sacred 
or in the more moderate sense of the authoritativeness of a scripturally 
fixed sacred norm, as in the case of the Egyptian Book of the Dead. As 
literacy becomes morc important ror the conduct of purely secular affairs, 
which therefore assume the (haracter of bureaucratic administration 
and proceed according to regulations and documents, the education of 
even secular officials and educated laymen passes into the hands ci 
literate priests, who may also directly occupy offices the functions ci 
which involve the use of writing, as in the chancelleries of the Middle 
Ages. To what degree one or the.other of these processes !akes place 
depends also, apart from the degree to which the administration has 
become bureaucratized, on the degree to which other strata, principally 
the warrior nobles, have developed their own system of education and 
have taken it into their own hands. Later on we must discuss the bifurca
tion of educational systems which may result from this process. We must' 
also consider the total suppression or nondevelopment of a purely 
priestly system of education. which may result from the weakness of the 
priests or from the absence of either prophecy or scriptural religion. 

The establishment of a religiOUS congregation provides the strongest 
stimulus, though not the only one, for the development of the substan
tive content of the priestly doctrine, and it creates the specific importance 
of dogmas. Once a religious community.has become established it feels 
a need to set itself ~part from alien competing doctrines and to maintain 
its superiority in propaganda, all of which tends to pbce the emphasis 
upon differential doctrines. To be sure, this process of differentiation 
may be considerably strengthened by nonreligious motivations_ For 
example, Charlemagne inSisted, for the Frankish church, on the doctrine 
of ~lioque, which created one of the differences bet\-veen the oriental 
and occidental Chlistian churches. This, and his rejection of the canOli 
favorable to the icons, had political grounds, being directed against the 
supremacy of the Byzantine church.s Adherence to completely incom-
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prehensible dogmas, iike the espousal of the Monophysite doctrine, by 
great masses of people in the Orient and in Egypt. was the expressIon 
of an anti-imperial and .. anti-Hellenic separatist nationalism. Similarly, 
the monophysitic Coptic church later preferred the Arabs to the [East] 
Romans as overlords. Such trends occmred frequently. 

But the stmggles of priests against indiJerellce, which they pro
foundly hate, and against the danger that the zeal of the membership 
would stagnate generally played the greatest role in pushing distinctive 
criteria and differential doctrines to the foreground. Another factor was 
emphasis on the importance of mernbership in a particular denomination 
and the priests' de~ire to make djfficulr the transft'rence of membership 
to dnother denomination. The historical precedent was provided by the 
tattoo markings of fellow mt:mbers of a totemistic or warrior clan, which 
had a magical basis. Closest to totemic tattoo, at least externally, was the 
differential body p«inting of the Hindu sects. The Jewish retention of 
circumcision and of the Sabbath taboo was also intended, as is repeatedly 
,indicated in the Old Testament, to effect separation from other nations, 
and it indeed produced such an effect to an extraordinary degree. A 
sharp differentiation of Christianity from Judaism was produced by the 
Christian choi~e of the day of the sun god as a day of rest, although 
this choice might possibly be accounted for by the Christian reception of 
the soteriologbl mythos of mystagogic Near Eastern salvation doctrines 
of solar religion. Muhammad's choice of Friday for weekly religious 
services was probably motivated primarily by his desire to segregate his 
followers from the Jews, after his missionary effort among them had 
failed. But his absolute prohibition of wine had too many analogies with 
comparable ancient and contemporary phenomena, e.g., among the 
Rechabites and Nazirites, to have been determined necessarily by his 
desire to erect a dam against Christian priests, who are under the obliga
tion to take wine (at Holy Communion). 

In India differential dogmas corresponding to exemplary prophecy 
had generally a more practical ethical character, while those having an 
affinity to mystagogy were more ritualistic. The notorious ten points 
which produced the great schism of Buddhism at the Council of Vesali 
involved mere questions of monastic regulations, including man y publk 
details which were emphasized only for the purpose of establishing the 
separation of the Mahayana organization. 

Asiatic religions, on the other hand, knew practically nothing of 
dogma as an instrumentality of differentiation. To be sure, the Buddha 
enunciated h'is fourfold truth concerning the great illusions as the basis 
for the practical salvation doctrine of the noble eightfold path. But the 
comprehension of those truths for the sake of their practical conse-
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quences, and not as dogma in the Occidental sense, is the goal of the 
work of salvation. This is also the case with the majority of ancient 
Hindu prophecies. 

In the Christian congregation one of the very first binding dogmas, 
characte~stically, was God's creation of the world out of nothing, and 
consequently the establishment of a transcendental god in contradistinc
tion to the gnostic speculation of the intellectuals. In India, on the other 
hand, cosmological and other metaphysical speculations remained the 
concern of philosophical sch~s, w hic h were always pennitted a very wide 
range of latitude in regard to orthodoxy, though not without some limitJ-. 
tions. In China the Confucian ethic completely rejected all ties to meta
physical dogma, if only for the reason that magic and belief in spirits had 
to remain untouched in the interest of maintaining the cult of ancestors, 
which was the foundation of patrimonial-bureaucratic obedience (as ex-
pressly stated in the tradition). . 

Even within ethical prophecy and the congregational religion it 
produced, there was a wide diversity in the scope of proliferation of 
genuine dogmas. Ancient Islam contented itself with confessions of 
loyalty to god and to the prophet, together with a few practical and 
ritual primary commandments, as the basis of membership.' But dogmatic 
distinctions, both practical and theoretical, became more comprehensive 
as priests, congregational teachers, and even the community itself be
came bearers of the religion. 1bis holds for the later Zoroastrians, Jews, 
and Christians. But genuinely dogmatic controversy could arise in 
ancient Israel or Islam only in exceptional cases, since both these reli
gions were characterized by a simplicity of doctrinal theology. In both 

• religions the main area of dispute centered about the doctrine of grace, 
though there were subsidiary disputes about ethical practice and about 
ritual and legal questions. 1bis is even truer of Zoroastrianism. 

Only among the Christians did there develop a com~rehensive, 
bindiflg and systematically rationalized dogmatics of a theoretical type 
concerning cosmolOgical matters, the soteIiological mythos CChristology), 
and priestly authority (the sacraments). 1bis Christian dogmatics de
veloped first in the Hellenistic portion of the Roman empire, but in the 
Middle Ages the major elaborations occurred in the Occident In general, 
theological development was far stronger in the Western than in the 
Eastern churches, but in both regions the maximum development of 
theology occurred wherever a powerful organization of priests possessed 
the greatest measure of independence from political authorities. 

This Christian preoccupation with the fonnulation of dogmas was 
in Antiquity particularly inRuenced by the distinctive character of the 
intelligentsia which was a product of Greek education, by the special 
metaphysical presuppositions and tensions produced by the cult of 
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Christ; by the necessity of taking issue with the educated stratum which 
at first remained outside the Christian community; and by the ancient 
Christian church's hostility to pure intellectualism (which stands in such 
contrast to the position taken by the Asiatic religions). Socially. Chris
tianity was a congregaticmal religion comprising primarily petty·bourgeois 
laymen, W.!Xl looked with considerable suspicion upon pure intellectual
ism, a phenomenon which had to be given considerable attention by the 
bishops. In the Orient, non·Hellenic petty-bourgeois circles increasingly 
supplied Christianity with its monks; this destroyed Hellenic culture in 
the Orient and brought to an end the rational construction of dogma 
there. 

In addition, the mode of organilation of the religious congregations 
was an important determinant. In ancient Buddhism, the C'omplete and 
purposeful absence of all hierarchical organilation would have handi
capped any consensus concerning rational dogmatics, such as was pro
duced in Christianity, even assuming that the salvation doctrine would 

; have needed any such dogmatic consensus. Christianity found it neces
sary to postulate some power able to make decisions concerning the 
orthodoxy of doctrines, in order to protect the unity of the community 
against the intellectual activity of priests and against the competing lay 
rationalism which had been aroused by ecclesiastical education. The result 
of a long process of evolution, the details of which cannot be expounded 
here, was that the Roman church produced the infallible doctrinal office 
of its bishop, in the hope that God would not permit the c.ongregation 
of the world capital to fall into elIOr. Only in this C'ase do we find a 
consistent doctrinal solution, which assumes the inspiration of the in
cumbent of the doctrinal office whenever a decision has to be rendered 
concerning doctrine. 

On the other hand, Islam and the Eastern church, for various rea
sons to be explained below, retained as their basis for determining the 
validity of dogmatic truths the practice of depending on the consensus 
of the official bearers of the ecclesiastical teaching organization, who 
were primaril}' th~Iogians or priests, as the case might be. Islam arrived 
at this poSition by holding fast to the assurance of its prophet that God 
would never permit the congregation of the faithful to fall into error. 
The Eastern church followed in this regard the model of the earliest 
practice of the Christian church. The net effect of this was to slow down 
the proliferation of dogma in these religious traditions. By contrast, the 
Dalai Lama has political powers and control over the church, but he has 
no doctrinal powers proper in view of the magical-ritualist character of 
Lamaism. Among the Hindus the power of excommunication entrusted 
to the gurus was largely employed for political reasons and only rarely for 
the punishment of dogmatic deviations. 
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3 - Preaching and P astoml Care as Re suIts 0 f Prophetic 
Religion 

The work of the priests in systematizing the sacred doctrines was 
constantly nourished by the new material that was turned up in their 
professional pradice, so different from the practice of magicians. In the 
ethical type of congregational religion something altogether new evolved, 
namely preaching, and something very different in kind from magical 
assistance, namely rational pastoral care. 

Preaching, which in the true sense of the word is collective instruc
tion concerning religious and ethical matters, is normally specific to 
prophecy and prophetic religion. Indeed, wherever it arises apart from 
these, it is an imitation of them. But as a rule, preaching declines in 
importance whenever a revealed religion has been transfonned into a 
priestly enterprise by routinization, and the importance of preaching 
stands in inverse proportion to the magical components of a religion. 
Buddhism originally consisted entirely of preaching, so far as the laity 
was concerned. In Christianity the importance of preaching has been 
proportional to the elimination of the more magical and sacramental 
components of the religion. Conse~uently, preaching achieves the great
est significance in Protestantism, in which the concept of the ptiest has 
been supplanted alte,gether by that of the preacher. 

Pastoral care, the religious cultivation of the individual, is also in its 
rationalized and systematized form a product of prophetically revealed 
religion; and it has its source in the oracle and in consultations with the' 
diviner or necromancer. The diviner is consulted when sickness or other 
blows of fate have led to the suspicion that some magical transgression 
is responsible, making it necessary to ascertain the means hy which the 
aggrieved spirit, demon, or god may be pacified. This is also the source 
of the confessional, which originally had no connection with ethical 
influences on life. The connection between confession and ethical con
duct was first effected hy ethical religion, particularly hy prophecy. 
Pastoral care may later assume diverse fonns. To the extent that it is a 
charismatic distri hution of grace it stands in a close inner relationship to 

magical manipulations. But the care of souls may also involve the instruc
tion of individuals regarding ooncrete religious ohligations whenever 
certain doubts· have arisen. Finally, pastoral care may in some sense 
stand midway between charismatic distribution of grace and instruction, 
entailing the distribution of personal religious consolation in times of 
inner or external distress. 

Preaching and pastoral care differ widely in the strength of their 
practical influence on the conduct of life. Preaching unfolds.its power 
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most strongly in periods of prophetic excitation. In the treadmill of daily 
living it declines sharply to an almost complete lack of influence upon 
the conduct of life, for the very reason that the charisma of speech is an 
individual matter. 

Pastoral care in all its forms is the priests' real instrument of power, 
particularly over the workaday world, and it inHuences the conduct of 
life most powerfully when religion has achieved an ethical character. 
In fact, the power of ethical religion over the masses parallels the de
velopment of pastoral care. Wherever the power of an ethical religion is 
intact, the pastor will be consulted in all the situations of life by both 
private individuals a'nd the functionaries of groups, just as the profes
sional divining priest would be consulted in the magical religions, e.g., 
the religion of China. Among these religious functionaries whose pas
toral care has inAuenced the everyday life of the laity and the attitude 
of the power-holders in an enduring and often decisive manner have 
been the counseling rabbis of Judaism, Lhe father confessors of Catholi
cism, the pietistic pastors of souls in Protestantism. the directors of souls 
in Counter-Reformation Catholicism, the Brahminic purohitas at the 
court, the gurus and gosains in Hinduism, and the muftis and dervish 
sheiks in Islam. 

As for the conduct of the individual's private life, the greatest in
fluence of pastoral care was exerted when the priesthood combined 
ethical casuistry with a rationalized system of ecclesiastical penances. 
This was accomplished in a remarkably skillful way by the occidental 
c~urch, which was schooled in the casuistry of Roman law. It is primarily 
these practical responsibilities of preaching and pastoral care which stimu
lated the labors of the priesthood in systematizing the casuistical treat
ment of ethical commandments and religious truths, and indeed first 
compelled them to take an attitude to.ward the numerous problems which 
had not been settled in the revelation itself. Consequently, it is these 

, same practical responsibilities of preaching and pastoral care which 
brought in their wake the substantive routinization of prophetic demands 
into specific prescriptions of a casuistical, and hence more rational, char
acter, in contrast to the prophetic ethics. But at the same time this de
velopment resulted in the loss of that unity which the prophet had intro
duced into the ethics-the derivation of a standard of life out' of a distinc
tive "meaningful" relationship to one's god, such as he himself had pos
sessed and by means of which he assayed not the external appearance of a 
single act, but rather its meaningful significance for the total relation
ship to the god. As for priestly practice, it required both positive in
junctions and a casuistry for the laity. For this reason the preoccupation 
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of religjon with an ethics of ultimate ends had necessarily to undergo 
a recession. 

It is evident that the positive, substantive injunctions of the prophetic 
ethic and the casuistical transformation thereof by the priests ultimately 
derived their material from problems which the folkways, conventions, 
and factual needs of the laity brought to the priests "for disposition in 
their pastoral office. Hence, the more a priesthood aimed to regulate the 
behavior pattern of the laity in accordance with the will of the god, and 
especially to aggrandize its status and income by so doing, the more it 
had to compromise with the traditional views of the laity in formulating 
patterns of doctrine and behavior. This was particularly the case when 

. no great prophetic preaching had developed which might have wrenched 
the faith of the masses from its bondage to traditions bas~ upon magic. 

As the masses increasingly became the object of the, priests' influence 
and the foundation of their power, the priestly labors of systematization 
concerned themselves more and more with the most traditional, and 
hence magical, forms of religjous notions and practices. Thus, as the 
Egyptian priesthood pressed towards greater power, the animistic cult 
of animals was increasingly pushed into the center of religjous interest, 
en'n though it is most likely that the systematic intellectual training of 
the priests had grown by comparison with earlier times. And so too in 
India, there was an increased systematization of the cult after the dis
placement by the Brahmins of the Mtar, the sacred charismatic singer, 
from first place in the sacrificial ceremonial. The Atharva Veda is much 
younger than the Rig Veda as a literary product, and the Brahmanas are, 
much younger still. Yet the systematized religious material in the Atharva' 
Veda is of much older provenience than the rituals of the noble Vedic 
cults and the other components of the older Vedas; indeed, the Atharva 
Veda is a purely magical ritual to a far greater degree than the older 
Vedas. The process of popularization and transformation into magic of 
religion which had been systematized by the priests continued even 
further in the Brahmanas. The older Vedic cults are indeed, :.3S OIden
bert has emphasized, cults of the propertied strata, whereas the magical 
ritual had been the possession of the masses since ancient times. 

A similar process appears to have taken place in regard to prophecy, 
In comparison with the intellectual contemplativeness of ancient Bud
dhism, which had achieved the highest peaks of sublimity, the Mahayana 
religion was essentially a popularization that increasingly tended to 
approat:h pure wizardry or sacramental ritualism. A similar fate overtook 
the doctrines of Zoroaster, Lao Tzu, and the Hindu religjous reformers, 
and to some extent the doctrines of Muhammad as wel~ when the re
spective faiths of these founders became religjons of laymen. Thus, the 
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lend Avesta sanctioned the cult of Haoma, ahhough it had been ex
pressly and strongly combated by Zoroaster, perhaps eliminating merely 
a few of the bacchantic elements which he had denounced with special 
fervor. Hinduism constantly betrayed a growing tendency to slide over 
i~o magic, or in any case into a semi-magical sacramental soteriology. The 
propaganda of Islam in Africa rested primarily on a massive foundation 
of magic, by means of which it has continued to outbid other competing 
faiths despite the re Jection of magic by earliest Islam. 

This process, which is usually interpreted as a decline or petrifaction 
of prophecy, is practically unavoidable. The prophet himself is normally 
a righteous lay preacher of sovereign independence whose arm is to sup
plant the traditional ritualistic religious grace of the ecclesiastical type 
by organizing life on the basis of ultimate ethical principles. The laity's 
acceptance of the prophet, however, is generally based on the fact that 
he possesses a certain charisma. This usually means that he is a magician, 
in fact much greater and more powerful than other magicians, and in
deed tha t he possesses unsurpassed power over demons and even over 
death itself. It usually means that he has the power to raise the dead, 
and possibly that he himself may rise from the grave. In short, he is able 
to do things which other magicians are unable to accomplish. It does 
not matter that the prophet attempts to" deny such imputed powers, for 
after his death this development proceeds without and beyond him. If 
he is to continue to live on in some manner among large numbers of the 
laity, he must himself become the object of a cult, which means he must 
become the incarnation of a god. If this does not ha ppen, the needs of 
the laity will at least insure that the form of the prophet's teaching which 
is most appropriate for them will survive by a process of selection. 

Thus, these two types of influences, viz., the power of prophetic 
charisma and the enduring' habits of the masses, influence the work of 
the priests in their systematization, though they tend to oppose one an
pther at many points. But even apart from the fact that prophets prac
tically always come out of lay groups or find their support in them, the 
laity is not composed of exclusively traditionalistic forces. The rationalism 
of lay circles is another social force with which the priesthood must take 
issue. Different social strata may be the bearers of this lay rationalism. 

NOTES 

I. See Christian Bartholomae, trans. and ed., D~ Gatha's des Awesta. wa
fhushtra's Vers'f'Tedi~ (Strassburg: Triibner, 1905), 130; SodaTen were the 
members of the £rst rank in Zoroastrianism; the second rank was I;onstituted by 
the knights, the third by the peasants. 
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2. On the Shudtas, cf. Weber, The Religion of India, ssff. 
3. In the Western church, the Nicene Creed was modjfied in the 9th cen

tury by the phrase "qui ex Patte Filioq1U procedit." Thus, belief was professed 
in the Father, the Son and the Holy Ghost proceeding from both of them. This 
addition became the subject of II long controversy between the OrthodoJ( and the 
Western church. 

4 Hermann Oldenberg, Die: Religion tkr V Ma, 1894. 4th ed. 1923. (W) 

v 

The Religious Propensities of Peasantry, 

Nobility and Bourgeoisie1 

I. Peasant Religion and Its Ideological Glorifocation 

lbe lot of peasants is so strongly tied to nature, so dependent on 
organic processes and natural events, and economically so little oriented 
to rational systematization that in general the peasantry will become a 
carrier of religion only when it is threatened by enslavement or prole
taxianization, either by domestic forces (financial or seigneurial) or by 
some external political power. 

Ancient Israelite religiou~ history already manifested both major 
threats to the peasant class; first, pressures from foreign powers that 

~ threatened enslavement, and second, conflicts between peasants and. 
landed magnates (who in Antiquity resided in the cities). The oldest 
documents, particularly the Song of Deborah, reveal the typicaJ elements 
of the struggle of a peasant confederacy, comparable to that of the 
Aetolians, Samnites, and Swiss. Another point of similarity with the 
Swiss situation is that Palestine possessed the-geographical character of 
a land bridge, being situated on a great trade route which spanneC: the 
terrain from Egypt to the Euphrates. lbis facilitated early a money econ
omy and culture contacts. The Israelite confederacy directed its efforts 
against both the Philistines and the Canaanite land magnates who dwdt 
in the cities. These latter were knights who fought with iron chariots, 
"warriors trained from their very youth," as Goliath was described, who 
sought to enslave and render tributary the peasantry of the mountain 
slopes where milk and honey Rowed. 

It was a most significant constellation of historical factors that this 
struggle, as well as the social unification and the expansion of the 
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Mosaic period, was constantly renewed under the leadership of the 
Yahweh religion's saviors ("messiahs," from mashiah, "the anointed one," 
as Gideon and others, the so-called "Judges,". were termed). Because 
9f. this distinctive leadership, a religious concern that far transcended 
the level of the usual agrarian cults entered very early intO the ancient 
religion of the Palestinian peasantry. But not until the city of Jerusalem 

. had been conquered did the cult of Yahweh, with its Mosaic social 
legislation, become a genuinely ethical religion. Indeed, as the social 
admonitions of the prophets demonstratt:. ev.::n here this took place partly 
underthe influence of agrarian social refoi'm movements directed against 
the urban landed magnates and financial nabobs, and by reference to the 
soci.ll prescriptions of the Mosaic law reg3rding the equalization of status 
groups. 

But prophetic religion has by no means been the product of specif
ically agrarian influences. A typical plebeian fate was one of the dynamic 
factors in the moralism of the first and only theologian of official Greek 
literature, Hcsioc.l. But he was certainly not a typical "peasant." 
The more agrarian the essential social pattern of a culture, e.g., Rome, 
India, or Egypt, the more likely it is tha~ the agrarian element of the 
population will fall into a pattern of tladition2lism and that at least the 
religion of the masses will lack ethical rationalization. Thus, in the later 
development of Judaism and Christianity, the peasants never appeared 
as the c::Irriers of rational ethical movements. This statement is com
pletely true of Judaism, while in ChristianiiY the participation of the 
peasantry in rational ethical movement~ took place only in exceptional 
cases and then in a communist, revolutionary form. The puritanical 
sect of the Donatists in Roman Africa, the Homan province of gre~test 
land accumulation, appenrs to have been vt!ry popular among the pe::lS
antry, but this was the sole example of pea:;Jnt concern for a rational 
ethical movement in Antiquity. The Taborites, insofar as they were de
rived from peasant groups, the peasant prot;;gonists of "divine right" in 
t~e German peasant war [of 1524/5), the English radical communist 
smallholders, and above all the Russian peasant sectarians-all these have 

. origins in agrarian communism by virtue of the pre-existing, more 
or less developed communal ownership of land.~ All these groups 
felt themselves threatened by proletarization, and they turned against the 
official church in the first instance because ii was the recipient of tithes 
and served as a bulwark of the financial and landed magnates. The asso· 
ciation of the aforementioned peasant groups with religious demands was 
possible only on the basis of an already existing ethical religion which 
contained specific promises that might suggest and justify a revolutionary 
natural law. More will he said about this in another context. 
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Hence, manifestations of a close relationship between peasant reli
gion and agrarian reform movements did not occur in Asia, where the 
combination of religious prophecy with revolutionary currents, e.g., as 
in China, took a different direction' altogether, and did not assume the 
form of a real peasant movement Only rarely does the peasantry serve 
as the carrier of any other sort of religion than their original magic. 

Yet the prophecy of Zoroaster apparently appealed to the (relative) 
rationalism of peasants who, having learned to work in an orderly fashion 
and to raise cattle, were struggling against the orgiastic religion of the 
false prophets, which entailed the torture of animals. This, like the 
cult of intoxication which Moses combated, was presumably associated 
with the bacchantic rending of live animals. In the religion of the, 
Par sees, only the cultivau;d soil was regarded as pure from the magical 
point of view, and therefore only agriculture was absolutely pleasing 
to god. Gmsequently, even after the pattern of the religion established 
by the original prophecy had undergone considerable transformation as 
a result of its adaptation to the needs of everyday life, it retained a dis
tinctive agrarian pattern, arid consequently a characteristically anti-ur~n 
tendency in its doctrines of social ethics. But to the degree that the 
Zoroastrian prophecy set in motion certain economic interests, these were 
probably in the beginning the interests of pri'nces and lords in the 
peasants' ability to pay taxes, rather than peasant interests. As a general 
rule, the peasantry remained primarily involved with weather magic 
and animistic magic or ritualism; insofar as it developed any ethical re
ligion, the focus was on a purely formalistic ethic of do ut des in relation 
to both god and priests. 

That the peasant has become the distinctive prototype of the pioUs 
man who is pleasing to god is a thoroughly modeIl~ phenomenon, with 

. the exception of Zoroastrianism and a few scattered examples of opposi" 
tion to urban culture and its consequences on the part of literati repre
senting patriarchal and feudalistic elements, or converse1y, of intellectuals 
im.bued with Weltschmerz. None of the more important religions of 
Ea&tem Asia had any such notion about the religious merit of the 
peasant. Indeed, in the religions of India, and most consistently in the 
salvation religion of Buddhism, the peasant is religiously suspect or 
actually proscribed because of Ilhimsd, the absolute prohibition against 
taking the life of any living thing. 

The Israelite religion of preprophetic times was still very much a 
religion of peasants. On the other hand, in exilic times the glorification 
of agriculture as pleasing to God was largely the ex!,ression of ~l'position 
to ur~n development felt by literary or patriarchal groups. The actual 
religion had rather a different appearance, even at that time; and later 
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on in the period of the Pharisees it was completely different in this re
gard. To the congregational piety of the chaberim the "rustic" was vir
tually identical with the "godless," the rural dweller being politically 
and religiously a Jew of the second class. For it was virtually impossihle 
for a peasant to live a pious life according to the Jewish -ritual law, 
just as in Buddhism and Hinduism. The practical consequences of 
postexilic theology, and even more so of the Talmudic theology, made it 
extremely difficult for a Jew to practice agriculture. Even now, the 
Zionist colonization of Palestine has met with an absolute impediment 
in the form of the sabbatical year, a product of the theologians of later 
Judaism. To overcome this difficulty, the eastern European rabbis, in con
trast to the more doctrinaire leaders of German Jewish orthodoxy, have 
had to construe a special dispensation based on the notion that such 
colonizing is especially pleasing to God. 

In early Christianity, it will be recalled, the rustic was simply re
garded as the heathen (paganus). Even the official doctrine of the 
medieval churches, as formulated by Thomas Aquinas, treated the 
peasant es~ntially as a Christian of lower rank, at any rate accorded him 
very little esteem. The religious glorification of the peasant and the belief 
in the special worth of his piety is the result of a very modem develop· 
ment. It was charactelistic of Lutheranism in particular-in rather 
strongly marked contrast to Calvinismr and also to most of the Prot
estant sects-as well as of modern Russian religiosity manifesting 
Slavophile influences. These are ecclesiastical communities which, by 
virtue of their type of organization, are very closely tied to the authori
tarian interests of princes and noblemen upon whom they are dependent. 
In modem Lutheranism (for this was not the position of Luther himself) 
the dominant interest is the struggle against intellectualist rationalism 
and against political liberalism. In the Slavophile religious peasant ide
ology, the primary concern was the struggle against capitalism and 
modem socialism. Finally, the glorification of the Russian sectarians by 

,the narodniki [populists] tries to link the anti-rationalist protest of in
tellectuals with the revolt of a proletarized class of farmers against a 
bureaucratic church serving the interests of the ruling classes, thereby 
surrounding both intellectual and agrarian pJ:otest with a religious aura. 
Thus, what was involved in all cases was very largely a reaction against 
the development of modem rationalism, of which the cities were re
garded as the carriers. 

In striking contrast to all this is the fact that in the past it was the city 
which was regarded as the site of piety. As late as the seventeenth 
century, Baxter saw in the relationships of the weavers of Kidderminster 
to the metropolis of London (made possible by the development of 
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domestic industry) a definite enhancement of the weavers' piety. Ac
tuany, early Christianity was an urban religion, and, as Harnack de
cisively d~monstIated, its ;mportance in any particular city was in direct 
proportion to the siz.e of the urban community.s In the Middle Ages too, 
fidelity to the church, as we11 as sectarian movements in religion, charac
teristica11y developed in the cities. It is highly unlikely that an organized 
congregational religion, such as early Chr;~tian;ty became, could have de
veloped as it did apart from the community life of a city (notably in the 
sense found In the Occident). For early Christianity presupposed as 
already cxf.mt (;ertain conceptions, viz., the destruction of a11 taboo bar
riers between kin grollPs, the concept of of Lee, and the concept of the 
communjty as a compulsory organiz<lt:oTi (,1n.stlllt) with specific func
tion~. To be sure, Christianity, on its P;H"t. stTf.:ngthcned these concep' 
tions and greatly f,!cilitated the TE'nct"ed "~'n:ption ()f lhc-m by the 
growing European cities during the !\1!.JdL Age~. But actua11y thes(! 
notions fu11y developed nowhere else in the \"Jvr;d bllt wj,hin the M..:di
terranean culture, particularly in Hel1e!listic and definitely in R::m.ln 
urban law. v.,lhat is more, the speCIfic qualities of C!lli:;thnitr as M! 

ethical religion of salvation and as pcr~on:.!l piety found their real nurture 
in the urban environment. and it is thcl'~ th~t they created new move
ments time and again, in contrast to the rilu;.1istic, magical o! formalistic 
re-interpretation favored hy the dominant [.:udal powers. 

2. Aristocratic Irreligion versus Warring forthe Faith 

As a Iule, the \varrior nobles, and indet·d feudal powers generally, 
have not readily become the carriers of <1 rational religious ethic. The 
life pattern of a warrior has very little aHlnity with the notion of a bene
ficent providence, or with the systematic ethical demands of a tran
scendental god. Concepts like sin, saivatirm, ,md religious humility have 
not only seemed remote from a11 ruliilg strat~l, particularly the warrior 
nobles, but have indeed appeared reprehensihle to its sense of honor. To 
accept a religion that works with such conceptions and to genuflect be
fore the prophet or priest would app~ar plebeian and dishonorable to any 
martial hero or noble person, e.g., the Roman nobility of the age of 
Tacitus, or the Confucian mandarins. It is an everyday psychological 
event for the warrior to face death and the irrationalities of human 
destiny. Indeed, the chances and adventures of mundane existence 611 
his life to such an extent that he does not require of his religion (and 
accepts only reluctantly) aDything beyond protection against evil magic 
or ceremonial rites congruent with his sense of status, such..as priestly 
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prayers for victory or for a blissful death leading directly into 'the hero's 
heaven. 

As has already been mentic,ned in another connection, the educated 
Greek always remained a warrior, at least in theor),. The simple animistic 
belief in the soul which left \'ague the qualities of existence after death 
and the entire question of the hereafter (though remaining certain that 
the most miserable status here on earth was preferable to ruling over 
Hades), remained the pormal faith of the Greeks until the time of the 
complete destruction of their political autonomy. The only developments 
beyond this were the mystery religions. which provided means for rit
ualistic impro· ... ement of the human condition in this world and in the 
next; the only radical departure was the Orphic congregational religion, 
with its doctrine of the transmigration of souls. 

Periods of strong prophetic or reformist religious agitation have fre
quently pulled the nobility in particular into the path of prophetic ethical 
religion, because this type of religion breaks through all classes and 
status groups, and because the nobility has generally been the fiIst 
carrier of lay education. But presently the routinization of prophetic 
religion had the effect of eliminating the nobility from the circle of 
groups characterized by religiOUS enthusiasm. This is already evident at 
the time of the religious warS in France in the conflicts of the Huguenot 
synods with a leader like Conde over ethical questions. Ultimately, the 
Scottish nobility, like the British and the French, was completely ex
truded from the Calvinist religion in which it, or at least some of its 
groups, had originally played (j considerable role. 

As a Iule, prophetic religion is naturally compatible with the status 
feeling of the nobility when it directs its promises to the warrior in the 
cause of religion. This conception assumes the exclusiveness of a uni
versal god and the moral depravity of unbelievers who are his' adversaries 
and whose untroubled existence arouses his righteous indignation. 
Hence, such a notion is absent in the Occident of ancient times, as well 

. as in all Asiatic religion until Zoroaster. Indeed, even in Parsism a direct 
connection between religiOUS promises and war against religiOUS infidelity 
is still lacking. It was Islam that first produced this conjunction of ideas. 

The precursor and probable model for this was the promise of the 
Hebrew god to his people, as understood and reinterpreted by Muham
mad after he had changed from a pietistic leader of a conventicle in 
Mecca to the podesta of Yathrib-Medina, and after he h3d finally been 
rejected as a prophet by the Jews. The ancient warS of the Israelite 
conf~deracy, waged under the leadership of various saviors operating 
under the authority of Yahweh, were regarded by the tradition as holy 
warS. This concept of a holy war, i.e., a war in the name of a god, for 
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the special purpose of avenging a sacrilege, which entailed putting the 
enemy under the ban and destroying him and all nis belongings com
pletely, is not unknown in Antiquity, particularly among the Greeks. 
But what was distinctive of the Hebraic concept is that the people of 
Yahweh, as his special community, demonstrated and exemplified their 
god's prestige against their foes. Consequently, when Yahweh became a 
universal god. Hebrew prophecy and the religion of the Psalmists 
created a new religious interpretation. The possession of the Promised 
Land, previously foretold, was supplanted by the farther reaching prom
ise of the elevation of Israel, as the people of Yahweh, above other. 
nations. In the future all nations would be compelled to serve Yahweh 
and to lie at the feet of Israel. 

On' this model Muhammad constructed the commandment of the 
holy war involving the subjugation of the unbelievers to political au
thority and economic domination of the faithful. If the infidels were 
members of "religions with a sacred book," ~their extermination was not 
enjoined; indeed, their survival was considered desirable because of the 
financial contribution they could make. It was a Christian war of reli
gion that first was waged under the Augustinian formula coge intrllre: 
by the terms of which unbelievers Or heretics had only the choice be
tween conversion and extirpation. It will be recalled that Pope Urban 
lost nO time in emphasizing to the crusaders the necessity for territorial 
expansion in order to acquire new benefices for their descendants. To 
an even greater degree than the Crusades, religious war for the Muslim~ 
was essentially an enterprise directed towards the acquisition of large 
holdings of real estate, because it was primarily oriented to securing 
feudal revenue. As late as the period of Turkish feudal law [participation 
in] the religious war remained an important qualification for preferential 
status in the distribution of sipahi prebends. Apart from the anticipated 
master status that results from vict01Y in a religious war, even in Islam 
the religious promises associated with the propaganda for war-particu
larly the pronii~f an Islamic paradise for those killed in such a war 
-should not 'f\:e ~nstrued as promises of salvation in the genuine sense 
of this term, just as Valhalla, or the paradise promised to the Hindu 
kshatriya, or to the warrior hero who has become sated with life once 
he has seen his grandson, or indeed any other hero heaven are not 
equivalent to salvation. Moreover, those religious elements of ancient 
Islam which had the character of an ethical religion of salvation largely 
receded into the background as long as Islam remained essentially a 
martial religion. 

So, !oo, the religion of the medieval Cht-!stian orders .of celibate 

" 
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knights. particular the Templars, which were first called into being dur
ing the Crusades against Islam and which corresponded to the Islamic 
wanior orders, had in general only a formal relation to salvation religion. 
This was also true of the faith of the Hindu Sikhs, which was at first 
strongly pacifist. But a combination of Islamic ideas and persecution 
drove the Sikhs to the ideal of uncompromising religious warfare. An
other instance of the relative meagerness of the relationship of a martial 
faith to salvation religion is that of the warlike Japanese monks of Bud
dhism, who for a temporary period maintained a position of political 
importance. Indeed, even the formal orthodoxy of all these warrior re
ligionists was often of dubious genuineness. . 

Although a knighthood practically always had a thoroughly negative 
attitude toward salvation and congr!!gational religion, the relationship is 
somewhat different in "standing" professional armies, i.e., those having 
an essentially bureaucratic organization and "officers." The Chinese 
army plainly had a specialized god as did any other occupation, a hero 
who had undergone canonization by the state. Then, too, the passionate 
participation of the Byzantine army in behalf of the iconoclasts was not 
a result of conscious puritanical principles, but that of the attitude 
adopted by the recruiting districts, which were already under Islamic 
influence. But in the Roman army of the period of the Principate, from 
the time of the second century, the congregational religion of Mithra, 
which was a competitor of Christianity and held forth certain promises 
concerning the world to corne, played a considerable role, together with 
(-:ertain other preferred cults, which do not interest us at this point. 

Mithraism was especially important (though not exclusively so) 
among the centurion~, that is the subaltern officers who had a claim 
U}1(iO govemmcIltai pensions. The genuinely ethical requirements of the 
Mithraistic mysteries were, however, very modest and of '-a general 
nature only. Ml.thraism was essentially a ritualistic religion of purity; in 
sharp contrast to Christianity, it was entirely masculine, excluding 

, women completely. In general, it was a religion of salvation, and, as 
already noted, one of the most masculine, with a hierarchical gradation 
of sacred ceremonies a~d religious ranks. Again in contrast to Chris
tianity, it did not prohibi t participation in other cults and mysteries, which 
was not an infrequent occurrence. Mithraism, therefore, came under 
the protection of the emperors from the time of Commodus, who first 
went through the initiation ceremonies (just as the kings of Prussia 
were members of fratemal orders), until its last enthusiastic protagonist, 
Julian. Apart from promises of a mundane nature which, to be sure, 
were in this case as in all other religions linked with predictions regard-
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ing the world beyond, the chief attrac~ion of this cult fOI army officers 
was undoubtedly the essentially magical and sacramental character of its 
distribution of grace and the possibility of hierarchical advancement in 
the mystery ceremonies. 

3. Bureaucratic Irreligion 

It is likely that similar factOIs recommended Mithraism to civilian 
offzcials. for it was also very popular am0l1g them. Certainly, among gov
ernment officials there have been found other incipient tendencies. 
towards distinctively salvation type religions. One example of this may 
be seen in the pietistic German officials, a reRection of the fact that 
in Germany middleclass ascetic piety, exemplifying a characteristically 
bourgeois pattern of life, found its representation only among the 
officials, ip the absence of a stratum of entrepreneurs. Another instance 
of the tendency of some government officials to favor the salvation type 
of religion appeared occasionally among certain really piOUS Prussian 
generals of the eighteenth "and nineteenth centuries. But as a rule, this 
is not the attitude to religion of a dominant bureaucracy, which is always 
the carrier of a comprehensive sober rationalism and, at the same time, 
of the ideal of a disciplined "order" and security as absolute standards of 
value. A bureaucracy is usually characterized by a profound disesteem of 
·all irrational religion, combined. however, with a recognition of its 
usefulness as a device fOI controlling the people. In Antiquity this atti~ 
tude was held by the Roman officials, while today it is shared by both 
the civilian and militaIY bureaucracy.~ 

lhe distinctive attitude of a bureaucracy to religious matters has 
been classically formulated in Confucianism. Its hallmark is an absolute 
lack of feeling of a need for salvation' or for any transcendental anchOIage 
for ethics. In its place resides what is substantively an opportunistic and 
utilitarian (though aesthetically refined) doctrine of conventions ap' 
propliate to a bureaucratic status group, Other factors in the bureaucratic 
attitude toward religion include the elimination of all those emotional 

. and irrational reanifestations of personal religion which go beyond the 
traditional belief in spirits. and the maintenance of the ancestral cult and 
of filial piety as the universal basis for social subordination. Still another 
ingredient of bureaucratic religions is a certain distance from the spirits, 
the magical manjpu13tion of which is scorned by the enlightened official 
(but in which the superstitious one may participate, as is the case with 
spiritualism among us toda,). Yet both types of bureaucratic officials will, 
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with contemptuous indifference, permit such spiritualistic activity to 
Hourish as the re~gion of the masses (Volksreligiositiit)' Insofar as this 
popular religion comes to expression in recognized state rites, the official 
continues to respect them, outwardly at least, as a conventional ob~ga
tion appropriate to his status. The continuous retention of magic, espe
cially of the ancestral cult, as the guarantee of social obedience, enabled 
the Chinese bureaucracy to completely suppress all independent ecclesi~ 
astical development and all ~ongregational religion. As for the European 
bureaucracy, although it generally shares such subjective disesteem for 
any serious concern with religion, it finds itself compelled to pay more 
official respect to the re~giosity of the churches in the interest of mass 
domestication. 

4. Bourgeois Religiosity and Economic Rationalism 

, If certain fairly uniform tendencies are nonnally apparent. in spite of 
all differences, in the religious attitude of the nobility and bureaucracy, 
the strata with die maximum social privilege, the real "middle" strata 
evince striking contrasts. Moreover, this is something quite apart from • 
the rather sharp differences of status which these strata manifest within 
themselves. Thus, in some instances, merchants may be members of the 
most highly privileged stratum, as in the case of the ancient urban pa~ 
triciate, while in others they may be pariahs, like impecunious wandering 
peddlers. Again, they may be possessed of considerable social privilege, 
though occupying a lower social status than the nobility or officialdom; 
or they may be without privilege, or indeed disprivileged, yet actually 
exerting great social power. Examples of the latter would be the-Roman 
ordo equester, the Hellenic meroilwi, the medieval cloth merchants and 
other merchant groups, the financiers and great merchant princes of 

,Babylonia, the Chinese and Hindu traders, and finally the bourgeoisie of 
the early modern period. 

Apa'rt from these differences of social position, the attitude of the 
commercial patriciate toward religion shows characteristic contrasts in all 
periods of history. In the nature of the case, the strongly mundane' 
orientation of their life would make it appear unlikely that they have 
much inclination for prophetic or ethical religion. The activity of the 
great merchants of ancient and medieval times represented a distinctive 
kind of specifically occasional and unprofessional acquisition of money, 
e.g., by providing capital for traveling traders who required it. Originally 
seigneurial rulers, these merchctl1ts t-ecame. in historical times, an urban 
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nobility which had grown rich from such occasional trade. Others started 
as tradesmen who having acquired landed property were seeking to climb 

,.into the families of the nobility. To the category of the commercial 
patriciate there were added, as the financing of public administration 
developed, the political capitalists whose primaly business was to meet 
the financial needs of the state as purveyors and by supplying govern· 
mental credit, together with the financiers of colonial capitalism, an en-

- terprise that has existed in all periods of history. None of these strata 
has ever been the primary carrier of an ethical or salvation religion. At 
any rate, the more privileged the position of the commercial class, the 
less it has evinced any indination to develop an other·worldly religion .. 

The religion of the noble plutocratic class in the Phoenician trading 
cities was entirely this-worldly in orientation and, so far as is known, en
tirely non-prophetic. Yet the intensity of their religious mood and their 
fear of the gods, who were envisaged as possessing very sinister traits, 
were very impressive. On the other hand, the warlike maritime nobility 
of ancient Greece, which was partIy piratical and partly commercial, has 
left behind in the Odrs~r a religious document congruent with its own 
interests, which betrays a striking lack of respect for the gods. The god 
of wealth in Chinese Taoism, who is universally respected by merchants, 
shows no ethical traits; he is of a purely magical character. So, too. the 
cult of the Greek god of wealth, Plut~-indeed primarily of agrarian 
character-formed a part of the Eleusinian mysteries, which set up 
no ethical demands apart from ritual purity and freedom from blood 
guilt. Augustus, in a characteristic political maneuver, sought to tu~ 
the stratum of freedmen, with their strong capital resources, into special 
carriers of the cult of Caesar by creating the dignity of the Augustalis.· 
But this stratum showed no distinctive religious tendencies othelwise. 

In India, that section of the commercial stratum which followed the 
Hindu religion, particularly all the banking groups which derived from 
the ancient state capitalist financiers and large-scale traders, belonged 
for the most part to the sect of the Vallabhdchdris. These were adher
ents of the Vishnu priesthood of Gokulastha Gosain, as reformed by 
Vallabha Svami. They followed a form of erotically tinged worship of 
Krishna and Radha in which the cu!tic meal in honor of their savior 
was transformed into a kind of elegant repast. In medieval Europe, the 
great business organizations of the Guelph cities, like the Arft di 
Calimala, were of course papist in their politics, but very often they 
virtually annulled the ecclesiastical prohibition against usury by fairly 
mechanical devices which not infrequently created an effect of mock· 
elY, In Protestant Holland, the great and distinguished lords of trade, 
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being Arrninians in religion, were characteristically oriented to Real~ 
l'0litik, and became the chief foes of Calvinist ethical rigor. Everywhere, 
skepticism or indifference to religion are and have been the widely 
diffused attitudes of large-scale traders and financiers. 

But as against these easily understandable phenomena, the acqui
sition of new capital or, more correctly, capital continuously and ration
ally employed in a productive enterprise for the acquisition of profit. 
especially in industry (which is the characteristically modern employ
m~t of capital), has in the past been combined frequently and in a 
striking manner with a rational, ethical congregational religion among 
the classes in question. In the business life of India there was even a 
(geographical) differentiation between the Parsees and the Jain sect. 
The former, adherents of the religion of Zoroaster, retained their ethical 
rigorism, particularly its unconditional injunction regarding truthfulness, 
even after modernization had caused a reinterpretation of the ritualistic 
commandments of purity as hygienic prescriptions. The economic 
morality of the Parsees originally recognized only agriculture as accept-

, able to God, and abominated all urban acquisitive pursuits. On the other 
hand, the sect of the Jains, the most ascetic of the religions of India, 
along with the aforementioned Vallabhacharis represented a salvation 
doctrine that was constituted as congregational religion, despite the anti
rational character of the cults. It is difficult to prove that very frequently 
the Islamic merchants adhered to the dervish religion, but it is not 
unlikely. As for Judaism, the ethical rational religion of the Jewish com
munity was already in Antiquity largely a religion of traders Or finan
ciers. 

To a lesser but still notable degree, the religion of the medieval 
Christian congregation, particularly of the sectarian type or of the 
heretical circles was, if not a religion appropriate to t'fclders, nonetheless 
"bourgeois" religion, and that in direct proportion to its ethical rational
ism. The closest connection between ethical religion and rational eco
nomic development-particularly capitalism-was effected by all the 
forms of ascetic Protestantism and sectarianism in both Western and 
Eastern Europe, viz., Zwinglians, Calvinists, Baptists, Mennonites. 
Quakers, Methodists, and Pietists (both of the Reformed and, to a le<;ser 
degree, Lutheran varieties); as well as by Russian schismatic, heretical, 
and rational pietistic sects, especially the Shtundists and Skoptsy, though 
in very different forms.? Indeed, generally speaking, the inclination to 
join an ethical, rational, congregational religion bec::omes more strongly 
marked the farther away one gets from those strata which have been the 
carriers of the type of capitalism which is primarily political in orienta~ 
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tion. Since the time of Hammurabi political capitalism has existed 
wherever there has been tax farming, the profitable provisions of the 
state's political needs, war, piracy, largecscale usury, and colonization. 
The tendency toward affiliation with an ethical, rational, congregational. 
religion is more apt to be found the closer one gets to those strata which 
have been the carriers of the modern rational enterprise, i.e., strata with 
middle·class economic characteristics in the sense to be expounded later. 

Ohviously, tJ:e mere existence of capitalism of some sort is not 
sufficient, by c:.ny means, to ploduce a uniform ethic, not to speak of an 
ethical congregational religion. Indeed, it does not automatically produce 
any uniform consequences. For the time being, no analysis will be made 
of the kind of causal relationship subsisting between a rational religious 
ethic ani a particular type of commercial rationalism, where such a 
connection exists at all. At this point, we desire only to establish the 
existence of an affinity between economic rationalism and certain types 
of rigoristic ethical religion, to be dis~ssed later. This affinity comes to 
light only occasionally outside the Occident, which is the distinctive seat 
of economic rationalism. In the West, this phenomenon is very clear 
and its manifestations are the more impressive as we approach the 
classical bearer'S of economic rationalism. 

NOTES 

I. The present and the following two sections constitute a single section 
in th~ German edition entitled "Status Croups, Classes and Religion." 

2, cr. Norman Cohn, The Pursuit of the Millennium (New York: 01lfO<d 
UniversilY Press, 1957), esp. ch. X, 

3. See Adolf Harnack. Die Minion und A'Usbreit'Ung des' Christe1lt'Um5 in 
den ersten drei }ahrhunderten (Leipzig: Hinrich, 190Z), Part IV, esp. 539. 

4. Cage intrare or compeJle intrare, "to force (them) to join"~ the principle 
that justifies the use of force against herelics, or deceitful proselytizing; derived 
from a nrisintetpreled passage in Luc. 14:23. Cf. Soc. of Law, ch. VIU:v, n 26, 

5. I could make the 0 servation that at the first appearance of von Egidy 
(Lieutenant-Colonel, Ret') the Offic&s' Clubs entertained the e1lpectalion, inas
much as the right of such crilicim of orthoclo1lY was obviously opetl to any com
rade, that His Majesty would seize the initiative in demanding that the old fairy 
tales, which no honest fellow could manage to believe, would not be served up at 
the military services any longer. But, naturally enough, when no such thing hap' 
pened it was readiJy recognized that the church doctrine, just as it was, consti
tuted the best fodder for the recruits. (Weber's note. Lt.·Col Moritz von Egidy was 
cashiered in 1890 after publication of an altack on dogmatic Christianity. c1. also 
Weber's contemporary observations in lugmdbriefe, 334-37,) 

6. On the honor of the sevin Augustales. see below, ch. XVI:\>, n. 29. 
7. ct. Karl Konrad Crass, Die r'Usmche1l Seltte1l (2 vols., I.eip:Cg~ Hinrichs. 

1907-1,0. I, ~.;ff. (on a Shnmdo·Baptist group); II, 1JQssim (on the Skoptsy). 
a. also A I.eroy-Beaulieu, The Empire of the T$Qrs (I.ondon (898), passim. 
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The Religion of Non-Privileged Strata 

I. The Craftsmen's Inclination Toward Congregational 
and Salvation Religion 

When we move away from the strata characterized by a high degree 
of social and economic privilege, we encounter an apparent increase in 
the diversity of religious attitudes. 

Within the petty-bourgeoisie, and particularly among the artisans, 
the greatest contrasts have existed side by side. lhese have included 
caste taboos and magical or mystagogk religions of both the sacramental 
and orgiastic types in India; animism in China, dervish religipn in 
'Islam, and the pneumatic·enthusiastic congregational religion of early 
Christianity. practiced particularly in the eastern half of the Roman 
Empire. Still other modes of religious expression among these groups are 
deisidaimonia as well as orgiastic worship of Dionysos in ancient Greece, 
Pharisaic fidelity to the law in ancient urban Judaism, an essentially 
idolatrous Christianity as well as all sorts of sectarian faiths in the Middle 
Ages, and various types of Protestantism in early modern times. lhese 
diverse phenomena obviously present the greatest possible contrasts to 
one another. 

From the time of its inception, ancient Christianity was charac
teristicallya religion of artisans. Its savior was a small-town artisan, and 
his missionaries were wandering journeymen, the greatest of them a 
wandering tent maker so alien to farmwork that in his epistles he actually 
employs in a reverse sense a metaphor relating to the process of grafting. 
lhe earliest communities of original Christianity were, as we have 
already seen, strongly urban throughout ancient times, and their adher
ents were recruited·· primarily from artisans, both slave and free. More
over. in the Middle Ages the petty-bourgeoisie remained the most pious, 
if not always the most orthodox,· strat!lm of society. But in Christianity 
as in other religions, widely diHerent currentS found a warm reception 
simultaneously within the petty-bourgeois~e. l'bus, there were the 
ancient pneumatic prophecies which cast out demons, the uncondi
tionally orthodox (institutionally ecclesiastical) religiosity of the Middle 
Ages, and the monasticism of the mendicant type. In addition, there 
were certain types of medieval sectarian religiosity such as that of the 
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Humiliati/ who were long suspected of heterodoxy, there ;were Baptist 
movements of all kinds, and there wasthe piety of the various Refonned 
churches, includin~ the Lutheran. 

This is indeed a highly checkered diversification, which at least 
proves that a uniform determinism of religion by economic forces never 
existed among the artisahs. Yet there is apparent, in contrast to the 
peasantry, a definite tendency towards congregational religion, towards 
religion of salvation, and finally towards rational ethical religion. But 
this contrast is far from implying any uniform determinism. The absence 
of unifonn determinism appears very clearly in the fact that the rural 
RatIands of Friesland provided the first localities for the popular dis
semination of the Baptist congregational religion in its fullest form, 
while it was the city of Munster which became a primary site for the 
expression of its social revolutionaIY fonn. 

In the Occident particularly, the congregational type of religion has 
been intimately connected with the urban middle classes of both the upper 
and lower levels. This was a natural consequence of the relative reces
sion in the importance of blood groupings, particularly of the clan, 
within the occidental city. 1be urban dweller finds a substitute for blood 
groupings in both occupational organizations, which in the Occident as 
everywhere had a cultic significance, although no longer associated with 
taboos, and in freely created religious associations. But these religious 
relationships were not determined exclusively by the distinctive eco· 
nomic patterns of urban life. On the contrary, the causation might go 
the other way, as is readily apparent Thus, in China the great impor
tance of the ancestral cult and clan exogamy resulted in kep.ping the' 
individual city dweller in a close relationship with his clan and native 
village. In India the religious caste taboo rendered difficul t the rise, or 
limited the importance, of any soteriological congregational religion in 
quasi-urban settlements, as well as in the cou~try. We have seen that in 
both India and China these factors hindered the city from developing 
in the direction of a community much more than they hindered the 
village. 

Yet it is still true in theory that. the petty-bourgeoisie, by virtue of 
its distinctive pattern of economic life, inclines in the direction of a 
rational ethical religion~ wherever conditions are present for the emer
gence of a such religion. When one compares the life of a petty
bourgeois, particularly the urban artisan or the small trader, with the 
life of the pmsant. it is clear that the Fonner has far less connection 
with nature. Consequently, dependence on magic for in8uellcing the 
irrational forces of nature cannot play the same role for the urban 
dweller as for the fanner. At the same time, it is clear that the economic 
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foundation of the urban man's life has a far more rational character, 
viz., calculability and capacity for purposive manipulation. Furthermore, 
the artisan and in certain circumstances even the merchant lead 
economic existences which influence them to ente~tain the view that 
honesty is the best policy, that faithful work and the performance of 
obligations will find their reward and are "deserving" of their just com
pensation. For these reasons, small traders and artisans are disposed to 
accept a rational world view incorporating an ethic of compensation. 
We shall see presently that this is the normal trend of thinking among 
all non-privileged classes. The peasants, on the other hand, are 'much 
more remote from this notion of compensation and do not acquire it 
until the magic in which they are immersed has been eliminated by 
other forces. By contrast, the artisan is very frequently active in effecting 
the elimination of this very process of magic. It follows that the belief 
in ethical compensation is even mOre alien to warriors and to financial 
magnates who have economic interests in war and in the political mani-

,festations of power. These groups are the least accessible to the ethical 
and rational elements in any religion. 

The artisan is deeply immersed in magical encumbrances in the early 
stages of occupational differentiation. Every specialized "art" that is un
common and not widely disseminated is regarded as a magical charisma, 
either personal or, more generally, hereditary, the acquisition and main
tenance of which is guaranteed by magical means. Other elements of 
this early belief are that the bearers of this charisma are set off by taboos, 
occasionally of a totemic nature, from the comm unity of ordinary people 
(peasants), and frequently that they are to be excluded from the oWner
ship of land. One final element of this early belief in the magical 
charisma of every specialized art must he mentioned here Wher, ..• 'er 
crafts had remained in the hands of ancient groups possessing raw 
materials, who had first offered their arts as intruders in the community 
and later offered their craftsmanship as individual strangers settled 
within the community, the belief in the magical nature of special arts 
condemned such groups to pariah status and stereotyped with magic 
their manipulations and their technology. But wherever this magical 
frame of reference has once been broken through (this happens 
most readily in newly settled cities), the effect of the transfonnation may 
be that the artisan wiD learn to think about his labor and the small 
trader willieam to think about his enterprise much more rationally than 
any peasant thinks. The craftsman in particular will have time and 
opportunity for reflection during his work in many instances, especially 
in occupations which are primarily of the indoor variety in our climate, 
for example, in the textile trades, which therefore are strongly infused 
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with sectarian or religious trends. This is tme to some extent even for 
the workers in modem factories with mechanized weaving, but very 
much more true forthe weaver of the past. 

\Vherever the attachment to purely magical or ritualistic views has 
been broken by prophets or reformers, there has hence been a tend
ency for artisans, craftsmen and petty-bourgeois to incline toward 
a (often primitively) rationalistic ethical and religious view of life. 
Furthermore, their very occupational specialization makes them the 
bearers of an integrated pattern of life of a distinctive kind. Yet there 
is certainly no uniform determination of religion by these general condi
tions in the life of artisans and petty-bourgeois gt'cups. Thus the small 
businessmen of China, though thoroughly calculating, are not the 
carriers of a rational religion, nor, so far as we know, are the Chinese 
artisans. At best, they follow the Buddhist doctrine of karma, in addi
tion to magical notions. \Vhat is primary in their case is the abse.nce of 
an ethically rationalized religion, and indeed this appears to have in
fluenced the JiI<1ited rationalism of their technology. This strikes us 
again and again. The mere existence of artisans and petty-bourgeois 
groups has never sufficed to generate an ethical religiosity, even of the 
most general type. We have seen an example of this in India, where the 
caste taboo and the belief in metempsychosis influenced and stereotyped 
the ethics of the artisan class. Only a congregational religiosity, especially 
one of the rational and ethical type, could conceivably win folll,wers 
easily, particularly among the urban petty-bourgeoisie, and then, given 
certain circumstances, exert a lasting influence on the pattern of life 
of these groups. This is what actually happened. 

2_ The Religious Disinclinations of Slaves, Day Laborers 
and the Modern Proletariat 

Finally, the classes of the greatest economic' disability, sllch as slaves 
and free day-Iabore.rs, have hitherto never been the bearers of a dis
tinctive type of religion. In the ancient Christian communities the slaves 
belonged to the petty-bourgeoisie in the cities. The Hellenistic slaves and 
the retinue of Narcissus mentioned in the Epistle to the Romans (pre
sumably the infamous freedman of Emperor Claudius) were either 
relatively well-placed and independent domestic officials or service per
sonnel belonging to very wealthy men. But in the majority of instances 
they were independent craft$men who paid tribute to their master and 
hoped to save enough from their earnings to effect their liberation, 

 



vi] Tile Religion of Non·Privileged Strait:! 
I 

which was the case throughout Antiquity and in Russia in the nine-
teenth century. In other cases they were well-situated slaves of the state. 

The religion of Mithra also included among its adherents numerous 
represcntat:vcs of this group, according to the inscriptions. The Delphic 
Apolio (and presumably many another god) apparently functioned as a 
savings bank for slaves, attractive because of its sacred inviolability, and 
the slaves bought frcedom from their masters by the use of these savings. 
According to the appealing hypothesis of Deissmann/ this was the image 
in Paul's mind it) ~pcaking of the redemption of Christians through the 
blood ot' their savi", that they might be freed from enslavement by the 

. law and by sin. If thi:; be true (and of course the Old Testament terms 
for rcdemptioll, gaal and pada, must also be regarded as a possible source 
of th~ Christion conccpts), it shows how much the missionizing effort of 
earliest ChristianilY counted upon the aspiring unfree petty-bourgeois 
group which followeJ an economically rational pattern of life. On the 
other hand, the "t;::dking inventory" of the ancient plantation, the lowest 
matum of the sbve class, was not the bearer of any congregational reli· 
gion, ()f for that matter a fettile site for any sort of religious mission. 

Handicraft journeymen have at all times tended to share the char
acteristic religion of the petty·bourgeois classes!.since they are normally 
distinguished from them only by the fact thatlliey must wait a certain 
time before they can set up thf.ir own shop. However. they evinced 
even more of an inclination toward various forms of unofficial religion 
of the sect type, which found particularly fertile soil among the lower 
occupational strata of the city, in view of their workaday deprivations, 
the fluctuations in the price of their daily bread, their job insecurity, and 
their dependence on fraternal assistance. Furthermore, the small artisans 
and craft apprentices were generally represented in the numerous secret 
or half-tolerated communities of "poor folk" that espoused congrega
tional religions, which were by tum revolutionary, pacifistic-communistic 
and ethical-ratlOnal, chieAy for the technical reason that wandering 
handicraft apprentices are the available missionaries of every mass con
gregational religion. This process is illustrated in the extraordinarily 
rapid expansion of Christianity across the tremendous area from the 
Orient to Rome in just a few decades. 

Insofar as the modern proletariat has a distinctive religious position, 
it is characterized by indifference to or rejection of religion, as are broad 
strata of the modem bourgeoisie. For the modem proletariat, the sense 
of dependence on one's own achievements is supplanted by a conscious
ness of dependence on purely social factors, market conditions, and 
power relationships guaranteed by law. Any thought of dependence 
upon the course of natural or meteorological processes, or upon anything 
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that might be regarded as subject to the inHuence of magic or provi
dence, has been completely eliminated, as Sombart has already dem
onstrated in fine fashion.~ Therefore, the rationalism of the proletariat, 
like that of the bourgeoisie of developed capitalism when it has come 
i\to the full possession of economic power, of which indeed the prole
tariat's rationalism is a complementary phenomenon, cannot in the 
nature of the case easily posse.ss a religious character and certainly can
not easily generate a religion, Hence, in the sphere of proletarian ration
alism, religion is generally supplanted by other ideological surrogates. 

The lowest and the most economically unstable strata of the prole
tariat, for whom rational conceptions are the least congenial, and also 
the proletaroid or permanently impoverished petty-bourgeois groups who 
are in constant danger of sinking into the proletarian class, are never
theless readily susceptible to being inAuenced by religious missionary 
enterprise. But this religious propaganda has in such cases a distinctively 
magical form .or, where real magic has been eliminated, it has certain 
characteristics which are substitutes for the magical-orgiastic superven
tion of grace. Examples of these are the soteriological orgies of the 
Methodist type, such as are engaged in by the Salvation Anny. Un
doubtedly, it is far easier for emotional rather than rational elements of 
a religious ethic to Rourish in such circumstances. In any case, ethical 
religion scarcely ever arises primarily in this group. 

Only in a limited sense is there a distinctive class religion of dis-
. privileged social groups. Inasmuch as the substantive demands for social 
and political reform in any religion are based on god's will, we shall, 
have to devote a brief discussion to this problem when we discuss ethics 
and natural law. But insofar as our concern is with the character of the 
religion as such, it is immediately evident that a need for salvation in 
the widest sense of the term has as one of its foci, but not the exclusive 
or primary one, as we shan see later, disprivileged classes. Turning to 
the "sated" and privileged strata, the need for salvation is remote and 
alien to warriors, bureaucrats, and the plutocracy. 

3. The Devolution of Salvation Religion From Privileged 
to Non-Privileged Strata 

A reljgion of salvation may very well have its origin within socially 
privileged groups. For the charisma of the prophet is not confined to 
membership in any particular class; and furthennore, it is normally as· 
sociated with a certain minimum of intellectual cultivation. Proof for 
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both of t11ese assertions is readily available in the various characteristic 
prophecies of intellectuals. But as a rule, salvation religion changes its 
character a~ soon as it has reached lay groups who are not particularly 
or professionally concerned with the cultivation of intellectualism, and 
certainly changes its character after it has reached into the disprivileged 
social strata to whom intellectualism is both economically and socially 
inaccessible. One characteristic element of this transformation, a product 
of the inevitable accommodation to the needs of the masses, may be 
formulated generally as the emergence of a personal, divine or human
divine savior as the bearer of salvation, with the additional consequence 
that the religiOUS relationship to this personage becomes the precondi-
tion of salvation. . 

We have already seen that one form of the adaptation of religion to 

the needs of the masses is the transformation of cultic religion into mere 
wizardry. A second, typical form of adaptation is the shift into savior 
religion, which is naturally related to the aforementioned C'hange into 
magic by the most numerous transitional stages. The lower the social 

, class, the more radical are rq,e forms assumed by the need for a savior, 
once this need has emerged. Hinduism provides an example of this in 
the Kartabhajas, a Vishnuite sect that took seriously the breakup of the 
caste taboo which in theory it shares with many salvation sects. Mem
bers of this sect arranged for a limited commensality of their members 
on private as well as on cultic occasions, but for that reason they were 
essentially a sect of common people. They carried the anthropolatric 
veneration of their hereditary guru to such a point that the cult became 
extremely exclusive. Similar phenomena can be found elsewhere among 
religions which recruited followers from the lower social strata or at least 
were influenced by them. The transfer of salvation doctrines to the 
masses practically always results in the emergence of a savior, or at least 
in an increase of emphasis upon the concept of a savior. One instance of 
this is the substitution for the Buddha ideal, viz., the ideal of exemplary 
intellectualist .salva:ion into Nirvana by the ideal of a Bodhisattva, i.e., 
a savior who has descet'lded upon earth and has foregone his own 
entrance into Nirvana for the sake of saving his fellow men. Another 
example is the rise in Hindu folk religion, particularly in Vishnuism, of 
$alvation grace mediated. by an incarnate god, and the victory of this 
soteriology and its magical sacramental grace over both the noble, 
atheistic salvation of the Buddhists and the ritualism associated with 
Vedic eduction. There a re other manifestations of this process, some
what different in form, in various religions. 

The religiOUS need of the middle and lower bourgeoisie expresses 
itself less in the fonn of heroic myths than in rather more sentimental 
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legend, which h~~ a tendency toward inwardness and edification. This 
corresponds to tb: p~ceableness and the greater emphasis upon domes~ 
tic and family life of the middle classes, in contrast to the ruling strata_ 
This middle-class transformation of religion in the direction of domes
ticity is illustrated by the emergence of the god-suffused bhakti piet1 
in all Hindu cults, both in the creation of the Bodhisattva figure as well 
as in the cults of Krishna; and by the popularity of the edifying myths 
of the child Dioliysos, Osiris, the Christ child, and their numerous 
parallels. The emergence of the bourgeoisie as a power which helped 
shape religion under the influence of mendicant monks resulted in the 
supplanting of the aristocratic theotokos of r'licola Pisano's imperialistic 
art by his son's genre depiction of the holy family, just ~ the Krishna 
child is the darling of popular art in India.s 

The soteriological myth with its god who has assumed human form 
or its savior w~o has been deified is, like magic, a characteristic concept 
of po,?ular religion, and hence one ~at has arisen quite spontaneously 
in very different places. On the other hand, the notion of an impersonal 
and ethical cosmic order that transcends the deity and the ideal of an 
exemplary type of salvation are intellectualistic conceptio~s which are 
deflnitely alien to the masses and possible only for a laity that has been 
educate:i along ethic-ally rational lines. The same holds. true for the 
development of a concept of an absolutely transcendant god. With the 
exception of Judaism and Protestantism, all religions and religious ethics 
have had to reintroduce cults of saints, heroes or functional gods in 
order to accommodate themselves to the needs of the masses. Thus 
Confucianism permitted such cults, in the fonn of the Taoist pantheon, 
to continue their existence by its side. Similarly, as popularized Bud
dhism spread to many lands, it allowed the various gods of these lands to 
live on as recipients of the Buddhist cult, subordinated to the Buddha. 
Finally, Islam and Cathoiicism were compelled to accept local, ~unc
tiona!, ;md OCCup<ltional gods as saints, the veneration of which consti
tuted the re?l religioll of the masses in everyday life. 

4. The Religious Equality of Women Among 
Disprivileged Strata 

The religion of the disprivi!eged strata, in contrast to the aristocratic 
cults of the martial nobles, is characterized by a tendency to allot 
equality to women. There is a great diversity in the scope of the religious 
participation permitted to women, but the greater or lesser, active or 
passive p'articipation (or exclusion) of women from the religious cults is 
everywhere a function of the degree of the group's relative pact6cation 
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or militarization (present or past). But the presence of priestesses, the 
prestige of female soothsayers or witches, and the most extreme devotion 
to individual women to whom supernatural powers and charisma may 
be attributed does not by any means imply that women have equal 
privileges in the cult. Conversely, equalization of the sexes in principle, 
i.e., in relationship to god, as it is found in Christianity and Judaism 
and, less consistently, in Islam and official Buddhism, may coexist with 
the most complete monopolization by men of the priestly functions and 
of the right to active participation in community affairs; men only are 
admitted to special professional training or assumed to possess the neces
sary qualifications. This is the actual situation in the religions to w hic h 
reference has just been made. 

The great receptivity of women to all religious prophecy except that 
which is exclusively military or political in orientation comes to very 
clear expression in the LOmpletely unbiased relationships with women 
maintained by practicdly all prophets, the Buddha as well as Christ and 
Pythagoras. But only in very rare cases does this practice continue 
~yond the first stage of a religious community's formation, when tht.: 
pneumatic manifestations of charisma are valued as haHmarks of specif
ically religious exaltation. Thereafter, as routinization and regimentation 
of community relationships ~et in. a reaction takes place against pneu
matic manifestations among women, which come ~o be regarded as 
irregular and morbid. In ChristiaI:it): this appears already with Paul. 

It is certainly true that every political and military typt;: of prophecy 
-such as Islam-is directed exclusively to m~n. Indeed, the cult of a 
warlike spirit is frequently put into the direct service of controlling 
and lawfully plundering the households of women by the male inhabi
tants of the warrior house, who are organized into a sort of club. ('This 
happens among the Duk-duk in the Indian archipelago and elsewhere 
in many similar periodic epiphanies of a heroic numen) Wherever an 
ascetic training of warriors involving the rebirth of the hero is or has 
been dominant, woman is regarded as lading a higher heroic soul and 
is COI!Sequently assigned a secondary religious status. This obtains in 
most aristocratic or distinctively militaristic cultic communities. 

Women are completely excluded from the official Chinese cults as 
well as from those of the Romans and Brahmin:;; nor is the religion 
of the Buddhist intellectuals feministic. Indeed, even .Christian synods 
as late as the period of the Merovingians expressed doubts regarding the 
equality of the souls of women. On tIle other hand, in the Orient the 
char~cteristic cults of Hinduism and one segment of the Buddhist
Taoist sects in China, and in the Occident notably pristine Christianity 
but alsc later the pneumatic and pacifist sects of Eastern and Western 
Europe, derived a great deal of their missionlzing power from the cir-

 



490 RELIGIOUS GROUPS (SOCIOLOCY OF RELIGION) [Ch. VI 

cumstance that they attracted women and gave them equal status. In 
Greece, too, the cult of Dionysos at its first appearance gave to the 
women who participated in its orgies an unusual degree of emancipation 
from conventions. This freedom subsequently became more and more 
stylized and regulated, huh artistically and ceremonially; its scope was 
thereby limited, particularly to the processions and other festive activities 
of the various cults. Ultimately, therefore, this freedom lost all practical 
importance. 

What gave Christianity its extraordinary superiority, as it conducted 
its missionary enterprises among the petty-bourgeois strata, over its most 
important competitor, the religion of Mithra, was that this extremely 
masculine cult excluded women. The result during a period of universal 
peace was that the adherents of Mithra had to seek out for their women 
a substitute in other mysteries, e.g., those of Cybele. This had the effect 
of destroying, even within single families, the unity and. universality of 
the religious community, thereby providing a striking contrast to Chris
tianity. A similar result was to be noted in all the genuinely intel
lectualist cults of the Gnostic, Manichean, and comparable types, though 
this need not necessarily have been the case in theory. 

I t is by no means true that all religions teaching brotherly love and 
love for one's enemy achieved power through the influence of women 
or through the feminist character of the religion; this has certainly not 
been true for the Indian ahimsa-religiosity. The influence of women 
only tended to intensify those aspects of the religion that were emotional 
or hysterical. Such was the case in India. But it is certainly not a matter' 
of indifference that salvation religions tended to glorify the non-military 
and even anti-military virtues, which must have been quite close to the 
interests of dis privileged classes and of women. 

5. The Differenti.al Function of Salvation Religion for 
Higher and Lower Strata: Legitimation versus 
Compensation 

The speci£c importance of salvation religion for politically and 
economically disprivileged social groups, in contrast to privileged groups, 
may be viewed from an even more comprehensive perspective. In our 
discussion of status groups and classes [IX:6] we shall have a good deal 
to say about the sense of honor or superiority characteristic of the non
priestly classes that claimed the highest social privileges, particularly the 
nobility. Their sense of self~teem rests on their awareness tha!. the per
fection of their life pattern is an expression of their underived, ultimate, 
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and qualitathtely distinctive being; indeed, it is in the very na'ture of the 
case that this should be the basis of their feeling of worth. On the other 
hand, the sense of honor of disprivileged classes rests on some guaran~ 
teed promise for the future which implies the assignment of some func' 
tion, mission, or vocation to them. What they cannot daim to be, they 
replace by the worth of that which they will one day become, to which 
they will be called in some future 1ife here or hereafter; or replace, very 
often concomitantly with the motivation just discussed~ by their sense 
of what they signify and achieve in the world as seen from the point of 
view of providence. Their hunger for a worthiness that has not fallen to 

their lot, they and (he world being what it is, produces this conception 
from which is derived the rationalistic idea of a providence, a signif, 
icance in the eyes of some divine authority possessing a scale of values 
different from the one operating in the world of man. 

This psychological condition, when turned outward toward the other 
social strata, produces certain characteristic contrasts in what religion 
must provide for the various social strata. Since every need for salvation 
is ;>n expression of some distress, social or economic oppression is an 
effective source of salvation beliefs, th~)Ugh by no means the exclusive 
source. Other things being equal, strata with high social and economic 
privilege will scarcely be prone to evolve the idea of salvation. Rather, 
they assign to religion the primary function of legitimizing their own 
life pattern and situ~tion in the world. This universal phenomenon is 
rooted iIt certain basic psychological patterns. When a man who is 
happy compares his position with that of one who is unhappy, he is not 
content with the fact of his happiness, but desires something more, 
namely the right to this happiness, the consciousness that he has earned 
his good fortune, in contrast to the unfortunate one who must equally 
have earned his misfortune. Our everyday experience proves that there 
exists just such a need for psychic comfort about the legitimacy or de' 
servedness of one's happiness, whether this involves political success, 
superior economic status, bodily health, success in the game of love, or 
anything else. What the privileged classes r~uire of religion, if anything 
at all, is this legitimation. 

To be sure, not every class with high. privilege feels this need in the 
same degree. It is noteworthy that martial heroes in particular tend to 
regard the gods as beings to whom envy is not unknown. Solon shared 
with ancient Jewish wisdom the same belief in the danger of high posi· 
tion. The her<! maintains his superior position in spite of the gods and 
not because of them, and indeed he often does this against their wishes. 
Such an attitude is evinced in the Homeric and some of the Hindu 
epics, in contrast to the bureaucratic chronicles of China and the priestly 
chronicles of Israel, which express a far stronger concern for the legiti~ 
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macy of happiness as the deity's reward for some virtuous human action 
pleasing to him. 

On the other hand, one finds almost universally that unhappiness 
is brought into relation with the wrath or envy of either demons or gods. 
Practically every popular religion, including the ancient Hebrew, and 
particularly the modern Chinese, regards physical infirmity as a sign of 
magico-ritual or ethical sinfulness on the part of the unfortunate one, or 
(as in Judaism) of his ancestors. Accordingly, in these traditions a person 
visited by adversity is prohibited from appearing at the communal sacri
fices of the political association because he is freighted with the wrath of 
the deity and must not enter in the circle of fortunote ones who are 
pleasing to him. In practically every ethical religion found among 
privileged classes and the priesb wllO serve them, the privileged or dis
privileged social position of the individual is regarded as somehow 
merited from the religIous point of view. What varies is only the form 
by which good fortune is legitimized. 

Correspondingly different is the situation of the dis privileged. Their 
particular need is for release from suffering. They do not alwnys ex· 
perience this need for salvation in a religious form, as shown by the 
example of the modern prolet;'lriat. Furthermore. their need for religious 
salvation. where it exists. ma~' assume diverse forms. Most important, it 
may be conjoined with a need for just compensation. envisaged in 
various ways but always involving rewilrd for one's oWtl good deeds and 
punishment for the unrighteousness of others. This hope for- <lnd ex
pectation of j:ust compensation, a fairly calculating attitude. is. next to 
magic (indeed. not unconnected with it), the mo~t wid(·ly dIffused forfTl 
of mass religion all over the world Even religious prophecies, which 
rejected the more mechanicdl form:. of this belief, tended as they under
went popularization and routini1.atJol1 to slip back into these expectations 
of comnensation. The type and scope of these hopes for wmpensation 
and salvation varied greatly depending on the expectations aroused by 
the religiOUS promises, ~specially when these hopes were projected from 
the earthly existence of the individual into a future life. 

6. Pariah People and Ressentirnent: Jmiaism versus 
Hinduism 

Judaism, in both its exilic: and post-exilic forms, provides a particu
larly important illustration of the significance of the content of religious 
promises. Since the Exile, as a matter of actual fact, and formally since 
the destruction of the T empk the Jews became a pariah people in the 
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particular sense presently to be 'deflned (The sense in which the Jews 
are a "pariah" people has as little to do with the particular situation of 
the pariah caste in India as, for example, the concept of "Kadi-justice" 
has to do with the actual legal principles whereby the kadi renders legal 
decisions.) In our usage, "p,ariah people" denotes a distinctive hereditary 
social gwup lacking autonomous political organiz~uion and'characterized 
by internal-'prohibitioys agai,:!st comml.!nsality and intermarriage orig
inally founded upon magicaf, tah()o~tic, and ritual injunctions, T we 
additional traits of iii pariah people are ;ditical and social disprivilege 
and a far-reaching dis.tinctiveness in economic functioning. To be sure, 
the pariah people of India, the disprivilcged and occupationally spe
cialized Hindu castes, resemble the Jews in these respects, since their 
pariah status also involves segregation from the outer world as a result 
of taboos, hereditary religious obligations in the conduct of life, and the 
association of salvation hopes with their pariah status .. These Hindu 
castes and Judaism show the same characteristic effects of a pariah re
ligion: the more depressed the position in which the members of the 
pariah people found themselves, the more closely did the religion cause 
them to cling to one another and to their pariah position and the more 
powerful became the salvation hopes which were connected with the 
divinely ordained fulfillment of their religious obligations. As we have 
already mentioned, the lowest Hindu castes in particular clung to their 
caste duties with the greatest tenacity as (I prerequisite for their rebirth 
into a better position. 

The tic between Yahweh and hi-; people became the more indis
soluble as murderous humiliation and per~ecution pressed down upon 
the Jews. In obvious contrast to the oricnul Christians, who under the 
tlmaypds stre<lmed into the privileged religion of Islam in such num
bers that the political authorities had to make conversion difficult' for 
them in the interests of the privileged stratum, all the frequent l~lass con
versions of the Jews by force, whkh might have obtained for them the 
privileges of the ruling stratum, rem,l!ncd meffectual. For both the Jews 

. and th e Hindu castes, the only means for the a ttainmen t of salvation 
was to ful~ll the special religious commandments enjoined upon the 
pariah peuple, from which none might withdraw himself without in· 
curring the f-:ar of evil magic or encbngering the chances of rebirth for 
himself or his descendants. The difference between Judaism and Hindu 
caste religion is based 0 n t he type of salvation hopes entertained. From 
the fuH11lment of the religious obligations incumbent upon him the 
Hindu expected an improvement in his personal chances of rebirth, i.e., 
the ascent or reincarnation of his soul mto a higher caste. On the other 
hand, the Jew expected the participation of his descendants in a mes-
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sianic kingdom which would redeem the entire pariah community from 
its inferior position and in fact Iaise it to a position of mastery in the 
world. For surely Yahweh, by his promise that all the nations of the 
world ,",ould borrow from the Jews but that they would borrow from 
none. had meant more than that the Jews would become small-time 
moneylenders in the ghetto. Yahweh instead intended to place them in 
the typical situation of citizens of. a powerful city-state in Antiquity, 
who held as debtors and debt-slaves the inhabitants of nearby subject 
villages aryr~towns. The Jew wrought in behalf of his actual descend
ants,:wh<2, on the animistic interpretation, would constitute his earthly 
immortality. The Hindu also worked for a human being of the future, 
to whom. he was bound by a relationship only if the assumptions of the' 
animistic doctrine of transmigration were accepted, i,e., his future in
carnation. The Hindu's conception left unchanged for all time the caste 
stratification obtaining in this world and the position of his own caste 
within it; indeed, he sought to fit the future state of his own individual 
soJi into this very gradation of ranks. In striking contrast, the Jew 
anticipated his own personal salvation through a revolution of the exist
ing social stratification to the advantage of his pariah people; his people 
had heen chosen and called by God, not to a pariah position but to·one 
of prestige. 

The factor of resentment (ressentiment), first noticed by Nietzsche,6 
thus achieved importance in the Jewish ethical salvation religion, al
though it had been completely lacking in aU magical and caste rehgions. 
Resentment is a concomitant of that particular religious ethic of the 
disprivilegcd which, in the sense expounded by Nietzsche and in dire~t 
inversion of the ancient belief, teaches that the unequal distribution of 
mundane goods is caused by the sinfulness and the illegality of the 
privileged. and that sooner or later God's wrath will overtake them. In 
this theodicy of the disprivBeged, the moralistic guest serves as a device 
for compensating a conscious or unconscious desire for vengeance. This 
is connected in its origin with the faith in compensation, since once a 
religious conception of compensation has arISen, suffering may take on 
the quality of the .religiously meritorious, in view of the belief that it 
brings in its wake great hopes of future com~nsation. 

The development of a religious conception of resentment may be 
supported by ascetic doctrines on the one hand, or by characteristic 
neurone predispositions on the other. However, the rehgion of suffering 
acquires the ~pl:dfic character of ressentimt'nt only under special cir
cumstances. Ressentiment is not found among the Hindus and Budd
hists, for whom personal suffering is individually merited. But the situa
tion is quite different among the Jews. 
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The religion of the Psalms is fu)) of the need for vengeance, and the 
same motif OCCurS in the priestly rewor kings of ancient Israelite tradi
tions, The majority of the Psalms are <iuite obviously replete with the 
moralistic legitimation and satisfaction of an op.!n and hardly concealed 
need for vengeance on the part of a pariah people. (Some of th~ 
passages are' admittedly later interpolation into earlier compositions, in 
which this sentiment was not originaUy present.) In the Psalms the 
<iuest for vengeance may take the form of remonstrating with Cod be
cause misfortune has overtaken the righteous individual, notwithstanding 
his obedience to God's commandments, whereas the godless conduct of 
the heathen, despite their mockery of God's predictions, commandments 
and authority, has brought them happiness and left them proud. The 
same <iuest for vengeance may express itself as a humble confession of 
one's own sinfulness, accompanied by a prayer to God to desist from his 
anger at long last and to turn his grace once again toward the people 
who ultimately are uni<iuely his own, In both modes of expression, the 
hope is entertained that ultimately the wrath of God wi)) finally have 
been appeased and wi)) turn itself to punishing the godless foes in double 
measure, making of them at some future day the footstool of Israel, just 
as the priestly historiography had assigned to the Canaanite enemies a 
similar fate. It was also hoped that this exalted conditi{Jn would endure 
so long as Israel did not arouse God's anger by disobedience, thereby 
meriting subjugation at the hands of the heathen. It may be true, as 
modern 'ommentators would have it, that some of these Psalms express 
the personal indignation of pious Pharisees over their persecution at the 
hand!; of Alexander J<:lnnaeus, Nevertheless, a distinctive selection and 
preliervation is evident; and in any case, other Psalms are <iuite obviously 
reactions to the distinctive pariah status of the Jews as a people. 

In no other rehgion in the world do we find a universal deity possess
ing the unparalleled desire for vengeance manifested by Yahweh. In

.deed, an almost unfailing index of the historical value of the data pro
vided by the priestly rev"orking of history is .that the event in <iuestion, 
as for example the battle of Megiddo, does not fit into this theodic)l of 
compensation and vengeance, Thus, the Jewish religion became notably 
a religion of retribution, The virtues enjoined by God are practiced for 
the sake of the hoped for compensation. Moreover, this was originally a 
collective hope th3t the people as a whole would live to see that day of 
restoration, and that only in this way would the individual be able to 
regain his own worth. There developed concomitantly, intermingled 
with the afortmentioned collective theodicy, an individual theodicy of 
personal destiny which had previously been taken for granted. The prob
lems of individual destiny are explored in the Book of Job, which was 
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produced by quite different circles, i.e., the upper strata, and which 
culminates in a renunciation of any solution of the problem and a sub
mission to the absolute sovereignty of God over his creatures. This sub
mission was the precursor of the doctrine of predestination in Puritanism. 
The notion of predestination was bound to arise when the emotional 
dynami€s of divinely ordained eternal punishment in heIl was added to 
the complex of ideas just discussed, involving compensation and the 
absolute sovereignty of Cod. But the belief in predestination did not 
ar';e among the Hebrews of that time. Among them, the conclusion of 
the Book of Job remained almost completely misunderstood in the sense 
intended by its author, mainly. as is well known. because of the uno' 
shakeable strength of the doctrine of collective compensation in the 
Jewish .religion. 

In the mind of. the pious Jew the modism of the law was inevitably 
combin'ed with the aforementioned hope for revenge, which suffused 
practically aU the exilic and postexilic s,lcred scriptures. [\.·10reover, 
through two and a half milJennia this hu'pe appeared in virtually every 
divine service of the Jewish people-a people indissolubly chained to 
religiously sanctified segregation from the other peoV1f'S of the world and 
divine promises relating to this world. From such a cnmeensmory hope 
the Jews were bound to derive new str~!lgth. consciously or uncon
siously. Yet as the l\'1cssiah delayed his arrival. this hope receded in the 
religious thinking of the intellectuals In f'lVOT of the value of an inner 
awareness of Goo or a mildly emotiollal tru~t in Cod's goodness ,15 such, 
combined with a readiness for peace with all the world. This h,!ppt:n~d 
especially in periods during which the social condition of a community 
condemned to complete political isolation was tolerable, On the other 
hand. in epochs characterized by persecutions, like the period of the 
Crusades, the hope for retribution Hamed up anew, either with a pene
trating but vain cry to God for revenge, or with ,I prayer that the soul 
of the Jew might become as dust before the enemy who had cursed him. 
In the latter case there was no recourse to evil words or deeds. but only 
a silent waiting for the fulfillment of God's commandments and th~ 
cultivation of the heart so that it would rcmain open to God. To interpret 
ressentiment as the decisive element in Judaism would be an incredible 
aberration, in view of the many significa~t historical changes which 
Judaism has undergone. Nevertheless, we must not underestimate the 
influence of ressentiment upon even the basic i:haracteristics of the 
Jewish religion. When one compares Judaism with other salvation reli
gions. one finds that in Judaism rhe doctrine of religious resentment has 
an idiosyncratic quality and plays a unique role not found among the 
disprivileged classes of any ot her religion. 
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A theodicy of disprivilege, in some form, is a componen(of every 
salvation religion which draws its adherents primarily from the dis
privileged classes, and the developing priestly ethic accommodated to this 
theodicy wherever it was a component of congregational religion based 
on such groups. 

The absence of resentment, and also of virtually any kind of social 
revolutionary ethics among the pious Hindu and the Asiatic Buddhist 
can be explained by reference to their theodicy of rebirth, according to 
which the caste system itself is eternal and absolutely just. The virtues 
or sins of a former life determine birth imo a particular caste, and one's 
behavior in the present life determines one's chances of improvement in 
the next rebirth. ,hose living under this theodicy experienced no trace 
of the conAict experienced by the Jews between the social claims based 
on God's promises and the actual conditions of dishonor under which 
they lived. This conAict precluded any possibility of finding ease in this 
life for the Jews, who lived in continuous tension with their actual social 
position and in perpetually fruitless expectation and hope. The Jews' 
theodicy of disprivilege was greeted by the pitiless mockery of the godless 
heathen, but for the Jews the theodicy had the consequence of trans 
forming religiOUS criticism of the godless heathen into ever-watchful con 
cern over their own fidelity to the law. This preoccupation was fre
quently tinged with bitterness and threatened by secret self-criticism. 

The Jew was naturally prone, as a result of his lifelong schooling, 
to casuistical meditation upon the religious obligations of his fellow Jews, 
on whose punctilious observance of religiOUS law the whole people 
ultimately depended for Yahweh's favor. There appeared that peculiar 
mixture of elements characteristic of post-exilic times which combined 
despair at finding any meaning in this world of vanity with submission 
to the chastisement of God, anxiet-y lest one sin against God through 
pride, and finally a fear-ridden punctiliousness in ritual and morals. All 
these conAicts forced upon the Jew a desperate struggle, no longer for 
'the respect of others, but for self-respect and a sense of personal worth. 
The stIUggle for a sense of personal worth must have become precarious 
again and again, threatening to wreck the whole meaning of the indivi
dual"s pattern of life, since ultimately the fulfillment of God's promise was 
the only criterion of one's value before God at any given time. 

Success in his occupation actually became one tangible proof of 
God's personal favor for the Jew living in the ghetto. But the conception 
of self-fulfillment (Bewahrung) in a calling (Ber",f) pleasing to god, in 
the sense of inner-worldly asceticism (innerweldiche Askese), is not 
applicable to the Jew. God's blessing was far less stron~.,ly anchored in 
a systematic, rational, merhodical pattern of life for the Jew than for the 
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Puritan, for whom this was the only possible source of the cerlitudo 
salutis. Just as the Jewish sexual ethic remained naturalistic and anti
ascetic, so also did the economic ethic of ancient Judaism remain strongly 
traditionalistic in its basic tenets. It was characterized by a frank respect 
for wealth, which is of course missing in any system of asceticism. In 
addition, the entire system of outward piety had a ritualistic foundation 
among the Jews, and what is more. it was considerably interfused with 
the distinctive emotional mood of the religion. We must note that the 
traditionalistic precepts of the Jewish economic ethics naturally applied 
in their full scope only to one's fellow religionists, not to outsiders, which 
was the case in every ancient ethical system. All in alL then, the belief 
in Yahweh's promises actually produced within the realm of Judaism 
itself a strong component of the morality of res~el1ljment. 

It would be completely erroneous to portray the need for salvation, 
theodicy, or congregational religion as something that developed only 
among disprivileged social strata or even only as a product of resentment, 
hence merely as the outcome of a "slave revolt in morality." This would 
not even be true of ancient Christianity, although it directed its promises 
most emphatically to the poor in spirit and in worldly goods. \Vhat 
results had to follow from the downgrading and rending asunder of the 
fabric of ritual laws (which had been purposefully composed to segregate 
the Jews from the outer world) and from the consequent dissoluliol1 of 
the link between religion and the caste-like position of the faithful as a 
pariah people, can be readily observed in the contrast between Jesus' 
prophecy and its immediate consequences. To be sure, the early Christian 
prophecy contained very definite elements of "retribution" doctrine, in 
the sense of the future equalization of human fates (most clearly ex
pressed in the legend of Lazarus) and of vengeance (which is shown to 
be God's responsibility). Moreover, here too the Kingdom of God is 
interpreted as an earthly kingdom, in the first instance apparently a realm 
set apart particularly or primarily for the Jews, for they from ancient 
times had believed in the tIue God. Yet, it is preCisely the characteristic 
and penetrating res sentiment of the pariah people which is neutralized 
by the implications of the new religious proclamation. 

Not even Jesus' own warnings, according to the tradition, of the 
dangers presented by wealth to the attainment of salvation were moti
vated by asceticism. Certainly the motivation of his preaching against 
wealth was not resentment, for the tradition has preserved many evi
dences of Jesus' intercourse, not only with publicans (who in the 
Palestine of that period were mostly small·time usurers), but also with 
other well-to·do people. Furthermore, resentment cannot be regarded as 
the primary motivation of Jesus' doctrines regarding wealth,-in view of 
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the Gospels' impressive indifference to mundane affails, an indifference 
based upon the power of eschatological expectations. To be sure, the rich 
young man was bidden unconditionally to take his leave of the world 
if he desired to be a perfect disciple. But it is stated that for God all 
things are possible, even the salvation of the wealthy [Matt. 19:21 ff]. 
The rich man who is unable to decide to part with his wealth may none
theless achieve salvation, despite the difficulties in the way. There were 
no "proletarian instincts" in the doctrine and teaching of Jesus, the 
prophet of acosmistic love who brought to the poor in spirit and to the 
good people of this world the happy tidings of the immediate coming 
of the Kingdom of God and of freedom from the domination of evil 
spirits. Similarly, any proletarian denunciation of wealth would have 
been equally alien to the Buddha, for whom the absolute precondition 
of salvation was unconditional withdrawal from the world 

The limited Significance of the factor of ressentiment. and the dubi
ousness of applying the conceptual schema of "repression" almost uni
ver~ally, appear most dearly when Nietzsche mistakenly applies his 
scheme to the altogether inappropriate example of Buddhism. Constitut
ing the most radical antithesis to every type of ressentiment morality, 
Buddhism clearly arose :lS the salvation doctrine of an intellectual stra
tum, originally recruited almost entirely from the privileged castes, 
especially the warrior caste, whirh proudly and aristocratically rejected 
the illusions of life, both here and hereafter. Buddhism may be com
par'.!d in social provenience to the salvation doctrines of the Greeks, 
particularly tbe l\le~Platonic. Manic hean, and Gnostic manifestations, 
CV?:11 though they are radically different in content. The Btlddhist 
hhik.s1m dl'>es not begrudge the entire world, not even a rebirth into 
paradise, to the person who does not desire Nirvana. 

Precisely this example 01 Buddhism demonstrates that the need for 
salvation and ethical religion has Jet another source besides the social 
condition of the disprivileged an the rationalism of the bourgeoisie, 
which is shaped by its way of life This additional factor is intellectual
ism as such, more particularly the metaphysical needs of the human 
mind as it is driven to reflect on ethica'- and religious questions, driven 
not by material need but by an inner compulsion to understand the 
world as a meaningful cosmos and to take up a position toward it. 

NOTES 

I. The Humiliati were bourgeois lay ascetics who were barely toleratedJrom 
their emergence in the Il.th century to their tinal suppressi(m by the Counter· 
Reforma~on in the 16th century. 

 



500 RELIGIOUS GROUPS (SOCIOLOGY OF RELIGION) [Ch_ VI 

2_ Gustav Adolf Deissmann, Lichi 1.1Dm Osten (Tubingen: Mohr, I908), 
234f. 

3. See Werner Sombart. Das Proletariat (Frankfurt: Rutten und Loening, 
J906), 7~ff. and id. Sorialismus una so%iale Bewegung, 1908, 6th ed., 25. (W) 

4. Cf. Weber, The Religion of India, 3061£. 
5. The iheotokos is the regal Virgin; the tenn "imperialist" in the German 

!eXt refers to the "proto-renainance" style of Nicola Pisano (c. 1225-C. 1278). 
On this point, and the bourgeois trends, see Albert Brach. Nic.ola lind Giovanni 
Pisano -una die p!QstiJe des XIV.!ah,h-underts in Siena (Strassburg: Heitz, I904). 
Around J904 there was a dispute about the origins of Nicola Pisano's style; One 
thesis delived it trom the 1m erial studios of Emperor Fr~derick II in Southern Italy; 
d. Georg Swarzenski, Nicolo Pisano (Frankfurt: Ids, 19<.6). The emboUfgeoise
ment can be observed in Pisa in the contrast between Nicola's pulf>it in the Baptis
tely (I259) and that made by Giovanni for the D-uomo (131 I). (Wi) 

6. On ressentiment and the "slave revolt in morality," see Friedrich Nietz
~he, WerRe (Leipzig: Kroner. 1930), II. 38 and 98f. 

Vll 

Intellectualism, Intellectuals, and 

Salvation Religion 

I. Priests and Monks as Intellectualist Elaborator so f 
~eligion 

The destiny of religions has been influenced in a most compre
hensive way by intellectualism and its various relationships to the priest
hood and political authorities. These relationships were in tum inRu
enced by the provenience of the stratum which happened to be the 
most important canier of the particular intdl~ctualism. At first the priest
hood itself was the most important carrier of intellectualism, particularly 
wherever sacred scriptures existed, which would make it necessary for 
the priesthood to become a literary guild engaged in interpreting the 
scriptures and teaChing rheir content, meaning, and proper application. 
But no such development took place in the religions of the ancient city
states. and notably not among the Phoenicians, Greeks, or Romans; nor 
was this phenomenon present in the ethics of China. In these instances 
the development of all metaphysical and ethical thought fell into the 
hands of non-priests. as did the development of theology. which de
veloped to only a v.ery limited extent, e.g-. in Hesiod. 

By contrast, the development of intellectualism by the priesthood, 
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was true to the highest degree in India, in Egypt, in Babylonia, in Zoro· 
astrianism, in Islam, and in ancient and medieval Christianity. So far as 
theology is concerned, the development of intellectualism by the priest
hood has also taken place in modern Christianity. In the religions of 
Egypt, in Zoroastrianism, in some phases of ancient Christianity, and in 
Brahmanism during the age of the Vedas (i.e._ before the rise of lay 
asceticism and the philosophy of the Upanishads) the priesthood suc
ceeded in largely monopolizing the development of religious metaphysics 
and ethics. Such a priestly monopoly was also present in Judaism and 
Islam. But in Judaism it was strongly reduced by the strong impact of 
lay prophecy, and in Islam the very impressive power of the priesthood 
w~s limited by the challenge of Sufi. speculation. In all the branches 
of Buddhism and Islam, as well as in ancient and medieval Christianity, 
it W;JS the monks or groups oriented to monasticism who, besides the 
priests or in their stead, concerned themselves with and wrote in all 
the areas of theological and ethical thought. as well as in metaphysics 
and- considerable segments of science. In addition, they also occupied 
themselves with the production of artistic literature. The cultic impor· 
tance of the singer played a role in bringing epic, lyrical and satirical 
poetry into the Vedas in India and the erotic poetry of Israel into the 
Bible; the psyrhological affinity of mystic and spiritual (pneumatisch) 
emotion to poetic inspiration shaped the role of the mystic in the poetry 
of both the Orient and Occident. 

But here we are concerned, not with literary production, but rather 
the determination of the religion itself by the particular char-icter of the 
intellectual strata who exerted a decisive inAuence upon it. The intel
lectual influence upon religion of the priesthood, even where it was the 
chief carrier of literature, was of quite varied scope, depending on which 
non.priestly strata opposed the priesthood and on the power position of 
the priesthood itself. The specifically ecclesiastical inAuence reached 
its .strongest expression in late Zoroastrianism and in the religions of 
Egypt and Babylonia. Although Judaism of the Deuteronomic and exilic 

. periods W<JS prophetic in essence, the priesthood exerted a marked forma
tive inAuence upon the developing religion. In later Judaism, however. 
it was not the priest but the rabbi who exercised the decisive inRuence. 
Christianity was decisively influenced by the priesthood and by monas~ 
ticism at the end of Antiquity and in the High Middle Ages, and then 
again in the period of the Counter-Reformation. Pastoral inBuences 
were dominant in Lutheranism and early Calvinism. Hinduism was 
fonned and inRuenced to an extraordinary degree by the Brahmins, at 
least in its institutional and social components. This applies particularly 
to the caste system that arose wherever the Brahmins arrived, the social 
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hierarchy of which was ultimately determined by the rank the Brahmins 
assigned to each particular caste. Buddhism in all its vatieties, but par
ticularly Lamaism, has been thoroughly inRuenced by monasticism, whkh 
has to a lesser degree influenced large groups in oriental Christianity. 

2. High-Status Intellectuals uS Religious Innovators 

Here we are particularly concerned with the relationship to the, 
priesthood of the non-ecclesiastical lay intelligentsia other than the 
monks, and in addition, with the relation of the intellectual strata to the 
religious enterprise and their position within the religious community. 
We must at this point establish as a fact of fundamental importance that 
all the great religious doctrines of Asia are creations of intellectuals. The 
salvation doctrines of Buddhism and jainism, as well as aU related 
doctrines, were carried by an intellectual elite that had undergone train
ing in the Vedas. This training, though not always of a strictly scholarly 
nature, was appropriate to the education of Hindu aristocrats, particu
larly members of the Kshatriya nobility, who stood in opposition to the 
Brahmins. In China the carriers of Confucianism, beginning with the 
founder himself and including Lao Tzu, who is officially regarded as 
the initiator of Taoism, were either officials who had received a classical 
literary education or philosophers with corresponding training-

1be religions of China and India display counterparts of practically 
all the theoretical variants of Greek philosophy, though frequently 
in modified form. Confucianism, as the official ethic of China, was 
entirely borne by a group of aspirants to official positions who had re

ceived a classi(;al literary education, but it is true that Taoism became 
a popular enterprise of practical magic. The great reforms of Hinduism 
were accomplished by aristocratic intellectuals who had received a Brah
minic education, although subsequently the organiration of communities 
frequently. fell in!Q the hands of members of lower castes. Thus, the 
process of reform'in 1ndia took another direction from that of the Re
formation in Northern Europe, which was also led by educated men 
who had received professiona: clerical training, as well as from that of 
the Catholic Counter-Reformation, which at first found its chief SIlP

port from Jesuits trained in dialectic, like Salmeron and Laynez. The 
COUlSe of the refotm movement in India differed also from the recon
struction of Islamic doctrine by al-Ghazali [A.D. 1058-111 1 J. which 
combined mysticism and orthodoxy, with leadetship remaining partly 
in the hands of the official hierarchy and partly in the hands of a newly 
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developed office nobility with thfO.ological training. So too, Manicheanism 
and Gnosticism, the salvation religions of the Near East, are both 
specifically religions of intellectuals. This is true of their founders, their 
chief carriers, and the character of their salvation doctrines as well. 

In all these cases, in spite of various differences among the religions 
in question, the intellectual strata were relatively high in the social scale 
and possessed philosophical training that ~orresponded to that of the 
Greek schools of philosophy or to the most learned types of monastic or 
secular humanistic training of the late medieval period. These groups 
were the bearers of the ethic or the salvation doctrine in each case. Thus 
intellectual strata might, within a given religious situation, constitute 
an academic enterprise comparable to that of [he Platonic academy and 
the related schools of philosophy in Greece. In that case the intellectual 
strata, like those in Greece, would take no official position regarding 
existing religious practice. They often ignored or philosophically rein
terpreted the existing religious practice rather than directly withdrawing 
themselves from it. On their part, the official representatives of the cult, 
like the state officials charged with cultic responsibility in China or the 
Brahmins in India, tended to treat the doctrine of the intellectuals as 
either orthodox or heterodox, the latter in the cases of the materialistic 
doctrines of China and the dualist Sankhya philosophy of India. We 
cannot enter into any additional details here regarding these movements, 
which have a primarily academic orientation and are only indirectly 
related to practical religior •. Our chief interest is rather in those other 
movemen.ts, previously mentioned, which are particularly concerned 
with the creation of a religious ethic. Our best examples in classical 
Antiquity are the Pythagoreans and Neo-Platonists. These movements of 
intellectuals have uniformly arisen among socially priVileged strata or 
have been led or deciSively influenced by men from these groups. 

3. The Political Decline of Privileged Strata and the 
Escapism of Intellectuals 

The development of a strong salvation religion by sOcially privileged 
groups normally has the best chance when demilitarization has set in 
for these groups and when they have lost either the possibility of political 
activity or the interest in it. Consequently, salvation religions usually 
emerge when the ruling stra~ noble or middle class, have lost their 
political power to a bureaucratic-militaristic unitary state. The with
drawal of the ruling strata from politics, for whatever reason, also favors 
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the development of a salvation religion. In such a case, the ruling strata 
come to consider their inte]Jectua] training in its ultimate intellectual and 
psychological consequences far more important for them than their 
practical participation in the external affairs of the mundane world. This 
docs not mean that the salvation religions arise only at such times. On 
the contrary, the intellectual conceptions in question may sometimes 
arise without the stimulus of such anterior conditions, as a result of un
prejudiced reflection in periods of dynamic political or social change. 
But in that C::l~C such modes of thought tend to lead a kind of under
ground existence, normally becoming dominant only when the intel
lectuals have undergone depoliticizatlon. 

Confucianism, the ethic of a powerful officialdom, rejected all doc
trines of salvation. On the other hand, hini~m and Buddhism, which 
provide radical antitheses to Confucianist accommodation to the world, 
were tangible expressions of an intellectualist attitude that ",.as utterly 
anti-political, pacifistic, and world-rejecting. We do not know, however, 
whether the sometimes considerable following of these two religions In 

India was increased by events of the times which tended to reduce pre
occupation with political matters. The pJumlism of tiny states headed by 
minor Hindu princes before the time of Alexander, stJtes lacking ,my 
sort of political dyn<lmic in the face of the impressive unity of Brahman
ism (which was gradually forging to the front everywhere in India), 
\\'as in itself enough to induce those groups of the nobility who had un
dergone intellectucll training to seck fulfillment of their interests outside 
of politics. Therefore the scripturally enjOined wodd-renunciation of the 
Brahmin Cas a vannprastha-furc~t dwel1er-who foregoes his portion 
in old age) and the popular veneration accorded to him re~ulted in the 
evolution of non-Brahminie ascetics (shramanas). It is possible of course 
that the actual development went in the other direction, so that the 
recommendation of world-renunciation to the Brahmin who "has seen 
the son of his son" is the later of the two phenomena, and a borrowing. 
In any case, the shramanas, as the possessors of ascetic charisma, soon 
outstripped the official priesthood in popular esteem. This form of monas
tic apoliticism had been endemic among the nobles of India since very 
.early times, i.e., long before apolitical philosophical salvation doctrines 
arose. 

The Near Eastern salvation religions, whether of a mystagogic or 
prophetic type, as well as the oriental and Hellenistic salvation doctrines, 
whether of a mOre religious type or a mOre philosophical type of which 
lay intellectuals were the protagonists, were, insofar as they included the 
socially privileged strata at all, Virtually without exception the conse-
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quence of the educated strata's enforced or voluntary loss of political 
influence and participation. In Babylonia the turn to salvation religion. 
intersected by components whose provenience was outside Babylonia, 
appeared first in Mandaeism. The religion of intellectuals in the Near 
East took this turn first through participation in the cult of Mithra and 
the cults of other saviors, and then through participation in the cults of 
Gnosticism and r.lanicheism, after all politic:d interest had died off in 
the educated strata. In Greece there had alway!> been salvation religion 
among the intellectual strata, even before the Pyth3gorean sect arose. 
but it did not dominate groups with decisive politic1! power. The suc
cess of philosophical salvation doctrines and the propaganda of salvation 
cults :lJnong the by elite during late H<.'I1enic <llld noman times parallels 
these groups' ::nal turning aside from political participation. Indeed, the 
somewhat verbose "religious" interests of our German intellectuals of 
the present time 'dYe mtimately connected with political frustrations that 
are responsible for their political indifference . 

• Quests for salvation which arise among privileged classes are gen
erally characterized by a disposition toward an "illumlllahc.n" mysticism. 
to be analyzed later, which is associated with a distinctively intellectual 
qualification for salvation. This brings about a strong devaluation of the 
natural, sensual, and physical. as constituting, according to their psycho
logical experience, a temptation to deviate from this distinctive road to 
salvation. The exaggeration and fastidious refinement of sexuality, along 
with the simultaneous suppression of normal sexuaIity in favor of substi
tute abreactions, were determined by the life patterns of those who might 
be termed "nothing-but-intellectuals"; and these exaggerations and sup' 
pressions of sexuality occasionally played a role for which modern psy
chopathology has not yet formulated uniformly applicable rules. These 
phenomena are strongly reminiscent of certain phenomena. especially 
in the Gnostic mysteries, which clearly appear to have been sublimated 
masturbatory surrogates for the orgies of the peasantry. These purely 
psychological preconditions of the process whereby religion is irration'al
ized are intersected by the, natural rationalistic need of intellectualism 
to conceive the world as a meaningful COSmos. Some typical outcomes 
are the Hindu doctrine of karma (of which more will be said presently) 
and its Buddhist variant; the Book of Job among the Hebrews, which 
presumably originated in aristocratic intellectual groups; and the com· 
parable elements in Egyptian literature, in Gnostic speculation. and in 
Manichean dualism. 

Once a salvation doctrine and an ethic of intellectualist origin has 
become a mass religion, an esotericism or aristocratic status ethic arises 
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that is adjusted to the needs of the intellectually trained groups. Mean
while, however, the religion has become transformed into a doctrine 
of a popular magical savior, thereby meeting the needs of the non
intellectual masses. Thus inC hina, alongside the Confucianist status 
ethic of the bureaucrats, who were completely uninterested in salvation, 
Taoist magic and Buddhist sacramental and ritud grace survived in a 
petrified form as the faith of the folk, though such beliefs were despised 
by those who had received a classical education. Similarly, the Buddhist 
salvation ethic of the monastic groups lived on alongside the magic and 
idolatry of the laity, the continued existence of tabooistic magic, and the 
new development of a savior religion within Hinduism: In Gnosticism 
and its related cults the intellectualist religion took the form of mys
tagogy, with a hierarchy of sanctifications which the unilluminated were 
excluded from attaining. 

The salvation sought by the intellectual is always based on inner 
need, and hence it is at once more remote from life, more theoretical 
and more systematic than salvation from external distress, the quest for 
which is characteristic of nonprivileged strata. The intellectual seeks in 
various ways, the casuistry of which extends into inflnity, to endow his 
life with a pervasive meaning, and thus to find unity with himself, with 
his fellow men, and with the cosmos. It is the intellectual who conceives 
of the "world" as a problem of meaning. As intellectualism suppresses 
belief in magic, the world's processes become disenchanted, lose their 
magical significance, and henceforth simply "are" '~nd "happen" but no 
longer signify anything. As a consequence, there is a growing demand 
that the world and the total pattern of life be subject to an order ~at 
is significant and meaningful 

The conHictof this requirement of meaningfulness with the em
pirical realities of the world and its institutions, and with the possibilities 
of conducting one's life in the empirical world, are responsible for the 
intellectual's characteristic flight from the world. This may be an escape 
into absolute loneliness, or in its more modern form, e.g., in the case of 
Rousseau, to a nature unspoiled by human institutions. Again, it lll:ly be 
a world-Seeing romanticism like the Bight to the "people," untouched by 
social conventions, characteristic of the Russian narodnichestvo. It 
may be more contemplative, or more actively ascetic; it may primarily 
seek individual salvation or colIe~tive revolutionary transformation of the 
'forld in the direction of a more ethical status. All these doctrines are 
equally appropriRte to apolitical intellectualism and may appear as reli
gious doctrines of salvation, ~s on occasion they have actually appeared. 
The distinctive world-Seeing cllaracter of intellectualist religion also has 
one of its roots here. 
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4· The Religious Impact of Proletarian, Petty-Bourgeois 
and Pariah Intellectualism 

Yet the philosophical intellectualism of those classes that are usually 
well provided for socially and economically (particularly apolitical nobles 
or rentiers, officials, and incumbents of benefices whether of churches, 
monastic establishments, institutions of higher learning, or the like) is 
by no means the only kind of inte llectua lism, and frequently it is not the 
most important kind of intellectualism for the development of religion. 
For there is also a quasi-proletarian (proletaroid) intellectualism that is 
everywhere connected with aristocratic intellectualism by transitional 
forms and differs from it only in the character of its distinctive attitude. 
Members of this class include people at the edge of the minimum stand
ard of living; smalrofficials and incumbents of prebends, who generally 
are equipped with what is regarded as an inferior education; scribes, 
who were not members of privileged strata in periods when writing was 
,a special vocation; elementary school teachers of all sorts; wandering 
poets; narrators; reciters; and practitioners of similar free proletaroid 
callings. Above all, we must include in this category the self-taught 
intelligentsia of the disprivileged ("negatively privileged") strata, of 
whom the classic examples are the Russian proletaroid peasant 'intelli
gentsia in Eastern Europe, and the socialist-anarchist proletarian intel
ligentsia in the West. To this general category there might also be added 
groups of a far different background, such as the Dutch peasantry as 
late as the first half of the nineteenth century, who had an impre.~sive 
knowledge of the Bible, the petty-bourgeOiS Puritans of seventeenth
century England. and the religiously interested journeymen of all times 
and peoples. Above all, there must be included the classical manifesta
tions of the Jewish laity, including the Pharisees, the Chassidim, and 
t he mass of the pious Jews who da i I y studied the law. 

It may be noted that pariah intellectualism, appearing among all 
proletaroid incumbents of small prebends, the Russian peasantry, and 
the mOre or less itinerant folk, derives its intensity from the fact that 
the groups which are at the lower end of, or altogether outside of, the 
social hierarchy stand to a certain extent on the. point of Archimedes 
in relation to social conventions, both in respect to the external order and 
in respect to common opinions. Since these groups are not bound by the 
social conventions, they are capable of an original attitude toward the 
~leaning of the cosmos; and since they are not impeded by any material 
considerations, they ,are capable of intense ethical and religious emotion. 
Insofar as they belonged to the middle classes, like the religiously self
taught petty-bourgeois groups, their religious needs tended to assume 
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either an ethically rigorous or an occuh form. The inteJlec!uaHsm of the 
journeyman stands midway between these [pariah and petty-bourgeois 
manifestations of intellectuali~mJ, and is significant because the itinerant 
journeyman is particularly qualified for missionizing. 

In Eastern Asia and India, so far as is known, pariah intellectualism 
is practically non-existent, as is petty-bourgeois intellectuaHsm. The latter 
reguires the communal feelmg of an urban citizenry, but this is absent. 
Both also lack the emancipation from magic, which is a prerequisite for 
them. Indeed. even those fomls of religion that emerged out of the lower 
castes take their Gathas from the Brahmins. In China as well, there is 
no independent, unofficial intellectualism apart from the Confucian 
education. Confucianism is the ethic of the "noble" man (i.e., the "gen
tleman," as Dvorak' has correctly translated the term) Confucianism 
is guite explicitly a status ethic, or more correctly, a systematization of 
rules of etiquette appropriate to a dignified stratum the members of 
which have undergone literary training. The situation was not different 
in the ancient Levant and Egypt. so far as is known. There the mtel
lectualism of the scribes, insofar as it lead to ethical and religious re
Rection, belonged entirely w the type of inteJlectualism which is some
times apolitiGll hut always ari~tocratic and anti-pleheian. 

5. The Intellectualism of 11 igher- and Lower-Ranking 
Strata in Ancient Judaism 

In ancient Isrdel. the author of the Book of Job assumed that upper
class groups are among the carriers of religious intellectll;lli~m. The Bt)ok 
of Proverbs and related works ~h()w traces in their vcry form of havmg 
been touched by the internutionalization of the educated and apolitical 
higher strata resulting from their mutual contuct with c<]ch other after 
Alexander's arrival in the East. Some of the dicta. in Proverbs ~ire directly 
attributed to a non-Jewish king, and in general the liturature stamped 
with the name of "Solomon" betrays marks of an internutional culture. 
Ben Sira's emphatic stress upon the wisdom of the tithers in opposition 
to Hellenizntion already demonStrates that there wa~; a trend in this 
direction. Moreover, as Bousset2 correctly pointed out, the "scribe" or 
"scriptural scholar" of that time who was learned in the !;JW was, accord
ing to the Book of Ben Sira, a widely traveled and cultivated gentleman. 
There is throughout this book, as Meinhold has emphasized, a dearly 
expressed anti-plebeian line, quite comparable to that found among the 
Greeks: How can the peasant, the smith, or the potter have wisdom, 
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which only leisure for rellection and dedication to study can produce?' 
Ezra is designated as the "first scribe," yet far older was the influential 
position of the priests, ideologists with a pure religious interest who had 
swarmed about the prophets, and without whom the imposition of the 
Book of Deu!.~ronomy would never havc taken place. On the other hand, 
the dominant pv~ition of the scribes, that means, those who know 
Hebrew and can intcrpret the divine commands, and whose position 
is almost equivalent to the Islamic mufti, arises much later than that of 
Ezra, the official creator of the theocracy, who had received his powers 
from the Persian emperor. 

The social position of the scribcs nevertheless underwent changes. 
At the time of thc ~accabean commonwealth, piety-in essence a rather 
s(,hcr wisdom of life, as illustrated by the doctrine of xenophilia-was 
regardcd a~ identical with education or "culture" (m«sar, paideiu); 
thc latter was thc key to virtuc, which was regarded as teachablc in 
the same sense as among the Greeks. Yet the pious intellectuals of even 

.that period, like the majority of the Psalmists, felt themseh'es to hc in 
sharp opposition to the wealthy and proud, among whom fidelitv to the 
law wa~ UnCOl'lImOn, cven though these intellectuals were of thc same 
social class as the wealthy and proud. On thc othcr hand, thc schools 
of scriptural schol:-.--s of the Herodian period, whose fru~tratiol1 and 
psydlOloglcul tcnsion grew in thc face of the obvious incvitability of 
subjugation to a foreign power, produccd a proletaroid cb~s of mter
prctcrs of the law. Thesc scrved as pastoral counselors, pre'lchcrs and 
teachcrs in the synagogues, and thcir rcpresentatives <llso sat in the 
Sanhedrin. They inHucnccd decisively the popular piety of tho~e mem
ber'i Cchaberim) of the Jewish community who were rigidly faithful to 
the law in the sense of the perlLs/lim (pllllri5aioi). In thc Talmudic 
period, this function,ll activity developcd into the rabbin.lte, a profcs'iion 
of congrcgational functionaries. Through this stratum there now cnsued, 
in contrast to wh,lt had gone beforc, a tremendous expansion of petty
bourgeois :md pariah intellectuali'im, such as wc do not find :lmong :Jny 
othcr people. Philo already regardcd "gcneral puhlic schools" for the 
diH:usion of liter,lcy and of systematic education in casuistical thinking as 
the hallmark of thc Jews. It was the influence of this stratum that first 
·supplanted, among urban Jews, the activity of the prophets by the cult 
of fidelity to the law and to the stUdy of the saered scriptures of the law. 

This jewish stratum of popular intellectuals, entirely r(~mote from 
any connection with rnystery religions, unquestionably occupied a lower 
social pO'iition than the strata of philosophers and mystagogucs in Hel
lenistic societies of the Near East. Bur intellectualism was undoubtedly 
already diHu~ed throughout the various social strata of the Hellenistic 
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Orient in pre-Christian times, and in fact produced in the various 
mysteries and cults of salvation, by allegory and speculation, dogmas 
similar to those generattrl by the Orphics, who generally seem to have 
belonged to the middle classes. These mysteries and soteriological specu
lations were certainly well known to a scriptural scholar of the Diaspora 
like Paul, who rejected them vigorously; it will be r£'called that the cult 
of Mithra was widely diffused in Cilicia during the time of Pompey 
[ca. 60 B.c.1 as a religion of pirates, although the epigrdphic evidence for 
its existence specifically at Tars.us stems from the Christian era. It is 
quite likely that salvation hopes of different kinds and origins existed 
side by side in Judaism for a long period, especially in the provinces. ' 
Otherwise, it would have been impossible for Judaism to produce even in 
the period of the prophets, in addition to the idea of a future monarch 
of the Jewish people restored to power, the idea that another king of the 
poor folk would enter Jerusalem upon a donkey; and indeed it would 
have been difficult for the Jews to evolve their idea of the "son of man," 
an obvious Iinguistic product of Semitic grammar. 

All in all, l?y intellectualism, whether of the noble or the pariah 
kind, is involved in every complex soteriology which develops abstrac
tions and opens up cosmic perspectives, going far beyond mythologies 
oriented to the mere processes of nature or to the simple prediction of 
the appearance at some future time of a good king who is already wait
ing somewhere in concealment. 

. 6. The Predominance of Anti-Intellectualist Currents in 
Early Christianity 

This scriptural scholarship, which is an instance of petty-bourgeois 
intellectualism, entered from Judaism into early Christianity. Paul, ap
parently an artisan like many of the late Jewish scriptural scholars (in 
sharp contrast to the intellectuals cJ the period of Ben Sira, who pro
duced anti· plebeian wisdom doctrines), is an outstanding representative 
of this class in early Christianity, though of COurse other traits are also 
to be found in Paul. His gnosis, though very remote from that conceived 
by the speculative intellectuals of the Hellenistic Orient, could later 
provide many points of support for the Marcionite movement. Intel· 
lectualism rooted in a sense of pride that only those chosen by god under
stand the parables of the master was also strongly marked in Paul, who 
bOasted that his true knowledge was "to the Jews a stumbling block and 
to the Greeks foolishness." Paul's doctrine ,Of the dualism of flesh and 
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spirit has some relationship to the attitudes toward sensuality typical of 
intellectualist salvation doctrines, but it is rooted in other conceptions. 
A somewhat superficial acquaintance with Hellenistic philosophy can be 
presumed in his thought. Above all, Paul's conversion was not merely a 
vision, in the sense of hallucinatory perception. Rather, his conversion 
was also recognition of the profound inner relationship between the 
personal fate of the resurrected founder of Christianity and the cultic 
ideologies of the general Oriental savior doctrines and conceptions of 
salvation C with which Paul was well acquainted), in which the promises 
of Jewish prophecy now found their place for him. 

The argumentation of Paul's Epistles represents the highest type of 
dialectic found among petty-bourgeois intellectuals. Paul aSSumes a 
remarkable degree of direct "logical imagination" on the part of the 
groups he is a?dressing in such compositions as the Epistle to the Ro
mans. It is most likely that it was not Paul's doctrine of justification 
which was taken over at the time, but rather his conception of' the 
relationship between spirit and the community and his conception of the 

, manner in which spirit is accommodated to the facts of the everyday 
world. The fierce anger directed against him by the Jews of the Diaspora, 
for whom his dialectical method must have appeared as a misuse of 
education, only shows how thoroughly just such a method corresponded 
to the mental attitude of the petty-bourgeois intellectual. This intel
lectualism was continued by the charismatic teachers (didaskaloO in 
pristine Christian communities as late as the Didache; and Harnack 
found a specimen of its hermeneutic in the Epistle to the Hebrews: But 
this intellectualism disappeared with the slow growth of the bishops' and 
presbyters' monopoly of the spiritual leadership of the community. In 
replacement of such intellectuals and teachers came first the intellectual
ist apologists, then the patristic church fathers and dogmatists, who had 
received a Hellenistic education and were almost all clerics, and then 
the emperors, who had a dilettante interest in theology. The culmination 
of this development was the emergence into power in the LiSt, after vic· 
tory in the iconoclastic struggle, of monks recruited from the lowest non
Greek social groups. Thenceforth it became impossible to eliminate 
completely from the Eastern church the type of fvrmalistic dialectic 
common to all these circles and associated with a semi-intellectualistic, 
semi-primitive, and magical ideal of self-deification of the church. 

Yet one factor was decisIve fnr the fate of ancient Christianity. From 
its inception Christianity w~s a salvation doctrine in respect to its genesis, 
its typical carrier, and the religious way of life that appeared decisive to 
this carrier. From its very beginning, Christianity, notwithstanding the 
many similarities of its soteriological myth to the general Near Eastern 
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pattern of such myths, from which it borrowed elements that it changed, 
took a position against intellectualism with the greatest possible aware
ness and consistency_ Nor docs it argue aga!IJ~st the anti-intellectualism of 
Christianity that Paul took over the hermeneutical methodology of the 
scribes, Primitive Christianity took stands against both the ritualistic 
and legalistic scholarship of Judaism and the soterio]ogy of the Cnostic 
intellectual aristocrats, and it most strongly repudiated ancient phi
losophy. 

The distinctive characteristics of Christianity were its rejection of 
the Gnostic delligration of believers (pistikoi) and its affirmation that 
the exemplary Christians were those endowed with pneuma, the poor 
in spirit, rather than the scholars. Christianity also taught uniquely that 
the way to salvation is not derived from dc;)demic education in the Law, 
from wisdom about the cosmic or psychological grounds of life and suf
fering, from knowledge of the conditions of life within the world, from 
knowledge of the mysterious signi6cance of sacramental rites, or from 
knowledge of the future destiny of the soul in the other world. To these 
hallmarks of Christianity must be added the fact that a comiderable 
portion of the inner history of the early church, including the formula
tion of dogma, represented the struggle of Christianity against intel-
1 ctualism in all its forms. 

If one wishes to characterize succinctly, In a formula so to speak, 
the types representative of the various strat:l th;lt were the primary 
cJrriers or propagators of the so-called world religions, they would be 
the follOWing: In Confucianism, the world-orgamzing bureaucrat; in 
Hinduism, the world-ordering magician; in Buddhism, the mendicant' 
monk wandering through the world; in Isbm, the warrior seeking to 
conquer the world; in Judaism, the wandering trader; and in Chris
tianity, the itinerant journeymnn To he sure, all these types must not 
be taken as exponents of their own occupational or mate-idl "class 
interests," hut rather as the ideological carriers of the kind of ethical or 
sah';ltion doctrine which rather readily conformed to their social position. 

&, for Islam, its distinctive religiosity could have experienced an 
infusion of intellectualism, apart from the olhcial schools of bw and 
theology and the temporary elHorescence of scientilic interests, only after 
its penetration by Sufism, but the latter's orientation was not along intel
lectual lines. Indeed, tendencies toward rationalism were completely 
lacking in the popular delvish faith. In Islam only a few heterodox 
sects, which possessed considerable inRuence :Jt certain times, displayed 
a distinctly intellectualistic character. Otherwise Islam, like medieval 
Christianity, produced in its universities tendencies towards scholas
ticism. 
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7, _.Elite and Mass Intellectualism in Medieval 
Christianity 

5 I 3 

It is imposisble to expatiate here on the relationships of intellectualism 
to religion in medieval Christianit)" In any case this religion, a~ least 
as far as its sociologicaIly significant effects arc concerned, was not spe
cincally oriented to inteHectual elements. The strong influence of mo
nastic rationalism upon the substantive content of the culture may be 
clarified only by a comparison of Occidental mOn;}~ticism with that of 
the Near East and Asia, of which a brief sketch wiJ1 be given later. The 
peculiar nature of Occidental monasticism determined the distincti\-e 
cultural influence of the church in the \Vcst. During the medieval 
period, Occidental Christianity did not havc;) rc1igiom by inteIIectuillism 
of any appreciable extent, whether of a pctty-bourgeois or of a pariah 
character, although some religious lay intellectualism was occasionaJly 
found among the sects. On the other hand, the role of the educated 
classes in the development of the dnlT<'h W~~ not a minor one. The 
educated strata of Carolingian, Ononic, anq S"lic imperial]sm worked 
towards ;m imperial and theocratic cultural org;] niz;] tion, ju~t as did the 
Joseph ite monks in !()th century Russia: Above all, the Gregorian 
reform movement and the struggle for power on the part of the papJcy 
were carried forward by the ideology of an elite inteHectual stratum that 
entered in:.> a united front with the rising bourgeoisie against the feudal 
powers. V/ith the increasing dissemination of university education and 
with the struggle of the papacy to monopolize, for the sake of fiscal 
~dmini<;tration or simple patronage, the enormous numLer of henefices 
which provided the economic support for this eduened stratum, the 
ever-growing cla~s of these "beneficiaries" turned agaimt the papacy In 

what was at first an e~scntiaJJy economic and nationalistic lnterest in 
monopoly. Then, folInwmg the Schism, these inteIlectuals turned against 
the paPJo.:y ideo1ogicalIy, becoming tI)e carriers of the conciliar)' reform 
movement and later of Humanism, 

The ~oc;iology of the Humanists, particularly the transformation of 
a feudal and clerical education into a courtly culture based on the 
largesse of patrons, is not without inherent int~rest, hut we are unable 
to lingcr over it at this ·point. The ambivalent uttitude of the Humanists 
tow;nd the Reformation \\,:,1$ primarily caused hy ideologiczll fnctors. 
Insofar .1<; I tumanists placed themselves in the :'>el'vice of building the 
churches of either tll(' Hcformation or the Countcr-HcformJtion, they 
played an extremely important, though not decisive, role in organizing 
church schools and in developing ductrine. But insofar as they became 
the carriers of particular lcligiosity (actually a whole series of particular 
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types of faith), they remained without permanent inHuence. In keeping 
with their entire pattern of life, these Humanist groups of the classically 
educated were altogether antipathetic to the masses and to the religioU! 
sects. They remained alien to. the turmoil and particularly to the 
demagogy of priests and preachers; on the whole they remained Erastian 
or irenic in temper, for which reason alone they were condemned to 
suffer progressive loss of influence. 

In addition to sophisticated scepticism and rationalistic enlighten
ment, the Humanists displayed a tender religiousness, particularly in the 
Anglican group; an earnest and frequently ascetic moralism, as in the 
circle of Port Royal; and an individualistic mysticism, as in Germany 
during the first period and in Italy. But struggles involving realistic 
power and economic interests were waged, if not by outright violence, 
then at least with the means of demagogy, to which -these Humanist 
groups were not equal. It is obvious that at least those churches desiring 
to win the participation of the ruling classes and particularly of the uni
versities needed classically trained theological polemicists as well as 
preachers with classical training. Within Lutheranism, as a result of its 
alliance with the power of the nobility, the combination of education 
and religious activity rapidly devolved exclusively upon professional 
theologians. 

Hudibras [Samuel Butler's mock-heroic poem, 1663-78] still mocked 
the Puritan groups for their ostensible philosophical erudition, but what 
gave the Puritans, and above all the Baptist sects, their insuperable 
power of resistance was not the intellectualism of the elite but rather 
the intellectualism of the plebeian and occasionally even the pariah , 
classes, for Baptist Protestantism was in its first period a movement 
carried by wandering craftsmen or apostles. There was no distinctive 
intellectual stratum with a characteristic life pattern among these Protes
tant sects, but after the close of a brief period of missionary activity by 
their wandering preachers, it was the middle class that became suffused 
with their intellectualism. The unparalleled diffusion of knowledge 
about the Bible and interest in extremely abstruse and ethereal dogmatic 
controversies which was characteristic of the Puritans of the seventeenth 
century, even among peasants, created a popular religious intellectualism 
never found since, and comparable only to that found in late Judaism 
and to the religious mass intellectualism of the Pauline missionary com
munities. In contrast to the situations in Holland, parts of Scotland, and 
the American colonies, t hi s popular religious intellectualism soon d win
dIed in England after the power spheres and the limits for seizing power 
had been tested and determined in the religious wars. However, this 
period formed the intellectualism of the educated in the Anglo-Saxon 
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realm, marked as it is by a traditional deference toward a deistic· 
enlightened kind·()f religion, of varying degrees of mildness, w~ich never 
reach the point of anti-dericalism (a phenomenon that we will not 
pursue at this point). Since this AngJo.Saxon mentality has been de
termined by the traditionalist attitudes and the moralistic interests of 
the politically powexful middle class, and thus by a. religious plebeian 
intellectualism, it provides the sharpest contrast to the transfonnation 
of the basically aristocratic and court·centered education of rie Latin 
countries into radical antipathy or indifference to the church. 

8. Modem Intellectual St(.~us Groups and Secular 
Salvation Ideologies ' 

These Anglo-Saxon and Latin developments, which ultimately had 
an anti-metaphysical impact, contrast with the German brand of "non
pOlitical" elite education, which is neither apolitical nor anti-political.8 

This kind of education resulted from concrete historical events and had 
few (and mostly negative) sociological- determinants. It was meta· 
physically oriented, but had very little to do with specifically religious 
needs, least of all any quest for salvation. O~ the other hand, the 
plebeian and pariah intel1ectualism of Germany. like that of the Latin 
oountIies, increasingly took a radically ant~-religious tum, which became 
particularly marked after the rise of the economically eschatological 
faith of socialism. This development was in marked ,contrast to that in 
the Anglo-Saxon areas, where the most serious forms of religion since 
Puritan times have had a sectarian rather than an institutional-authori
tarian character. 

Only these anti-religious sects had a stratum of declassed intellectuals 
who were able to sustain a quasi-religious belief in the socialist eschatol
ogy at least for a while. This particular "academic" element receded to 
the extent that the workers took their interests into their own hands. It 
receded further because of the inevitable disillusionment with an almost 
superstitious veneration of science as the possible creator or at least 
prophet of social revolution, violent or peaceful, in the sense of salvation 
from class rule. So, too, it comes about that the only remaining variant 
of socialism in western Europe equivalent to a religious faith, namely 
syndicalism, can easily turn into a romantic game played by circles 
without direct economic interests. 

The last great movement of intellectuals which, though not sus
tained by a uniform faith, shared enough basic elements to approximate 

 



5. I 6 RELIGIOUS GROUPS (SOCIOLOGY OF' RELIGION) [Ch. VI 

a religion was the Russian revolutionary intelligentsia, in which pa
trician, academic and aristocratic intellectuals stood next to plebeian Ones. 
Plebeian intellectualism was represented by th~ proletaroid minor official
dom, which was highly sophisticated· in its SOciological thinking and 
broad cultural interests; it was composed especially of the zemstvo offi
cials (the so-called "third element"). Moreover, this kind of intellectu
alism was advanced by journalists, elementaIY school teachers, revolu
tionary apostles and a peasant intelligentsia that arOse out of the Russian 
social conditions. In the eighteen-seventies, this movement culminated 
in an appeal to a theory of natural rights, oriented primarily toward 
agricultural communism, the so-called narodnichestvo (populism). In 
the nineties, this movement dashed sharply with Marxist dogmatics, but 
in part also aligned itself with it. Moreover, attempts were made to relate 
it, usually in an obscure manner, first to Slavophile romantic, then 
mystical, religiosity or, at least, religious emotionalism. Under the in
Huence of Dostoevsky and Tolstoy, an ascetic and acosmistic patterning 
of personal life was created among some relatively large groups of these 
Russian intellectuals. We shall leave untouched here the question as to 
w ha t extent this movement, so strongly infused with the influence of 
Jewish proletarian intellectuals who were ready for any sacrifice, can 
continue after the catastrophe of the Russian revolution (in 1906). 

In Western Europe, ever since the seventeenth century, the view
points of Enlightenment religions produced, in both Anglo-Saxon and, 
mOre recently, Gallic (..'Ulture areas, unitarian and deistic communities 
and communities of a syncretistic, atheistic, Or free-church variety. Bud
dhistic conceptions, Or what passed for such, also played some part in 
this development. In Gennany, Enlightenment religiOUS views found 
a hearing among the same groups that were interested in Freemasonry, 
namely those devoid of direct economic interests, especially university 
professors but also dedassed ideologists and educated groups partly Or 
wholly belonging to the proletariat. On the other hand, both the Hindu 
Enlightenment (Brahma-Samaj) and the Persian Enlightenment were 
products-of contact with European culture. 

The practical importance of such movements for the sphere of cul
ture was greater in the past than nOW. Many elements conspire to render 
unlikely any serious possibility of a new congregational religion borne 
by intellectuals. This constellation of factors includes the interest of the 
privileged strata in maintaining the existing religion as an instrument for 
controlling the masses, their need for social distance, their abhorrence 
of mass enlightenment as tending to destrqy the prestige of eute groups, 
and their well-founded rejection of any faith in the possibility that some 
new creed acceptable to large segments of the population cC?uld supplant 
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the traditional creeds (from th<: texts of which everyone interprets some
thing away. orthodoxy ten percent and liberals ninety percent). Finolly, 
and above all, there is the scornful indifference of the privileged strata 
to religious problems and to the church. Performance of some irksome 
formalities does not constitute much of a sacrifice, inasmuch as everyone 
knows they are just that-formalities best performed by the official 
guardians of orthodoxy and the social conventions, and acted on in the 
interest of·a successful career because the state requires them performed. 

The need of literary, academic, or cafe·society intellectuals to include 
"religiOUS" feelings in the inventory of their sources of impressions and 
sensations, and among their topics for discussion, has never yet given 
rise to a new religion. Nor can a religiOUS renascence be generated by the 
need of authors to compose books on such interesting topics or by the 
far more effective need of clever publishers to sell such books. No matter 
how much the appearance of a widespread religious interest may be 
simulated, nO new religion has ever resulted from such needs· of in
tellectuals or from their chatter. The pendulum of fashion will presently 
remove this subject of conversation and journalism. 

NOTES 

I. See Ruao!f Dvorak, Chinas Religionen (Miinster: Aschenaorff, Z895), 
vol. I, "Confucius una seine Lehre," Z22; Dvorak uses the English tem\ ·'gentle· 
man"; d. alsoGAzRS, I, 449. 

2. See Wilhelm Bousset, Die Religion des ludentums ins. neuustament/ichen 
Zeitalter (Berlin: Reuther una Reichara, 1906), sec. ea., I87f. 

3. Ecclesiasticus (i.e., The Wisdom of Jesus ben Sirach) xxxviii: 2S-39. The 
reference to Johannes Mc;inhola's writings coula not be iaentitied, but d. his 
Geschichte des jUdischen Volkes (Leipzig: Quelle una Meyer, 1916), 63, which 
was probably publishea too late to be usea here. 

4. Cf. Aaolf von Harnack, Lehrbuch tkr D.ogmengeschichte (Tiibingen: 
Mohr, 1909), vol. I, t04ff; en the Didache ana the ancient ChIistian distinction 
between apostles, prophets ana charismatic teachers, see id., Die Mission wad Aus
breitung aes Christentums in den ersten drei Jahrhunderten (Leipzig: Hinrich, 
1902), 237-5 I. 

5. This refers to the so-callea "Church Party" of the period of Ivan II and 
Vasilii III. arouna 1500. Its leaaer was 10siE Sanin, the abbot of Volokolamsk, 
who extolled the Muscovite rulers as the God·oraained secular ann of the church; 
it was aurir~ this time that the iaea of Moscow as the Thira (ana last) Rome 
b«:arne establishea. Iosif ana his followers, the "Josephites," fought both the 
rationalist heresy of the so-calleCI Juaai'lers, a wiaespreaa ana highly-placea anti· 
Trinitarian ana anti-monastic movement, ana the radical monastic movement of 
Nil Sorski who wantea the cloisters to abanaon the lanas ana villages attachea 
to them The Josephites pressea for an improvement of monastic mores, but they 
aefenaea the monastic lanaholaings against the secular interest of the Tsar as 
well as against otherworaly raaicalism Cf. D. S, Mirsky, Russia: A Social Hi$-
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wry (London: ~t. J931), 138; Gbth.et S1Ddc1. R~ ~hich~e 
(Stuttgart: Kroner. J96~), ~18-30, 

6. In Gaman ""politisch (non-political) usually ~ to an atti~ of 
~ disr:laif\.£or any involvement in ~ activities and £or the ~ties oE 
parliamentafy politics. Thomas 'Mann s nationalist aben-ation during the 6rst 
World War, for example. was entitled·Refiectimu of G Non-Political Man ~ 
tTachtu.gen emes UnpoZitiscnen). Weber attacked the "non-politicaT' politics of 
the Iitelati during the same petWd in bis "Parliament and Government in a Reo
constt cted Cennany" (see Appendix II). SiPce ·the literati tended to p~gate 
grand, albeit unrealistic. po.'itical schemes, they wae not "anti-political: and 
they were alllO not "apoliticar' in an otherworldly Jeligious sense. 

viii 

Theodicy, Salvation, and Rebirth 

I. Theodicy and Eschatology 

Only Judaism and Islam are strictly monotheistic in PJinciple. and 
even in the latter there are some deviations from monotheism in the later 
cult of saints. Christian trinitarianism appears to have a monotheistic 
trend when contrasted with the tritheistic fonns of Hinduism, late Bud
dhism, and Taoism. Yet in practice, the Roman Catholic cult of masses 
and saints actually comes fairly close to polytheism. It is by no means 
the case that every ethical god is necessarily endowed with absolute un
changeableness, omnipotence. and omniscience--that is to say, with an 
absolutely transcendental character. What provides him with this quality 
is the speculation and the ethical dynamic of passionate prophets. Only 
the God of the Jewish prophets attained this trait in an absolute and 
consistent form, and he became also the Cod of the Christians and 
Muslims. Not every ethical conception of god produced this result, nor 
did it lead to ethical monotheism as such Hence, not every approxima
tioti to monotheism is based on an increase in the ethical content of the 
god-concept. It is certainly tJue that not every religious ethic has crystal
lized a god of transcendental quality who created the universe out of 
nothing and directed it himself. 

Yet the legitimation of every distinctively ethical prophecy has always 
required the notion of a god characterized by attributes that set him 
sublimely above the world, and has normally been based on the ra
tionalization of the god-idea along such lines. Of course the manifesta-
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tion and the significance of this sublimity may be '1uite different, de
pending in part on fixed metaphysical conceptions and in part on the 
expression of the concrete ethical interests of the prophets. But the more 
the development tends toward the conception of a transcendental unitary 
god who is universal, the more there arises the problem of how the ex
traordinary power of such a god may be reconciled with the imperfection 
of the wond that he has created and rules over. 

The resultant problem of theodicy is found in ancient Egyptian 
li~rature as well as in Job and in Aeschylus, but in very different forms. 
All Hindu religion was inlluenced by it in the distinctive way necessi
tated hy. its fundamental presuppositions; even a meaningful world order 
that is impersonal and super-theistic must face the problem of the world's 
imperfections. In one fonn or another, this problem belongs everywhere 
among the factors detennining religious evolution and the need for 
salvation. Indeed, a recent '1uestionnaire submitted to thousands of Ger
man workers dlsclosed the fact that their rejection of the god-idea was 
,motivated, not by scientific arguments, but by their difficulty in recon
ciling the idea of providence with the injustice and imperfection of the 
social order.' 

Now the problem ci theodicy has been solved in various ways. These 
solutions stand in the closest relationship both to the forms assumed by 
the god-concept and to the conceptions ci sin and salvation crystallized 
in particular social groups. Let us separate out the various theoretically 
pure types. 

One solution is to assure a just e'luali'Zation by pointing, through 
messianic eschatologies, to a future revolution in this world. In this W3V 

the eschatological process becomes a political and social transformation 
of this world. This solution held that sooner or later there would arise 
some tremendous hero or god who would place his followers in the posi
tions they truly deserved in the world. The suffering of the present 
generation, it was believed, was the conse'luence of the sins of the an-

. cestors, for which god holds the descendants responsible, just as someone 
carrying out blood revenge may hold an entire tribe accountable, and as 
Pope Gregory vrr excommunicated descendants down to the seventh 
generation. Also, it was held that only the descendants of the pious could 
behold the messianic kingdom, as a conse'luence of their ancestors' piety. 
If it perhaps appeared necessary to renounce one's own experience of 
salvation, there was nothing strange in this. Concern about one's children 
was everywhere a definite fact of organic social life, pointing beyond the 
personal interest of an individual and in the direction of another world, 
at least a world beyond one's own death. For those who were alive, the 
exemplary and strict fuHlllment of the positive divine commandments 
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~lned o~iigatory. in order to obtain for the individual himself the 
~~ opportunity for success in life by virtue of god's favor. and in 
fi'1er to ebtain for his descendants a share in the realm of salvation. Sin 
i a breacta of fidelity toward god and an impious rejection of god's prom
ses. Moreover. the desire to participate personally in the messianic king-
10m leads to further consequences: a tremendous religious excitation is 
{enerated when the establishment of the Kingdom of God here On earth 
lppears imminent. Prophets repeatedly arose to proclaim the coming of 
he kingdom. but when such supervention of the messianic kingdom 
lppeared to be unduly delayed, it ~s inevitable that consolation should 
le sought in genuine otherworldly hopes. 

The germ of the conception of a world beyond the present one is 
llready present in the development of magiC into a belief in spirits. But 
it by nO means follows that the existence of a belief in the souls of the 
:lead always develops into a conception of a special realm of the dead. 
Thus. a very widespread view is that the souls of the dead may be in
corporated into animals and plants, depending on the souls' different 
manners of 1i.fe and death, and influenced by their clan and caste con
nections. This is the source of all conceptions regarding the transmigra
tion of the soul. Where there exists a belief in a domain of the dece.ast.:d 
-at first in some geographically remote place, and later above or beneath 
the earth-it by no means follows that the existence of the souls there 
is conceived as eternal For the souls muy be destroyed by violence. may 
perish as the result (j the cessation of sacrihces. or may simply die. which 
is apparently the ancient Chinese view_ 

In keeping with the law of marginal utility. a certain concern for 
one's destiny after death would generally arise when the most essential 
earthly needs have been met. and thus this concern is limited primarily 
to the circles of the noble and the well-to·do. Only these groups and 
occ<lsionally only the chieftains and priests. but never the poor :lnd only 
seldom women, can secure for themselves life in the next world, and they 
do not spare great expenditures ill doing so. It is primarily the example" 
of these groups that serves as a strong stimulus for preoccupation with 
otherworldly expectations. 

, At ,this point there is as yet no question of retribution in the world 
to tome Where a doctrine of ~tIibutions arises, errors in ritual are 
deemed to be the principal causes of such unfortunate consequences. 
This is seen mOSt extensively in the sacred law of the Hindus: whosoever 
violates a caste taboo may be certain of punishment in hell. Only after 
the god-concept has been ethicized does the god' employ moral consid
erations in deciding the fate of human beings in the world to come. The 
differentiation of a paradisf\ and a hell does not necessarily jlrise con-
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comitantly with this development, but is a relatively late product o! 
evolution. As otherworldly expectations become increasingly important; 
the problem of the basic relationship of god to the world and the problem 
of the world's imperfections press into the foreground of thought; tbi~ 
happens the more life here on earth comes to be regarded as a merely 
provisional form of existence when compared to that beyond, the mo~ 
the world comes to be viewed as something created by god ex nihilo, an~ 
therefore subject to decline, the more god himself is conceived as subject 
to transcendental goals and values, and the more a person's behavior in 
this world becomes oriented to his fate in the next. At times, the hope fot 
continued existence in the world beyond produces a direct inversion-in 
accordance with the formula, "the last shall be first"---of the primordial 
view in which it had held this to be a matter of concern only to the 
noble and the wealthy. 

But this view has seldom been worked out consistently, even in th.,. 
religious conceptions of pariah peoples. It did playa great role, howevert 

,in the ancient Jewish ethic. The assumption that suffering, particularl~ 
voluntary suffering, would mollify god and improve one's chances in the 
world to come is found sprinkled through and developed in many types; 
of expectation regarding continued existence after death. These may' 
arise from very diverse religious motivations, and may perhaps derive 
to some extent from the ordeals of heroic asceticism and the practice of 
magicaJ mortification. As a rule, and especially in religions under the in
fluence of the ruling strata, the converse view obtained, viz., that te~ 
restrial differentiations of status could continue into the next world ~ 
well, for the reason that they had been divinely ordained. This belief 
is still apparent in the phrase current in Christian nations, "His late 
Majesty, the King." 

However, the distinctively ethical view was that there would be con
crete retribution of justice and in justice on the basis of a trial of the 
dead, generally conceived in the eschatological process as a univers~l day 

. of judgment. In this wa~', sin assumed the character of a crimen to be 
brought into a system of rational casuistry, a crimen for which satisfac
tion must somehow be given in this world or in the next so that one 
might ultimately stand vindicated before the judge of the dead. Accord
ingly, it would have made sense to grade rewards and punishments into I 
relative degrees of merit and transgression, which was still the case in 
Dante, with the result that they could not really be eternal. But becaule 
of the pale and uncertain character of a person's chances in the next 
world, by comparison with the realities of this world, the remission of 
eternal punishments was practically always regarded as impossible by 
prophets and priests. Eternal punishment, moreover, seemed to be the 
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only appropriate fu16IIments of the demand for vengeance against un· 
believing, renegade, and godless sinners, especially those who had gone 
unpunished on earth. 

2.. Prefiesttnation and Providence 

Heaven, ~, and the judgment of the dead achieved practically unj· 

versal importance, even in religions for which such concepts were com· 
pletely alien, such as ancient Buddhism. However, even though inter· 
mediate realms of existence, such as those depicted in the teachings of ' 
Zoroaster or in the Roman Catholic conception of purgatory, realms en· 
compassing punishments which would only be undergone for limited 
durations, weakened the consistency of conceptions of eternal punish· 
ment, there always remained the difficulty of reconciling the punishment 
of human acts with the conception of an ethical and at the same time 
all-powerful creator of the world, who is ultimately responsible for these 
human actions himself. As people continued to reflect about the insoluble 
problem of the imperfections of the world in the light of god's omni
potence, one result was inevitable: the conception of an unimaginably 
great ethical chasm between the transcendental god and the human 
being continuously enmeshed in the toils of new sin. And this concep
tion inevitably led to the ultimate conclusion, almost reached in the 
Book of Job, that the omnipotent creator God must be envisag~d as be-
yond all ·the ethical claims of his creatures, his counsels impe. ·')US tQ 
human comprehension. Another facet of this emerging view ..IS that 
God's absolute power over his creatures is unlimited, and therefore that 
the criteria of human justice are utterly inapplicable to his behavior. 
With the development of this notion, the problem of theodicy simply 
disappeared altogether. 

In Islam, Allah was deemed by his most passionate adherents to 
possess just such a limitless power over men. In Christianity, the deus 
absconditus was so envisaged, especially by the virtuosi of Christian 
piety. God's sovereign, completely inexplicable, voluntary, and ante
cedently established Ca consequence of his o.mniscience) determination 
has decreed not only human fate on earth but also human destiny after 
death. The idea of the determinism or predestination from all eternity of 
both human life on this earth and human fate in the world beyond comes 
-(0 its strongest possible exp~ion in such views. 1be damned might well 
complain about their sinfulness, imposed by pred<!stination, in the same 
manner as animals might complain because they had not been create~ 
human beings,.a notion expressly stated in Calvinism. . 
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In sucn a context, ethical behavior could never bring about the im
provement of one's own chances in either this world or the next. Yet it 
might have another significance, the practical psycholOgical consequences 
of which would in certain circumstances be of even greater moment; 
it might be considered as a symptom or index of one's own state of reli
gious grace as established by god's decree. For the absolute sovereignty 
of an omnipotent god compels a practical religious concern to tty, at the 
very least, to penetrate god's design in individual cases, Above all, the 
need to ascertain one's own personal destiny in the world beyond is 
of paramount importance. Hence, concomitant with the tendency to re
gard'god as the unlimited sovereign over his creaturrs, there was an jn
clination to see and interpret god's prOvidence and his personal inter-. 
position everywhere in the'world's process. 

Belief in providence is the consistent rationalization of magical divi
nation, to which it is related, and which for that very reason it seeks 
to devaluate as completely as possible, as a matter of principle, No other 
view of the religious relationship could possibly be as radically opposed 
to all magic, both in theory and in practice, as this belief jn providence 
which was dominant in the great theistic religions of, Asia Minor and th~ 
Occident. No other so emphatically affirms the nature of the divine to be 
an essentially dynamiC activity manifested in god's personaL providential 
rule ovct the world. Moreover, there is no view of the religious relation
ship which holds such firm views regarding god's discmionary pee and 
the human creature's need of it, regarding die tremendous distance be
tween god and all his creatures. and consequently reganling the ~ 
hensibility of any deification of "things of the Oesh" as a sacrilege against 
the sovereign god. For the very reason that this religion provides nn 
rational solution of the problem of theodicy, it conceals the greatest ten
sions between the world and god. between the actually. eJcistent and the 
ideal 

3. Other Solution,S of Theodicy: DtuJlism and the 
Transmigration of the Soul 

• , 
Besidrs predestination, there are two other religious outlooks that' 

provide s,stematically conceptualized treatment of the problem of the 
world's imperfections. The first is dualism, 85 expressed more or lrss con
sistently in the later form of ZoroastriaQimJ, in the many fonns d reli
gion jn Asia Minor inHuenced by Zmoastrianism, above all in the final 
form of Babylonian religion (containing some Jewish and Christian in-

 



5 l. 4 RELICIOUS CROUPS (SOCIOLOGY OF RELlC10N) [Ch. VI 

Buences), and in Mandaeism and Gnosticism, down to the great ideas 
of Manicheism. 

At the tum of the third century, Manicheism seemed to stand on 
the threshold of a struggle for world mastery, even in the Mediterranean 
area. According to the Manicheans, god is not almighty, nor did he create 
the world out of nothingness. In justice, unrighteousness, and sm-in 
short, alI the factors that have generated the problem of theodicy-result 
from the darkening of the luminous purity of the great and good gods 
through contact with the opposite autonomous pOwers of darkness, which 
are identi6ed with impure matter. The dominance of these force!f, which 
gives dominion over the world to some satanic power, has arisen through, 
some primordial wickedn~ of men or of angels, or, as in the view of 
many Gnostics, through the inferiority of some subordinate creator of 
the world, e.g., Jehovah or the Demiurge. The final victory of the god 
of light in the ensuing struggle is generally regarded as certain, and this 
constitutes a deviation from strict aualism. The world process, although 
full of inevitable suffering, is a continuous purification of the light from 
the contamination of darkness. This conception of the final struggle 
naturally produces a very powerful eschatological emotional dynamic. 

The general result of such views must be the enhancement of an 
aristOCJltic feeling of prestige on the part of the pure and elect The 
conception of evil, which, on the assumption of a definitely omnipotent 
god, always tends to take a purely ethical direc.tion, may here assume 
a strongly spiritual character. This is because man is not regarded as a 
mere creature facing an absolutely omnipotent power, but as a participan~ 
in the realm of )jght. Motl!OVef, the identification of light with what is 
dearest in man, namely the spirituaL and conversely, the identification 
of darkness with the material and corporeal which cany in themselves 
all the coarser temptations, is practically unavoidable. This view, then, 
connects easily with the doctrine of impurity found in tabooistic ethics. 
Evil appears as soiling, and sin-in a fashion quite like that of magical 
~ appears as a reprehensible and headlong fall to earth from 
the tealm of purity and clarity into that of darkness and confusion, lead
ing to a State of contamination and deserved ignaniny. In practicany all 

. du~ religiODS with an ethical orientation there are unavowed limitations 
of divine omnipotence in the fonn of elements of a dualistic Itlctle of 
thouaht. 

The most complete fonnal solution of the problem of theodicy is the 
special achievement of the Indian doctrine of ~, the s~lled belief 
In the tmlmnigration of souls. This world is viewed as a completely ccn
~ and seIf~ cagnoc. of ethical retribution. Guilt and merit 
~ this wmId. ale unfailingly compensated by fate in the sUtXeSSive 
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lives of t~!! soul, which may be reincarnated innumerable times in ani· 
mal, human, or even divine forms. Ethical merits in this life can make 
possible rebirth into life in heaven, but that life can last only until one's 
credit balance of merits has been completely used up. The finiteness of 
earthly life is the consequence of the finiteness of good or evil deeds in 
the previous life of a particular soul. What may appear from the view· 
point of retribution as un just suffering in the present life of a person 
should be regarded as atonement for sin in a previous existence. Each 
individual forges his own destiny exclusively, and in the strictest sense 
of the word. 

The belief in the transmigration of souls has certain links with widely 
diffused animistic views regarding the passage of the spirits of the dead 
into natural objects. It rationalizes these beliefs, and indeed the entire 
cosmos, by means of purel y ethica'l principles. The naturalistic "causality" 
of our habits of thought is thus supplanted by a universal mechallism of 
retribution, for which no act that is ethically relevant can ever be lost. 
The consequence .for dogma is the complete dispensability, and indeed 
unthinkableness, of an omnipotent god's interference with this mecha· 

\ nism, for the eternal world process provides f9r ethical obligations 
through automatic functioning. The mechallism of retribution is, there· 
fore, a consistent deduction from the super·divine character of the eternal 
order of the world, in contrast to the notion of a god who is set over 
the world, rules it personally, and imposes predestination upon it. In. 
ancient Buddhism, where this mechanistic notion of the eternal order 
of the world has been developed with the greatest consistency, even the 
soul is completely eliminated. What alone exists is the sum of indi.vidual 
good cir evil actions, which are relevant for the mechanisms of kmma 
and associated with the illusion of the ego. 

But on their part, all actions are products of the eternally helpless 
struggle of all created life, which by the very fact of its finite creation is 
destined for annihilation; they all alise from the thirst for life, which. 
brings forth all questing for the world to come and all surrender to 
pleasures here on earth. This thiIst for life is the ineradicable basis of 
individuation and creates life and rebirth as long as it exists. Strictly 
speaking, there is no sin, but only offenses against 0v:e's own clear in· 
terest in escaping from this endless wheel, or at least in not ~g one
self to a rebirth under even more painful circumstances. The meaning 
of ethical behavior may then lie, ~hen modestly conceived, either in 
improving one's chances in his next incarnation or-if the sen~ 
struggle for mere existence is ever to be ended-in the elimination of 
rebirth as such. 

In the doctrine of metempsychOSis there is none of the bifuICation 
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of the world that is found in the ethical dualistic religions of providence. 
TIle dualism of a sacred.. omnipotent, and majestic god confronting the 
ethical inadequacy of all his creatures is altogether lacking. Nor is there. 
as in spiritualistic duali~m, the bisection of all creation into light and 
darkness or into pure and dear spirit on the one side with dark and 
sulJied matter on the other. Here, rather. is an ontological dualism, one 
conaasting the world's transitory events and behavior with the serene 
and per during being of eternal order-immobile divinity, resting in 
dreamless sleep. Only Buddhism has deduced from the doctrine of the 
transmigration of souls its ultimate consequences. This is the most radical 
solution of the problem ~ theodicy, and for that very reason it provides 
as little satisfaction for ethical claims upon god as does the belief in pre- , 
destination. -

4. Salvation: This-Vo' orldly and Other-Worldly 
Only a few religions of salvation have produced a single pure solution 

of the problem of the relation of god to the world and to man from among 
the various possible pure types we have just sketched. Wherever such a 
pure type was prod.uced it lasted for only a little while. Most religions of 
salvation have combined various theories, as a result of mutual interaction 
with each other, and above all in attempts to satisfy the diverse ethic.l 
and intellectual needs of their adherents. Consequendy, the differences 
among vaxious religious theories of god's relation to the world and to man 
must be measured by their degree of approximation to one or another of, 
these pure types', 

Now the various ethical colorations of the doctrines of Sod and sin 
stand in the most intimate relationship to the stIiving for salvation, the 
content of which will be different depending upon what one wants to be 
saved from, and what one wants to be saved for. Not every rational reli
gious ethic is net:essarily an ethic of salV'ation. Thus, Confucianism is a 
re1igious ethic. but it knows nothing at all of a need for salvation. On 
the other hand. Buddhism is exclusively a do .. ~rine of salvation, but it has 
~o god. Many other religions know salvation only as a special concern 
cultivated in narrow conventicles, fn:queuuy as a secret rule. Indeed, 
even in connection with religious activities'which are regarded as distinC
tively sacred and which promise their pa~pants some salvation that 
may be achieved only through these activities, the crassest utilitarian 
e~tions frequently replace anything we are accustomed to term 
"Salvation." 1he pantomimic musical mystery festivals of the great 
chthonic dlities, which controlled both the harvest and the realm of 
the dead, #Omised to the participant in the Eleusinian myst-=ries who 
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was ritwily pure, 6rst wealth and then improvement in his lot in the 
next world. But this was proclaimed without any id~ of compensation, 
purely as a consequence of ritualistic devotion 

In the catalog of goods in the Shih ching, the highest rewards prom
ised to the Chinese subjects for their correct performances of the official 
cult and their fulfillment of personal refigious obligations are wealth and. 
long life, while there is a complete absence of expectations in regard to 

another world and an,- compensation there. Again, it is wealth that 
Zo:-oaster. by the grace of his god, principally e~ for himself and 
those faithful to him. apart from rather extensive promises relating to 
the world beyond. As rewards ror the ethical conduct of its laity, Bud
dhism promises wealth and a long and honorable Ijfe, in complete con
sonance with the doctrines of aD inner-worldly ethics of the Hindu 
reli~ons. Finally, wealth is the blessing bestowed by Cod upon the pious 
Jew. 

But wealth, when acquired in a systematic and legal fashion, is also 
one of the indices of the certification of the state of grace amoqg Prot~ 

'estant ascetic groups. e.g., Calvinists, Baptists, Mennonites, Quakers. 
Reformed Pietists, and Methodists. To be sure, in these cases we are 
deafing with a conception.that decisively rejects wealth (and other mun
dane goods) as a religiOUS goal. But in practice the transition to this 
standpoint is gradual and easy. It is difficult to completely separate con~ 
ceptions of salvation from such promises of redemption from ('·.-r)ression 
and suH'ering as those held forth by the religions of the pariah peoples, 
particularly the Jews, and also by the doctrines of Zoroaster and Muham~ 
mad. For the faithful. t~ese promises mi.ght include world dominion and 
social prestige. which: the true believer in ancient Islam carried in his 
knap-;ack' as the reward for holy war against all infidels; or the promises 
might ~ndude a distinctive religious prestige., such as that ' \ich, ..the 
Israefites were taught by their tradition that God had promiseo them as 
their future. Particularly for the Israefites, therefore, God was in the 
.6lSt instance a redeemer, kcause he had saved them from the Egyptian 
house of bondage and would later redeem them from the ghetto. 

In addition to such economic and political salvation, there is the very 
important factor of liberation from fear of noxious spirits and bad magic 
of any sort, which is held to be responsible for the majority of all the 
evils in life. That Christ broke the power of the demons by the force 
of his spirit and redeemed his foUowers from their control was, in the 
early period of Christianity, one of the most important and inAuential of 
its ··messages. Moreover. the Kingdom of God proclaimed by Jesus of 
Nuareth, which had already come or was held to be close at hand, [Lk. 
J 1 :'io. Mk. I; 15] was a realm of blessedness upon this earth. purged of 
all hate, anxiety. and need; only later did heaven and hell appear in 
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the doctrine. Of course, an eschatology oriented to a future in this world 
would show a distinct tendency to become a hope for the world beyond, 
once the Second Coming (parousia) was delayed Henceforth, emphasis 
had to be shifted to the afterlife: those alive at present would not be 
able to see salvation during their lifetime, but would see it after death, 
when the dead would awaken. 

The distinctive content of otherworldly salvation may essentially 
mean freedom from the physical, psychological, and social sufferings of 
terrestrial life. On the other hand, it may ~ more concerned with a 
liberation from the senseless treadmill and transitoriness of life as such. 
Finally, it may be focused primarily on the inevitable imperfection of 
the individual, whether this be regarded more as chronic contamination, 
acute inClination to sin, or more spiritually, as entanglement in the 
mur ky confusion of earthly ignorance. 

Our concern is essentially with the quest for salvation, whatever its 
form, insofar as it produced certain consequences for practical behavior 
in the world It is most likely to acquire such a positive orientation to 
mundane affairs as the result of a conduct of life which is distinctively 
determined by religion and given coherence by some central meaning or 
positive goal. In other words, a quest for salvation in any religious group 
has the strongest chance of exerting practical influences when there has 
arisen, out of religious motivations, a systematization of practical conduct 
resulting from an orientation to certain integral values. The goal and 
significance of such a pattern of life may remain altogether oriented to 
this world, or it may focus on the world beyond, at least in part. In the 
various ~eligions, this has taken place in exceedingly diverse fashions, 
and in different degrees, and even within each religion there are corre
sponding differences among its various adherents. Furthennore, the reli
gious systematization of the conduct of life has, in the nature of the 
case, certain limits insofar as it seeks to exert influence upon eCO!lOmic 
behavior. Finally. religious motivations, especially the hope of salvation, 
need not necessarily exert any influence at all upon the manner of the 
conduct of life, particularly the manner of economic conduct Yet they 
may do so to a very considerable extent. 

l'he hope of salvation has the mOSt far-reaching consequences for 
'the conduct of life when salvation takes the fonn of a process that casts 
its shadow before it in this life already, or the form of a subjective proc
ess taking place completely in this world; hence, when this hope is 
tantamount to "sanctin.cation" or leads to it or is a precondition of it. 
Sanctin.cation may then occur as either a gradual process of purin.cation 
or a sudden transformation of the spirit (mef4nOia), a rehirth. 

1'he notion of rebirth as such is very ancient, and its most classical 
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development is actually to be found in the spirit belief of magic. The 
possession of magical charisma almost always presupposes rebirth. The 
distinctive education of the magician himself, his specific pattern of life, 
and his distinctive training of the warrior hero are all oriented to rebirth 
and the insurance of the possession of magical power. This process is 
mediated by I'removal" (EntrUckung) in the form of ecstasy, and by the 
acquisition of a new soul, generally followed by a change of name. A 
vestige of these notions is still extant in the monastic consecration cere
mony. Rebirth is at Srst relevant only to the professional magician, as a 
magical precondition for insuring the charisma of the wizard or warrior. 
But in the most consistent types of salvation religion it becomes a quality 
of devotional mood indispensable for religious salvation, an attitude 
which the individual must acquire and which he must make manifest 
in his pattern of life. 

NOTES 

1. See Adolf Levenstein, Die A1'beiterfrage (Munich: Reinhardt, 19U). 
Levenstein, a worker and self-taught researcher, who pioneered in the survey 
Seld, was publicly prodded by Weber into making a more detailed analysis of his 
results. See Weber, "Zur Methodik sozialpsychologischer Enqueten und ihrer 
Bearbeitung," Archiv fur Soz.tpl~sChQft, z9. 190 9. 949-58; cf. also Anthony 
R. Oberschall, Eml'iriclJl SociQI Rese4rcn in Germany 1848-1914 (1he Hague: 
Mouton, 1965) 94ff., and Paul La::arsfelcl. and id., "Max Weber and Empirical 
Social Research," A~" Sociological Review, 30:2, April 1965, 190£. 

2. An allusion to the famous, but apocryphal statement attIibuted to Napo
leon J: "Tout solcl.at fran~s porte dans sa gibeme Ie bAton de marechal de 
France.." 

ix 

Salvation Through The Believer's .Efforts 1 

1. Salvation Through Ritual 

The influence any religion exerts on the conduct of ljfe, and espe
cially on the conditions of Ie birth, varies in accordance with the par
ticular path to salvation which is desired and striven for, and in ac· 
cordance with the psychological quality of the salvation in question. 
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Salvation may be the accomplishment of the individual himself 
without any assistance on the part of supernatural poweIS, e.g., in 
ancient Buddhism. In this case, one path to salvation leads through the 
purely ritual activities and ceremonies of cults, both within religious 
worship and in everyday behavior. Pure ritualism as such is not very 
different from magic in its effect on the conduct of life. Indeed, ritua)
ism may even lag behind magic, inasmuch as magical religion occasion
ally produced a definite and rather thorough methodology of rebirth, 
which ritualism did not always succeed in doing. A religion of salvation 
may systematize the purely formal and specific activities of ritual into 
a'devotion w:ith a distinctive religious mood CAndacht), in which the 
rites to be performed are symbols of the divine. Then this religious mood 
is the truly redemptory ~uality. Once It is missing, only the bare and 
formal magical ritualism remains. This has happened as a matter d 
course again and again in the routinization of aU devotional religions. 

The conse~uences of a ritualistic religion of devotion may be ~uite 
diversified. lbe comprehensive ritualistic regimentation of life among 
pious Hindus, which by European standards placed extraordinary daily 
demands upon the devout, would have rendered virtuaI1y impossible 
the coexistence of a life of exemplary piety in the world with any in
tensive ac~uisitive economic activity, if these demands had been foJ
lowed exactly. Such extreme ~evotional piety is diametricaUy opposite 
to Puritanism in one respect: such a program of ritualism couId be 
executed completely only bya man 'of means, who is free from the 
burden d hard work. But this circumstance limiting the number of, 
those whose conduct of life can be influenced by ritualism is to some 
extent avoidable, whereas another inherent limiting circumstance is 
even more basic to the nature d ritualism. 

Ritualistic salvation, especia1ly when it limits the layman to a spec
tator role, or confines his participation to simple or essentiany passive 
manipulations, especiaUy in situations in which the ritual attitude is 
sublimated as much as possible into a devotional mood, stresses the mood 
of the pious moment that appean to bring the salvation. Conse~uently, 
the possession of an essentiaIIy ephemeral subjective state is striven after, 
and this subjective state-·because of the idiosyncratic irresponsibility 
~haracterizing, for example, the hearing of a mass or the witnessing of 
a mystical play-has often only a negligible effect on behavior once the 
ceremony is over. The meager effect such experiences frequently have 
upon everyday ethical living may be compared to the insignificant in
fluence, in this respect, of a beautiful and inspiring pJayupon the theater 
public no matter how much it has been moved by it. All salvation deriv
ing from mysteries has such an inconstant character as it .purports to 
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produce its efff;ct ex opere opertlto, by means of an occasional devotional 
mood. There is no motivation for the believer's actual proof by deed, 
which might guarantee a rebirth. ' 

On the other hand, when the occasioml devotion indu~ed br ritual 
is escalated into a continuing piety and the effort is made to incorporate 
this piety into everyday living, this ritualistic piety mo~t readily takes 
on a mystical character. This transition is facilitated by the requirement 
that religiOUS devotion lead to the participant's possession of a subjec
tive state. But the disposition- to mysticism is an individu'31 charisma. 
Hence. it is no accident that the great mystical prophecies of salvation. 
like the Hindu and others in the Orient, have te.nded to fall into pure 
ritualism as they have become routinized. What is of primary Concern 
to us is that in ritualism the psychological condition striven for ulti
mately leads dJlectly away from rational activity. Virtually all mystery 
cults have this effect Their typical intention is the administration of 
sacramental grace: redemption from guilt is achieved by the sheer sacred-

,ness of the manipulation. Like every form of magiC. this process has a 
tendency to become diverted from everyday life. thereby failing to exert 
any influence upon it. 

But a sacrament might have a very different effect if its distribution 
and administration were linked to the presupposition that the sacrament 
could bring salvation only to those who have become ethicall~ purified 
in the sight of god, and might indeed bring ruin to all others. Even up 
to the threshold of the present time, large groups of people have felt a 
terrifying fear of the Lord's Supper (the sacrament of the Eucharist) 
because of the doctrine that "whoever does not believe and yet eats. 
eats and drinks himself to judgment." Such factors cOtlld exert a strong 
inHuence upon everyday behavior wherever, as in ascetic Protestantism. 
there was no central source for the provision of absolution, and where 

. further participation in the sacramental communion occurred frequently, 
providing a very important index of piety. 

In all Christian denominations, participation in sacramental com
munion is connected with a prescription of confession as the prelude to 
partaking of the Lord's Supper. But in assessing the importance of con
fession, everything depends upon what religious rules are prescribed as 
determining whether sacramental communion may be taken with profit 
to the participant. Only ritual purity was required for this purpose by 
the majority of non-Christian ancient mystery cults. though under cer
tain circumstances the devotee was disqualified by grave blood gUilt or 
other speCific sins. Thus. most of these mysteries had nothing resembling 
a confessional. But wherever the requirement of ritual purity became 
rationalized in the direction of spiritual freedom from sin, the particu-
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lar forms of control and, where it existed, of the confessional became 
important for the type and degree of their possible influence upon daily 
life. From the pragmatic point of view, ritual as such was in every case 
only an instIument for influencing the all-important extra-ritual be
havior. So much is this the case that wherever the Eucharist was most 
completely stripped of its magical character, and where further no con
trol by means of the confessional existed, e.g., in Puritanism, com
munion nevertheless exerted an ethical effect, in some cases precisely 
because of the absence of magical and confessional controls. 

A ritualistic religion may exert an ethical effect in another and 
indirect way, by requiring that participants be specially schooled This, 
happened where, as in ancient Judaism, the fulfillment of ritual com
mandments required of the laity some active ritual behavior or some 
ritual avoidance of behavior, and where the formalistic side of the ritual 
had become so systematized into a comprehensive body of law that 
adequate understanding of it required special schooling. Philo empha
sized already in ancient times that the Jews, in contrast to all other 
peoples, were trained from their earliest youth (along the lines of our 
public school system) and received a continuous intellectual training in 
systematic casuistry. Indeed, the literary character of Jewish law is 
responsible for the fact that even in modem times many Jews, e.g., those 
in Eastern Europe, have been the only people in theIr society to enjoy 
systematic popular education. Even in Amiquity, pious Jews had been 
led to equate persons unschooled in the law with the godless. Such 
casuistic training of the intellect naturally exerts an effect on everyday 
life, especially when it involves not only ritual and cultic obligations, as' 
those of Hindu law, but also a systematic regulation of the ethics of 
everyday living as well. Then the works of salvation arc primarily social 
achievements, distinctively different from culric performances. 

2. Salvation Through Good Works 
The social achievements which are regarded as conducive to salva

tion may be of very different types. Thus, gods of war welcome into 
their paradise only those who have fallen in battle, or at least show them 
preference. In the Brahmin ethic the king was explicitly en joined to 
seek death in battle once he had beheld his grandson. On the other 
hand, the social achievements in question may be works of "love for 
one's fellow men." But in either case systematization may ensue, and, 
as we have already seen, it is. generally the function of prophecy to 
accomplish just this systemati7.ation. 
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A developing systematization of an ethic of "good wmks" mny assume 
either of two very different fmms. In the fhst major form of systematiza
tiOn of an ethic of good wmks, the particular actions of an individual 
in quest of salvation, whether virtuous or wicked actions, can be evalu
ated singly and credited to m subtracted from the individual's account. 
Each individual is regarded as the carrier of his own behavior pattern 
and as possessing ethical standards only tenuously; he may turn out to 
be a weaker or a stronger creature in the face of temptation, according 
to the force of the subjective or external situation. Yet it is held that his 
religious fate depends upon his actual achievements, in their relationship 
to one another. 

This first type of systematization is consistently followed in Zoroast
lian.sm, particularly in the oldest Gamas by the founder himself, which 
depict the judge of all the dead balanCing the guilt and merit of indi
vidual actions in a very precise bookkeeping and determining the re
ligious fate of the individual person according to the outcome of this 
accounting. This notion appears among the Hindus in an even mme 
heightened fonn, as a consequence of the doctrine of karma. It is held 
that within the ethical mechanism of the world not a single good or evil 
action can ever be lost. Each action, being ineradicable, r,lust necessarily 
produce, by an ahnost automatic process, inevitable consequences in this 
life or in some future rebirth. This essential principle of life-accounting 
also remained the basic view of popular Judaism regarding the indi
vidual's relationship to God. Finally, Roman Catholicism and the 
mienta1 Christian churches held views very close to this, at least in 
practice. The intentio, according to the ethical evaluation of behavior 
in Catholicism, is not really a uniform quality of personality, of whic h 
conduct is the expression. Rather, it is the concrete intent (somewhat 
in the sense of the bona ~des, mala fides, culpa, and dolus of the Roman 
1a w) be hind a particular action. This view, w hen con sis tentl y main
tained' eschews the yearning fm "rebirth" [in this life] in the strict sense 
of an ethic of inwurdness. A result is that the conduct of life remains, 
from the viewpoint of ethics, an unmethodical and miscellaneous suc
cession of discrete acrions_ 

The second major form of systematization of an ethic of good wmks 
treats individual actions as symptoms and expressions of an underlying 
ethical total personality. It is instructive to recall the attitude of the more 
rigorous Spartans toward a comrade who had fallen in battle in order to 
atone fm an earlier manifestation of cowardice-a kind of "redeeming 
duel" [as practiced by German fraternities]. They did not regard him 
as having rehabilitated his ethical status, since he had acted bravely fm' 
a specific reason and not "out of the totality of his personality," as we 
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would term it. In the religious sphere too, fonnal sanctification by the 
good works shown in external actions is supplanted by the value ci the 
total personality pattern, which in the Spartan example would be an 
habitual temper of heroism. A similar principle applies to social achieve
ments'of all sorts. If they demonstrate "love for one's fellow man," then 
ethical systematization of this kind requires that the actor ~ the 
charisma of "goodness." 

It is important that. rlle specific action be really symptomatic of the 
total character and ~t no significance be attached to it when it is a 
result of accident. Thus. this ethic of inwardness (Gesmnungsethik), 
in its most highly systematized fO~J may make increased demands at 
the level of the total personality and yet be more tolera~t in regard to 
particular transgressions. But this i5 not always the case, and the ethic 
of inwardness is generally the most distinctive form of ethical rigorism. 
On the one hand, a total personality pattern with positive Ieligious 
qualifications may be regarded as a divine gift, the presence of which 
will manifest itself in a general orientation to whatever is demanded by 
religion, namely a pattern of life integrally and methodically OIiented to 
the values of' religion. On the other hand, a religious total personality 
pattern may be envisaged as something which may in pIinciple he ac
quired through training in goodness. Of course this training itself will 
consist of a rationalized, methodical direction of the entire pattern of 
life, and not an accumulation of single, unrelated actions. Although 
these two views of the origin of a religious total personality pattern 
prpduce very similar_practical results, yet one particular result of the ' 
methodical training of the total peIsonality pattern is that the social and 

. ethical quality of actions falls into ~econdaIy importance, while the 
religious effort expended upon oneself ~omes of primazy importance 
Consequently, religious good works with a social orientation become 
mere instruments of selfperfection: a methodology of salvation. 

J. Salvation Through Self-Perfection 

Now ethical religions are by no means the first to produce such a 
"methodology" of salvation. On the contrary, highly systematized pro
cedures fr~uently played significant roles in those awakenings to 
charismatic rebirth which promised the acquisition of magical powers. 
lbis animistic trend of thinking entailed belief in the incarnation of a 
new soul within one's own body, the possession of one's soul by a power
ful demon, or the removal of one's soul to a realm of spirits. In all cases 
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the possibility of attaining superhuman actions and powers was involved. 
"Other-w<zrldly" goals were of course completely lacking in all this. 
What is more, this capacity for ecstasy might be used for the most diverse 
purposes. ThUs, only by acquiring a new soul through rebirth can the 
warrior achieve superhuman deeds of heroism. The original sense of 
"rebirth" as producing either a hero Or a magician remains present in all 
vestigial initiation ceremonies, e.g., the reception of youth into the 
religious brotherhood of the phratry and their equipment with the 
paraphernalia of war, or the ?ecoration of youth with the insignia of 
manhood in China and India (where the members of the higher castes 
are:termed the "twice-born"). All these ceremonies were originally as~ 
sociated with activities which produced or symbolized ecstasy, and the 
only purpose of the associated training'is the testing or arousing of the 
capacity for ecstasy. . 

Ecstasy as an instIument of salvation or self·deification, our exclusive 
interest here, may have the essential character of an acute mental aberra
tion or possession; or else the character of a chronically heightened 

, idiosyncratic religious mood, tending either toward greater intensity of 
life or toward alienation from life. This escalated, intensi6ed religious 
mood can be of either a mpre contemplative or a more active type. It 
should go without saying that a methodical approach to sancti6cation 
was not the means used to produce the state of acute ecstasy. Rather, 
the various methods for breaking down organic inhibitions were of 
primaly importance in producing ecstasy. Organic inhibitions were 
broken down by the production of acute toxic states induced by alcohol, 
tobacco, or other drugs which have intoxicating effects; by music and 
dance; by sexuality; or by a combination of aU three-in short by orgy. 
Ecstasy was also produced by the provocation of hysterical or epileptoid 
seizures among those with predisposition!> toward such paroxysms, which 
in tum produced orgiastic states in others. However, these acute ecstasies 
are transitory in their nature and apt to leave but few positive traces 
On everyday behavior. Moreover, they lack the meaningful content re
vealed by prophetic religion. 

It would· appear that a much more enduring possession of the 
charismatic condition is promised by those milder forms of euphoria 
which may be e~erienced as either a dreamlike mystical illumination 
or a more active and ethical conversion. Furthennore, they produce a 
meaningful relationship to the world, and they correspond in quality to 
evaluations of an eternal order or an ethical god such as are proclaimed 
by prophecy. We have already seen that magiC is acquainted with a 
systematic procedure of sanctification for the purpose of evoking charis
matic qualities, in addition to its last resort to the acute orgy. For pro-
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fessional magicians and warriors need permanent states of charisma as 
well as acute ecstasies. 

Not only do the prophets of ethical salvation not need orgiastic in
tmdcation, but it actually stands in the way of the systematic ethical 
patterning of life they require. For this reason, the primary target of 
Zoroaster's indignant ethical rationalism was orgiastic ecstasy, particu
larly the intoxicating cult of the SomIJ sacrifice, which he deemed un
worthy of man and cruel to beasts. For the same reason, Moses directed 
his rationalized ethical attack against the orgy of the dance, just as many 
founders or prophets of. ethical religion attacked "whoredom," i.e., 
orgiastic temple prostitution. As the process of rationalization went for
ward, the goal of methodically planned religious sanctification increas~ 
ingly transformed the acute intoxication induced by orgy into a milder 
hut more permanent habitus, and moreover one that was consciously 
possessed. This transformation was strongly influenced by, alf]ong other 
things, the particular concept of the divine that was entertained. The 
ultimate purpose to be served by the planned procedure of sanctifica
tion remained eveIywhere the same purpose which was served in an 
acute way by the orgy, namely the incarnation within man of a super
natural being, and therefore presently of a god Stated differently, the 
g<,>al was self·deification. Only now this incarnation had to become a 
continuous personality pattern, so far as possible. Thus, the entire pro
cedure for achieving consecration was directed to attaining this posses
sion of the god himself here.on earth. 

But wherever there is belief in a transcendental god, all-powerful in 
contrast to his creatures, the goal of methodical sanctification can no 
longer be self·deification in this sense and must become the acquisition 
of those religious Cjualities the god demands in men. Hence the goal of 
sanctification becomes oriented to the world beyond and to ethics. The 
aim is no longer to possess god, for this cannot be done, but either to 
become his instrument or to be spiritually suffused by him. Spiritual 
suffusion is obviously closer to self·deification than is instrumentality. 
This difference had important consequences for methodic sanctification 
itself, as we shall later e;.(plain. But in the beglnning of this development 
there were important points of agreement between the methods directed 
a t instrumentality and those directed at spiritual suffusion In both cases 
the average man had to eliminate from his everyday life whatever was 
not godlike, so that he himself might become more like god. The primary 
ungodlike factors were actually the average habitus of the human body 
and the everyday world, as those are given by nature. 

At this early point in the development of soteriological methodology 
of sanctification, it was still directly linked with its magical prec.ursor, 
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the methods of which it merely rationalized and accommodated to its 
new views concerning the nature of the superhuman and the signif
icance of religious sancti6cation. Experience taught that by the hysteroid 
"deadening" of the bodies of those with special religious qualifications 
it was possible to render such bodies anesthetic or cataleptic and to 
produce in them by suggestion sundry actions that nonnal neurological 
functioning could never produce. It had also been learned from experi
ence that all soils of visionary and spiritual phenomena might easily 
appear during such states. In different persons, these phenomena might 
consist in speaking with strange tongues, manifesting hypnotic and other 
suggestive powers, experiencing impulses toward mystical illumination 
and ethical conve!sion, or experiencing profound anguish over one's sins 
and joyous emotion deriving from suffusion by the spirit of the god. 
These states might even follow each other in rapid succession. It was a 
further lesson of experience that all these extraordinary capacities and 
manifestations would disappear following a surrender to the natural 

, functions and needs of the body, or a surrender to the distracting inter
ests of everyday life. As the yearning for salvation developed, men every
where drew [negative] inferences about the relationship of mental states 
to the natural functioning of the body and to the social and economic 
requirements of everyday life. 

The specific soteriological methods and procedures for achieving 
sanctification are, in their most highly developed forms, practically all of 
Indian provenience. In India they were undoubtedly developed in con
nection with procedures for the magical coercion of spitits. Even in 
r ndia these procedures increasingly tended to become a methodology of 
self-deification, and indeed they never lost this tendency. Self·deification 
was the prevalent goal of sanctification, from the beginnings of the soma 
cult of intoxication in ancient Vedic times up through the development 
of sublime methods of intellectualist ecstasy and the elaboration of erotic 
orgies (whether in coarser or more re6ned rorm, and whether actually 
enacted in behavior or only imaginatively enacted within the cult), 
which to this day dominate the most popular form of Hindu religion, the 
cult of Krishna. This sublimated type of intellectualist ecstasy and an 
attenuated method of orgiastic dervishism were introduced into Islam via 
Sufism. To this day Indians are still their typical carriers even as far 
a6eld as Bosnia (according to a recent statement by Dr. Frank)! 

The two greatest powers of religious rationalism in history, the 
Roman church in the Occident and Confucianism in China, consistently 
suppressed this type of ~tasy in their domains. Christianity also sub
limated ecstasy into semi·erotic mysticism such as that of Saint Bernard, 
fervent Mariolatry, the quietism of the Counter-Reformation, and the 
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emotional piety of Zinzendorf. The specifically extraordinary nature of 
the experiences characteristic of all orgiastic cults, and particularly of 
all erotic ones, accoun~, for their having exerted no inBuence on every
day life, or at least in the direction of rationalization or systematization
as is seen clearly in the fad that the Hindu and (in general) the detvish 
religiosities produced no methodology that aimed at the control of every
day living. 

4. The Certainty of Grace and the Religious Virtuosi 

Yet the gap between unusual and routine reugious experiences tends 
to be e Hminated by evolution towards the systematizatioR and ration
alization of the methods for attaining n;Iigious sanctification. Ou t of the 
unlimited variety of subjective conditions which may be engendered by 
methodical procedures of sanctincation, certain of them may 6naIIy 
emerge as of central importance, not only because they represent psycho
physical states of extraordinaty quality, but because they also appear to 
provide a secure and continuous possession of the distinctive religious 
acquirement. This is the aSS'UTance of grace (certitudo salutis, perse
verantia gratiae). This certainly may be characterized by a more mystical 
or by a more actively ethkal coloration, about which more wiII be said 
presently. But in either case, it constitutes the conscious possession of a 
lasting, integrated foundation for the conduct of life. To heighten the 
conscious awareness of this rdigious possession, orgiastic ecstasy and . 
irrational, merely irritating emotional methods of deadening sensation 
are replaced, principaIIy by planned reductions of bodily functioning, 
such as can be achieved by continuous malnuttition, sexual abstinence, 
regulation of respiration, and the like. In addition, drinking and other 
psychic processes are trained in a systematic concentration of the soul 
upon whatever is alone essential in religion. Examples of such psycho
logical training are found in the Hindu techniques of Yoga, the con
tinuous repetition of sacred syllables (e.g., Om), meditation focused on 
circles and other geometrical figures, and various exercises designed to 
effect a planned evacuation of the consciousness. 

But in order to further secUre continuity and uniformity in the 
possession of the religious good, the rationalization of the methodology 
of sanctification finally evolved even beyond the methods just men
tioned to an appatent inversion, a planned limitation of the exercises to 
those devices which tend to insure continuity of the religious mood. 
This meant the abandonment of all techniques that are irration.!l1 from 
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the viewpoint of hygiene. For just as every sort of intoxication, whether 
it be the orgiastic ecstasy of heroes, erotic orgies' or the ecstasy of 
terpsichorean frenzies, inevitably culminates in physical collapse, so 
hysterical suffusion with religious emotionalism leads to psychic collapse, 
which in th.e religious sphere is experienced as a state of profound aban
donment bygod. 

In Greece the -cultivation of disciplined martial heroism finally 
attenuated the wanior ecstasy into the perpetual equableness of sophro
syne, tolerating only the purely musical, rhythmically engendered forms 
of ekstasis, and carefully evaluating the ethos of music for political cor
rectness. In the same way, but in a more thorough manner, Confucian 
rationalism permitted only the pentatonic scale in music. Similarly, the 
monastic procedural plan for attainin g sanctification developed increas
ingly in the direction of rationalization, culminating in India in the 
;alvation methodology of ancient Buddhism and in the Occident in the 
Jesuit monastic order which exerted the greatest historical inAuence. 
Thus, all these methodologies of sanctification developed a combined 
physicil and psychic regimen and an equally methodical regulation of 
the manner and scope of all thought and action, thus producing in the 
individual the most completely alert, voluntaIY, and anti-instinctual 
control over his own physical and psychological processes, and insuring 
the systematic regulation of life in subordination to the religiOUS end. 
The goals, the specific contents, and the actual results of the planned 
procedures were very variable. 

That people differ widely in their religious capacities was found to 
be true in every religion based on a systematic procedure of sanctifica
tion, regardless of the specific goal of sanctification and the particular 
manner in which it was implemented. As it had been recognized that 
not everyone possesses the charisma by which he might evoke in himself 
the experiences leading to rebirth. as a magician, so it was also recognized 
that not everyone possesses the charisma that makes possible the con-

'tinuous maintenance in everyday life of the distinctive religious mood 
which assures the lasting certainty of grace. Therefore, rebirth seemed 
to be accessible only to an aristocracy of those possessing religious quali
fications. Just as magicians had been recognized as possessing distinctive 
magical qualities, so also the religious virtuosi who work methodically at 
their salvation now became a distinctive religious "status group" within 
the community of the faithful, and within this circle they attained what 
is specific to every status group, a social honor of their own. 

In India all the sacred laws concerned themselves with the ascetic 
in this sense, since most of the Hindu religions of ~dlvation were 
monastic. The earliest Christian sources represent these religious virtuosi 
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as comprising a· particular category. distinguished from their comrades 
in the congregation, and they later constituted the monastic orders. In 
Protestantism they formed the ascetic sects or pietistic conventicles. In 
Judaism they were the remshim CPharisaioi). an aristocracy with respect 
to salvation which stood in contrast to am haarez. In Islam they were the 
dervishes. and among the dervishes the paIticular virtuosi were the 
authentic Su6s. In the {Russian] Skoptsy sect they constituted the esoteric 
community of the castrat~. We shall later return to the important soci-
ological conseq uences of~ese groups. . . • 

When methodical tecluUques for attaining sanctification stressed. 
ethical conduct based on religious sentiment. one practical result was 
the transCendence of particular desires and emotions of raw human 
nature which had not hitherto heen controlled by religion. We must 
determine for each particular religion whether it regarded cowardice,. 
brutality, selfishness. sensuality. or some.other natural drive as the one 
most prone to divert the individual from his charisma tit chaxacter. lhis 
matter belongs among the most important substantive characteristics of 
any particular religion. But the methodical religious doctrine of sancti
fication always remains, in this sense of transcending human nature, an 
ethic of vixtilOSi. Like magical charisma. it always requires demonstration 
by the virtuosi. As we have alreadY'established, religious virtuosi possess 
authentic certainty of their sanctification only as long as their own 
virtuoso religious temper continues to maintain itself in spite of all 
temptations. This holds true whether the religious adept is a bIother in 
a world.conquering order like that of the Muslims at the time of Uma'r 
or whether he is a world-fleeing ascetic like most monks of either the 
Christian or the less consistent Jainist type. It is equally true of the" 
Buddhist monk. a virtuoso of world-rejecting contemplation. the ancient 
Christian. who was an exponent of passive martyrdom. and the ascetic 
Protestant. a virtuoso of the demonstration of religious merit in ones 
calling. Finally. this holds true of the formal legalism of the Pharisaic 
Jew and of the acosmistic goodness of such persons as St. Francis. lhis 

. maintenance of the ceItainty of sanctification vaxied in its spedfic char
acter. depending on the type of religious salvation involved, but it always 
-both in the case of the Buddl\ist arhat and the case of the early 
Christian-required the upholding of religious and ethical standaxds, 
and hence the avoidance of at least the most corrupt sins. 

Demonstration of the certainty of grace takes very different forms. 
depending on the Concept of religious salvation in the particular religion. 
In early. Christianity. a person of posltive religiOUS qualification, 
namely one who had been baptized. was bound never again to fall into 
a mortal sin. "Mortal sin" designates the type of sin which destroys 
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religious qualification. Therefore, it is unpardonable, or at least capable 
of remission only at the hands of someone specially quali6ed, by virtue 
of his possession of charisma, to endow the sinner anew with religious 

,cliarisma (the loss of which the sfo documented) When this virtuoso 
.~ne became untenable in practice within the ancient Christian 
. communities, the Montanist group clung firmly and consistently to one 

virtuoso requirement, that the sin of cowardice remain unpardonahle, 
quite as the Islamic religiOil of heroic warriors unfailingly punished 
apostasy with death. Accordingly, the Montanists segregated themselves 
from the mass church of the average Christians' when the persecutions 
under Decius and Diocletian made even this virtuoso requirement im
practical, in view of the interest of the priests in maintaining the largest 
possible membership in the community. 

• NOTES 

I. The present and the foUowing two aec:tions ~tIlIIe a ~Ie ~tion in 
the Genoan ~tion. entitled 'I'he Diftamt Roads to Salvfhon and Their In· 
au~ OIl Conduct." 

~. Paba", C. Fnmk. author of S~ ZU1 b@y~ &Jigimt, I, 191 l. 

eW) 

.. 

x 
Asceticism, Mysticism and Salvatiol~ 

• 
I. Asceticism: World-Rejecting and I nner-W orldl" 

As we have already stated at a number of points, the specific char
ader of the certification of salvation and also of the associated practical 
conduct is c,)l1lpletely different il~ religions which differently represent 
the character of ,the pronlised salvation, the ~on of which assures 
blessedn~ .alvation may be viewed as the distinctive gift of active 
ethical behavior performed in the awareness that god directs this be-
havior, i.e, that the actoris an instrument of god. We shall designate., 
this type of attitude toward salvation, which is characterized by . a ; 
methodical proceaure for achieving religious salvation, as "ascetic." This 
designation is for our purposes here, and we do not in any way deny 
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that this tenn may be and has been used in another and wider sense. 
The contrast bet~n our usage and the wider usage will become clearer 
later on in this work. 

Religious virtuosity, in addition to subjecting the natural drives to a 
systematic patterning of life, always le~ds to a radical ethico-religious 
critique of the relationship to society, the conventional virtues of which 
are inevitably unheroic and utilitarian. Not only do the simple, "natural" 
virtues within the world not guarantee salvation, but they actually place 
salvation in hazard by producing illusions as to that which alone is indis
pensable. The "world" in the religiOUS sense, Le., the domain of social 
relationships, is therefore a realm of temptations. The world is full of 
temptations, not only because it is the site of sensual pleasures which are' 
ethically irrational and completely diverting from things divine, but even 
more because it fosters in the religiously average person complacent self
sufficiency and self-righteousness in the fulfillment of common obliga
tions, at the expense of the uniquely necessary concentration on active 
achievements leading to salvation. 

Concentration upon the actual pursuit of salvation may entail a 
formal withdrawal from the "World": from social and psychological ties 
with the family, from the possession of worldly goods, and from political, 
economic, artistic, and erotic activities-in short, from all creaturely 
interests. One with such an attitude may regard any participation in 
these affairs as an acceptance of the world, leading to alienation from 
god. This is "world-rejecting asceticism" (weltabkhnende Askese) 

On the other hand, the concentration of human behavior on activi
ties leading to salvation may require participation within the world (OT 
more precisely: within the institutions of the world but in opposition to 
them) on the basis of the religious individual's piety and his qualifica
tions as the elect instrument of god. This is "inner-worldly asceticism" 
(innerweltliche Askese) , In this case the world is presented. to the re
ligious virtuoso as his responsibility. He may have the obligation to 
transform the world in accordance with his ascetic ideals, in which case 
the ascetic will become a rational reformer or revolutionary on the basis 
of a theory of natural rights. Examples of this were seen in the "Parlia
ment of the t)aints" under Cromwell, in the Quaker State of Pennsyl
vania, and in the conventicle communism of radical Pietism. 

As a result of the different levels of religious qualification, such a 
congery of ascetics always tends to become an aristocratic, exclusive or
ganization within or, more precisely, outside the world of the average 
people who surround these ascetics-in principle, it is not different 
from a "class". Such a religiously specialized group might be able to 
master the world, but it still could not raise the religiou.s endowment 
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of the avt:rage person to its own level of virtuosity. Any rational religious 
associations that ignored this obvious fact were bound sooner or later to 
experience in their own everyday existence the consequences of diffe~ 
ences in religious endowment. 

From the point of view of the basic values of asCt:ticism, the world 
as a whole continues to constitute a ma5sa perditionis. The only remain
ing altemativt: is a renunciation of the demand that the world conform 
to religious claims. Consequently, if a demonstration of religious fidelity 
is still to be made within the institutional stlucture of the world, then. 
the world, for the very reason that it inevitably remains a natural vessel 
of sin, becomes a challenge for the demonstration of the ascetic temper 
and for the strongest possible attacks against the world's sins. The world 
abides in the lowly state of all things of the flesh. Therefore, any 
sensuous surrender to the world's goods .may imperil concentration upon 
and possession of the ultimate good of salvation, and may be a symptom 
of unholiness of spirit and impossibility of rebirth. Nevertheless, the 
world as a creation of god, whose power comes to expression in it despite 
,its <:reatureliness, provides the only medium through which one's unique 
"'eligious chatisma may prove itself by means of rational ethical conduct, 
so that one may become and remain certain of one's own state of grace:-

Hence, as the ReId provided for this active certification, the order of 
the world in which the ascetic is situated becomes for him a vocation 
which he must fulfil1 rationaI1y. As a consequence, and although the 
enjoyment of wealth is forbidden to the ascetic, it becomes his vocation 
to engage in economic activity which is faithful to rationalized ethical 
requirements and which conforms to strict legality. If success supervenes 
upon such acquisitive activity, it is regan:led as the manifestation of 
god's blessing upon the lahor of the pious man and of god's pleasure 
with his economic pattern of life. 

Any excess of emotional feeling for one's fellow man is prohibited 
as being a deification of the creatuPely, which denies the unique value 
of the divine gift of grace. Yet it is.,man's vocation ~ participate ration-

. any and soberly in the various rational organizations (Zweckverbande) 
of the world and in their objective goals as set by god's creation. 
Similarly, any eroticism that tends to deify the human creature is 
proscribed. On the other hand, it is a divinely imposed vocation of man 
"to soberly produce children" (as the Puritans expressed it) within 
marriage. Then, too, there is a prohibition against the exercise of force 
by an individual against other human beings for reasons of passion or, 
tevenge, and above all for purely personal motives. However, it ~s 
divinely enjoined that the rational1y ordered state shal1 suppress and 
punish sins and rebe11iousness. Final1y, all personal secular enjoyment 
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of powet _.,.bidden as a deification of the creaturely, though it is held 
that a rational legal order within society is pl~ng, to god. 

':The person who lives as a worldly ascetic is a rationalast, not only in 
the sens;e that he rationally systematizes his own conduct. but also in 
his rejection of everything that is ethically irrationa~ esthetic, or depend
ent upon his own emotional reactions to the world and its institutions. 
The distinctive goal always remains ~e alert, methodical control of one's 
own pattern of life and behavior. This type of inner-worldly asceticism 
included, above all, ascetic Protestantism, which taught the pri~ple of 
loyal fulfillment of obligations within the framework of the world as the 
sole method of proving teligious merit, though its several branches 
demonStrated this ten~ with varying degrees of consJste.ncy. 

2. Mysticism versus Asceticism 

But the distinctive content of salvation may not be an active quality 
of conduct, that is, an awareness of having executed the divine will it 
may instead be a subjective condition of a distinctive kind, the most 
notable fonn of which IS mystic illumination. This too is confined to a 
minority who ~.ave particular religious qualifications, and an-wng them 
only as the end product of the systematic e:t:ecution of a distinctive type 
of activity, namely contemplation: For the activity of contemplation to 
succeed. in achieving its goal of mystic illumination, the extrusion of all 
everyday mundane interests is always required. According to the experi
ence of the Quakers, God can speak within one's soul only when the 
creaturely element in man is altogether silent. All contemplative mysti
cism from Lao Tzu and the Buddha up to Tauler [c. [300-136d is in 
agreement with this notion, if not with these very worOs. 

These beliefs may result in absolute 8ight from the world. Such a 
contemplative Hight from the world, characteristic of ancient Buddhism 
and to some degree characteristic of all Asiatic and Near Eastern forms 
of salvation, seems to resemble the ascetic world view-but it is neces
sary to make a very clear distinction between the two. In the sense 
employed here, "world-rejecting asceticism" is primarily oriental to 

activity within the world. Only activity within the world h¥ the 
ascetic to attain that for which he strives. a capacity for action by god's 
grace. The ascetic derives renewed assurances of his state of grace from 
his awareness that his possession of the central religious salvation gives 
"him the power to act and his awareness that through his actions he 
serves god. He feels himself to be a warrior in behalf of god, regardless 
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of who the enemy is and what the means of doing battle are. Further· 
more, his opposition to the world is felt, not as a Bight, but as a repeated 
victory over ever new temptations which he is bound to combat actively, 
time and again. The ascetic who rejects the world sustains at least the 
negative inner relati:,nship with it which is presupposed in the stIuggle 
against it. It is the.'!efore more appropriate in his case to speak of a 
"rejection of the world" than of a "Sight from the world." Flight is 
much more characteristic of the contemJ>lative mystic. 

In contrast to asceticism, contemplation is primarily the quest to 
achieve rest in god and in him alone. It entails inactivity,. and in its 
most consistent form it entails the' cessation of thought, of everything 
that in any way reminds one of the world, and of COUIse the absolute 
minimization of all outer and inner activity. By these paths .the mystic 
achieves that subjective condition which may be enjoyed. as !he p0sses.

sion of, or mystical union (unio mystica) with, the divine. This is a 
distinctive organization of the emotions which seems to promise a certain 

'type of knowled.ge. To be sure, the subjective emphasis may be more 
upon the extraordinary content of this knowled.ge or more upon the 
emotional coloration of the possession of this knowled.ge; objectively, the 
latter is decisive. 

The unique chaxacter of mystical knowledge consists in the fact 
that, although it becomes more incommuqicable the more it is specif· 
ically mysticaL it is nevertheless recognized as knowled.ge. For mystical 
knowled.ge is not new knowled.ge of any facts or doctrines, but rather the 
perception of an overall meaning in the world. This usage of "knowl
ed.ge" is intended. wherever the tenn occurs in the numerous formula· 
tions of mystics; it d~otes a practical fonn cf knowled.ge Such gnosis is 
basically a "possestion" 01 something from which there may be derived.' 
a new practical orientation to the world, and under ceItain circumstances 
even new and communicable items of knowled.ge. These items will 
constitute knowled.ge of values and n(m·values within the world. \Ve 
are not interested. here in the details d this general problem, but on1~ 
in this negative effect upon "action" which can be ascIihed to coutempla ... • 
tion, in contrast to asceticism in our sense of the tenn. 

PClhding a more thorough exposition, we may strongly emphasize 
here that the distinction between world-rejecting asceticism and world· 
fleeing contemplation is of COUI5e Suid. For world-Seeing contemplation 
must originally he associated. with a considerable degree of systematically 
rationalized pat.teming of life. Only this, indeed. leads to concentration 
upon the boon <» salvation. Yet. rationalization is only an instrume~t for 
attaining the goal of contemplation and is of an essentially negative 
type. consisting in the avoi~nce of ~nterruptions ca~sed. by nature and 

 



546 RELIGIOUS GROUPS (SOCIOLOGY OF RELIGION) [Ch. VI 

the social milieu. Contemplation does not necessarily ~me a passive 
abandonment to dreams or a simple self-hypnosis, though it may ap
proach these states in-practice. On the contrary, the distinctive road to 
contemplation is a very energetic concentration upon certain truths. The 
decisive aspect of this p~ is not the content of these truths, which 
frequently seems very simple to non-mystics, but rather the type- of 
emphasis placed upon the truths. The mystical truths come to assume 
a central position within, and to exert an integrating in8uence upon, 
the total view of the world. In Buddhism, no one becomes one of the 
illuminated by explicitly affirming the o:ohviously highly trivial formula
tions of the central Buddhist dogma, Or e\'en by achieving a penetrating 
understanding of the central dogma. The concentration of thought, 
together with the various other procedures for winning salvation, is 
only a means, not the goal The illumination consists essentially in a 
unique quality of feeling or, more concretely, in the felt emotional unity 
of knowledge and volitional mood which proVides the mystic with 
decisive aSsurance of his >:eligious state of grace. 

For the ascecc too, the perception of the divine through emotion 
and intellect is of central importance, only in his case feeling the divine 
is of a "motor" type, so to speak. This "feel" arises when he is conscious 
that he has succeeded in becoming a tool of his god, through rationalized 
ethical action completely oriented to god But for the contemplative 
mystic, who neither desires to be nor can be the god's "instrument," but 
desir~s-:only to become the god's "vesse~" the ascetic's ethical struggle" 
whether of a positive or a negative type. appears to be a peIpetual exter
nalization of the divine in the direction of some peripheral function. 
For this reason, ancient Buddhism recommended inaction as the pre
condition for the maintenance of the state of grace, and in any ca<;e 
Buddhism enjoined the avoidance of every type of. rational purposive 
activity, which it regarded as the most dangerous form of secularization. 
On the other hand, the contemplation of the mystic appears to the 
ascetic as indolent, religiously sterile, and ascetically reprehenslble self
indulgence-a wallowing in self-created emotions prompted by the 
deification of the creaturely. 

From the standpoint of a contemplative mystiC, the ascetic appears, 
by virtue of his transcendental self-maceration and struggles, and espe
cially by virtue of his ascetically rationalized conduct within the world, to 
be forever involved in all the burdens of created things, confronting in
$oluble tensions between violence and generosity, between matter-of
factness and love. The ascetic is thetefore regarded as permanently 
alienated from unity with god. and as forced into contradictions and 
~mpromises. that are alien to salvation. But from the converse stand-
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point oEthe ascetic, the contemplative mystic appears not to be -thinking 
of god, the enhancement of his kingdom and glory, or the fuHll1ment of 
his will, but rather to be thinking exclusively about himself. Therefore 
the mystic lives in everlasting inconsistency, since by reason of the very 
fact that he is alive he must inevitably provide for the maintenance of 
his own life. This is particularly tlue when the contemplative mystic lives 
within the world and its institutions. There is a sense in which the 
mystk who Bees the world is more dependent upon the world than is 
the ascetic The ascetic can maintain himself as an anchorite, winning 
the certainty of his state of grace through the labors he expends in an 
effort to maintain himself as an anchorite. Not so the contemplative 
mystic. H he is to live consistently accon:!ing to his theory, he 'oust main
tain his life only by means of what nature or men voluntarily donate to 
him. This requires that he live on berries in the wOods, which are not 
always available, or on alms. This was actually the case among the most 
consistent Hindu slmmumas (and it accounts also .for the very strict 
injunction in all bhikshu regulations against receiving anything that has 
not been given freely). 

In any case, the contemplative mystic lives on whatever gifts the 
world may present to him, and he would be unable to stay .alive if the 
world were not constantly engaged in that very labor which the mystic 
brands as sinful and leading to alienation from god. For the Buddhist 
monk, agliculture is the most reprehensible of all occupations, because 
it causes violent injury to various forms of life in the soil. Yet the alms' 
he collects consist principally of, agricultural products. In circumstances 
like these, the mystic's inevitable feeling that he is an aristocrat with 
respect to salvation reaches striking expression, culminating in the 
mystk's ab~lndonment of the world, the unilluminated, and those inca
pable of complete illumination, to their inevitable and ineluctable fate. 
It will be recalled that the central and almost sole lay virtue among the 
Buddhists was Originally the veneration of the monks, who alone be
longed to the religious community, and whom it was incumbent upon 
the laity to sUfport with alms. Eowever, it is a general rule that every 
human being acts" in some fashion, and even the mystic perforce acts. 
Yet he minimizes activity just because it can never give him certainty of 
his state of grace, and what is more, because it may divert him from 
union with the divine. The ascetic, on the other hand, finds the certif1ca
tion of his state of grace precisely in his behavior in the world 

The contrast between the ascetic and mystical modes of behavior 
is dearest when the full implications of world-rejection alnd world-Right 
are not drawn. The ascetic, when he wishes to act within the world, 
that is, to practice inner-worldly asceticism, must become a fructed with a 
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sort of happy closure of the mind regarding any question about the 
meaning of the world, for he must not worry about such questions. 
Hence, it is no accident that inner-worldly asceticism reached its most 
consistent development on the foundation of the Calvinist god's absolute 
inexplicability, utter remotenes& from every human criterion, and un
searchableness as to his motive$. 1bus, the inner-worldly ascetic is the 
recognized "man of a vocat;ion," who neither inquires about nor finds it 
~ry to inquire about the meaning of his actualrractice of a voca
tion within the whole world, the total framework 0 which is not his 
responsibility but his god's.. For him it suffices that through his rational 
actions in this world he is personally executing the will of god. which is 
unsearchable in its ultimate signifiCance. 

On the other hand, the contemplative mystic is concerned with 
perceiving the essential meaning of the world, but he cannot compre
hend it in a rational form, for the very reason that he has already con
ceived of the essential meaning of the world as a unity beyond all 
empirical reality. M)'5tU?l contemplation 'bas not always resulted in a 
flight from the world in the sense of an avoidance or every contact with 
the social milieu. On the contrary, the mystic may also require of him
self the maintenance of his state of grace against every pressure of the 
mundane order, as an index of the enduring character of that very state 

. of grace. In that case. even the mystic's position within the institutional 
.;\ framework of the world become5 a vocation, but one leading in an a1-
\ t.oget~:r ,different direction from any vocation produced by inner-worldly 
I,asceticlsm. 

Neithtr asceticism nor contemplation affirms the world as such. 1be, 
ascetic rejects the world's empirical character of creatureliness and ethical 

\irrationality, and rejects its ethical temptations. to sensual indulgence, to 

epicurean satisfaction, and to reliance upon natural joys and gifts. But 
at the same time he affirms individual. rational activity within the institu
tional framework cl the world, affirming it to,be his responsibility as wen 
\$ his means for securing certification of his state.of grace. On the othet 
Hand, the contemplative my~tic living within the world regards action, 
particularly action performed within the world'. institutional framework, 
~ in its very nature a temptation against which he must maintain his 
·state of pace. ' 

The contemplative mystic minimizes his activity by %'e$igning him
self to the institutions of the world as it is, and lives in them incognito, 

• so to speak, as those "that are quiet in the land" IPsalms, 35::2.01 have 
aJways done, si~t::e god has ordained once and for all that man must 
live in the world. 1be activity of the contemplati"e mystic within the 
~orld is characterized by a distinctive brokennesS; colored by humility. 

\ 
\ 
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He is ~tantly striving to escape from activity in the world bade. to the 
quietness and inwardness of his god. ConverSely. the ascetic, whenever 
he acts in conformity with his type. is certain to become god's instIU~ 
ment. For this IeASOn the ascetic's humility, which he considers a neces-
saty obligation incumbent upon a creature of god, is always of dubious 
'genuineness. The success of the ascetic's action is a success of the god 
himself, who has contributed to the action's success, or at the very least 
the success is a special sign of divine blessing upon the ascetic and his 
activity. But for the gmuine mystic, no success which may crown his 
activity within the world can have any significance with respect to salva
tion. For him, his maintenance of t1Ue humility within the world is his 
sole warranty for the conclusion that his soul has not fallen prey to the 
snares of the world. As a rule, the more the genuine mystic remains 
within the world, the more broken his attitude toward it becomes, in 
contrast to the proud aristocratic feeling with respect to salvation enter
trine<! by the conWnplative mystic who lives apart from the world. 

For the ascetic, the certainty of salvation always demonstrates itself 
in rational action. integrated as to meaning. end, and means, and 
'governed by principles and rules. Conversely, for the mystic who actually 
~ a subjectively appropriated state of salvation the result of this 
subjective condition may be anomism. His salvation manifests it~ ~ 
self not in any sort of activity but in a subjective condition and its -idio, 
syncratic quality. He feels himself no longer bound by any rule of con
duct; regardless of his behavior, he is a:rmin of salvation. With this 
consequen~ of mystical contemplation (with the feeling of rdVTCI. J40' 

Ut.f7n.) Paul had to struggle; and in numcws other contexts the aban
donment of rules £or conduct has been an ~ result of the mystical 
quest for salvation. 

For the ascetic, ~. the di'9ine impemtive may require~ of 
human cnst\lres an unconditional subjection of the wodd to the norms 
of religious virtue, and indeed a moluriaiwy mmst.mnation of the 
world for this purpose. In that eYent, the ~,.m anetgt from his 
remote and cloistered cell to' take -his place in the ~ as a prophet 
in opposition to the world. But be will always d8Dand of the world an 
ethiCally rational order and disdpline, wtwpanding to his own method
ical se1f--disdpline Now a mystic may cme at a simihr position in tela-· 
tion to the wudd. His sense of cljvine inwudnc!a. the chraa.ic and quiet 
euphoria of his solitary concaoplatiw p&isessiOD of Nbstariciwely divine 
safvation, may bemme.tRmformed inro an acute ~ of saaed ~ 
session byor posst'S'ion of the god who is speaking in and through him. 
He will then wish to bring ecemal salvation to men ali soon as they lta~ 
pn:pan:d. as the mylitic himself has done, a place for god upon earth, 
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i.e., in their souls. But in this case the result will be the emergence of 
the mystic as a magician who causes his power to be felt among gcds 
~nd demons; and this may have the practical consequences of the mystic's 
becoming a mystagogue, something which has actually happened very 
often. 

I f the mystic does not follow this path towards becoming a mysta
gogue, for a variety of reasons which we hope to discuss later, he may 
bear witness to his god by doctrine alone. In that c~ his revolutionary 
preaching to the world win be chiliastically irrational, scorning every 
thought of a rational order in the world He will regard the absoluteness 
of his own universal acosmist~c feeling of love as completely adequate for 
himself, and indeed regard this feeling as the only one acceptable to his, 
g<xI as the foundation for a mystically renewed community among men, 
because this feeling aJone derives from a divine source. The transforma
tion of a mysticism remote from the world into one characteIized by 
chiliastic and revolutionary tendencies took place frequently, most im
pressively in the revolutionary mysticism of the sixteenth·century Bap· 
tists. The contrary transformation has also occurred, as in the conversion 
0: John Lilburne to Quakerism. 

To the extent. that an inner-worldly religion of salvation is deter
mined by contemplative features, the usual result is the acceptance of 
the given social structure, an acceptance that is relatively indifferent to 
the world but at least humble before it. A mystic of the type of Tauler 
completes his day's work and then seeks contemplative union with his 
god in the evening, going forth to his usual work the next morning. 
as Tauler movingly suggests, in the correct inner state. Similarly, L~o 
Tzu taught that one ~cognizes the man who has achieved union with 
the Tao by his humility and by his self·depreciation bef~ other men. 
The mystic component in Lutheranism, for which the highest bliss avail
able in this world is the ultimate unio mystica, was responsible (along 
with other factors) for the indifference of the Lutheran church towards 
the external organization of the preaching of the gospel, and also for 
that church's anti-ascetic and traditionalistic character. 

In any case, the typical mystic is never a man of conspicuous social 
activity, nor is he at ~11 prone to accomplish any rational transformation 
of the mundane orde. ,the basis of a methodical pattern of life di
rected toward external success. Wherever genuine mysticism did give 
·rise to communal action, such action was characterized by the acosmism 
of the mystical feeling of love. Mysticism may exert this kind of psycho· 
logical effect, thus tending---despite the apparent demands of logic-to 
favor the creation of communities (gemeinschaftsbildend). 

The core of the mystical concept of the oriental Christian church 
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was a firm conviction that Christian brotherly love. when ~ufficiently 
strong and pure, must necessarily lead to unity in all thin~, even in 
dogmatic beliefs. In other words, men who sufficient! y love one, another, 
in the Johannine sense of mystical love, will also think alike e:bd, because 
of the very irrationality of their common feeling, act in a sofidary fashion 
which is pleasing to God. Because of this concept, the Eastern church 
could dispense with an infaI1ibly rational authority in matters of doctrine. 
The same view is basic to the Slavophile conception of the community, 
both within and beyond the church. Some forms of this notion were also 
common in ancient Christianity. The same conception is at the "basis of 
Muhammad's belief that formal doctrinal authorities can be dispensed 
with. Finally, this conception along with other factors accounts for the 
minimization of organization in the monastic communities of early 
Buddhism. 

Conversely, to the extent that an inner-worldly religion of salvation 
is determined by distinctively ascetical tendencies, it always demands a 
practical rationalism, in the sense of the maximization of rational action 

, as such, the maximization of a methodical systematization of the external 
conduct of life, and the maximization of the rational reorganization of 
the worldly arrangements (Oranungen) , whether monastic communities 
or theocracies. 

3. The Decisive Differences Between Oriental and 
Occidental Salvation 

The decisive historical difference between the predominantly oriental 
and Asiatic types of salvation religion and those found primarily in the 
Occident is that the former usually culminate in contemplation and the 
latter in asceticism. The great importance of this distinction, for OUr 
purely empirical consideration of religions, is in no way diminished by the 
fact that the distinction is a fluid one, recurrent combinations of mystical 
and ascetic characteristics demonstrating that these heterogeneous ele~ 
ment may combine, as in the monastic religiosity of the <::Xfident. For our 
concern is with the consequences for action. 

In India, even so ascetical a planned procedure for achieving salva~ 
tion as that of the Jain monks culminated in a purely contemplative and 
mystical ultimate goa4 and in Eastern Asia, Buddhism became the 
characteristic religion of salvation. In the Occident, on the other hand, 
apart from a few representatives of a distinctive quietism found only in 
modem times, even religions of an explicitly mystical type regularly 
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became transfonned into an active pursuit of virtue, which was naturally 
ascetiC31 in the main. Stated more pnx:isely, there occurred along the 
wayan inner selection of motivations which placed the primary prefer
ence upon sane type of active conduct, generally a type pointing toward 
asceticism, and which implemented this motivational prefelence. Neither 
the mystical contemplativeness of St. Bernard and his followelS, nor 
Franciscan spirituality, nor the contemplative,..trends among the Baptists 
and the Jesuits, nor even the emotional sull'usions of Zinzendorf were 
able to prevent either ~he community or the individual mystic from at· 
tributing superior importance to conduct and to the demonstration of 
grace through conduct~ though this was conceptualii:ed very differently 
in each case, ranging from pure asceticism to attenuated contemplation. 
It will be recalled that Meister Eckehart finally placed Martha above 
Mary, notwithstanding the pronouncements of Jesus.' 

But to some extent this emphasis upon conduct was characteristic of 
Christianity from the very outset. Even in the earliest period, when all. 
SOIU 0 f inational charismatic gifts 0 f the spirit were regarded as the 
decisive hallmark of sanctity, Christian apologetics had already given 
a distinctive answer to the question of how one might distinguish the 
divine origin of the pneumatic achievements of Christ atld the Christians 
from comparable phenomena that were of Satanic or demonic origin: 
this answer was that the manifest effect of Christianity upon the morality 
of its adherents certified its divine origin. No Hindu could make this 
kind of statement. 

There are a number of reasons for this basic dilFaent between the 
salvation religions, <?tient and Occident, but at this point it is only, 
necessary to stress the following aspttti of the distinction. 

I. The concept of a ttansa!ndental, absolutely omnipotent god, im· 
plying the utterly subordinate and creatwdy character of the wodd 
aeated by him out of nothing, arose in Asia Minor and was imposed 
upon the Occident. One resolt of this for the Occident was that any 
panned procedure for achieving salvation faced a road that was per
manently closed to any self~tion and to any genuinely mystiC31 
~n of god, at least in the strict sense d the term, because this 
appea~ to he a blasphemous deificstion of a mere created thing. The 
path to the ultimate pantheistic CX>DSeqUences of the mystical position was 
blocked, this path belng always regarded as heterodox. On the ccmtmy, 
salvation was always repded. as having the ~r of IJr ethical 
justiSC3tion heEore god. which ultimately wuld. be IttOJDplisted and 
maintainal only by some sort of actiw conduct within the WOIld. The 
oertiSC3tion of the really divine qwdity of the mpticd ~ of 
salvation (o:rtiSaltion he!ote the ultimate judgment of ~he mystic him-
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self) could- be arrived at through the path of activity alone. Activity in 
,tum introduced into mysticism paradoxes, tensions, and the loss of the 

mystic's ultimate union with god. This was spared to Hindu mysticism. 
For the occidental mystic. the world is a "work" which has been created. 
and is not simply given for all eternity, not even in its institutions, as 
in the view of the Asiatic mystic. Consequently, in the Occident mystical 
salvation could not be found simply in the consciousness of an absolute 
uniC,d with a supreme and wise order of things as the only true being. 
Nor, on the other hand, could a work of divine origin ever be regarded 
in the Occident as a possible object of absolute rejection, as it was in the 
Bight from the world characteristic of the Orient. 

2. This decisive contrast between oriental and _occidental religions 
is closely related to the character of Asiatic salvation religions as pure 
zeligions of intellectuals who never abandon~ the "meaningfulness" of 
the empirical world. For the Hindu, there was actually a way leading 
directly from insight into the ultimate consequences of the IwrmD chain 
of causality. to illumination, and thence 10 a unity of knowledge and 
,ction. This way remained -forever closed to ~ religion. that faced 
the absolute paradox of a perfed tp:l's creation of a permanently im
perfect world. Indeed, in this latter type of religion, the intellectual 
mastery of the world leads away from god, not toward him. From the 
practical point of view, those instances of occidental mysticism which 
have a purely philosophical foundation stand closest to the Asiatic type. 

3. Further to be considered in accounting for the basic distinction 
between occidental and oriental religion are various practical factors. 
Particular emphasis must be placed on the fact that the Roman Occident 
alone developed and maintained a rational law. for various reasons yet 
to be explained. In the Occident the relationship of man to god became, 
in a distinctive fashion, a tort of legally definable relationship of sub
jection. Indeed, the question of salvation C3n be sewed by a sort of legal 
~, a method which was later distinctively develope) by Anselm 
of Canterbury. Such a legalistic procedure of achieving salvation could 

, never be adopted by the oriental religions which posited an impersonal 
divine power or which posited, instead of a god standing above the 
world, a god standing within a world which is self~ by the 

• causal chains of ltarma. Nor could the legalistic direction be taken by 
religions teaching oon~ts of Tao, belief in the celestial ancestor gods 
of the Chinese emperor. or, a hove all, bdie£j!.l_ the Asiatic popular gods. 
In all these cases the highest form of piety took a pantheistic form, and 
one whiCh turned practical motivations toward contemplation. 

4. Another aspect of the rational character of a methodical procedure 
fat achieving salvation was in origin pattly Roman, partly Jewish. The 
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Greeks, despite all the misgivings 'of the urban patriciate in regard to the 
Dionysiac' cult of intoxication, set a positive value upon ecstasy, both 
the acute orgiastic type of divine intoxication and the milder form of 
euphoria induced primarily by rhythm and music, as engendering an 
awareness ci the uniquely divine. Indeed, among the Greeks the ruling 
stratum especially lived with this mild form of ecstasy from their very 
childhood. Since the time when the discipline of the hoplites had be
~"me dominant, Greece had lacked a stIatum posst"5Sing the prestige 
ot the office nobility in Rome. Sodal relationships in Greece were in 
aU respects simpler and less feudal. In Rome rhe nobles, who constituted 
a rational nobility of office of increasing range, and who possessed whole 
cities and provinces as client holdings of single families, completely 
rejected ecstasy, like the dance, as utterly unseemly and unworthy of a 
nobleman's sense of honor. This is obvious even in the terminology em-' 
ployed by the Romans to render the Greek word for ecstasy (ekstasis) 
into Latin: superstirio. Cultic dances were performed only among the 
most ancient colleges of priests, and in the speci6c sense of a round of 
dances, only among the tratres arvales, and then only behind closed 
doors, after the departure of the congregation. Most Romans regarded 
dancing and music as unseemly, and so Rome remained absolutely un
creative in these arts. The Romans experienced the same distaste towards 
the naked exercises in the gymnasion, which the Spartans had created 
as an arena for planned exercise. The Senate proscribed the Dionysiac 
cult of intoxication. The rejection by Rome's world-conquering military
official nobility of eveIY type of ecstasy and of all preoccupation with 
individually planned procedures for attaining salvation (which c~ 
sponds closely to the ~qually strong antipathy of the Confucian bureauc
racy towards all methodologies of salvation) was therefore one of the 
sources of a strictly empirical rationalism with a thoroughly practical 
politicaloIientatiun. 

As Christian communities develoPed in the Occident, they found 
this contempt for ecstatic proced4Ies to be characteristic of all rdigion 
possible on essentially Roman territory. The ChIistian community of 
Rome in particular adopted this attitude against ecstasy quite conscious! y 
and consistently. In no instance did this com,munity accept on its own 
initiative an y irrational element, from charismatic prophecy to the great· 
est innovations in church music, into the religion or the culture. lne 
Roman Christian community was in6nitely poorer than the Hellenistic 
Orient and the community of Corinth, not only in theological thinkers 
but also, as the sources seem to suggest, in every sort of. manifestation 
of the spirit (pneuma). Whether despite this lack of theology and 
pneuma or because of it, the soberly practical rationalism of Christianity, 
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the most important legacy of Rome to the Christian church, almost 
everywhere set the tone of a dogmatic and ethical systematization of the 
faith, as is well known. The development of the methods for salvation 
in the Occident continued along similar lines. The ascetic requirements 
of [he old Benedictine regulations and the reforms of Cluny are, when 
measured by Hindu or oriental standards, extremely modest and ob
viously adapted to novices recruited from the higher social circles. Yet, 
it is precisely in the Occident that labor emerges as the distinctive mark 
of Christian monasticism, and as an instrument of both hygiene and 
asceticism. This emphasis came to the strongest expression in the starkly 
simple, methodical regulations of the Cistercians. Even the mendicant 
monks, in contrast to their monastic counterparts in India, were forced 
into the service of the hierarchy and compelled to serve rational pur
pof,~ shortly after their appearance in the Occident These rational 
purposes included preaching, the supervision of heretics, and systematic 
charity, which in the Occident was developed into a regular enterprise 
(Betrieb). Finally, the Jesuit order expelled all the unhygienic elements 
of the older asceticism, becoming thl:". most completely rational discipline 
for the purposes of the church. This development is obviously connected 
with the next point we are to consider. 

5. The occidental church is a uniformly rational organization with 
a monarchical head and a centralized control of piety. That is, it is 
headed not only by a personal transcendental god, but also by a ter
restrial ruler of enormous power, who actively controls the lives of his 
subjects. Such a figure is lacking in the religions of Eastern Asia, partly 
for historical reasons, partly because of the nature of the religions in 
question. Even Lamaism, which has a strong organization, does not have 
the rigidity of a bureaucracy, as we shall see later. The Asiatic hierarchs 
in Taoism and the other hereditary patriarchs of Chinese and Hindu 
sects were always partly mystagogues, partly the objects of anthropolatric 
veneration, and partly--as in the cases of the Dalai Lama and Tashi 
Lama-the chiefs of a completely monastic religion of magical charac
ter. Only in the Occident, where the monks became the disciplined 
army of a rational bureaucracy of office, did other-worldly asceticism 
become increasingly systematized into a methodology of active, rational 
cond uct of lif e. . 

Moreover, onl:: in the Occident was the additional step taken-by 
ascetic Protestantisrn--of transferring rational asceticism into the life 
of the world. The inner-worldly order of dervishes in Islam cultivated a 
planned procedure for achieving salvation. but this procedure, for all its 
variations, was oriented ultimately to the mystical quest for salvation of 
the Sufis. This search of the dervishes for salvation, deriving from 
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Indian and Persian sources, might have orgiastic, spiritualistic, or con
templative characteristics in different instances, but in no case did it 
constitute "asceticism" in the special sense of that term which we have 
employed. Indians have played a leading role in dervish orgies as far 
afield as Bosnia [ef. ix:3 above]. The asceticism of the dervishes is not, 
like that of ascetic Protestants. a religious ethic of vocation, for the 
religious actions of the dervishes have very little Ielationship to their 
secular occupations, and in their scheme secular vocations have at best 
a purely ex-temal relationship to the planned procedule of salvation. 
Even so, the procedure of salvation might ex-ert direct effects on one's, 
occupational behavior. The simple, pious dervish is, other things being 
equal, more reliable than a non-religious man, in the same way that the 
pi?us. Pa~ee is prosperOlJ,<; as a businessman because of his strict ad
herence to the rigid injunction to be honest. 

~ But an unbroken unity integrating in systematic fashion an ethic 
of vocation in the world with assurance of religious salvation was the 
unique creation of ascetic Protestantism alone. Furthermore, only in the 
Protestant ethic of vocation does the world, despite all its creaturely im
perfections, posses unique and religious significance as the object 
through which one fulfills his duties by rational behavior aCCOJding to 
the will of an absolutely transcendental god. When success crowns 
rational, sober, purposive behavior of the sort not OIiented to worldly 
acquisition, such success is construed as a sign that god's blessing rests 
upon such behavior. 1his innerworldly asceticism had a number of 
distinctive consequences not found in any ()(her religion. Ths religion 
demanded of the believer, not celibacy, as in case <?f the monk, but the 
avoidance of all erotic pleasure; not poverty, but the elimination of all 
idle and ex-ploitative enjoyment of unearned wealth and income, and 
the avoidance of all feudalistic, sensuous ostentation of wealth; not the 

.,.. ascetic death~in-life of the cloister, hut an alert, rationally controlled 
patterning of life, and the avoidance of alI suuender to the beauty of 
the world, to art, or to one's own moods and emotions. The clear and 
uniform goal of this asceticism was the disciplining and methodical 
organization of conduct. Its typical representative was the "man of a 
vocation" or "professional" (Benr.fstnenSch), and its unique result was 
the rational organization of social relationships. 

NOTES 

J. See Meister Eckdwt (b. c. 1260, d. 1327), Schriftcn (~ldorf: 
Oi~chs, 1959), ·Hmnann BllttIltt, ~ and ed, p. 259f£'; this is his sermon 
on Luke rO:38. 
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Xl 

Soteriology or Salvation from Outside 

1. Salvation Through the Savior's Incarnation and 
Through Institutional Grace 

\ Another view regalding the attainment d salvation rejects the indi-
vidual's own labors as completely inadequate fat: the purpose of salva· 
tion From this point d view. salvation is accessible only as a conse
quence of the achievement cI. some greatly endQWed hero, or even the 
achievement d a god who has become incarnate for this ve. purpose 
and.~hose grace will mlaund to the credit of his devotees, e;t: opere 
operato. Grace might become available as a- direct effect of magical 
activities, or it might be distributed to men· out of the excess of grace 
which had accumulated as a result of the human or divine saviors 
achievements. 

Beliefs in salvation through the ·abundant grace accumulated by a 
hero's or incarnate god's achievement was aided by the evolution of 
soterioJogicai myth~, above all myths of the struggling or suffering god, 

. who in his various possible manifestations had ~ome incarnate and 
descended upon earth or even traveled into the realm of the dead. In
stead of a god of nature, particularly a sun god who struggles with other 
powers of nature, especially with darkness and cold, and having won 
a victory over them ushets in the spring, there now arises on the basis 
of the salvation myths a savior who, like Christ, liberates men from the 
power,ot;he demons. The savior type is further exemplified in the 
Gnostics' seven archons, who save men from enslavement to the astra-

. logical determinism of fate;l and in Gnosticism's savior, who at the com
mand of the concealed and gracious god rescues the world from the 
corruption brought upon it by an inferior creator god CDemiurge or 
Jehovah). The savior, as in the case of Jesus, may save men from the 
hard-hearted hypocrisy of the woIld and its reliance on good works. Or 
again, the salvation may be from the oppressive consciousness of sin, 
arising from man's awareness of the impos$ihility of filling certain :re
quirements d the law, as was the case with Pa~l and, somewhat dif
ferently, with Augustine and Luther. Finally, the salvation may be from 
the abysmal corruption of the individual's own sinful nature, as in 
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Augustine. In all these cases the savior led man upward toward a secure 
haven in the grace and love of a good god. 

To accomplish these purposes the savior must fight with dragons or 
e~iI demons, depending On the character of the salvation in question. 
In some cases he is not able to engage in such battle right away-he is 
often a child completely pure of sin-and so he must grow up in 
concealment or must be s~aughtered by his enemies and journey to the 
realm of the dead in order to rise again and return victorious. From this 
particular belief may develop the view that th~ death of the savior is a 
tributary atonement for the power achieved over the souls of men by 
the devil as a result of men's· sins. This is the view of earliest Christian~ 
ity. Or the death of the savior may be viewed as a means of nloIIifying , 
the wrath of god, before whom the savior appears as an intercessor for 
men, as in the cases of Christ, Muhammad, and other prophets and 
saviors_ Again, the savior may, like the ancient bearer of salvation in 
magical religions, bring man forbidden knowledge of fire I technical arts, 
writing, or possibly the lore requisite for subjugating demons in this 
world or On the way towan1 heaven, as in Gnosticism. Finally, the de
dsive achievement of the savior may be contained, npt in his concrete 
struggles and sufferingsl but in the ultimate metaphysical root of the 
entire process. This ultimate metaphysical basis would of course be the 
incarnation of a god as the only device for bridging the gap between god 
and his creatures. This metaphysical conception constituted the culmi
nation of Greek speculation about salvation, in Athanasius. The incarna
tion of god presented men with the opportunity to participate signjfi
cantly in god, or as lrenaeus had already phrased it, "enabled men to, 
become god~:' The post-Athanas ian philosophical formula for this was 
that god, by becoming incarnate, had assumed the es: ence (in the 
Platonic sense) of humanity. This formula points up the metaphysical 
significance of the concept of homoausios [Le., of the Son who is "of the 
same substance" as the Father, the formulation of the Nicaean Creed]. 

According to another .view, the god might not be content with One 
single act of incarnation, but as a result of the permanence of the world, 
which is practically axiomatic in Asiatic thought, he might become in
carnate at various intervals or even continuously. Belief in continuous 
incarnation is the principal force of the Mahayana Buddhist idea of the 
Bodhisattva, though this idea is related to occasional utterances of the 
Buddha himself, in which he apparently expressed a belief in the limited 
duration of his doctrine On earth. Furthennore, the Bodhisattva was oc
casionaIIy represented as a higher ideal than the Buddha, because the 
Bodhisattva forgoes his own entrance into Nirvana, which has only 
exemplary significance, to prolong his universal function in the service .. 
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of mankind. Here again, the savior "sacrifices" himself. But just as Jesus 
was superior in his own time to the saviors of other competing soterio
logical cults, by virtue of the fact that he had been an actual person 
whose resuuection had been observed by his apostles, so the continu
ously corporeal and living incarnation of god in the Dalai Lama is the 
logical conclusion of eVeIY incarnation soteliology. But even when the 
divine distributor of grace lives on as an incarnation, and especially 
when he does not linger continuously on earth, certain more tangible 
means are required to maintain the adherence of the mass of the faith
ful, who wish to participate personally in the gifts of grace made avail
able by their gad. It is these more tangible instruments of grace, ex
hibiting a wide variety, which exeIt a decisive influence on the character 
of the religion. 

Of an essentially magical nature is the view that one may incorporate 
divine power into himself by the physical ingestion of some divine sub
stance, some sacred totemic animal in which a mighty spirit is incar
nated, or some host that has been magically transformed into the body 
.of a god. Equally magical is the notion that through participation in 
certain mysteries one may directly share the natUle of the god and there
fore he protected against evil powers. This is the case of sacramental 
grace. 

Now the means of acquiring these divine blessings may take either 
a magical or a Iitua}istic form, and in either case they ~ntail, not only 
belief in the savior or the incarnate living god, but also the existence of 
human priests or mystagogues. Moreover, the manner in which this 
divine grace is distributed depends in considerable measure on whether 
certifying proofs of the personal possession of charismatic gifts of grace 
are required of th~ earthly intelmediaries between man and the 
savior. If certifying proofs are required, a religious functionary who 
no longer shares in such a state of grace, as for example a priest living 
in mortal sin. cannot legitimately mediate this grace by officiating at 
the sacraments. Such a strict consistency in the principle of charismatic 

, distribution of grace was maintained by the Montanists, Donatists, and 
in general aU those religious communities of Antiquity that based the 
orgallization of their church on the principle of prophetic-charismatic 
leadership. The outcome of this view was that not every bishup who 
occupied an oHice Or possessed other credentials, but only those bishops 
who manifested the verification of prophecy or other witnesses of the 
spirit, could effectively distribute divine grace. This was at least the 
case when what was required was the distribution of grace to a penitent 
who had fallen into mortal sin. 

When we leave this requirement, we are dealing with an altogether 
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different notion of the distribution of grace. Now salvation supervenes 
by virtue « the grace which is distributed on a continuous basis by 
some institutional organization that has either divine or prophetic cre-_ 
dentials for its establishment. For this type of operation we shall reseIve 
the appellation of "institli~nal grace" CAnstaltsg1l4de). lhe institution 
may exert its power directly through purely magical sacramentS or 
through its control over the accumulation of supernumerary achieve
ments performed by officiab or devotees, achievements which produce 
divine blessing or grace. 

Wherever institutional grace operates consistently, three basic prin-
ciples ate involved. The first is ctrll ~m 1nIlla salus: salvation 
cannot he obtained apart from membership in a particular institution 
vested with the control of grace. lbe second principle is that it is not 
the personal charismatic qualification of the priest which determines the 
effectiveness of his distribution of divine grace. lbild, the personal reli
gious qualification of the individual in need of salvation is altogether a 
matter of indifference to the institution which has the power to di$-
tribute religious Fee. lbat is, salwtion is uni~ it is accessible to 

other than the religious virtuosi. Indeed the religious virtu<Jl!O may e:dSily 
fall into spiritual danger with IUpeCt to chances of salvation and the 
genuineness of his religious profession--and actually cannot fail,to fall 
into this danger-if instead of relying ultimately on instituDon.a1 ~ce 
he seeks to attain grace by hi! own unaided power, treading his own 
pathway to God. In this thea:y. all human beings are capable of :6nding 
salvation if they but obey god's requirements enough for the accession 
of grace distributed hy the church to NfEc.e for their attainment of "Sal- • 
vation. The level of pelsonal ethical accomplislirnent must therefore be 
made compatible with average human qualifications, and this in practice 
means that it will he set quite low. Whoever can achieve more in the 
ethical splJre, i.e., the religious virtuoso, may thereby, in addition to 
insuring his own salvation, accumulate good. works for the credit of the 
institution, .which will th_Cl distribute them to th~ in need « good 
works. _ 

The viewpoint we haw just described is the specific attitude of _ the 
Catholic chuiclt and detennines its character as an institution of grace, 
which dtveloped throughout many centuries but has been fixed since 
the time of Gregory the Great rca. 600]. In practice, howewr, the 
~int of the Catholic church has oscillated between a relatively 
magical and a relatively ethical and soteriological orientation. 

The manner in which the dispensation of charismatic or of ins.t:itu
tional grace inRuences the actual conduct of life of the adherents depends 
upon the preronditions which are attached to the granting ot Ute -means 

 



Soteriology or Salvation from Outsilk 

of grace. Thus there are similarities here to ritualism, to which sacra
mental and institutional grace dispensation accordingly show close af
finity. Ethical religiosity is affected in the same direction in yet another 
respect, which may be of considerable signi6cance: Every type of actual 
dispensation of grace by a person, regardless of whether his authority 
derives from personal charismatic gifts or his official status within an 
institution, has the net effect of weakening the demands of morality 
upon the individual, just as does ritualism. The vouchsafing of grace 
always entails an inner release of the person in need of salvation; it 
consequently facilitates his capacity to bear guilt and. other things being 
equal, it largely spares ,him the necessity of developing an individual 
pattern of life based on ethical foundations. The sinner kno~s that he 
may always receive absolution by engaging in some occasional religious 

'practice' or by perfonning some religious rite. It is particUlarly important 
that sins remain discrete actions, against which other discrete deeds may 
be set up as compensations or penances. Hence, value is attached. to con-

, crete individual acts rather than to a total personality pattern produced 
by asceticism, contemplation, or eternally vigilant self-control, a patteQl 
that must constantly be demonstrated and determined anew. A furtPer 
consequence is that no need is felt to attain the ce~ saltlotis by one's 
own powers, and so this category, which may in other circumstanet:S have 
such significant ethical consequences, recedes in importance. 

For the reasons just discussed, the perpetual control of an individ~ 
ual's life pattern by the official-whether father confessor or spiritual di
rector·-empowered to distribute grace, a control that in ceItain respects 
is very effective, is in practice very often cancelled by the circumstance 
that there is always grace remaining to be distributed anew. Certainly the 
institution-of the confessional, 'especially when associated with penances, 
is ambivalent in its effects, depending upon the manner in which it is 
implemented. The poorly developed and rather general method of con
fession which was particularly characteristic of the Russian cDurch, 
frequently taking the fonn of a collective admission of iniquity, was eel'" 
tainly nq way to effect any penn anent in8uence over conduct. Also, the 
confessional practice of the early Lutheran church was undoubtedly 
ineffective. The catalog of sins and penances in the Hindu sacred sct:ip' 
tures makes no distinction between ritual and ethical sins, and enjoins 
ritual obedience (or other fornts of compliance which are in line with 
the status interests of the Brahmins) as virtually the sole method of 
atonement. As a consequence, the pattern of everyday life could be in-
8uenced by these reli~ons only in the direction of traditionalism.. In-
deed, the sacramental grace of the Hindu gwrus even further waalcened 
any possibility,of ethical in8uence. 
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The Catholic church in the Occident carried through the Chris
tianizatioh of Western Europe with unparalleled force, by virtue of an 
unexampled system of confessionals and penances, which combined the 
techniques of Roman law with the Teutonic conception of fiscal expia
tion (Wergeld). But the effectiveness of this system in developing a 
rational plan of life was quite limited, even apart from the inevitable 
hazards of a loose system of dispensations. Even so, the inl1uence of 
the confessional upon conduct is apparent "statistically," as one might 
say, in the impressive resistance to the two·children-per-family system 
among pious Catholics, though the limitations upon the power of the 
Catholic church in France are evident even in this respect. 

A tremendous historical influence was actually exerted by the ab
sence in Judaism and ascetic Protestantism of anything like the CO'l

~sional, the dispensation of grace by a human being, or magical sacra
mental grace. This historical inRuerlce favored the evolu.tion of an 
ethically rationalized pattern of life Cerhisch rationalen Lebensgestal
tung) in both Judaism and ascetic Protestantism, despite their differ
ences in other respects. These religions provide no opportunity, such as 
the confessional or the purveyance of institutional grace, for obtaining 
release from sins. Only the Methodists maintained at certain of their 
meetings, the so-called "assemblages of the dozens," a system of con
fessions which had even comparable effects. and in that case the effects 
were in an a1 ,lgether different direction_ From such public confessions 
of sinfulness there devdoped the semi-orgiastic penitentiai practices of 
the Salvation Army. 

Institutional grace. by its very nature, ultimately and notably tends 
to make obedience a cardinal virtue and a decisive precondition of salva
tion. This of course entails subjection to authority, either of the institu
tion or of the charismatic personality who distributes grace. In India, 
for example, the guru may on occasion exercise unlimited authority. In 
such cases the resulting pattern of conduct L not a systematization from 
within} radiating out from a center which the individual himself has 
achieved, but rather is nurtured from some center outside the self. The 
content of the pattern of life is not apt to be pushed in the direction of 
ethical systematization, but rather in the reverse direction. 

Such external authority, however, increases the elasticity of concrete 
sacred commandments and thus makes it easier to ad just them in prac
tice to changed external circumstances, though in a direction different 
from that of a Gesinnungsethik. An example of this elasticity is provided 
by, the Catholi.c church of the nineteenth century in its non-enforcement 
(in practice) of the prohibition against usury, despite the prohibition's 
ostensibly eternal validity on the basis of biblical authority a~d papal 
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decretaIs. To be sure, this was not accomplished openly by outright in
validation, which would have been impossible, but by an innocuous 
directive from the Vatican office to the confessional priests that thence
forth they should refrain from inquiring during confession concerning 
infractions of the prohibition against usury, and that they should grant 
absolution for this infraction as long as it could be taken for granted 
that if the Holy See should ever return to the older position the con
fessants would obediently accept such a reversal. There was a period in 
France when the clergy agitated for a similar treatment of the problem 
presented by families having only two children. Thus, the ultimate re
ligious value is pure obedience to the institution, which is regarded as 
inherently meritorious. and not concrete, substantive ethical obligation, 
nor even the quali6cation of superior moral capacity achieved through 
one's own methodical ethical actions. Wherever the pattern of institu
tional grace is carried through consistently, the sole principle integrating 
the life pattern is a formal humility of obedience, which like mysticism 
produces a characteristic quality of brokenness or humility in the piOUS. 
In this respect, the remark of MalIinckrodt that the freedom of the 
Catholic consists in being free to obey the Pope appears to leave universal 
validity for systems of institutional grace. Ja -

2. Salvation Through Faith Alone and l.ts Anti
Intellectual Consequences 

S~lvation, however, may be linked with faith. Insofar as this concept 
is not de6ned as identical with subjection to practical norms, it always 
presupposes some attribution of truth to certain metaphysical data and 
some development of dogmas, the acceptance of which becomes the 
distinctive hallmark of membership in the particular faith. We have 
already seen that dogmas develop in very different degrees within the 
various religions. However, some measure of doctrine is the distinctive 
differential of prophecy and priestly religion, in contrast to pure magic .. 
Of course even pure magic presupposes faith in the magical power of 
the magician, and, for that matter, the magician's own faith in himself 
and his ability. This holds true of every religion, including early Chris
tianity. Thus, Jesus taught his disciples that since they doubted their 
own power they would be unable to CUre victims of demonic possession. 
\Vhosoever is completely persuaded of his own powers possesses a faith 
that can move mountains. On -the other hand, the faith of those who 
demand magical miracles exercises a compulsive influence upon magic, 
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to this very day. So Jesus found himself unable to perform miracles in 
h~ bi~thp'lace and occasionally in other cities, and "wondered a~ their 
dIsbehef. He repeatedly declared that he was able to heahhe crippled 
and those possessed by demons only through their belief in him and his 
power [Mk. 10:5I-51.]. To some degree this faith was sublimated in an 
ethical direction. Thus, because the adulterous woman believed in his 
power to pardon sins, Jesus was able to forgive her iniquities. 

On the other hand, religious faith developed into an assertion of in· 
tellectual propositions which were products of ratiOCination, and this is 
what primarily concerns us here. Accordingly, Confucianism, which 
knows nothing of dogma, is not an ethic of salvation. In ancient Ishm· 
and ancient Judaism, religion made no real _demands with respect to 
dogma, requiring only, as primeval religion does everywhere, belief in 
the power (and hence also in the existence) of its own god, now re
garded by it as the only god, and in the mission of this god's prophets. 
But since both these religions were sCriptural (in Islam the Koran 
was believed to have been divinely created), they also insisted upon 
belief in the substantive truth of the scriptures. Yet, apart from their 
cosmogonic, mythologic, and historical narratives, the biblical books of 
the law and the prophets and the Koran contain primarily practical 
commandments and do not inherently require intellectual views of a 
definite kind. 

Only in the non-prophetic religions is belief equivalent to sacred 
lore. In these religions the priests are still, like the magiCians, guardians 
of mythological and cosmogonic knowledge; and as sacred bards th~y 
are also custodians of the heroic sagas. The Vedic and Confucian ethics 
attributed full moral efficacy to the traditional literary educations obtained 
through schooling which, by and large, was identical with mere mem
orized knowledge. In religions that maintain the requirement of in
tellectual understanding there is an easy transition to the philosophical 
or gnostic form of salvation. This transition tends to produce a tre' 
mendous gap between the fully qualified intellectuals and the masses. 
But even at this point there is still no reaL official dogmatics--....()nly 
philosophical opinions regarded as mOre or less orthodox, e.g., the ortho
dox Vedanta or the heterodox Sankhya in Hind uism. 

But the Christian churches, as a consequence of the increasing in
trusion of intellectualism and the growing opposition to it, produced an 
unexampled mass of official and .binding rational dogmas, a theological 
faith. In practice it is impossible to require both belief in dogma and the 
universal imderstanding of it. It is difficult for us today to imagine that 
a religious community composed princip<llly of petty-bourgeois members 
could have thoroughly mastered and really assimilated the complicated 

 



xi] Soteriology or SalvQtion from Outside 

contents ~f the Epistle to the Romans, for example, yet apparently this 
must have been the case. This type of faith embodied certain dominant 
soteriologica"l views current among the group of urban proselytes who 
were accustomed to meditating on the conditions of salvation and who 
were to some degree conversant with Jewish and Greek casuistIY. Simi
larly, it i~ well known that in the sixteenth and seventeenth centuries 
broad petty-bourgeois strata achieved intellectual mastery over the dog
mas of the Synods of Dort and Westminster, and over the many com
plicated compromise formulae of the Reformation churches. Still, under 
normal conditions it would be impossible for such intellectual penetra
tion to take place in congregational religions without producing One of 
the following results for all those not beionging to the class ci the 
philosophically knowledgeable (Gnostics). These less knowledgeable 
people, including the "hylics" and the mystically unilIuminated "psychk'S," 
would either be excluded from salvation or limited to a lesser'<lrder 
salvation reserved for the non-intellectual plOUS Cpistikoi). These results 
occurred in Gnosticism and in t~e intellectual religions of India. 

A controversy raged in early Christianity throughout its first cen
wries, sometimes openly and sometimes beneath the surface, as to 
whether theological gnosis or simple faith (pistis) is the higher religious 
quality, explicitly or implicitly providing the sole guarantee of religiOUS 
salvation. In Islam, the Mu'tazilites held that a person who is "religious" 
in the average sense, and not schooled in dogma, is not actually a mem
ber of the real community ci the faithful. A decisive influence was every
where exerted on the character of religion by the relationships between 
the theological intellectuals, who were the virtuosi of religiOUS knowl~ 
edge, and the pious non-intellectuals, especially the virtuosi of religious 
asceticism and the virtuosi of religiOUS contemplation, who equally re
garded "dead knowledge" as of negligible value in the quest for salvation. 

Even in the Gospels themselves, the p .. ,rabolic form of Jesus' message 
is rqresented as being purposefully esoteric. To avoid the appearance 

,ci an esotericism propagated by an intellectualist aristocracy, religious 
faith must base itself upon something other than a real understanding 
and affirmation of a theological system of dogma. As a matter of fact, 
every prophetic religion has based religi(>us faith upon something other 
than real understanding of theology, either at the very outset or at a later 
stage when it has become a congregational religion and has generated 
dogmas. Of course the acceptance of dogmas is always relevan t to reli
gious faith, except in the views of ascetics and more especially mystical 
virtuosi. But the explicit, personal recognition of dogmas, for which the 
technical tenn in Christianity is ~des explicita, was required only with 
reference to those articles of faith which were regarded as absolutely 
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essential, greater latitude being permitted in regard to other dogmas. 
Protestantism made particularly strict demands upon bellef in dogma, 
because of its doctrine of justification by faith. This was especially, 
though not exclusively, true of asceti.c Protestantism, which regarded the 
Bible as a codification of divine law. This religious requirement was 
largely responsible for the intensive training of the youth of the Prot
estant sects and for the establishment of universal public schools like 
those of the Jewish tradition. This same religious requirement was the 
underlying reason for the familiarity with the, Bible on the part of the 
Dutch and Anglo-Saxon Pietists and Methodists (in contrast to the 
conditions prevalent in the English public schools, for example), which 
aroused the amazement of travelers as late as the middle of the nine-' 
tecnth century. Here, the people's conviction about the unequivocally 
dogmatic character of the Bible was responsible for the far-reaching 
demand that each man know the tenets of his own faith. In a church 
rich in dogmas, all that may be legitimately required in respect to the 
mass of dogmas is fides implicitJ2, viz., a general readiness to subject one's 
own convictions to religious authority. The Catholic church has required 
this to the greatest possible degree, and indeed continues to do so. But 
a fides implicitJ2 is no longer an actual personal acceptance of aogmas; 
rather, it is a declaration of confidence in and d~cation to a prophet or 
to the authority of an institution. In this way, faith loses its intellectual 
character. 

Religion retains only a secondary interest in intellectual matters once 
rellgious ethics has become predominantly rational. This happens be
cause the mere assertion of intellectual propositions falls to the 10we6t 
level of faith before a GesinnungsethiJr., as Augustine among others 
maintained. Faith must also take on a quality of inwardness. Personal 
attachment to a particular god is more than knowledge and is therefore 
designated as "faith:' This is the case in both the Old and New Testa
ments. The faith which was "accounted to Abraham to righteousness" was 
no intellectual assertion of dogmas, but a reliance upon the promises of 
God. For both Jesus and Paul, faith continued to hold the same central 
significance. Knowledge and familiarity with dogmas receded far into 
the background. 

In a church organized as an institution, it works out in practice that 
the requirement of ~des e;cplicita is limited to priests, preachers, and 
theologians, all of whom have been trained in dogmatics. Such an aris
tocracy of those trained and knowledgeable in dogmatics arises within 
every religion that has been systematized into a theology. These persons 
presently claim, in different degrees and with varying measures of suc
cess, that they are the real carriers of the rdigion. The view that the 
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priest must demonstrare his capacity to undelstand mOle and believe 
more than is possible for the avetage human mind is still widely diffused 
today, particularly among the peasanllY. This is only one of the forms in 
which there comes to expre.mon. i'J religion the status qualification re

sulting from special education that iii found in evelY type of bUleaucracy" 
be it political, military, ecclesiastical, or commercial. But even more, 
fundamental is the aforementioned doctrine, found also in the New' 
Testament, of faith ~ the specific charisma of an extraordinary and 
purely personal reliance upon god's providence, such as the shepherds of 
souls and the heroes of faith must possess. By virtue of this chalismatic 
confidence in god's support. the spiritual representa,tive and leader of 
the congregation, as a viltUOSO of faith, may act differently &om the 
layman in practical situations and hring about different IesUltS, far 
surpassing normal human capacity. In the context of practical action, 
faith can proride a suhrtitute for ~ powers. 

This antHMiooal inner attitude characteristic of religions of un
,limiad trust In'p may occasionally produce an acosmistic indifference 
to obriauI practit:al and rational ~tions. It frequently produces 
an UDaJDditional reliance on god's ~, attIibuting to god alone 
th~ ~w:nces of one's own act::iODt, wI:Pch are interp~ as pleasing 
to god. In Christianity and in Islam. as' well as elsew~ this anti
rational attitude is sharply opposed.. to knowledge and peftia&larly to 
theoIog;ca1 knowledge. Anti-rationalitJ may be manifested iD a proud 
virtuosity of faith, or, when it avoids this danger ofanogam Wcatioo. 
of the creaturely, it may be manifested in an unomditianal ~fous 
sur~der. and a spiritual humility that.~, above aD -. ~ death 
oE in~ pride. This attitude of \UIICOOditional trust played a major 
role in ancient Ou;stianity, particululy'in the c:ase Of Jesus and Paul 
and in the stru. against Creel plIibDphy, and in ~ Chris
tianity. particulUly in the antipathies, to theology. On the palt of the 
mystialspilitualiat sects of the sevenr.D!h centurr"in ~estern Europe 

. and of the eighteenth and nineteenth CC!'Uries in Eastern EUlope. 
. At some poiat in its development, evt:ey genuinely devout Ieligious 

faith brings about, directly or indiredlJ, that "sacriSce of the intellect" 
in the interests of a trans-intdl«tual, distinctive religious quality of 
absolute surrender and utter trust which is expressed. in the formula 
credo JW7t quod sed quia absurd ... m. The salvation religions teaching 
belief in a t!anscendental god stress, ~ as everywhere, the inadequacy 
of the individual's intellectual ~ when he confronts the exalted 
state of the divinity. Such a turning away from knowledge, based. on 
faith in a transcendental god's power to save, is altogether different 
from the Buddhist's renunciation of knowledge concerning the world 
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beyond, which is grounded simply in his belief that such knowledge 
cannot advance contemplation that alone brings salvation. It is also 
altogether different in essence from skeptical renunciation of the possi
bility of understanding the meaning of the world, which indeed it is 
inclined to combat much mOre harshly than it combats the Buddhist 
form of renunciation of knowledge. The skeptical point of view has 
been common to the intellectual strata of every period. I t is evident in 
the Greek epitaphs and in the highest artistic productions of the Renais
sance, such as the works of Shakespeare; it has found expression in the 
philosophies of Europe, China, and India, as well as in modern intel
lectualism. 

Deliberate belief in the absurd, as well as in tnumphant joy ex
pressed in ,the sermons of Jesus over the tact that 'he ('harisma of faith 
has been granted by God to children and minors (Clthe than to scholars, 
typifies the great tension between this type ,1' salv.1tion r.;~lj~ion 2nd in
tellectualism. Nevertheless, this type of religion comt;'u!tly .;eeks to ;!C.t'lpt 
intellectualism to its own purposes. As Chl'istia'lity beLame incrcasir.gly 
penetrated by Greek forms of thought, even in Artiquity but far !llOre 
strongly after the rise of universities in the Middle Ages. it Came to 
foster intellectualism. The medieval universities were actually centers for 
the cultivation of dialectics, created to counterbalance the achievements 
of the Roman jurists on behalf of the competing power of the Empire. 

Every religion of belief assumes the ex;st~nce of a personal god, ;]5 

well as his intermediaries and prophets. ill whose favor there must be a 
renunciation of self-righ!eousness and individual knowledge at some 
point or other. Consequently, religiosity based on this form of faith is 
characteristically absent in the Asiatic religions. We have already seen 
that faith may assume very different forms, depending on the direction 
in which it develops. To be sure, despite all diver~ities, a striking simi
larity to contemplative mysticism characterizes all religiOns of faith 
oriented to salvation which are found among peaceful groups, though 
it does not characterize ancient Islam and the religion of Yahweh, in 
both of which the primordial trust of the warrior in the tremendous 
power of his own god was still dominant. This similarity to contempla
tive mysticism derives from the fact that when the substantive content 
of salvation is envisaged and striven after "as redemption, there is always 
a t least a tendency for salvation to evolve into a primarily emotional re
lationship to the divine, a unio mystica. Indeed, the more systematically 
the "attitudinal" charactel of the faith is developed, the more easily 
may outright antinomian rc:>ults ensue, as occurs in every type of mysti
cism. 

The great difficulty of establishing an unequivocal relati~nship be-

 



xi] Soteriology or Salvation from Outsitk 

tween ethical demands and a religion based on faith, i.e., a· genuine 
salvation. religion based on an attitude of utter trust, was already dem(' ,
strated by the Pauline Epistles, and even by certain contradictions in the 
utterances of Jesus, as those utterances are recorded in the tradition. Paul 
struggled continually with the immediate consequences of his own views, 
and with their VfJI:y complicated implications. The consistent develop· 
ment of the Pauline doctrine of salvation by faith achieved in the Mar~ 
cionite doctrines definitively demonstrated the antinomian consequences 
of Paul's teaching.2 As increasing stress was placed upon salvation by 
faith, there was generally but little tendency for an active ethical ra
tionalization of the pattern of life to take place within everyday religion, 
although the opposite was the case for the prophet of such a religion. 
Under certain circumstances, salvation by faith can have directly anti
rational effects in concrete cases as well as in principle. A minor illustra~ 
tion of this is found in the resistance of many religious Lutherans to 
entering into insurance contracts, on the ground that such action would 
,manifest an irreligious distrust of God's providence. The wider im· 
portance of this problem lies in the fact that every rational and planned 
procedure for achieving salvation, every reliance on good works, and 
above all every effort to surpass normal ethical behavior by ascetic 
achievement, is regarded by religion based on faith as a wicked preoccu· 
pation with purely human powers. 

Wherever the conception of salvation by faith has been developed 
consistently, as in ancient Islam, trans-worldly asceticism and especially 
monasticism have been rejected. As a result, the development of belief 
in salvation by faith may directly augment the religious emphasis placed 
upon vocational activity within the world, as actually happened in the 
case of Lutheran Protestantism. Moreover, religion based on faith may 
also strengthen the motivations for a. religiously positive evaluation of 
vocations within the world, particularly .when such religion also devalues 
the priestly grace of penance and sacrament in favor of the exclusive 
importance of t.he personal religious relationship to god. Lutheranism 
took this stand in principle from its very outset, and strengthened the 
stand subsequently, after the complete elimination of the confessional. 
The same effect of the belief in faith upon vocational motivations was 
particularly evident in the various forms of Pietism, which were given an 
ascetic cast by Spener and Francke, but which had also been exposed to 
Quaker and other inHuences of which they themselves were not tOO well 
aware. 

Moreover, the Gennan word for "vocation" CBemf) is derived from 
the Lutheran translation of the Bible. The positive evaluation of ethical 
conduct within one's worldly calling, as the only mode of life acceptable 
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to god, \\o"as central in Lutheranism from the very beginning. But in 
Lutheranism, good works did not enter into consideration as the real 
basis for the salvation of the souL as in Catholicism, nor did good works 
provide the intellectual basis for the recognition that one had bet;n re
born, as in ascetic Protestantism. Instead, certainty of salvation was de
rived in Lutheranism from the habitual feeling of heving found refuge 
in God's goodness and grace. Hence, Lutheranism taught, as its attitude 
toward the wor Id, a patient resignation toward the world's institutional 
structures. In this regard, Lutheranism prese'nts a striking contrast to 
those religions-especially those fonns of ProY'.stantism-which re<Juired 
for the assurance of ~>ne's salvation either a distinctive methodical pat-, 
tern of life or a demonstration of good works, such as was known as 
fides efficax among the Pietists and as amal among the Muslim Kharijis, 
and an equally striking contrast to the virtuosi religions of ascetic sects.' 

Lutheranism lacks any motivation toward revolutionary attintdes in 
social or political relationships and any inclination toward rational re
formist activity. Its teaching requires one to maintain, both within the 
world and against it, the substance of the salvation promised by ene's 
faith, but does not require one to attempt a transformation of the world 
in any rationalized ethical direction. The Lutheran Christian has all 
that is needful for him. if only the word of God i:; prodaim~d pure and 
clear; the remaking of the eternal order of the world and even the 
remaking {)£ the churcn is a matter of bdifference, an adiaphoron. To 
be sure, this emotionalist quality of the faith, whIch is. relatively in
different to the world, but in contrast to asceticism also "open" to it., 
was the product of a gradual development. It is diffil.11.1lt for such an 
emotionalist faith to generate anti-traditionalist, rational patterns of con
duct, and it lacks any drive toward the rational control and transforma
tion of the wor ld. 

"Faith," in the fonn known to the warrior religions of ancient Islam 
and of Yahwism, took the form of Simple allegiance to the god or to 
the prophet, along the lineii that originally characterize all t'elationships 
to anthropomorphic gods. Faithfulness is rewarded and disloyalty pun
ished by the god. This pt:rsonal relationship to the god takes on other 
qualities when the carriers of salvation religion become peaceful groups, 
and more particularly when they become members of the middle classes. 
Only then can faith as an instIument of salvation take on the emo
tionally tinged character and assume -the lineaments of love for the god 
a the savior. This transformation is already apparent in exilic and post
exilic Jud~ism, and is even more strongly apparent in early Christianity, 
especially in the teachings of Jesus and John. God now appears' as a 
gracious master or father of a household. But it is of course .l vulgar 
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elfor to see in the paternal quality of the god proclaimed by Jesus an 
intrusion of non-Semitic religion, on the argument that the gods of the 
(generally Semitic) desert peoples "create" mankind whereas the Greek 
deities ''beget'' it. For the Christian god never (hought of begetting men 
-the phrase "begotten and not created (yo,<,Oil'T"a JA~ '1n'ITj~ITa) is jlre
cisely the distinctive predicate of the trinjtarian, deified, Christ wFaich 
sets hid off from hurnankhld; moreover, even though the Christian god 
surrounds mankind with superhuman love, he is hy no means a tender 
modern "daddy," but rather a primariry benevolent, yet also wrathful 
and strict, regal patriarch, such as was also the Jewish god. 

In any case, the emotional content of religions of faith may be 
deepened whenever the followers of these religions substitute the view 
that they are children of god for the ascetic view that they are merely 
his iilstlumenrs. The result may be a st.rong tendency to seek the integra
tion of one's pattern of life in subjective states and in an inner reliance 
upon god, rather than in the consciousness of one's continued ethical 
p!0bation. This tendency may even further weaken rhe practical, rational 
character of the religion. Such an emotional emphasis is suggested by 
l~e "language of Canaan" which came to expression with the renaissance 
c~ Pietism, that whining cadence of typical Lutheran sennons in Ger
m~ny which has so often drIven strong men out of the church. 

A c·Jmpletely anti-rational dfect upon the conduct of life is generally 
t":-:erted by rAiglOns of faith when the relationship to the god or the 
saviol {';.:h.i~it~ t;\(; trait of passionate devotion, and-consequently when
ever the relig;on has a latent or manifest ti..'lge of el"Oticism. This is ap
p:',ent in the ... (my varieties of love of god in Sufism, in the Canticles 
t)r ()f mystidsm of ~t Bernard and his followers, in the cult of Mary 
ami d;~ S;.l(:red Heart f.I[ J~sus, in other comparable forms of devo· 
ti()j,alism, ami fi)l'lHy in tl.iC characteristic manifestations of emotionally 
suffused Pj~'l?iHl With"l LUl:l;;:ranism, such as the movement of Zinzen· 
dorf. Howevel', its most mihmg manifestation .()CCurs in the charac~ 

'teristically Hindu religiosity of love (bhakti) which from the Gfth 
and sixth centuries on suppla:J.ted the. plUud and noble ·intellectualistic 
religion of Buddhism, becoming the popul.u form of salvation re
ligion among. the ~ of Indi:t, ~arly in che soteriologiYil 
forms of Vishnuism. In this Hindu rdjgiosity of loft, devotion to 
Krishna, who h~ been a~ £mm tOe M41uJ,lurr. to the stlJ-tus 
of a savior, and m9l'll especially ~ Ix) the Krishna child, is raised' 
to a state of erotiailly tinged dewdcm. 'ibis. pIOC'e5I mes place through 
the four Itoveb of contemplation: serwna1m:, frienriJbip 10ft, Glial c.' 

~tal love, and. at the highest levd, a piety dnged. with de6nite 
ero~cism, after rhefasbioo of the fDo..e of the g~ (the lowe of Krishna's 
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mistresses for him). Since the procedure enjoined by this religion as 
necessary for salvation is essentia1ly hostile to the concerns of everyday 
life, it has always presupposed some degtee of sacramental intermedia
tion in the achievement of grace, by priests, gUTUS, or gQsains. In its 
practical effects, this religion is a sublimated counterpart of the Shakti 
religion, which is popular among the lowest social strata in India. The 
religion of Shakri is a worship of the wives of gods, always very close to the 
orgiastic type of religion and not infrequently i~volving. a cult of erotic 
orgies, which of course makes it utterly remote from a religion of pure 
faith, such as Christianity, with its continuous and ~m~hakeable trust 
in Cod's providence. The erotic element in the personal relationship to . 
the savior in Hindu salvation religion may he regarded as largely the 
technical result of the practices of devotion; whereas. in marked contrast, 
the Christian belief in providence is a charisma that must be maintained 
by the exercise of the will of the believer. 

3. Salvation Through Belief in Predestination 

Finally, salvation may be regarded as a completely free, inexplicable 
gift of grace from a god absolutely unsearchable as to his decisions, who 
is necessarily unchanging because of his omniscience, and utterly beyond 
the in8uence of any human behavior. This is the grace of predestination. 
This conception unconditionally presupposes a transcendental creator 
god, and is therefore lacking in aD ancient and Asiatic religions. It is 
also lacking in warrior and heroic religions, since they posit a super
divine fate, wheIeas the doctrine of predestination posits a world order 
or regime which is rational from god's point of view even though it may 
appear irrational to human beings. On the other hand, a religion of 
predestination obliterates the goodness of god, for he ~comes a hard, 
majestic king. Yet it shares with religions of fate the capacity for indUcing 
nob;t'ty and rigor in its devotees. It has this effect in spite of the fact, 
or rather because of the fact, that only in respect to this kind of god is 
the complete devaluation of all the ~ of an i~ldivid\i.11 ;; prerequiSite 
for his salvation by'free grace alone. 

Dispassionate and sober ethical men Hke Pebgh.ls might believe in 
the adequacy of their own good works. B1.~ ::;rnong tht: prophets dnd 
foundets of religions, predestination has been the ~!ief of men animated 
by a drive to establish rationally organiozed religiou,> power, as in the 
case of Calvin and Muhammad. each of whom. felt that the certainty 
of his own mission in the world derived le-:..s from ?ny p;!tsonal peIfec
ban than from his situation in the world and £rom god's will .... In other 
cases, e.g., Augustine .nd also Muhammad, the belief in predestination 
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may anse as a result of recognizing the necessity for controlling tre
mendous passions and feeling that this can be accomplished. only, if at 
all, through a power acting upon the individual from without and above. 
Luther, too, knew this feeling during the terribly excited. period after 
his difficult struggle with sin, hut it receded in importance for him after 
he had achieved a better adjustment to the world. 

Predestination provides the individual who has found religious grace 
with the highest possihle degr~ of certainty of salvation, once he has 
attained. assurance that he belongs to the very limited. aristocracy of 
salvation who are the elect But the individual must find certain indices 
CSytnptome) hy which he may detennine whether he possesses this in· 
comparable charisma, inasmuch as it is impossihle for him to live on 
in" absolute uncertainty regarding his salvation. Since god has deigned 
to reveal at lea ... t some positive injunctions for the type of conduct pleas
ing to him, the aforementioned. indices must reside, in this instance as 
in the case of every religiously active charisma, in the decisive demon
stration of the capacity to serve as one of god's instruments in fulfilling 
his injunctions, and that in a persevering and methodical fashion) for 
either one po~ predestined. grace or one does not. Moreover, the 
assurance of this ~ is not affected by any particular transgressions of 
the individual in question. The ultimate certainty of one's salvation and 
one's continuance in a state of grace, notwithstanding disparate trans
gressions which the man pred.estined. to salvation commits in the same 
way that all other sinful creatures commit transgressions, is provided 
by one's knowled.ge that, despite these particular errors, one's behavior 
is acceptable to god and 80ws out of an inner relationship hased on the 
mysterious quality of grace-in short, salvation is based on a central and 
constant quality of personality. 

Hence, the belief in pred.estination, although it might logically be 
expected to result in fatalism, produced. in its most consistent followers 
the strongest possihle motives for acting in accordance with god's pattern. 
Of course this action assumed. different forms, depending upon the 
primary content of the religious prophecy. In the case of the Muslim 
warriors of the first generation of Islam, the belief in ~tion often 
produced a complete ohliviousness to self, in the interest Of ful611ment 
of the religious commandment of a holy war for the conquest of the 
world. In the case of the Puritans governed hy the Christian ethic, the 
same belief in pred.estination often produced. ethical rigorism, 1eg;Wsm) 
and rationally planned. procedures for the patterning of life. Discipline 
acquired. during wars of religion was the source of the unconquerable
ness of both the Islamic and Cromwellian cavalries. Similarly) inner
worldly asceticism and the disciplined. quest for salvation in a vocation 
pleasing to God were the sources of the virtuosity in acquisitiveness 
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characteristic of the Puritans. Every consistent doctrine of predestined 
grace inevitably implied a radical and ultimate devaluation of all magical, 
sacramental, and institutional distributions of grace, in view of god's 
sovereign will, a devaluation that actually occurred wherever the doc
trine of predestination appeared in its full purity and maintained its 
strength. By far the strongest $uch devaluation of magical and institu· 
tional grace occurred in Puritanism. 

Islamic predestination knew nothing of the "double decree";· it did 
not dare attribu~e to Allah the predestination of, some· people to hell, but 
onlyatuibuted to him the withdrawal of his grace from some people, a 
belief which admitted man's inadequacy and inevitable transgression. 
MoreOYel', as a warrior religion, Islam had some of the characteristics ' 
of the Greek moira in that it developed far less the specifically ra· 
tional elements of a world order and the speci6c determination of the 
individual's fate in the world beyond. 1'he ruling conception was that 
predestination determined, not the fate of the individual in the world 
beyond, but rather the uncommon events of this world, and above all 
such questions as whether or not the warrior for the faith would fall in 
battle. The religious fate of the individual in the next world was hdd, 
at least according to the older view, to be adequatdy secured by the 
individual's belief in Allah and the prophets, so that no demonstration of 
salvation in the conduct of life is needed Any rational system of ascetic 
control of everyday life was alien to this warrior religion from the outset, 
so that in Islam the doctrine of predestination manifested its power 
especially during the wars of faith and the wars of the Mahdi. The 
doctrine of predestination tended to lose its importance whenever Islam' 
became more civilianized, htause the doctrine produced no planned 
procedure for the control of the workaday world, as did the Puritan 
doctrine of predestination. 

In Puritanism., predestination definitdy did affect the fate of the 
individual in the world beyond, and therefore his assurance of salvation 
was determined primarily by his maintenance of ethical integrity in the 
affairs of everyday life. For this reason, the belief in predestination 
assumed greater importance in Calvinism as this religion became more 
bourgeois than it had been at the outset. It is significant that the 
Puritan belief in predestination was regarded by ·authorities everywhere 
as dangerous to the state and as hostile to authority, because it made 
Puritans skeptical of the legitimacy of all secular power. It is interesting 
to note by way of contrast that in Islam the family and follOWing of 
Umar, who were denou~lced for their alleged secularism, were followers 
of the belief in predestination, since they hoped to see their dominion, 
which had been established by illegitimate means, legitimized by the pre· 
destined will of Allah. 
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Clearty, every use (.f predestination to determine concrete events in 
history, rather than to secure ooe's orientation to one's place in the world 
beyond, immediately causes predestination to lose its ethical, rational 
character. The belief in predestination practically always had an ascetic 
effect among the simple warriors of the early Islamic faith, which in the 
realm of ethics exerted largely external and ritual demands, but the 
ascetic effects of the Islamic belief in predestination were not rational, 
and for this reason they were repre$ed in everyday life. The Islamic 
belief in predestination easily assumed fatalistic characteristics in the 
beliefs of the masses, viZ., kismet, and fOf this reason predestination did 
not eliminate magic from the popular religion 

Finc.lly, the Chinese patrimonial bureaucracy, in keeping with the 
character of its Confucian ethic, considered knowledge concerning des
tiny or fate to be indissolubly associated with sophistication. On the 
other hand, Confllcianism permitted destiny to assume certain fatalistic 
attributes in the magical religion of the masses, though in the religion 
of the educated it assumed approximately a middle position between 

'providence and moira. For just as the -moira, together with the courage 
to enuure it, nurtured the heroic pride of warriors. so also did pre
destination feed the "pharisaicaY' pride of the heroes of middle-class 
asceticism. 

But in no other religion was the pride of the predestined aristocracy 
of salvation so closely associated with the man of a vocation and with the 
idea that success in rationalized activity demonstrates god's bleSSing ~ 
in Puritanism (and hence in no other religion was the inAuence of 
ascetic motivation upon the attitude toward economic activity so strong). 
Predestination too is a belief of virtuosi, - who alone can accept the 
thought of the everlasting "double decree." But as this doctrine COn
tinued to How into the routine of everyday livip.g and into the religion 
of the masses, its dour bleakness became mOre and more intolerable. 
Finally, all that remaine~ of it in occidental ascetic Protestantism was a 
vestige, a CAput mortuum: the contribution which this doctrine of grace 
made to the rational capitalistic temperament, the idea of the methodical 
demonstration of vocation in one's economic behavior. 

The neo-Calvinism of Kuyper nO longer dared to maintain the pure 
doctrine of predestined grace! Nevertheless, the doctrine was never com
pletely eliminated from Calvinism; it only altered its form. Under all 
circumstances, the detenninism of predestination remained an instru
ment for the greatest possible systematization and centralization of the 
Gesinnungsethik. The "total pe1'Sonality," as we would say today, has 
been provided with the accent of eternal value by "God's election," and 
not by any individual action of the person in question. 

There is a non-religious counterpart of this religious evaluation, one 
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based on a mundane determinism. It is that distinctive type of "guilt" 
and, so to speak, godless feeling of sin which characterizes modem 
secular man precisely because of his own Gesinnungsethik, regardless 
of its metaphysical basis. Not that he has done a particular deed, but 
that by virtue of his unalterable qualities, acquired without his coopera~ 
tion, he "is" such that he could commit the deed-this is the secret 
anguish borne by modem man, and this is also what the others, in their 
"pharisaism" (now turned detezminism), blame him for. It is a "merciless" 
attitude because there is no significant possibility of "forgiveness," "con
trition," or "restitution"-in much the same way that the religious belief 
in predestination was merciless, but at least it could conceive of some 
impenetrable divine rationality. 

NOTES 

I. Cf. Wilhelm Bousset. Haupeprobleme der G30m (Gottingcn: Vanden
hoed, 19C17). ch. 1 Since Weber used Bo sset's work on Die Religion da }uJsn
tums (1906). it ap~ likely that Bousset was also one of his major sourCet on 
gnosticism. 

1a_ Hermann Mallinckrodt (18~J-74) was one of the founders of the 
Catholic Center Party and one of its most Yociferous ~pokesmen;.he was a member 
of the Reichlf4g from 1867 until 1871. His sister Pauline founded the congrega
tion of the "Sisters of Christian Loye." 

2_ Cf. Adolf yon Harnack. Lehrbuch elM DogrrrengefMichte CTubin~n: 
Mohr. 1931), yolo I, ~9~-309. This is 1he fourth edi1ica of the 1909 r blw.ation, 
and another of Weber's major SOUIl:es. 

3. On tbe Kharijis. see Chantepie et al .• Of' cit-, yolo I, 68~5.; on G1ft4!, see • 
C. R Becker, lJamstJ#lien, yo). I, 165, 167. (W) 

4. On Abraham Kuyper, Dutch theologian and Minister of tbe Interior 
(1901-05), .ee Weber, 'The Protestant Secls .• _ .," in Gerth and Mills, ap. cia., 
45~f. 

Xll 

Religious Ethics and the World: Economics 

1. Worldly Virtues and the Ethics of Ultimate Ends 

The more a religion of salvation bas been systematized and internal
ized in the direction of an ethic of ultimate ends (Gesinnungsethilt), 
the.greater becomes its tension in relation to the world. This tension be
cween religion and the world appears in a less consistent fashion ~nd less 
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as a matter of principle, so long as the religion has a ritualistic or le
galistic form. In these earlier stages, rehgions of salvation generally 
assume the same fonns and exert the same effects as those of magical 
ethics. That is to say, a salvation religion generally begins by assigning 
inviolable sanctity to those conventions received by it, since all the fol
lowers of >\ pJ[tkular god are interested in avoiding the wrath of the 
deity. and henct! in punishing any transgression of the norms enjoined 
by him_ Conse~",ently. once an injunction has achieved the status of a 
divine commandment, it rises out of the circle of alterable conventions 
into the rank of sanctity. Henceforth. the regulations enjoined by the 
religion are regarded, like the arrangements of the cosmos as a whole, as 
eternally valid-susceptible of interpretation, but not of alteration, unless 
the god himself reveals a new commandment. 

In this stage, the religion exercises a stereotyping effect on the entire 
realm of legal institutions and social conventions, in the same way that 
symbolism stereotypes certain substantive elements of a culture and pre
scription of magical taboos stereotypes concrete types of relationships to 
human beings and to goods. The sacred books of the-Hindus, Muslims, 
PalSees and Jews. and the classical books of the Chinese treat legal 
prescriptions in exactly the same manner that they treat ceremonial and 
ritual norms. The law is sacred law. The dominance of law that has 
been stereotyped by religion constitutes one of the most significant limita
tions on the rationalizatioi of the legal order and hence also on the 
rationalization of the economy. 

ConverSely, when ethical prophecies have broken through the stereo
typed magical or ritual norms, a sudden or a gradual revolution may take 
place, even in the daily order of human living, and particularly in the 
realm of economics. It must be admitted. of course, that there are limits 
to the power of religion in both spheres. It is by no means tIue that reli
gion is always the decisive element when it appears in connection with 
th~_aforementioned transformation. Furthennore, religion nowhere cre
ates certain econumic conditions unless there are also present in the 
existing relationships and constellations of -interests certain possibilities 
of, or even powerful. drives toward, such an economic transformation 
It is not possible to enunciate any general formula that will summaritt 
the comparative substantive plWelS of the various factors involved in 
such a transformation or will summarize the manner of their accom
modation to one another. 

The needs ('If economic life make themselves manifest either through 
a reinterpretation of the sacred commandments or through their casuistic 
by-passing. OC('asionaIly we also come upon a simple, practical elimina
tion of reh'gious in junctions in the course of the ecclesiastical dispensa
tion of penance and grace. One example of this is the elimination 
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within the Catholic church of sO important a provision as the prohibi~ 
tion against usury even in foro conscientiae (con('erning which we shall 
have more to say pre entIy), but without any express abrogation, which 
would have been impossible. Probably the same proc..:'Ss will take place 
in the case of another forbidden practice, onanismus 1tliltrimonialis, viz., 
the limitation of offspring to two.> chiIdlf'.I1 per family. 

The frequent ambivalence or silence of religious nOr1tt5 with respect 
to new problems and practices like the aforementioned results in the 
unmediated juxtaposition of the stereotypes' absolute unalterableness 
with the extraordinary capriciousness and utter unpredictability of the 
same stereotypes' validity in any particular application. Thus, in dealing 
with the Islamic shar'iah it is virtually impossible to assert what is the 
practice today in regard to any particular matter. Tilt same cOIlfusion 
obtains with regard to all sacred laws and ethical .injunctions that have 
a formal ritualis[ic and casuistical character, above aU the Jewish law. 

But the systematization of religious obligatkms in the dlIection of an 
ethic based on inner religious faith CGesinnu,~gseth1k) produces a situa
tion that is fundamentally different in essence. Such systematization 
breaks through the stereotypizadon of individual norms in order to bring 
about a meaningful total relationship of the pattern of life to the goal of 
religious salvation. Moreover, an inner religious faitb does not recognize 
any sacred law, but only a "saned inner religi(lu" stdte" that may sanc~ 
tion different maxims of conduct in different siruadons, and which is 
thus elastic and susceptible of accommodation. r~ may, depending on 
the pattern of lif~ it engenders, produce revolutionary consequences 
from within, instead of exerting a. stereotyping effect. But it acquires' 
this ability to revolutionize at the price of also acqUiring a whole complex 
of problems which becomes gleatIy intensified and internalized. The in
herent conBict betwren the religious postulat(, and the reality (If the 
world does not diminish, but rather increases. Wirh the increasing 
systematization and rationalization of social relationships ei)d of their 
substantive contents, the external compensatiom provided by th~ t<'4ch· 
ings of theodicy are replaced by the struggles of particular a~wnomous 
spheres of life against the requirements of religion. The more intense 
the religious need is, the more the world presents a problem. Let us 
now clarify this matter by analyzing some f:i the principal conBicts. 

Religious ethiC'S penetrate into social institutions in very different 
ways. The decis!'.'e aspect of the re1igiow ethic is not the intensity of its 
attachment to magic and ritual or the distinctive character of the religion 
generally, but is rather its tLeoretical auitude toward the world To the 
extent that a religious ethic org,mizes the world from a religious perspec
tive into a systematic, rational cosmos, • dhical tensions \;Vith the social 
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institutions of the WGrld are likely to b'.!come sharper and more prin
cipled; this is the more true the more the secular institutions COrdnun
gen) are systematized autonomously. A religious ethic evolves that is 
oriented to the rejection of the world, and which by its very nature com
pletely lacks any of that stereotyping character whkn has been asso· 
ciated with sacred laws. Indeed, the very tension which this religiOUS 
ethic introdu.:es into the human relationships toward the ,,,orld becomes 
a strongly dynamic factor in social evolution. 

2. Familial Pzety, Neighborly Help, and Compensation 

Those cases j~ which a rehgiou& ethk simply appropriate~ the gen
eral virtues of life within the world require no exposition het:e. These gen
eral virtues natmally include relationships within the family, truthful
ness, reliability, and respect for another person's life and property, includ
ling wives. But the accentuation of the various virtues is characteristically 
different in different religions. Confucianism placed a trt::mendous stress 
on familial piety, 11 stress which was motivated by belief in magic, in 
view of the importance of the family spirits. This familial piety was 
cultjva~ed in practice hy .~ patriarchal and patrimonial-bureaucratic p0-
litical·')rganiz:<tion. Confucius, <lccoroing to a d.ictum attributed to him, 
regarded uinsubordination as more reprehensible than brutality," which 
indicates that he expressly ir.terpreted obedience to family authorities 
very literally as the distinctive mark of all :.ocial and political qualities. 
The directly opposite accentuation of general virtues of life is found in 
those more radical types of congregational religion which advocate the 
dissolution of all family ties. ',\Vbosoever cannot hate his father cannot 
become a disciple of Jesus." 

Another example of the different accentuations of virtues is the 
'Stress placed on truthfulness in the Hind~ and Zoroastrian ethics, 
whereas the Decillogut!- of the JudcoChristian tradition confines this 
virtue to judicial tt!stimony. Even further from the Hindu and Zoroas
trian requirements of tmthfuln:!ss i!; the compl~te recession of the obliga
tion of "eracity in favor of the varied 1njunctions of ceremonious pro
priety found in the statu!; ethic of the Confucian Chinese bureaucracy. 
Zoroastrianism fo!bids the torture of animals, as a consequence of the 
founder's campaign against orgiastic religion. Hindu religion goes far 
beyond any other in ahsolutely prohibiting the slaying of any living 
thing, a pOSition that is based on conceptions of animism and metem
psychosis. 

The content of every religious ethic which goes beyond particular 

 



580 RBLICIOUS GROUPS (SOCIOLOGY OF RELIGION) [Ch. Vi 

magical prescriptions and familial piety is primarily detemlined by two 
simple motives that condition all everyday behavior beyond the limits of 
the family, namely, just retaliation against offendels and fraternal assist
ance to friendly neighbors. Both are in a sense compensations: the 
offender deserves punishment, the execution of which moIIifies anger; 
and conversely, the neighbor is entitled to assistance. There could be no 
question in Chinese, Vedic, or Zoroastrian ethics, or in that of the Jews 
until postexile times, but that an enemy must be compensated with evil 
for the evil he has done. Indeed, the entire social order of these societies 
appears to have rested on just compensation. For this reason and because 
of its accommodation with the world, the Confucian ethic rejected the. 
idea of love for one's enemy, which in China was partly mystical and 
partly based on notions of social utility, as being contrary to the interests 
of the state. The notion of love for one's enemy was accepted by the 
Jews in their postexile ethic, according to the interpretation of Meinhold, 
but only in the particular sense of causing their enemies all the greater 
humiliation by the bene\;\..knt attitude exhibited by the Jews. The post
exile Jews added another proviso, which Christianity retainoo, that 
vengeance is the proper prerogative of God, who wi1I the more certainly 
execute it the more man refrains from doing so him~elf. 

Congrega~ionaI religion added the fellow worshipper ;md the (Dm· 
l'ade in faith to the roster of tho~e to whom the religiously founded 
obligation of assistance applied, which already in:luded the bJood
brother and the fellow member of dan or tribe, Stat~d more correctly, 
congregational religion set the co-religionist in the place of the fellow, 
clansman, "Whoever does not leave his own father and mother cannot 
become a follower of Je~us," This is also the general sense and context 
of Jesus' remark that he came not to bring peace, hut the sword. Out of 
all this grows the injunction of brotherly love, which is espedaHy 
characteristic of congregational religion, in most case$' because it con
tributes very effectively to the emancipation from politic:!l organization. 
Even in early Christianity, for example in the doctrines of Clement of 
Alexandria, brotherly love in its fullest extent wa5 enjoil'ed only within 
the circle of fellow believers, and not beyond. 

The obligation to bring assistance to one's fellow was derived-as 
we saw [Part Two, elL. IIl:2J-from the neighborhood group. The 
nearest person helps the neighbor because he may one duy require the 
neighbor's help in turn. The emergence of the notion of universal love 
is possible only after political and ethnic communities have become con
siderably intermingled, and after the gods have been liberated from 
cOlmection with polit:cal organizations to become universal powers. The 
extension of the sentiment of love to ;nclude the followers of alien reli-
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gions is more difficult when the other religious communities have become 
competitors, each proclaiming the uniqueness of its own god. Thus, 
Buddhis t tradition relate'l that the J a ini~t monks expressed amazement 
that the Buddha had commanded his disciples to give food to them as 
well as to Buddhist monks. 

3. Alms-Giving, Charity, and the Protection of the Weak 

As economic differentiation proceeded, customs of mutual neighborly 
assistance in work and in meeting immediate needs were transformed 
into l.:ust<Jrns of mutual ;lid among various social strata. This process is 
reRected in religious ethics at a very early time. Sacred bards and magi
cians, tht: profc5si!mal groups which first lost their contact with the soil, 
lived from the ht)umy of the rich. Consequently, the wealthy who share 
their plenty with religious functionaries receive the praises of the latter 
at all times, while the greedy and misf'rly have curses hurled at them. 
Under the economic conditions of early, natural agricultural economies, 
noble status is cnllferred, not just by wealth, but also by a hospitable 
and t'haritable mnnnf: of living, as we shall see later on. Hence, the 
giving of RIms is :l universal and primary component of every ethical 
rt'ligion, thrmgh new motivations for such giving may come to the fore. 
Jesus occasjon~lly m1de use of the aforementioned principle of com
pensation ::IS a source of motivation for giving to the poor. The gist of 
this notion was th<lt god would all the more certainly render compensa
tion to the giver of' alms in the world beyond, since it was impossible 
for the poor to return the generosity. To this notion was added the 
principle of the solidarity of the brothers in the faith, which under cer
tain circumstl'lOct's might bring the hrotherliness close to a communism 
of love. 

In Islam, the giving of alms was one of the five commandments in-
. cumbent upon members of the faith. Giving of alms was the "good 

work" enjoined in ancient Hinduism, in Confucianism, and in early 
Judaism. In ancient Buddhism,. the giving of alms was originally the 
only activity of the pious layman that really mattered. Finally, in ancient 
Christianity, the giving of alms attained almosnhe dignity of a sacra
ment, and even in the time of Augustine faith without alms was not 
regarded as genuine. 

The impecunious Muslim warrior for the faith, the Buddhist monk, 
and the impm'erished fellow believers of ancient Christianity, especially 
those of the Christian community in Jerusalem, were all dependent on 
alms, as were the prophets, apostles, and frequently even the priests of 
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salvation religions. In ancient Christianity, and among Christian sects as 
late as the Quaker commW'lity, charitable assistance 'was regarded as a 
sort of religious welfare insurance,and was one of the most important 
factoIs in the maintenance of the religious community and in missionazy 
enterprisc;s. Hence, when .::ongresational religion lost its initial sectarian 
drive, ,charity lost its significance to a greater or lesser degree and 
assumed the character of a mechanical ritual. Still, charity continued to 

survive in principle. In Christianity, evc:o. after its expansion, the giving 
of alms remained so unconditionally necessary for the achievement of 
salvation by the wealthy tha t 'the poor were actually regarded as a dis· 
tinctive and indispensable "status group" within the church. The render
ing of assistance naturally developed far beyond the giving of alms, and' 
so the sick, widows, and orphans were again and again described as 
possessing particular religious value. 

The relationships among brothers in the faith came to be charac
terized by the same expectations whK;b w.::re felt between friends and 
neighbors, such as the expectations ~ credit would be extended with
out interest and that one's children wau1d. be taken care of in time of 
need without' any compensation. Many of the 5eCularized organizations 
which have replaced the sects in the Ufliced States still mah such claims 
upon their members. Above all, the FOOl brother in the faith expects 
this kind of assistance and generosity fzvm the powerful and from his 
own master. Indeed, within certain limitations, the powerful personage's 
own interests dictated that he protect his own subordinates and show 
them generosity, since the security.ct his.own income depended ul
timately on the good will and coopemtioD of his underlings, as long as 
no rational methods of control existed .. OD me other hand, the possibility 
of obtaining help or protection from pPWdful individuals provided every 
pauper, and notably the sacred bams., wiW a motive to seek out such 
individuals and praise them for their ~ity. Wherever patriarchal 
relationships of power and coercion .b:nmined the social stratincation, 
but ~lIy in the Orient, the ~ religions were able, in con
nection with the afore-mentioned ptudy practical situation, to create 
some kind of protectorate of the ~. i.e .• women, children, slaves, etc. 
This is especially true of the Mosaic aDd Islamic prophetic religion. 

This protection can also be ex~ to relationships between 
classes. To exploit unscrupulously one', pHticular class position in rela
tion to less powerful neighbors in the manner typical of precapitalist 
times-through the merciless enslaVt:mmt of debtors and the aggrand
izement of land holdings, processes that are practically identical-meets 
with considerable social condemnation and religious censure, as being 
an offense against group solidarity. Similar objections apply to the 

 



xii J Religious Ethics and the WarM: Economics 

maximum utili~ation of one's purchasing power in acquiring consumer 
goods for the speculative exploitation of the critical condition of those in 
less favorable positions. On the other hand, the members of the ancient 
warrior nobility tend to regard as a parvenu. any person who has risen 
in the social scale as a result of the acquisition of money. Therefore, 
the kind. of avarice JUSt described is everywhere regarded as abomi
nable from the religious point of view. It was so regarded in the Hindu 
legal books, as well as in ancient Christianity and in Islam. In Judaism, 
the reaction against such avarice led to the creation of the characteristic 
institution of a jubilee year in which debts were cancelled and slaves 
liberated, to ameliorate the conditions of one's fellow believers. This 
institution was subsequently construed as the "sabbatical year," a re
sult of theological casuistry and of a mIsunderstanding on the part of 
those pious people whose provenience was purely urban. Every systema
tization in the direction of a Gesinnungsethik. crystallized from all these 
particular dem~d~ the distinctive religious mood or state known as 

, "charity" (caritas). 

. 
4. Religious Ethics, Economic Rationality and the 

Issue of Usury 

The rejection of usury appears as an emanation of this central 
religious mood in almost all ethical systems purporting to g!gulate life. 
Such a prohibition against usury is completely lacking, outside of 
Protestantism, only in the religious ethics which have become a mere 
accommodation to the world, e.g., Confucianism; and in the religious 
ethics of ancient Babylonia and the Mediterranean littoral in which the 
urban citizenry (more particularly the nobility residing in the cities and 
maintaining economic interests in trade) hindered the development of a 
consistent caritative ethics. The Hind u books of canonical law prohibit 
the taking of usury, at least for the two highest castes. Among the Jews, 
collecting usury from "members of the tribe" (VoVtsgenossen) was pro· 
hibited. In Islam and in ancient Christianity, the prohibition against 
usury at first applied only to brothers in faith, but subsequently became 
unconditional. It seems probable that the proscription of usury in Chris
tianity is not primary in that religion. Jesus justified the biblical injunc
tion to lend to the impecunious on the ground that God will not reward 
the lender in transactions which present no risk. This verse was then 
misread and mistranslated in a fashion t ha t. resulted in the prohibition 
of usury: I'~"a ~1I'tAmt'oY'T(~ was mistranslated as 1',}8h, which in the 
Vulgate became nihil inde sperantes.1 
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The original basis for the thoroughgoing rejection of usury was 
generally the primitive custom of economic assistance to one's fellows, 
in accordance with which the taking of usury "among hrothels" was 
undou btedly regarded as a serious. breach against the obligation to 'pro' 
vide assistance. The fact that the prohibition against usury became in
creasingly severe in Christianity, under quite different conditions, was 
due in part to various other motives and factors. The prohibition of 
usury was not, as the materialist conception of history would represent it, 
a reflection of the absence of interest On capital under the general condi
tions of a natural economy. On the contrary. the Christian church and 
its servants, including the Pope, took interest without any scruples even 
in the early Middle Ages, i.e., in the very period of a natural economy; 
even more so, of course, they condoned the taking of interest by others. 
It is striking that the ecclesiastical persecution of usurious lending arose 
and became ever more intense virtually as a concomitant of the incipient 
development of actual capitalist instruments and particularly of acqUisi
tive capital in overseas tr<lde. ~'hat is involved, therefore, is a struggle 
in principle between ethical rationalization and the process of ration
alization in the domain of economics. As we have seen, only in the 
nineteenth century was the church obliged, under the pressure of certain 
unalterable facts, to remove the prohibition in the manner we have 
described previollsly. 

~fhe real reason for religiOUS hostility toward usury lies deeper and 
is connected with the attitude of religiOUS ethics toward the imperatives 
of rational profitmaking. In early religions, even those which otherwise , 
placed a high positive value on the possession of w~alth, purely com .. 
mercial enterprises were practically always the objects of adverse judg
ment. Nor is this attitude confined to predominantly agrarian economies 
under the inBuence of warrior nobilities. This criticism is usually found 
when commercial transactions are already relatively advanced, and 
indeed it arose in cons.:ious protest against them. 

We may first note that every economic rationalization of a barter 
economy has a weakening effect on the traditions which support the 
authority of the sacred law. For this reason :done the pursuit of money, 
the typical goal of the rational acquisitive quest, is religiously suspect. 
Consequently, the priesthood favored the maintenance of a natural 
economy (as was apparently the case in Egypt) wherever the particular 
economic interests of the temple as a bank for deposit and loans under 
divine protection did not militate too much ag3inst a natural economy. 

But it is above all the impersonal and economically rationalized (but 
for this very reason ethically irrational) character of purely commercial 
relationships that evokes the suspicion, never clearly expressed but all 
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the more strongly felt, of ethical religions. For every purely personal 
relationship of man to man, of whatever sort and even including com
plete enslavement, may be subjected to ethical requirements and ethi
cally regulated. This is true because the structures of these relationships 
depend upon the individual wills of the participants, leaving room in 
such relationships for manifestations of the_virtue of charity. But this is 
not the situation in the realm of economically rationalized relationships, 
where personal control is exercised in inverse ratio to the degree of ' 
rational differentiation of the economic structure. There is no possibility, 
in practice or even in principle, of any caritative regulation of relation
ships arising between the holder of a savings and loan bank mortgage 
and the mortgagee who has obtained a loan from the bank, or between 
a holder of a federal bond and a citizen taxpayer. Nor can any caritative 
regulation alise in the relationships between stockholders and factory 
workers, between tobacco importers and foreign plantation workers, 
or between industrialists and the miners who have dug from the earth 

, the raw materials used in the plants owned by the industrialists. The 
growing impersonality of the economy on the basis of association in the 
market place follows its own rulesJ disobedience to which entails eco
nomic failure and, in the long Iun, economic ruin. 

Rational economic association always brings about depersonalization, 
and it is impossible to control a universe of instxumentally rational 
activities by charitable appeals to particular individuals. The functional
ized world of capitalism certainly offers no support for any such chari
table orientation. In it the claims of religious charity are vitiated not 
merely because of the refractoriness and weakness of particular indi
viduals, as it happens everywhere, but because they lose their meaning 
altogether. Religious ethics is confronted by a world of depersonalized. 
relationships which for fundamental reasons cannot submit to its 
primeval nonns. Consequently, in a peculiar duality, priesthoods have 
time and again protected patriarchalism against impersonal dependency 
relations, also in the interest of traditionalism, whereas prophetic re
ligion has broken up patriarchal organiTcltions. However, the more a 
rdigious commitment becomes conscious of its opposition t~ economic 
rationalization as such, the more apt are the religion's virtuosi to end up 
with an anti-economic rejection of the world. 

Of course, the various religious ethics have experienced diverse 
fates, because in the world of facts the inevitable compromises had to 
he made. From of old, religious ethics has been dire;:tly employed for 
rational economic purposes, especially the purposes of creditors. This 
was especially true wherever the state of indebtedness legally involved 
only the person of the debtor, so that the creditor had to appeal to the 
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filial piety of the heirs. An example of this practice is the impounding of 
the mummy of the deceased in Egypt [to shame his descendants into pay
ing his debts]. Another example is the belief in some Asiatic religions that 
whoever fails to k~ep a promise, including a promise to repay a loan and 
especially a pr~mise guaranteed. by an oath, would be tortured in the next 
world and consequently might disturb the quiet of his descendants by evil 
magic. In the Middle Ages, as Schulte has pointed out,2 the credit stand
ing of bishops was particularly high because any breach of obligation on 
their part, especialJy of an obligation assumed under oath, might result 
in their excommunication, which would have ruined a bi!>hop's whole 
existence. This reminds one of the credit-worthiness of our lieutenants -
and fraternity students [which was similarly upheld by the efficacy of 
threats to the future career J. 

By a peculiar p3radox, asceticism actually resulted in ~e contradic
tory situation already mentioned on several previous occasions, namely 
that it was precisely its rationally ascetic character that led to the ac
cumulation of wealth. The \;heap labor of ascetic celibates, who underbid 
the indispensable minimum wage rt:quired by married male workers, 
was primarily responsible for the expansion of monastic businesses in the 
late Middle Ages. TIle reaction of the middle classes against the mon
asteries during this period was based on the "coolie" economic competi-' 
tion offered by the brethren. In the same way, the secular education 
offered by the cloister was able to underbid the education offered by 
married teacheIs. 

The attitudes of a religion can often be explained on grounds of. 
economic interest. The Byzantine monks were economically chained to 
the worship cl icons, and the Chinese monks had an economic interest 
in the products of their workshops and printing establishments. An 
extreme example of this kind is provided by the manufacture of alco
holic liquors in modem monasteries, which defies the religious campaign 
against alcohol. Factors such as these- have tended to work against any 
consistent religious opposition to worldly economic activities. Every 
organization, and part~cularly every institutional religion. requires 
sources of economic power. Indeed, scarcely any doctline has been 
belabored with such terrible papal curses, especially at the hands of the 
greatest financial organi7.er of the church, John XXII, as the doctrine that 
Christ requires poverty of his tr1.!e followers, a doctrine which enjoys 
scriptural authority and was consistently espoused by the Franciscan 
Spiritual!; (Franziskanerob~ervanten).3 From the time of Arnold of 
Brescia and down through the centuries, a whole train of martyrs died 
for this doctrine. 

It is difficult to estimate the practical effect of Christianity'~ prohibi-
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tion of usury, and even more difficult to estimate the practical effect of 
Christianity's doctrine with respect to economic acquisition in business, 
viz., deo placere non potest.' The prohibitions against usury generate::l 
legalistic circumventions of all sorts. After a hard struggle, the church 
itself was virtually compelled to permit undisguised usury in the chari
table establishments of the montes pietatis when the loans were in the 
interests of the poor; this became dehnitively established after Leo X 
[ 15 13- 21 ]. Furthermore, emergency loans for businesses at fixed rates of 
interest were provided during the Middle Ages by allocating this func
tion to the Jews. 

We must note, however, that in the Middle Ages fixed interest 
charges were rare in the entrepreneurial contracts extending business 
credit to enterprises subject to great risk, especially overseas com
merce (credit contracts which in Italy also used the J?roperty of wards). 
The mure usual procedure was actual participation in the risk and prortt 
of an enterprise (commenda, dare ad pro~cuum de mari), with various 
limitations and occasionally with a graduated scale such as that provided 
in the Pisan Constitutum Usus.' Yet the great merchant guilds never
theless protected themselves against the protest of usuraria pravitas 
by expulsion from the guild, boycott, or blacklist-punitive measures 
comparable to those taken under our stock exchange regulations against 
protests of contract. The guilds also watched over the personal salvation 
of the souls of their members by providing them with indulgences (as 
did the Florentine Arte di Calimala) and by innumerable testamentary 
gifts of conscience money or endowments. 

The wide chasm separating the inevitabilities of economic life from 
the Christian ideal was still frequently felt deeply. In any case this 
ethical separation kept the most devout groups and all those with the 
n:ost consistently developed ethics far from the life cf trade. Above all, 
time and again it tended to attach an ethical stigma to the business 
spirit, and to impede its growth. The rise .of a consistent, systematic, and 
ethically regulated mode of life in the economic domain was completely 
prevented by the medieval institutional church's expedient of grading 
religious obligations according to religious charisma and ethical vocation 
and by the church's other expedient of granting dispensations. (The fact 
that people with rigorous ethical standards simply could not take up a 
business career was not altered by the dispensation of indulgences, nor 
by the extremely lax principles of the Jesuit probabilistic ethi~s after 
the Counter-Reformation.) A business career was only possible for those 
who were lax in their ethical thinking. 

The inner-worldly asceticism of Protestantism first produced a capi
talistic ethics, although unintentionally, for it opened the way to a career 
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in business, especially for the most devout and ethically rigorous people. 
Above all, Protestantism interpreted success in busil!e~: as the fruit of a 
rational mode of life. Indeed, Protestantism, and especially ascetic 
Protestantism, confined the prohibition against usury to dear cases of 
complete selfishness. But by this principle it now denounced interest as 
uncharitable usury in situations which the Roman church itself had. as 
a matter of practice, tolerated, e.g., in the montes pietatis, the exten
sion of credit to the poor. It is worthy of note that Christian business. 
men and the Jews had long since felt to be irksome the competition 
of these institutions which lent to the poor. Very different was the 
Protestant justification of int.erest as a legitimate fonn of participation 
by the provider of capital in the business profits accruing from the 
money he had lent, especially wherever credit had heen extended to 
the wealthy and powerful-e.g., as political cred.it to the prince. The 
theoretical justification of this attitude was the achievement of Salrnasius 
[de U5UTis, r6381. 

One of the most notable economic effects of Calvinism was its 
destruction of the traditional forms of charity. First it eliminated un
systematic almsgiving. To be sure, the nrst steps toward the systema
tization of charity had been taken with the introduction of fixed rules 
for the distribution of the bishop's fund in the later medieval church, 
and with the institution of the medieval hospital-in the same way that 
the poor tax in Islam had rationalized and centralized almsgiving. Yet 
random almsgiving had still retained its qualification in Christianity as 
a "good work." The innumerable charitable institutions of ethical re-' 
ligions have always led in practice to the creation and direct cultivation 
of mendicancy, and in any case charitable institutions tended to make of 
charity a purely ritual gesture, as the fixed number of daily meals in the 
Byzantine monastic establishment or the official soup days of the 
Chinese. Calvinism put an end to all this, and especially to any 
benevolent attitude toward the beggar. For CalVinism held that the 
inscrutable God possessed good reasons for having distributed the gifts 
of fortune unequally. It never ceased to stress the notion that a man 
proved himself exclusively in his vocational work. Consequently, beg
ging was explicitly stigmatized as a violation of the injunction to love 
one's neighbor, in this case the person from whom the beggar solicits. 

What is more, alI Puritan preachers proceeded from the assumption 
that the idleness of a person capable of work was ineVitably his own 
fault. But it was fel t necessary to organize ::haritf systematically for 
those incapable of work, such as O!phans and cripples, for the greater 
glory of God. This notion often resulted in such striking phenomena as 
dressing institutionalized orphans in uniforms reminiscent of f~l's attire 
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and parading them tim,ugh the streets of Amsterdam to divine services 
with the greatest possible fanfare. Care for the poor was oriented to the 
goal of discouraging the slothful. This goal was quite apparent in the 
social welfare program of the English Puritans, in contrast to the 
Anglican program, $0 well described by H. Levy.6 In any case, charity 
itself b~came a rationalized "enterprise," and its religious significance 
was therefore eliminated or even transformed into the opposite signif
icance. This was the situation in consistent ascetic and rationalized 
religicm, 

Mystical religions had necessarily to take a diametrically opposite 
path with regard to the rationalization of economics. The foundering of 
the pos'.ulate of brotherly love in its collision with the loveless realities 
of the cC'onomic domain once it became rationalized led to the expamion 
of love for on{"s fellow man until it came to require a completely un
selecth'~ generosity. ::;;;::::h unsc1ective generosity did not inquire into the 
reason and outcome cf absolute self-surrender, into the worth of the 
person solidting help, or into his capacity to help himself. It asked no 
questions, and qUickly gave the shirt when the cloak had been asked for. 
In mystical religions, the individual for whom the sacrifice is made is 
regarded in the final analysis as unimportant and exchangeable; his 
individual value is negated. One's "neighbor" is simply a person whom 
one happens to encounter along the way; he has significance only be
cause of his need and his solicitation. This results in a distinctively 
mystical Right from the world which takes the form of a non-spednc 
and loving self-surrender, not for the sake of the man but for the sake 
of the surrender itself-what Baudelaire has termed "the sacred prosti
tution of the souL" 

NOTES 

I. "Do not expect anything from it" instead of "Do not deprive anybocly of 
'hope." Weber relied on the painstaking analysis of Luke 6: 35 by Adalbert Merx, 
Die Evan~elien aes Markus una Lukas (Berlin: Reimer, 1905), 2.2.3fF. Weber 
mentions Merx below, ch. XV: 10:0; d. also Economic History, ch. :u and p. 2.74. 

2. See Aloys Schulte, Geschichte aes mittelalterlichen Hanaels una Ver
keMs zwischen Westdeutschlana una ltalien (Leipzig: Dunker & Humblot, 
1900), I, 263fF. 

3. In the 15th century the Franciscans of the Strict Observance developed 
if)to a congregation that was privileged over the Conventuals. On these Franm
~bservanten see Religion in Geschichte una Gegenwart CTiibin§en 1910), 
IV. Cf. also Benjamin Nelson, "Max Weber's Sociology of Religion, Americ4n 
Sociological Review, 30:4, Aug. 1965, 596f. On the issue of usury in general, 
see Nelson's follow-up of Weber, The Idea. of Usury (New York 1949). 

4. The complete formulation reads: "Home mercator vix aut nunquam deo 
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porest placere"-"A merchant can hardly or never please God." The passage be
came imporlant through the Decretum Gratiani (about I 1 ~o A.D.). Cf. Weber, 
Wirt5chaft~geschichte, sec. ed., ). Winckelmann, ed. (I9S8), 30S, and Nelson's 
arlide, loco cit. 

S. Cf. Weber, Handelsgesellschaften, ch. IV, "Pisa. Das Sozietatsrecht des 
Constit t m Usus," reprinted in GA<!:SW, 386-410. 

6. See Hermann Levy, economic Liberalism (London: Macmillan, 1913), 
ch. VI; first published in German in 1902. 

xiii 

Religious Ethics and the World: Politics 

r. From Poli.tical Subordination to the Anti-Political 
Rejection of the \Il,' orId 

Every religiously grotmded unworldly love and indeed every ethical 
religion must, in similar measure and for similar reasons, experience 
tensions with the sphere of political behavior. This tension appears as 
soon as religion has progressed to anything like a status of equality with 
the sphere of political associations. To be sure, the ancient political god 
of the locality, even where he was an ethical and universally powerful 
god, existed merely for the protection of the political interests of his 
followers' associations. 

Even the Christian God is still invoked as a god, of war and as a 
god of our fathers, in much the same way that local gods were invoked 
in the ancient polis. One is reminded of the fact that for centuries 
Christian ministers have prayed along tne beaches of the North Sea 
for a "blessing upon the strand" (i.e., for numerous shipwrecks). On 
its part the priesthood generally depended upon the political association, 
either directly or indirectly. This dependence is especially strong in 
those contemporary churches which derive support from governmental 
subvention. It was particularly noteworthy where the priests were court 
or patrImonial officials of rulers or landed magnates, e,g., the purohita 
of India or the Byzantine court bishops since Constantine. The same 
dependence also arose wherever the priests themselves were either en
feoffed feudal lords exerciSing secular power (e.g., as during the 
medieval period in the Occident), or scions of noble priestly families. 
Among the Chinese and Hindus as well as the Jews, the sacred bards, 
w hose compositions were practically everywhere incorporated into the 
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scriptures, sang the praises of heroic death.\According to the cano;!ical 
books of the Brahmins, a heroic death was a\ much an ideal obligation 
of the Kshatriya caste member at the age wh'C\1 he had "seen the son 
of his son" as withdrawal from the world into theJorests for meditatio,n 
was an obligation of members of the Brahmin caste. Of course, magical 
religion had no conception of a relig ous war. But for magical religion, 
and even for the ancient religion of Yahweh, political victory and espe
cially vengeance against the enemy constituted the real re\\i~rd granted 
by god. . " , 

The more the priesthood attempted to organize itself as a'p wcr 
independent of the politi,cal authorities. and the ',~c, rationalized"its 
ethic became, the more this position shifted. The c?n.~dictioo. within 
the priestly preaching, between brotherliness t~rd feHO'w reJigionists 
and the glorification of war against o~~iders, did not as'<I: ge;eeral-rule 
decisively stigmatize martial virtues an'd..~7roic q~ities, ~'~was.so 
because a distinction could be drawn betw~ just~~d urtjust,-~. 
However, this distinction was a produq of. pha'~~kal the~t, wh1cll, 
was unknown to the old and genuine warrior ~thjcs. '" . 

Of far greater importance was the rise o4o~gregati.onal religlons 
among politically demilitarized peoples under the ~trol ~~pri,ests,'.~ch 
as the Jews, and also the rise of larg~ and increasingly important grQ\.I.Ps 
of people who, though comparatively unwarlike, becam~ncreasingly 
important for the priests' maintenance of their power positio~herev~'r ' 
they had developed into an independent organization. The p~est~ 
unquestioningly welcomed the characteristic virtues of these d~, 
viz., simplicity, patient resignation to trouble, humble acceptanc~"of ,'-
existing authority, and friendly forgiveness and passivity in the face of ... 
injustice, especially since .these virtues were useful in establishing th~ 
ascendancy c:i an ethical god and c:i the priests themselves. These vir
tues were also complementary to the special religious virtue of the 

owerful, namely magnanimous charity (caritas), since the patriarchal 
donors desired these virtues of resignation and humble acceptance in 
those who benefited from theirassistance. 

The mOre a religion became congrega~ional, the more did political 
circumstances contribute to the religious transfiguration of the ethics of 
the subjugated. Thus, Jewish prophecy, in a realistic recognition of the 
external political situation, preached resignation to the domination by 
the great powers, as a fate apparently desired by God. The domestica
tion of the masses was assigned to priests by foreign rulers (for the first 
time systematically by the Persians), and later indigenous rulers fol
lowed suit. As religion became more popularized, this domestication 
provided ever stronger grounds for assigning religious value to the 
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essentially feminine virtues 0 f the ruled~ moreover, the aC 'vities 0 f the 
priests themselves were distinctively un warlike and women had every
where shown a particular suscertihility to religious stimuli. However, 
this "slave revolt" in the realm 0 morality, a revolt organized by priests, 
was not the only internal force of paCification. In addition, by its own 
logic, every ascetic, and especially every mystic, quest for individual 
sal vation, took this line. Certain typical external situations also con· 
tributed to this development, e.g., the apparently senseless changes of 
limited and ephemeral small political power structures in contrast to 
universalistic religions and relatively unitary social culture~ such as 
that of India. Two other historical processes operating in the opposite' 
direction also contributed to the same developmen t: universal pacifica
tion and the elimination of all struggles for power in the great world 
empires, and particularly the bureaucratization of all political dominion, 
as in the Roman Empire. 

All these factors removed the ground from under the political and 
social interests involved in a warlike struggle for power and involved 
in a social class conRict, thus tending to generate an anti political rejec· 
tion of the world and to favor the development of a religious ethic of 
brotherly love that renounced all violence. The power of the apolitical 
Christian religion of love was not derived from interests in social reform, 
nor froiil any such thing as "proletarian instincts," but rather from the 
complete loss of such secular concerns. The same mmivJtlOn ac(,ollnt~ 
for lhe increasing importance of all salvation religions and congrega· 
tional religions from the first and second century of the [Roman] Imperial 
period. Th!s transformation .was ca.rried out, not only o~ :ven primarily 
by the subjugated classes wllh their slave revolt in ethrcrs, but by edu· 
cated strata \ ... hich had lost interest in politics because they had lost 
inRuence or had. become disgusted by politiCS. . 

The altogether universal experience that violence breeds violence, 
that social or economic power interests may combine with idealistic re
forms and even with revolutionary movements, and that the employ· 
ment of violence agamst some particular injustice produces as its ulti· 
mate result the victory, not of the greater justice, but of the greater 
power or cleverness, did not remain concealed, at least not from the 
intellectuals who lacked political interests. This recognition continued 
to evoke the most radical demands for the ethic of brotherly love, i.e., 
that evil should not be resisted 'by force, an injunction thal is Common 
to Buddhism and to the preaching of Jesus. But the ethic of brotherly 
love is also characteristic of mystical religions, because their pecul iar 
quest for salvation fostel.'s an attitude of humility and self·surrender as a 
re!'uIt of its minimization of activity in the world and its affirmation 
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of the nec@ssity of passing through the world incognito, so to speak, as 
the only proven method for demonstrating salvation. Indeed, from the 
purely psychological point of view, mystical religioP must necessarily 
come to this conclusion by virtue of its characteristioplly acosmistic and 
n~n-speci6c experience of love. Every pure intellectualism hears within 
itself the possibility of such a mystical development. 

On the other hand, inner-worldl} asceticism can compromise with 
the facts of the political power structures by interpreting them as instIu
ments for the rationalized ethical transfonnation of the world and for 
the control of sin. It must be noted, however, that the coexistence is by 
no means as easy in this case as in the case where economic acquisitive 
intere~ts are concerned. For publk political activity leade~tC) afar greater 
surrender of rigorous ethical requirements than is produced by private 
business activity, since political activity is oriented to average human 
qualities, to compromises, to craft, and to the employment of other 
ethically suspect devices and people, and thereby oriented to the rela
tivi:.:ation of all goals, Thus, it IS veIY striking that under the glorious 
~egime of the Maccahees, aft~t the nrst intoxication of the war of libera
tion had heen dissipated, there arose among the most pious Jews a 
party which preferred alien hegemony to rule by the national kingdom. 
This may be compared to the preference found among some Puritan 
denominations for the subjection of the churches to the dominion of 
unbelievers, because genuineness of religion can be regarded as proven 
only in such churches. In both these cases two distinct motives were 
operative. Ont: was that a genuine commitment in religion could be 
truly demonstrated onl y in martyrdom; the other was the theoretical 
insight that the political apparatus of force could not possibly provide a 
place for purely religious virtues, whether uncompromising rational 
ethics or acosmistic fraternalism. This is one source of the affinity be
tween inner-worldly asceticism and the advocacy of the minimization 
of state control such as was represented by the laissez-faire doctrine of 
the "Manchester school." 

2. Tensions and Compromises Between Ethics 
and Politics 

The conflict of ascetic ethics, as well as of the mystically oriented 
temper of brotherly love, with the app:tratus of domination which is 
basic to all political institutions has produced the most varied types of 
tension and compromise. Naturally, the polarity between religion and 
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politics is l~a;~rever,- as in . Confucianism~ ~igi~nls equivalent to a 
belief in spirits or simply a belief in'magic, and ethics is no more than a 
prudent accommodation to the world on the part of the educated man. 
Nor does any conBict between religion and politi~~ exist wherever, as in 
Islam, religion makes obligatory the violent propagation of the true 
prophecy which consciously eschews universal conversiotl: and enjoins 
the subjugation of unbelievers under the dominion of a ruling order 
dedicated to the religious war as one of the basic tJOStulates of iis 'faith, 
without reCognizing the salvation of the subjugated. FOT this is obviously 
no universalistic salva.~on religion. The practice of coercion poses no 
problem, as god is pleased by !he forcible dominion of the faithful over 
the infidels, who are tolerated once they have been subjugated. 

Inner-worldly asceticism reached a- similar solution to the probl~ 
of the relation between religion and politics wherever, as in radical 
Calvinism, it represented as God's will the domination over the sinful 
world, for the purpose of controlling it, by religiout virtuosi belonging 
to the "pure" church. This view was fundamental in the theocracy of 
New England, in practice if not explicitly, though naturally it became 
involved with co~npromises of various kinds. Another instance of the 
absence of any conflict between religion and pol;tics is to be found in 
the intellectualistic salvation doctrines of India, such as Buddhism and 
]ainism, in which every relationship to the world and to action within 
the world is broken off, and in which the personal exercise of violence 
as well as resistance to violence is absolutely prohibited and is indeed 

·without any object. Mere conHict between concrete demands of a state 
and concrete religious injunctions arises when a religion is the pariah. 
faith of a group that is excluded from political equality but still believes 
in the religious prophecies of a divinely appointed restoration of its 
social level. This was the case in Judaism, w~:ich never in theory re
jected the state and its coercion but, on the contrary, expected in the 
Messiah their own masterful political ruler, an expectation that was 
sustained at leG<;t until the time of the destruction of the Temple by 
Hadrian. 

Wherever congregational religions have rejected all employment of 
force .:1S an abomination to god and .have sought to require their mem
bers' avoidance of all violence, without however reaching the consistent 
conclusion of absolute flight from the world, the conflict between re
ligion and polities has led either to martyrdom or to passive anti-political 
sufferance of the coercive regime. History shows that religious anarchism 
has hitherto been only a short-lived phenomenon, because the intensity 
of faith which makes it possible is in only an ephemeral charisma. Yet 
there have been independent political organizations which were based, 
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not on a purely anarchistic foundatiop. but on a foundation of consistent 
pacifism. The most important of th.ese was the Quaker community in 
Pennsylvania, which for two genera tions actually succeeded, in contrast 
to all the neighboring colonies, in existing side by f;ide with the Indians, 
and indeed, prospering, without recourse to violence. Such situations 
continued until the conAicts of the great colonial powers made a fiction 
of pacifism. Finally, the American War of Independence, which was 
waged in the name of basic principles of Quakerism (though the 
orthodox Quakers did not participate because of their principle of non
resistance), led to the discrediting of this principle even inwardly. More
over, the corresponding policy of the tolerant admission of religiOUS 
dissidents into Pennsylvania brought even the Quakers there to a policy 
of gerrymandering political wards, which caused them increasing un· 
easiness and ultimately led them to withdraw from co-responsibility for 
the government. 

Typical examples of completely passive indifference to the politic}.f 
, dimension of society, from a variety of motives, are found in such groufi& 

as the genuine Mennonites, in mds{ Baptist communities, and in nu
merous other sects in various places;" especially Russia, The absolute 
renunciation of the use of fOrce by these groups led them into acute 
conRicts with the political authorities only where military service was 
demanded of the individuals concerned. Indeed, att~des toward war~ 
even of religiOUS denominations thal rod not teach a~ absolutely anti
political, attitude, have varied in particular cases, depending upo'; 
whether' the wars in question were fought to protect the religion's f~· 
dom of worship from-attack by political authority or fought for pu;ely 
political purposes. For these,two t~_ of war, two diametrically oppo
site slogans prevailed. On the one !and, t~ere, was the purely passive 
sufferance of alien power and the withdrawd from any pe.rs<?nal partic~ .... -
pation in the exercise of violence, culminating ultimately :~n personal 
martyrdom. This was cf course the position ci mystical a politlcism, wit~ 
its absolute indifference to the world, as well as the pOSition of thos& 
types of inner-worldly asceticism which were pacifistic in principle. But 
even ~a purely personal religion of faith frequently generated political 
indifference and religious martyrdom, inasmuch as it recognized neither 
a rational order of the outer world pleasing to Cod, nor a rational 
domination of the world desired by GOc!.cThus, Luther completely re· 
jected religiOUS revolutions as well as religious wars. 

The other possible standpoint was that of violent resistance, at least 
to the employment of force against religion. The concept of a religious 
revolution was consistent most with a rationalism oriented to an ascetic 
mastery of mundane affairs which taught that sacred institutions and 
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institutions pleasing to God exist within this world. Within ChIistianity. 
'this was true in Calvinism, which made it a reli~ous obligation to 
defend the faith against tyranny by the use of force. It should be 
added, however, that Calvin taught that this defense might be under
taken only at the mitiative of the proper authorities, in keeping with the 

'character of an institutional church. The obligation to bring about a 
revolution in behalf of the faith was naturally taught by the religions 
that engaged in wars of missionary enterprise and by their derivative 

"sects, like the Mahdists and other sects in Islam, including the Sikhs
a Hindu sect that was originally pacifist but passed under the inAuence 
of Islam and became eclectic . 

. The representatives of the two opposed viewpoints just described 
"sometimes took virtually reverse positions toward a political war that had 

no religious motivation. Religions that applied ethic;llly rationalized 
demands to the political realm had n~cessarily to take a more funda· 

,mentally negative attitude toward purely political war:. than those fe
ligions that accepted the institutions of the world .IS ., given" and 
~latively indifferent in value. The unvantjuished Cromwellian army 
petitioned Parliament for the abolition of forcible conscription, nn the 

. ground that a Christian should participate only in those wars the jU5tice 
of which could be affirmed by his own conscience. From .his standpoint, 
the mercenary army might be regarded as a relatively ethical institution, 
inasmuch as the mercenary would have to seule with God and his 
conscience as to whether he would take up this calling. The empJo~· 

, ment of force by the state can have moral sanction only when the force 
~js used for the control of sins. for the glory of God, and for combating 
religious evils-in short, only fOI religious purposes. On the other hand, 
the view of-Luther, .wIlo absolutely rejected religious wars and revolu
tions as well as any active resistance, was that only the secular authority, 

. 'whQSe domain is untouched by the rational postulates of religion, has 
the responsibility of determining whether political W::l~S are just or un-

o just. Hence, the individual subject has no reason to burden his 'own 
conscience with this matter if only he gives active obedience to the 
pelitical authority in this and in all other matters which do not destroy 
his relationship to God. 

.. '. The position of ancient and medieval Christianity in relation to the 
:~~tate ts a whole oscillated or, more correctly. shifted its center of gr;lvity 

from one to another of several distinct points of view. At I1rst there was 
a complete abomination of the existing Roman empire, whose existence 

". ~untH the very end of time was taken for granted in Antiquity by every
one; even Christians. The empire was regarded as the dominion of 

" ~Aflti-Christ. A second view ,\las complete indifference to the state, and 
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hence passive sufferance of the use of force, w hie h was deemed to be 
unrighteous in every case. This entailed active compliance with all~e 
coercive obligations imposed by the state, e.g., the payment of ta~~ 
which did not directly imperil religious salvation For the true inten t 
of the New Testament verse about "rendering unto Caesar the things 
which are Caesar's" is not the meaning deduced by modern harmonizing 
interpretations, namely a positive recognition of the obligation to pay 
taxes, but ratherd'le reverse: an absolute indifference to all the affair,; 
of the mundane world. 

Two other viewpoints wen~ possible. One entailed withdrawal from 
concrete activities of the political community, such as the cult of the 
emperors, because and insofar as such participation necessarily led to 
sin. Nevertheless, the state's authority was accorded positive recognition 
as being somehow desired by God, even when exercised by unbelievers 
and even though inherently sinful. It was taught that the state's au-
thority, like all the imtitutions of this world, is an ordained punishment 
for the sin brought upon man by Adam's fall, which the Christian must 
obediently take upon himself. Finally, the authority of the state, even' 
when exercised by unbelievers, might be evaluated positively, due to 
our condition of sin, as an indispensable instrument, based upon the 
divinely implanted natural knowledge of religiously unillumin~1ted 
heathens, for the social control of reprehensible sins and as a general 
condition for all mundane existence pleasing to God. 

3. Natural Law and Vocational Ethics 

Of these four points of view, the first two mentioned belong. 
primarily to l he period of eschatological expectation, but occasionally 
they COme to the fore even ina later period. As far as the last of the 
four is concerned, ancient Christianity did not really go beyond it. in 
principle, even after it had been recognized as the state religion. Rather; 
the great change in the attitude of Christianity toward the state took 
place in the medieval church, as the investigations of Troeltsch have 
brilliantly demonstrated.1 But the problem in which Christianity fou.nd 
itself involved asa result, while not limited to this religion, nevertheless. 
generated a whole complex of difficulties peculiar to Christianity alone, 
partly from internal religiOUS causes and partly from the operation of 
non-religious factors. This critical complex of difficulties concerned the 
relationship of so-called "natural law" to religious revelation On the 
one hand, and to positive political institutions and their activities on 

.1 ... 
. -. 
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We shall advert again to this matter brieRy, both i!l connection with 
our exposition of the forms of religious communities and in our analysis 
of the forms of domination [below, ch XV:I,,], But the following point 

. i:!lay be made here regarding the theoretical solution of these problems as 
it affects personal ethics: the general schema according to which religion 
customarily solves the problem of the tension between religiOUS ethics 
and the non-ethical or unethical requirements of life in the political and 
economic structures of power within the world is to relativize and 
differentiate ethics into "organic" (as contrasted to "ascetic") ethics of 

. vocation. This holds true whenever a religion is dominant within a 
political organizatiun o~· occupies a privileged status, and particularly 
when it is a religion of institutional grace. 

Christian doctrine, as formulated by Aquinas for example, to some 
degree assumed the view, already common in animistic beliefs regarding 
souls and the world beyond, that there are purely natural differences 
among men, completely independent of any effects of sin, and that these 
natural differences letermine the diversity of status destinies in this 
world and beyond. froeltsch has correctly stressed the point that this 
formulation of Christian doctrine differs from the view found in 
Stoicism and earliest Christianity of an original golden age and a blissful 
sta te of anarchic equality of all human beings.2 

At the same time, however, religion iuterprets the power rela
tionships of the mundane world in a metaphysical way. Human beings 
are condemned-whether as a result of original sin, of an individual 

, causality of karma, or of the corruption of the world deriving from a 
basic dualism-to suffer violence, toil, pain, hate, and above all differ
ences in class and status position within the world. The \arious callings 
or castes have been providentially ordained, and each of them has been 
assigned Some specific, indispensable function desired by god or deter
mined by the impersonal world order, so"'tha t different ethical obliga
tions devolve upon each. The diverse occupations and castes are com" 
pared to the constituent portions of an organism in this type of theory. 
The various relationships of power which emerge in this manner must 
therefore be regarded as divinely ordained relationships of authority. 
Accordingly, any revolt or rebellion against them, or even the raiSing 
of vital claims other than those corresponding to one's status in society, 
is reprehensible to god because they are expressions of creaturely self
aggrandizement and pride which are destructive of sacred tradition. 
The virtuosi of religion, be they of an ascetic or contemplative type, are 
also aSSigned their specific responsibility within such an organic order, 
just as srecific functions have been allocated to princes, warriors, judges, 
artisans, and peasants. This allocation Qf respnsibilities to religious 
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virtuosi is intended to produce a treasure of supernumerary good works 
which the institution of grace may thereupon distribute. By subjecting 
himself to the revealed truth and to the correct sentiment of love, the 
individual will achieve, and that within the established institutions of 
the world, happiness in this world and reward in the life to come. 

For Islam, this organic conception and its entire complex of related 
problems was much more remote, since Islam rejected universalis~ re
garding the ideal status order as consisting of believers and unbelievers 
or pariah peoples. with the former dOminating the latter. Accordingly,. __ 
Islam left the pariah peoples entirely to themselves in all matters wpich 
were of indifference to religion. It is true that the mystical quest for 
salvation and ascetic virtuoso religion did conRict with institutional 
orthodoxy in the Muslim religion. It is also true that Islam did experi
ence conflicts between sacred and profane law, which always arise 
when positive sacred nonns of the law have developed. Finally, Islam 
did have to face certain questions of orthodoxy in the theocratic Gonsti-

, tution. But Islam did not confront the ultimate problem of the relation
ship between religious ethics and secular institutions, which is a problem 
of religion and natural law. , 

On the other hand, the Hindu books of law promulgated an organic, 
traditionalistic ethic of vocation, similar in structure to medieval Cath
olicism, only more consistent, and certainly more consistent th!m the 
rather thin Lutheran doctrine regarding the status ecclesiasticus, politi
cus, and oeconomicus. As we have already seen, the status system in 
India actually combined a caste ethic with a distinctive doctrine of 
salvation. That is, it held that an individual's chances of an ever higher 
a~t'nt in future incarnations upon earth de~nd on his having fulfilled 
the obligatiNls of his own caste, be they ever so disesteemed socially. 
Tnj~ belief h:ld th.r:: effect of inducing a radical acceptance of the social 
order, especialiy ilmong the very lowest castes, which \¥Ould have most 
to gain in any transmigration of souls. 

On the other hand, the Hindu theodicy would have regarded as 
absurd the medieval Christian doctrine, as set forth for example by 
Beatrice in the Paradjso of Dante, that the class differences which 
obtain during one's brief span of life upon earth will be perpetuated 
into some "permanent" existence in the world beyond Indeed, such a 
view would have deprived the strict traditionalism of the Hindu organiC 
ethic of vocation of all the in6nite hopes for the future entertained by 
the pious Hindu who believed in the transmigration of souls and the 
possibility of an ever more elevated fonn of life upon this earth. Hence, 
even from the pwely religious point of view, the Chri~tian doctrine of 
the perpetuation of class distinctions ~ next world had the effect 

.. 
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_" of providing a much less secure foundation for the traditional stratifica
tion of vocations than did the steel-like anchorage of caste to the al
together different religious promises contained in the doctrine of metem

- psychosis. 
The medieval and the Lutheran traditionalistic ethics of vocation 

actually rested on a general presupposition, one that is increasingly rare, 
. which both share with the, Confucian ethic: that power relationships in 

both. the economic and political spheres have a purely personal char
-acter. In these spheres of the execution of justice and particularly in 

.. politic_al administration, a whole organized structure of personal relations 
--ouubordination exists which is dominated by caprice and grace, in

dignation and love, and most of all by the mutual piety and devotion 
.. _ of masters and subalterns, after the fashion of the family. Thus, these 
." -relationships of domination have a character to which one may apply 
_ ethical requirements in t~e sa~e way that one applies them to every 
-other purely personal relationship. 
_. _.Yet as we shall see later, it is quite certain that the "masterless 
davery" (Wagner) of the modem proletariat, and above all the whole 
realm of the rational institution of the state--that "rascal, the state" 
~Racker von Staat) so heartily abominated by romanticism-no longer 
possess this personalistic character! In a personalistic status order it is, 
quife dear that one must act differently toward persons of different 
status. The only probJem that may arise on occasion, even for Thomas 

~quinas, is how this is to be construed. Today, however, the homo 
- -poliricus, as well as the homo oeconomicus, perfoIms his duty best when , 

he acts without regard to the person in question, sine ~ra et studio, with-
- .. DULhate and without love, without personal predilection and therefore 

:wifhout grace, lrut sheedy in accordance with the impersonal duty im
---~ by his c.alling, and not as a result of any concrete personal rela

tion_ship. He discharges his responsibility best if he acts as closely as 
possible in accordance with the rational regulations of the modem power 

_ aystem Mod~ procedures of ju~tice impose capital punishment upon 
the malefactor, not out of personal indignation or the need for venge' 

--ance, but with complete detachment and for the sake of objective nonns 
and ends, simply for the working out of the rational autonomous lawful

"ness inheIent in justice. This is comparable to the impersonal retribu
tion of Juuma, in contrast to Yahweh's fervent quest for vengeance. 

The use of force within the political community increasingly as
sumes the fonn of the Rechtsstaat. But from the point of view of re

ligion, this is merely the most effective mimicry of brutality. All politics 
is oriented to raison d'etat, to realism, and to tbe autonomous end d 
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maintaInIng the external and internal distribution of power. These 
goals, again, must necessarily seem completely senseless from the reli
gious point of view. Yet only in this way does the realm of politics 
acquire a peculiarly rational mystique of its own, once brilliantly fonnu
lated by Napoleon, which appears as thoroughly alien to every ethic 
of brotherliness as do the rationalized economic institutions. 

The accommodation that contemporary ecclesiastical ethics is making 
to this situation need not be discussed in detail here. In general the 
compromise takes fonn through reaction to each concrete situation as it 
arises. Above all. and particularly in the case of Catholicism, the 3~'Com
modation involves the salvaging of ecclesiastical power interests, which 
have increasingly become objectified into a raison d'egIise, by the em
ployment of the same modem instruments of power employed by secular 
insti tutions. 

The objectification of the power structure, with the complex of 
problems produced by its rationalized ethical provisos, has but one 
psychological equivalent: the vocational ethic taught by asceticism. 

'An increased tendency toward Right into the irrationalities of apolitical 
emotionalism in different degrees and forms, is one of the actual conse
quences of. the rationalization of coerc:ion, manifesting itself wherever 
the exercise of power has developed away from the pen!OIl3listic orienta-' 
tion of heroes and wherever the entire society in question has developed 
in the direction of a national "state." 'Such apolitical emotionalism may 
take the fonn of a Bight into mysticism and an acosmistic ethic of 
absolute goodness or into the imtionaliti~ of non-religious emotionalism, 
above all eroticism. Indeed, the power of the sphere of eroticism enters 
into particular tensions with religions of salvation. This is particularly 
true of the most powerful component of eroticism, namely sexual love. 
For sexual love, along with the "true" or economic interest, and the 
social drives toward power and prestige, is among the most fundamental 
and universal components of the actual course of intetpern>nal behavior. 

NOTES 

1. See em. Troeitsm. '1>u 1IOiJcb<hri5tli~ Naturrecht und dIS mo' 
deme proHne Nl&hlm:I:ht" (J911), in Aufsiitu ZI'1' ~sgeschichte ~,.d Reli
giotllsotkJLogie CTubinp: Mohr, 192.4), 179' (W) 

,.. Id., "Epochal UDd TypeD der Sozia1philosophie des ChnsteDhu!l.s" 
(19IJ), op. cit-, 133· 

3· 1De rzm .~ Sklaft%ei" is attributl!:d to the econamUt Adolf 
Wagner (18H-1911), a ~t of the Christian ~ state. ''Racket von 
Staat" had in Weber'. time laiame a humorous ~n; it was a favorite 
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phrase of the romantic king Frederick William IV of Prussia (i'84o-6I). The 
words were allegedly spoken by a peasant whose personal petition the king had 
turned down in the name of scate and order; the peasant is supposed to have 
said: '1 knew in advance that it would not be my beloved King who YIIOuld 
confront me bllt that RackeT 170n Staat" 

\ 

xiv 

Religious Ethics and the World: 

Sexuality and Art 

!. Orgy versus Chastity 

The relationship of religion to sexuality is extraordinarily intimate, 
though it is partly conscious and partly unconscious, and though it may 
be indirect as well as direct. We shall focus on a few traits of this rela
tionship that have sociological relevance, leaving out of account as being 
rather unimportant for our purposes the innumerable relationships of 
sexuality to magical notions, animistic notions, and symbols. ·In the first 
place, sexual intoxication is a typicai component of the orgy, the reli
gious behavior of the laity at a primitive level. The function of sexual 
intoxication may be retained even in relatively systematized religions, in , 
some cases quite directly and by calculation. This is the case in the Shakti
religion of India, after the pattern of the an(:ient phallic cults and rites 
of ~e various functional gods who control reproduction, whether of 
man, beast, cattle, o~ ~rains of seed. More frequently, however, the 
erotic orgy appears in rt ligion as an undesired consequence of ecstasy 
produced by olfler orgiastic means, particularly the dance. Among mod
em sects, this was still the case in the terpsichorean orgy of the Khlysty. 
This provided the stimulus for the formation of the Skoptsy sect, which, 
as we have seen, then sought to eliminate this erotic by-product so 
inimical to asceticism.' Various institutions which have often been mis
interpreted, as for example temple prostitution, are' related to orgiastic 
cults. In practice, temple prostitution frequently fulfilled the function 
of a brothel for traveling traders who enjoyed the protection of the 
sanctuary. (In the nature of the case, the typi(:al client of brothels to this 
very day remains the traveli,ng salesman.) To attribute extraordinary 
sexual orgies to a primordial and end~amous promiscuity obtaining in 
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the everyaay life of the dan or tribe as a generic primitive institution is 
sim'ple nonsense. 

The. intoxication of the sexual orgy can, as we have seen, ~ subli· 
mated explicitly or implicicly into erotic lov~ for a god or savior. But 
there may also emerge from the sexual orgy, from temple prostitution, 
or from other magical practices the notion that sexual surrender has a 
rdigious meritoriousness. This aspect of the matter need not interest us 
here. Yet there can be no doubt that a considerable portion of the 
specifically anti-erotic religiosity, both mystical and ascetic, representS 
substitute satisfactions of sexually conditioned physiological needs. What 
concerns us in this religious hostility to sexuality is not the neurological 
relationships, important aspects of which are still controversial, but 
rather the meaning which g,attributed to sex. For this meaning which 
underlies religious antipathy to sex in a given case may produce quite 
diverse results in actual conduct, even if the neurological factor remains 
constant. Even these consequences for action are of only partial interest 
here. The most limited manifestations of the religiously grounded anti

'pathy to sexuality is cultic chastity, a temporary abstinence from sexual 
acti~ity by the priests or participants in the cult prior to the administra
tion of sacraments. A primary reason for such temporary abstinence is 
usually regard for the norms of taboo 'which for various magical and 
spiritualistic reasons control the sexual sphere. The details of this matter 
do not concern us here. 

On the other hand, the permanent abstinence of charisl~latic priests 
and religious virtuosi derives primarily from the view that chastity, as a 
highly extraordinary type of behavior, is a symptom of charismatic q,lal
ities and a sOUrce of valuable ecstatic abilities, which qualities and abil
ities are necess.ary instIuments for the magical control of the god. Later 
On, especially in Occidental Christianity, a major reason for pliestly 
celibacy was the necessity that the ethical achievement of the priescly 
incumbents of ecclesiastical 'office not lag behind that of the ascetic 
virtuosi, the monks. Another major reason for the emphasis upon the 
celibacy of the clergy was the church's interest in preventing the inherit
ance of its bene6ces by the heirs of priests. 

At the level of ethical religion, two other significant attitudes of 
antipathy to sexuality developed in plale of the various types of magical 
motivation. One was the conception of mystical Right from the world; 
this conception interpreted sexual abstinence as the central and in
dispensable instIument of the mystical quest for salvafton through con
templative withdrawal from the world, in which sexuality, the drive 
that most firmly binds man to the animal level, constitutes the most 
powerful temptation. The other basic position was that of asceticism. 

,. 
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Rational ascetic alertness, self·control, and methodical planning of life 
are threatened the most by the peculiar irrationaHty of the sexual act, 
which is ultimately and uniquely unsusceptible to rational organization. 
These two motivations have frequently operated together to produce 
hostility toward sexuality in particular religions. All genuine religious 
prophecies and all non-prophetic pliestly systematizations of religion 
without exception concern themselves with sexuality from such motives 
as we have just discussed, generally terminating in hostility toward 
sexuality. 

2. The Religious Status of Marriage and of Women 

Religion primarily desires to eliminate the sexual orgy (the "whore
dom" denounced by the Jewish priests), in keeping with prophetic reli
gion's general attitude toward orgies, which we have described already . 

. But an additional effort is made by religion to eliminate all free sexual 
relationships in the interest of the religious regulation and legitimation 
of marriage. Such an effort was even made by Muhammad, although in 
his personal life and in his religious preachments regarding the world 
beyond he permitted unlimited sexual freedom to the warrior of the 
faith. It will be recalled that in one of his suras he ordained a special 
dispensation regarding the maximum number of wives permitted for 
himself. The various forms of extra-marital love q,nd prostitution, which 
were legal before the establishment of orthodox Islam, have been pro
scribed in that religion with a success scarcely duplicated elsewhere. 

World-fleeing asceticism of the Christian and Hindu types would 
obviously have been expected to evince an antipathetic attitude toward 
sex. The mystical Hindu prophecies of absolute and contemplative 
world-Hight naturally made the rejection of all sexual relations a pre
requisite for complete salvation. But even the Confucian ethic of abso
lute accommodation to the world viewed inegular sexual expression as 
an inferior irrationality, since irregular behavior in this sphere disturbed 
the inner equilibrium of a gentleman and since woman was viewed as 
an irrational creature difficult to control. Adultery was prohibited in the 
Mosaic Decalogue, in the Hindu sacred law, and even in the relativistic 
lay ethics of the Hindu monastic propheci~s. The religious preaching 
of Jesus, with its demand of absolute and indissolub!e monogamy, went 
beyond all other religions in the limitations imposed upon permissible 
and legitimate sexuality. In the earliest period of Christianity, adultery 
and whoredom were almost regarded as the only absolute mortal sins. 
The univira was regarded as the hallmark of the Christian commuility 
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in the Me"diterranean littoral area, which had been educated by the 
Greeks and the Romans to accept monogamy, but with free divorce. 

Naturally, the various prophets differed widely in their personal atti· 
tudes toward woman and her place in the community, depending on 
the character of their prophecy, especially on the extent to which it 
.:orresponds to the distinctively feminine emotionality. The fact that a 
prophet such as the Buddha was glad to see bright women sitting at 
his fect and the fact that he employed them as propagandists and mis
sionaril.!s, as did Pythagoras, did not necessarily carryover into an evalu
ation of the whole female sex. A particular woman might be regarded 
as sacred, yet the entire female sex would still be considered vessels of 
sin. Yet practically all orgiastic and mystagogic religious propagandizing. 
including that of the cult of Dionysos, called for at least a temporary 
and relative emancipation of women, unless such preachment was 
blocked by other religious tendencies or by specific resistance to hys· 
terical preaching by women', as occurred among the disciples of the 
Buddha and in ancier'tt Christianity as early as Paul The admission 
of women to an equality of religious status was also resisted due to 
monastic misogyny, which assumed extreme forms in such sexual neu
rasthenics as Alfonsus Liguori [1696'-1787]. Women are accorded the 
greatest importance in sectarian spiritualist cults, be they hysterical or 
sacramental, of which there are numerous instances in China. Where 
women played no role in the missionary expansion of a religion, as was 
the case in Zoroastrianism and Judaism, the situation was different from 
the very start. 

l~gally regulated marriage itself was regarded by both prophetic and 
priestly ethics, not as an erotic value, but in keeping with the sober view 
of the so-called "primitive peoples," simply as an economic institution 
for the production and rearing of children as a labor force and subse
quently as carriers of the cult of the dead. This was also the view of 
the Greek and Roman ethical systems, and indeed of all ethical systems 

. the world over which have given thought to the matter. The view ex
pressed in the ancient Hebrew scriptures that the young bridegroom 
was to be free of political and military obligations for a while so that 
he might have the joy of his young love was a very rare view. Indeed. 
not even Judaism made any concessions to sophisticated erotic expression 
divorced from sexuality's natural comequence of reproduction, as we 
see in the Old Testament curse upon the sin of Onan (coims inretnl? 
t'Us). Roman Catl)olicism adopted the mme '.Iigorous attitude toward • 
sexuality by rejecting birth control as a mortal sin. Of COUIse every type 
of religious asceticism which is OIiented toward the control of this 
world, and above all Puritanism, limits the legitimation of sexual expres-

 



606 RELICIOUS CROUPS (SOCIOLOGY OF RELIGION) [Ch. VI 

sion to th~ aforementioned rational goal of reproduction. The anomistic 
and semi-orgiastic types of mysticism were led by their universalistic 
feeling of love into only occasjonal deviations from the central hostility 
of religion toward sexuality. 

Finally, the evaluation of normal and legitimate sexual intercourse, 
and thus the ultimate relationship between religion and biological 
phenomena, by prophetic ethics and e,ven ecclesiastical rational ethics 
is still not uniform. Ancient Judaism and Confucianism generally taught 
that offspring were important. This view, also found in Vedic and 
Hindu ethics, was based in part on animistic notions and in part on 
later ideas. All such notions culminated in the direct religious obligation , 
to beget children. In Talmudic Judaism and in Islam, on the other hand, 
the motivation of the comparable injunction to marry seems to have 
been based, in part at least, like the exclusion of unmarried ordained 
clergy from the lower ecclesiastical benefices in the Eastern churches, 
on the conception that sexual drives are absolute1.y irresistible for the 
average man, for whom it is better that a legally regulated channel of 
expression be made available. 

These beliefs in the inevitability of sexual expression correspond 
to the attitude of Paul and to the relativity of lay ethics jn the Hindu 
contemplative religions of salvation, which proscribe adultery for the 
upasakas. Paul, from mystical motivations which we need not describe 
here, esteemed absolute abstinence as the purely personal charisma of 
religious virtuosi. The lay ethic of Catholicism al~o followed this point 
of view. Further, this was the attitude of Luther, who regarded sexual 
expression within marriage simply as a lesser evil enjoined for the' 
avoidance of whoredom. Luther construed marriage as a legitimate sin 
which God was constrained not to notice, so to speak, and which of 
course was a consequence of the ineluctable concupiscence r,~sulting 
from original sin. This notioi1, similar to Muhammad's notion, partly 
accounts for Luther's relatively weak opposition to monasticism at first. 
There was to be no sexuality in Jesus' kingdom to come, that is, in some 
future terrestrial regime, and all official Christian theory strongly re
jected the inner emotional side of se)(uality as const;tuting concupis· 
cence, the result of original sin. 

Despite the widespread belief that hostility toward sexuality is an 
idiosyncracy of Christianity, it must be emphasized that no authentic 
religion of salvation had in prinl¥ple any other point of view. There are 
a number of reasons for this. The first is based on the nature of the 
evolution that se)(uality itself increasingly underwent in actual life, as 
a result of the rationalization of the conditions of life. At the level of the 
peasant, the sexual act is an everyday occurrence; primitive people do 
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not regard this act as containing anything unusual, and they may indeed 
enact it before the eyes of onlooking travelers 'without the slightest feel
ing of shame. They do not regard this act as having any significance 
beyond the routine of living. The decisive development, from the point 
of view of the problems w hic h concern us, is the sublimation of sexual 
expression into an eroticism that becomes the basis of idiosyncratic sen
sations, hence generates its own unique values and transcends everyday 
life. The impediments to sexual intercourse that are increasingly pro
duced by the economic interests of clans and by status conventions are 
the most important factors favoring this sublimation of sexuality into 
eroticism. To be sure, sexual relations were never free of religious or 
economic regulations at any known point in the evolutionary sequence, 
hut originally they were far less surrouuded by bonds of convention, 
which gradually attach themselves to the original economic restrictions 
until they subsequently become major restrictions on sexuality. 

The inHuence of modem ethical limitations upon sexual relations, 
which is alleged to be the source of prostitution, is almost always in
terpreted erroneously. Professional prostitution of b0th the heterosexual 
and homosexual types (note the training of tribades) is found even at 
the most primitive levels of culture, and everywhere there is some reli
gious, military, or economic limitation upon prostitution. However, the 
absolute proscription of prostitution dates only from the end of the 
fifteenth century, As culture becomes more complex, there is a constant 
growth in the requirements imposed by the dan in regard to providing 
security for the children of a female member, and also in the living 
standards of young married couples. Thereby another evolutionary factor 
becomes necessarily important In the fonnation of ethical attitudes the 
emergence of a new and progressively rationalized total life pattern, 
changing from the organic cycle of simple peasant existence, has a far 
stronger influence but one less likely to be noticed. 

3, The Tensions Between Ethical Religion and Art 

Just as ethical religion, especially if it preaches brotherly love, enters 
into the deepest inner tensions with the strongest irrational power of 
personal life, namely sexuality, so also does ethical religion enter into 
a strong polarity with the s~ere of art. Religion and art are intimately 
related in the beginning. That religion has been an inexhaustible spring 
for artistic expressions is evident from the existence of idols and icons 
of every variety, and from the existence of music as a device for arousing 
ecstasy or for accompanying exorcism and apotropaic cultic actions. 
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Re)igion has stimulated the artistic activities of magicians and sacred 
bards, as we)) as the creation of temples and churches (the greatest of 
artistic productions), together with the creation of religious paraments 
and church vessels of a)) sorts, the chief objects of the arts and crafts. 
But the more art becomes an autonomous sphere, which happp.ns as a 
result of Jay education, the more art tends to acquire its own set of 
constitutive values, which are quite different from those obtaining in 
the religious and ethical domain. 

Every unreBectively receptive approach to art starts from the sig
nificance of the content, and that may induce formation of a com
munity. But the conscious discovery of uniquely esthetic values is re-' 
served for an inte))ectualist civilization. This development causes the 
disappearance of those dements in art which are conducive to com
m~nity formation and conducive to the compatibUity of art with the 
religious wiH to salvation. Indeed, religion violently rejects as sinful the 
type of salvation within the world which art qua art claims to provide. 
Ethical religions as we)) as true mystici~ms regard with hostility any such 
salvation from the ethical irrrationalities of the world. The climax of 
this conRict between art and religion is Teached in authentic asceticism, 
which views any surrender to esthetic values as a serious breach in the 
rational systematization of the conduct of life. This tension increases 
with the advance of inte))cctualism, which may be described as quasi
esthetic. The rejection of responsibility for ethical judgment and the 
fear of appearing bound by tradition. which come to the fore in inte)
)ectua)ist periods, shift judgments whose intention was origina))y ethical 
into an esthetic key. Typical i:;. the shift from the judgment "reprehensi
ble" to the judgment "in poor taste." But this unappealable subjec
tivity of an judgments about human relationships that actua))y comes 
to the fore in the cult of estheticism, may wen be regarded by reli
gion as one of the profoundest forms of idiosyncratic lovelessness 
conjoined with co\\,·ardice. Clearly there is a sharp contrast betwet:n the 
esthetic attitude and reHgio·ethical norms, since even when the indi
vidual rejects ethical norms he nevertheless experiences them huraanIy 
in his knowledge of his own creatureHness. He assumes some such norm 
to be basic for his own conduct as we)) as a.nother's conduct in the 
particular case which he is judging. Moreover, it is assumed in principle 
that the justification and consequences of a religio·ethica) norm remain 
subject to discussion. At aH events, the esthetic attitude offers no sup
port to a consistent ethic of fraternaHsm, which in its turn has a dearly 
anti-esthetic orientation. 

The religious devaluation of art, which muaHy paraUels the reli
gious devaluation of magical, orgiastic, ecstatic, and ritualistic_elements 
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in favor of ascetic, spirituali~tic, and mysticai virtues, is intensified by the 
rational and literary character of both priestly and lay education in 
scriptural religions. But it is above all authentic prophecy that exerts an 
influence hostile to art, and that in two directions. First, prophecy obvi
ously rejects orgiastic practices and usually rejects magic i~ general. 
Thus, the primal Jewish fear of images and likenesses, which originally • 
had a magical basis, was given a spiritualistic interpretation by Hebrew 
prophecy and transformed in relation to a concept of an absolute and 

.. transcendental god. Second, ~omewhere along the line there arose the 
opposition of prophetic faith, which is centrally oriented to ethics and 
religion, to the work of human hands, which in the view of the prophets 

'could promise only illusory salvation. The more the gcxi proclaimed by 
the prophets was conceived as transcendental and sacred, the more 
insoluble and irreconcilable became this opposition between religion 
and art. 

, On the other hand, religion is continually brought to recognize the 
undeniable "divinity" of artistic achievement. Mass religion in particular 
is frequently and directly dependent on artistic devices for the required 
potency of its effects, and it is inclined to make confessions to the needs 
of thc masses, which everywhere tend toward magic and idolatry. Apart 
from this, organized mass religions have frequently had connections 
with art resulting from economic interests, as, for instance, in the case of 
the traflic in icons by ~he B}'zantine !ilOnks, the most decisive opponellts 
of the caesaropapist Imperial power which was supported by an army 
that was iconoclastic because it was recruited from the marginal provinces 
of Islam, still strongly spiritualistic at that time. The imperial power, in 
turn', attempted to cut off the monks from this source of income, hoping 
thu.s to dt'stroy the economic strength of this most dangerous opponent 
to its plans for domination over the church. 

Subjectively too, there is an easy way back to art from every orgiastic 
'or ritualistic religion of t'motionalism, as weB as from every mystic rdi
gion of love that culminates in a transcendence of individuality--despite 
the heterogeneity of the ultimate meanings involved. Orgiastic religion 
leads most readily to song and music; ritualistic religion inclines toward 
the pictorIal arts; religions enjoining love favor the development of 
poetry and music. This relationship is demonstrated by .all our experi
ence of Hindu literature and art; the joyous lyricism of the Suhs. so 
utterly receptive to the world; the canticles of St. Francis; and the 
immeasurable influences of religious symbolism, particularly in mysti
cally formed attitudes. Yet particular empirical religions hold basically 
different attitudes toward art, and even within anyone religion diverse 
attitudes toward art are manifested by different strata, carriers, and 

 



'\ 

610 RELIGIOUS CROUPS (SOCIOLOGY OF RELIGION) [Ch. VI 

structural forms. In their attitudes toward art, prophets differ from mys
tagogues and priests, monks from pious laymen, and mass religions from 
Sects of ~rtuosi. Sects of ascetic virtuosi are natural1y more hostile to art 
on principle than are sects of mystical viItuosi. But these matters are not 
our miijor concern heJe. At al1 events, any real inn~r compromise be
tween the religious and the esthetic attitudes in respect to their ultimate 
(subjectively intended) meaning is rendered increasingly difficult once 
the stages of magic and pure ritualism have been left behmd. 

In all this, the one important fact for us is the significance of the 
marked rejection of all distinctively esthetic devices by those religions 
which are rational, in our special sense. These are Judaism, ancient. 
Christianity. and-later on-ascetic Protestantism. Their rejection of 
-e!!~ tics is either a symptom or an instIument of religion's increasingly 

ratio;al hiRuence.upon the conduct of life. It is perhaps going too far 
to assert that the second commandment of the Decalogue is the decisive 
foundation of actual Jewish rationalism, as some representatives of in" 
Huential Jewish reform movements have assumed. But there can be no 
question at all that the systematic prohibition in devout Jewish and 
Puritan circles cJ. uninhibited surrender to the distinctive form-produc
ing values of art has effectively controlled the degree and scope of ar
tistic productivity in these circles, and has tended to favor the develop. 
ment of intellectualist ~md rational controls over life. 

NOTE 

J. The Khlysty ("Bagellants" or, in another explanation, a derisory distortion 
of their. self-designation as Kristy, "Christs" or "People of God") were a clan
destine Russian sect in existence at least since the {7th century. The.r services, 
involving ecstatic dance, were claimed by their persecutors to have culminated 
in sexual orgies (svaI1'Iii grech, a ritual of "Christian loving"); d. K. K. Crass, 
Die TUssischen Sekten, I (1907), 434ff., who discounts the accusations. The 
Slwptsy ("castrators"), an offshoot of the above group founded in the r77os, 
aspired to purification through various degrees of self-emascularion. See also A. 
Leroy-Beaulieu, The Empire of the Tsars (London r896), III. 
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.. -A' xv 
The Great Religions and the W or Id 

I. Judaism and Capitalism 

Judaism, in its postexilic and particularly its Talmudic form, beiongs 
among those religions that are in some sense accommodated to the world. 
Judaism is at least oriented to the world in the sense that it does not 
reject the world as such but only rejects the prevailing social rank order 
in the world. 

We have already made some observations concerning the total so- . 
ciological structure and attitude of Judaism. Its religious promises, in 

,the customary meaning of the word, apply to this world, and any 
notions of contemplative or ascetic world-Hight are as rare in 'Judaism as 
in Chinese religion and in Protestantism. Judaism differs from Puritan
ism only in the relative (as always) absence 'of systematic asceticism. 
lhe ascetic elements of the early Christian religiQ,I'l did not derive from 
Judaism, but emerged primarily in the heathen Christian communities 
of the Pauline mission. The observance "~f the Jewish law bas as littlE: 
to do with asceticism as the fulfillment of any ritual or tabooistic norms. 

Moreover, the relationship of the Jewish rdigion to both wealth and 
sexual indulgence is not in the least ascetic, but rather highly natu~al
istic. For wealth was regarded as a gift of God, and the satisfaction of 
the sexual impulse-naturally in the prescribed legal form-was thought 
to be so imperative that the Talmud actually regarded a person who had 
remained unmarried after a certain age as morally suspect. The interpre
tation of marriage as an economic institution for the production' and 
rearing of chil~ren_is universal and has nothing specifically Jewish about 
it. Judaism's strict prohibition of illegitimate sexual intercourse, a prohi
bition that was highly effective among the pious, was also found in Islam 
and all other prophetic religions, as well as in Hinduism. Moreover, the 
majority of ritualistic religions shared with Judaism the institution of 
periods of abstention from sexual relations for purposes of purification. 
For these reasons, it is not possible to speak of an idiosyncratic empha~ 
sis upon sexual asceticism in Judaism. The sexual regulations cited by 
Sombart do not ~ as far as the Catholic casuistry of the seventeenth 
century and in any case have analogies in many other casuistical systems 
of taboo.1 
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Nor did Judaism forbid the uninhibited enjoyment of life or even 
of luxury as such, provided that the positive prohibitions and taboos of 
the law were observed. The denunciation of wealth in the prophetic 
books, the Psalms, the Wisdom literature, and subsequent writings was 
evoked by the social injustices which were so frequently perpetrated 
against fellow Jews in connection with· the acquisition of wealth and 
in violation of the spirit of the Mosaic law. Wealth was also condemned 
in response to arrogant disregard of the commandments and promises of 
God and in response to the rise of temptations to laxity in religious ob
servance. To escape the temptations of wealth is not easy, but is for this 
reason all the more meritorious. "Hail to the man of wealth who has 
been found to be blameless." Moreover, since Judaism posscssal. no 
doctrine of predestination and no comparable idea producing the same 
ethical effects, incessant labor and success in busines!> life could not be 
regarded or interpreted in the sense of certification, which appears most 
strongly among the Calvinist Puritans and which is found to some ex
tent in all ascetic Protestant religions, as shown in John Wesley's remark 
on this point.~ Of course a certain tendency to regard success in one's 
economic activity as a sign of God's gracious direction existed in the reli
gion of the Jews, as in the religions of the Chinese and the lay Bud
dhists and generally in every religion that has not turned its back upon 
the world. This view was especially likely to be manifested by a religion 
like Judaism, which had before it very specific promises of a transcen
dental God together with very visible signs of this God's indignatIon 
against the people he had chosen. It is dear that any success achieved in 

. one's economic activities while keeping the commandments of God' 
could be, and indeed had to be, inte~preted as a sign that one was per
sonally acceptable to God. This actually occurred again and again. 

But the situation of the pious Jew engaged in business was altogether 
different from that of the Puritan, and this differenc~ remained of prac
tical significance for the role of Judaism in the histofY of the economy. Let 
us now consider what this role has been. In the polemic against Som
bart's book, one fact should not have been seriously questioned, namely 
that Judaism played a conspicuous role in the evolution of the modern 
capitalistic system. However, this thesis of Sombart's book needs to be 
made more precise. What were the distinctive economic achievements 
of Judaism in the Middle Ages and in modern times? We can easily 
list: moneylending, from pawnbroking to the financing of great states; 
certain types of comm~ity busmess, particularly retailing, peddling, 
and .produce trade of a distinctively rural type; certain branches of 
wholesale business: and trading in securities, above all the brokerage 
of stocks. To this list of Jewish economic achievements should be added: 
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money-changing; money-forwarding or check-cashing, which normally 
accompanies money-changing; the Jinancing of state agencies, wars, and 
the establishment of colonial enterprises: tax-farming (naturally exclud
ing the collection of prohibited taxes such as those directed to the 
Romans); banking: credit: and the Hoating of bond issues. But of all 
these businesses only a Few, though some very important ones, dispiay 
the forms, both legal and economic, characteristic of modern Occi
dental capitalism (as contrasted to the capitalism of ancient times, the 
Middle Ages, and the earlier period in Eastern Asia). The distinctively 
modern legal forms include securities and capitalist associations, but 
these are not of specifically Jewish provenience. The Jews introduced 
some of these forms into the Occident,- but the forms themselves have 
perh:1ps a common Oriental (probably Babylonian) origin, and their in
Huence on the Occident was mediated through Hellenistic and Byzan
tine sources. In any event they were common to both the Jews and the 
Arabs. It is even tme that the specifically modern forms of these instl-

, tutions were in part Occidental and medieval creatiOns, with some spe
cifically Germanic infusions of influence. To adduce detailed proof of 
this here would take us too far afield_ However, it can be said by way 
of example that the Exchange, as a "market of tradesmen," was created 
not by Jews hut by Christian merchants. Again, the particular manner 
in which medieval legal concepts were adapted to the purposes of ra
tiona!ized eC'Jnomic enterprise, I.C., the way in which partnerships en 
commandite, maone, privileged companies of all kinds and flnally joint 
stock corporations were created," was not at all dependent on specifically 
Jewish influences, no matter how large a part Jews later played in the 
formation of such rationalized economic enterprises. Finally, it must 
be nuted that the characteristically modem principles of satisfying public 
and privatt" credit needs first arose in nuee on the soil of the medieval 
city. These medieval iegal forms of finance, which were.quite un~Jewish 
in certain respects, were later adapted to the economic needs of modern 
states and other modem recipients of credi t. 

Above all, one element particularly characteristic of modern capital
ism WaS strikingly-though not completely-missing from the extensive 
list of Jewish economic activities. This was the organiz:Jtion of industrial 
production (gewerbliehe Arbeir) in domestic industry and ;n the factory 
system. How does one explain the fact that no pious Jew thought of 
establishing an industry employing pious Jewish workers of the ghetto 
(as so many pious Puritan entrepreneurs had dOnt~ with devout Chris
tian workers and artisans) at times when numerous proletarians were 
present in the ghettos, princely patents and privileges for the establish
ment of any sort of industry were available for a financial remuneration, 
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and areas of industrial activity uncontrolled by guild monopoly were 
open? Again, how does one explain the fact tha t no modern and distinc
tively industrial bourgeoisie of any significance emerged among the Jews 
to employ the Jewish workers available for home industry, despite the 
presence of numerous impecunious artisan groups at almost the thresh· 
old of the modern period? 

All over the world, for several millennia, the characteristic forms 
of the capitalist employment of wealth have been state-provisio_ning, 
tax-farming, the financing of colonies, the establishment of great planta
tions, trade, and moneylending. One finds Jews involved in just these 
activities, found at all times and places but especially characteristic ci. . 
Antiquity, just as Jews are involved in those legal and entrepreneurial 
forms evolved by the Middle Ages but not by them. On the other hand, 
the Jews were relatively or altogether absent from the new and distinc
tive forms of modern capitalism, the rational organi2lEl.tion of labor, 
especially production in an industrial enterprise of the factory type_ The 
Jews evinced the ancient and medieval business temper which had been 
and remained typical of all genuine traders, whether small businessmen 
or large-scale moneylenders, in Antiquity, the Far East, India, the Medi
terranean littoral area, and the Occident of the Middle Ages: the will 
and the w it to employ mercilessly every chance of profit, "for the sake 
of profit to ride through Hell even if it singes the sails." But this temper 
is far from distinctive of modern capitalism, as distinguished from the 
capitalism of other eI'a~_ Precisely [he reverse is true. Hence, neither that 
which is new in the modern economic system nor that which is distinc-, 
tive of the modern economic temper is specifically Jewish in origin_ 

The ultimate theoretical reasons for this fact, that the distinctive ele
ments of modern capitalism originated and developed quite apart from 
the Jews, are to be found in the peculiar character of the Jews as a pariah 
people and in the idiosyncracy of their religion. Their pariah status 
presented purely external difficulties impeding their participation in the 
organization of industrial labor. The legally and factually precarious 
position of the Jews hardly permitted continuous and rationalized indus
trial enterprise with fixed capital, but only trade and above all dealing 
in money. Also of fundamental importance was the subjective ethical 
situation of the Jews. As a pariah people, they retained the double 
standard of morals which is characteristic of primordial economic prac
tice in all communities: what is prohibited in relation to one's brothers 
is permitted in relation to strangers. It is unquestionable that the J~wish 
ethic was thoroughly traditionalistic in demanding of Jews an attitude 
of sustenance toward fellow Jews. Although the rabbis made concessions 
in these matters, as Sombart correctly points out, even in regard to 

 



xv) The Great Religions and the World 6 I 5 

business transactions with fellow Jews, this amounted merely to con
cessions to laxity, whereby those who took advantage of them remained 
far behind the highest standards of Jewish business ethics. In any case, 
it is certain that such behavior was not the realm in which a Jew could 
demonstrate his religious merit. 

However, for the Jews the realm of economic relations with 
strangers, particularly economic relations prohibited in regard to fenow 
Jews, was an area of ethical indifference. This is of course the primor
dial economic ethic of all peoples everywhere. That this should have 
remained the Jewish economic ethic was a foregone conclusion, for even 
in Antiquity the stranger confronted the Jew almost always as an enemy. 
All the wen-known admonitions of the rabbis enjoining fairness espe
cially toward Gentiles could not change the fact that the religious law 
prohibited taking usury from fellow Jews but permitted it in transactions 
with non-Jews. Nor couId the rabbinical counsels alter the fact, which._ 
again Sombart has righdy stressed, that a lesser degree of exemplary 

, legality was required by the law in dealing with a stranger, i.e., an 
enemy. than in dealing with another Jew, in such a matter as taking 
advantage of an error made by the other party. In fine, no proof is 
required to establish that the pariah condition of the Jews, which we 
have seen resulted from the promises of Yahweh, and the resulting 
incessant humiliation of the Jews by Gentiles necessarily led to the 
Jewish people's retaining a different economic morality for its relations 
with stra.ngers than with fellow Jews. 

2. Jewish Rationalism versus Puritan Asceticism 

Let us summarize the mutual relatedness in which Catholics, Jews, 
and Protestants found themselves in regard to economic acquisition. The 
devout Catholic, as he went about his economic affairs, found himself 
continually behaving---or on the verge of behaving-in a manner that 
transgressed papal injunctions. His economic behavior could be ignored 
in the confessional only on the principle of rebus sic stl2ntibus, and it 
could be vermissible only on the basis of a lax, probabilistic morality. 
To a certain extent, therefore, the life of business itself had to be re
garded as reprehensible or, at best, as not pOSitively favorable to God. 
The inevitable result of this Catholic situation was that pious Jews were 
encouraged to perform economic activities :lmong Christians which if 
performed among Jews would have been regarded by the JeWish com
munity as unequivocally contrary to the law or at least as suspect from 
the poin\ of view of Jewish tradition. At best these transactions were 
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permissible on the basis of a lax interpretation of the Judaic religious 
code, and then only in economic relations with strangers. Never were 
they infused with positive ethical value. Thus, the Jew's economic con
duct appeared to be permitted by God, in the absence of any formal 
contradiction with the religious law of the Jews, but ethicaIIy indifferent, 
in view of such conduct's corre~pondence with the average evils in the 
society's economy. This is the bash; of whatever factual truth there was 
in the observations concerning the inferior standard of economic legality 
among Jews. That God crowned such economic activity with success 
could be a sign to the Jewish businessman that he had done nothing 
clearly objectionable or prohibited in this area and that indeed he had 
held fast to Goo's commandments in other areas. But it would stilI have 
been difficult for the Jew to demonstrate his ethical merit by means of 
characteristicaIIy modern business behavior. 

But this was precisely the case with the pious Puritan. He could 
demonstrate his religious merit through his eco~lOmic activity because 
he did nothing ethical1y reprehensible, he did not resort to any lax 
interpretations of religious codes or to systems of double moralities, and 
he did not act in a manner that could be indifferent or even repre
hensible in the general realm of ethical validity. On the contrary, the 
Puritan couId demonstrate his religious merit precisely in his economic 
activity. He acted in business with the best possible conscience. since 
through his rationalistic and legal behavior in his business activity he 
was factually objectifying the rational methodology of his total life pat
tern. He legitimated his ethical pattern in his own eyes, and indeed , 
within the cizcIe tt his community, by the extent to which the absolute 
-not reIativized-unassailability of his economic condUCt remained 
be"ond question. No really pious Puritan......;and this is the crucial point 
~d have regarded as pleasing to God any profit derived from usury. 
exploitation of another's mistake (which was permissible to the Jew). 
haggling and sharp dealing, or participation in political or colonial ex· 
ploitation. Quakers and Baptists believed their religious merit to be 
certified before all mankind by such practices as their fixed prices and 
their absolutely reliable business relationships 'with everyone, uncondi
tionally legal and devoid of cupidity. They believed that precisely such 
practices promoted the irreligious to trade with them rather than with 
their own kind, and to entrust their money to the trust companies or 
limited liability enterprises of the religious sectarians rather than those 
of their OWn people-aU of which made the religious sectarians wealthy, 
even as their business practices certified them before their God. 

By contJ'3st, the Jewish law applying to strangers, which in practice 
was the pariah law of the Jews, enabled them, nothwithstanding in· 
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numerable reservations, to engage in dealings with non-Jews which tho! 
Puritans rejected violently as showing the cupidity of the trader, Yet th~~ 
pious Jew could combine such an attitude with strict legality, with com
plete fulfillment of the law, with all the inwardness of his religion, with 
the most sacrificial love for his family and community, and indeed with 
pity and mercy toward all Cod's creatures. For in view of the operation 
of the laws regarding strangers, Jewish piety never in actual practice 
regarded the realm of pennitted economic behavior as one in which 0e 
genuinen~s of a person's obedience to Cod's commandments conld 'be 
demonstrated. The pious Jew never gauged his inner ethical standarcb 
by what he regarded as permissible i" the economic context. Just as' the 
Confucian's authentic ideal of life was the gentleman who had under"' 
gone a comprehensive education in ceremonial esthetics and literature 
and who devoted lifelong study to the classics, so the Jew set up as his 
ethical ideal the scholar learned in law and casuistry, the intellectual 
who continuously immersed himself in the sacred writings and ,:om
mentaries at the expense of his business, which he very frequently left 
to the managem~nt of his wife. 

It was this int~nectualist trait of authentic late Judaism, with its 
concern with literary scholarship, that Jesus revolted against. His criti
cism was not motivated by "proletarian" instincts, which some have 
attributed to him, but rather by his type of piety and his type of 
obedience to the law, both of which were appropriate to the rural artisan 
or the inhabitant of a small town, and constituted his basic opposition 
to the virtuosi of legalistic lore who had grown up on the soil of the 
polis of Jerusalem. Members of such urban legalistic circles as1ced "What 
good can come out of Nazareth?"-the kind of qu~tion that might 
have been posed by any dweller of a metropolis in the classical wor ld. 
Jesus' knowledge of the Jaw and his observance of it was tept¥1'ltative 
of that average lawfulness which was actually demonstrated' by m.m 

'engaged in practical work, who could not afford to let theit ~p lie 
in wells, even on the Sabbath. 0" the 'other han'Q,' the1cnoWledge of the 
law obligatory for the really pious Jews, as well as their legalistic eduCa
tion of the young, surpassed both quantitatively and qu~itatively the 
preoccupation with the Bible characteristic of the Puritans. The scope 
of religious law of which knowledge was obligatory for the pious Jew 
may be compared only with the scope of ritual laws_ among the Hindu, 
and Persians, but the Jewish law far exceeded these in its inclusion of 
ethical prescriptions beyond merely ritual and tabooistic norms. 

The economic behavior of the Jews simply moved ill' the direction of 
least resistance which was permitted them by these legalistic ethical 
norms. This meant in practice that the "acquisitive drive," which is 
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found in varying degrees in alI groups and nations, was here directed 
primarily to trade with strangers, who were. usua11y regarded as enemies. 
Even at the time of Josiah and certainly in the post-exilic period, the 
pious Jew was an urban dweller, and the entire Jewish law was oriented 
to this urban status. Since the orthodox Jew required the services of 
a Iitual slaughterer, he had ne<:e$S3.rily to live in a community rather 
than in isolation. Even today residential c1ustering is characteristic of 
orthodox Jews when they are contrasted with Jews of the Reform 
group, as for example in the United States. Similarly, the Sabbatical 
year, which in its present form is probably a product of post-exilic urban 
sc~olars learned in the law, made it impossible for Jews to carryon 
sySte~atic intensive cultivation of the land. Even at the present time, 
Gen:nan rabbis endeavor to apply the prescription of the Sabbatical year 
to Zionist colonization in Palestine, which would be ruined thereby. 
In the age of the Pharisees a rustic Jew was of second rank, since he 
did not and could not obsezve the law strictly. Jewish law also prohibited 
the participation of Jews in the banquets of the guilds, in fact, all com
mensality with non-Jews; in Antiquity as well as in the" Middle Ages 
commensality was the indispensable foundation for any kind of civic 
integration i!l the surrounding world. On the other hand, the Jewish 
institution of the dowry, common to the Orient and based originally on 
the exclusion of daughters from inheritance, favored the establishing 
of the Jewish groom at marriage as a sma11 shopkeeper. Traces of this 
phenomenon are stiU apparent in the relatively undeveloped class con
sciousness of Jewish shop der ks. 

In all his other dealings, as well as those we have just discussed, the 
Jew':"'-like the pious Hindu-was controlled by scruples concerning his 
Law. As Guttmann has correctly emphasized, genuine study of the Law 
could be combined most easily with the occupation of moneylending, 
which rtquires relatively little continuous labor.~ The outcome of Jewish 
legalism and intel1ectualist education was the Jew's methodical pattern
ing c1life and his rationalism. It is a prescription of the Talmud that 
"A man must never change a practice." Only in the realm of economic 
relationships with strangers, and in no other area of life, did tradition 
leave a ~phere of behavior that was relatively indifferent ethical1y. In
deed, the entire domain of things relevant before God was determined 
by tradition and the systematic casuistry concerned with its inteIpreta
.tion, rather than determined by rational purposes derived from natural 
law and oriented without further presupposition to methodical plans of 
a!;tion. The "rationalizing" efr.ect ci the Jewish fear of God's Law is 
~~roughly pe"rvasive bu t entirely indirect. 

SeIf·controI-usual1y accompanied by alertness, equableness, and 
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senmity--was found among Confucians. Puritans, Buddhist and other 
types of monks. Arab sheiks. and Roman senators, as well as among 
Jews. But the basis and significance of self-"COntrol were different in 
each c:ase. 1be alert self-control of the Puritan Sowed from the necessity 
of his subjugating all creaturely impulses to a rational and methodical 
plan of conduct. so that he might secure his certainty of his own salva
tion. Self-control appeared to the Confucian as a personal nect'5sity 
which followed from his disesteem for plebeian irrationality, the dises
teem of an educated gentleman who had received classical training and 
had been bred along lines of propriety and dignity. On the other hand. 
the self<antrol of the devout Jew of ancient times was a consequence 
of the preoccupation with the Law in which his mind had been trained, 
and of the necessity of his continuous concern with the Law's precise 
ful6J.lment. The pious Jew's self-control received a characteristic coloring 
and effect from the situation of being piously engaged in fulfiIIing the 
Law. The Jew felt that only he and his people possessed this law, for 
which reason the world persecuted them and imposed degradation upon 
them. Yet this law was binding; and one day, by an act that might come 
suddenly at any time but that no one. could accelerate, Goa would 
transform the social structure of the world, creating a messianic realm 
for those who had remained faithful to His law. The pious Jew knew 
that innumerable generations had awaited this messianic event, despite 
all mockery, and were continuing to await it. This.produced in the pious 
Jew a certain anxious wakefulness. But since it remained necessary for 
him to contIDue waiting in vain, he nurtured his feelings of self·esteem 
by a meticulous observance of the law for its own sake. Last hut not 
least, the.pious Jew had always to stay on guard, never permitting him
self the free expression of his passions against powerful $nd merciless 
enemies. This represSion was inevitably combined with the aforemen-

. tioned inevitable effect of the feeling of ressentiment which derived from 
Yahweh's promises and the resulting unparalleled suffering~ of this people. 

These circumstances basically determined the rationalism of Juda
ism, but this is not "asceticism" in our sense. To be sure, there are 
ascetic traits in Judaism, but they are not central. Rather, they ate hy
products of the law or products of the peculiar tensions of Jewish piety. 
In any case, ascetic traits are of secondary importance in Judaism, as are 
any mystical traits developed within this religion. We need say nothing 
more here about Jewish mysticism, since neither cabalism, Chassidism 
nor any of its other forms--whatever symptomatic importance they held 
for J~roduced any significant motivations toward pr~tical be-
havior in the economic sphere. 

1be ascetic aversion of pious Jews toward everything estitetic was 
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originally based on the second commandment of the Decalogue, which 
actually prevented the once well-developed angelology of the Jews from 
assuming artistic fonn But another important cause of aversion to things 
esthetic is the purely pedagogic and jussive character·of the divine serv
ice in the ,synagOgue, even as·· it was practiced in the D~ra,long 
before the disrupfion of the Temple cult., Even ,at that time, Hebrew 
prophecy had virtually removed. plastic elements from the cult; effec~ 
tively extirpating orgiastic, orchestral, and terpsichorean actiwties. It is 
of interest that Roman religion and Puritanism J'UI'Sued similar paths 
in ~gard to esthetic elements, though for ~asons quite different from 
the Jewish reasons. Thus, among the Jews the plastic arts, painting, and 
drama lacked those 'points 'of contact wi th religion which were .e.lsewhe. re. 
quite nonnal This is the reason for the marked diminution of secular 
lyncism and especially of the erotic sublimation of sexuality, when con
trasted with the marked sensuality of the earlier,·Song of Solomon. 1he 
basis of all this is to be found in the naturalism of the Jewish etl:Ucal: 
treatment of sexuality. 

All these traits of Judaism are characterized by one overall theme: 
that the mute, faithfuL and questioning expectation of a redemption 
from the hellish character of the life enforced Up<>I:l the people who had 
been chosen by God (and definitely chosen, despite their present status) 
was ultimately refocused upon, the ancie,nt promises and laws of the reli· 
gion. COnversely, it was held-there are corresponding utterances of 
the rabbis on this point-that any uninhibit~ surrf.llder. to tho, artistic 
or poetic glorification of this world is completely vain and apt to divert· 
the Jews from the ways and purposes. of God. After all, even the pur· 
pose of the creation of this world had already on occasion been pro~ 
lema,tical to the Jews of the later Maccabean~. 

Above all, what was lacking in Judaism was t~ decisive h:iIlmark 
of the inner-worldly type of asceticism: an integrated relationship to the 
world from the point of view of the individual's conviction of salvation 
Ccerti~ salutis), which nurtures all else. Again in this important 
matter, what was ultimately decisive for Judaism was the pariah charac
ter of the religion and the promises of Yahweh. An ascetic management 
of this world, such as that characteristic of Calvinism, was the very 
last thing of which a traditionally pious Jew would have thought. He 
could not think. of methodically controlling the present world, which 
was so topsy-turvy because of Israel's sins, and which could not be set right 
by any human action but only by some free miracle of God that could 
not be hastened, He could not take as his "mission," as the sphere of his 
religious "vocation," the bringing of this world and its very sins under 
the rational norms of the revealed divine will, for the glory d~ God and 
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as an identifying mark .. of his own salvation. The.pious Jew had a far 
more difficclt, destiny to overcoine than did the PUlitan, who could be 
certain of his election to the world beyond. It was ,inCl.lJn.~~t upon the 
individual Jew to make ~ with" the fact th3t the world would remain 
recalcitrant to the promises of God as long as God pennitted ~ world 
to ~nd as it is. The. Jew's responsibility. was to make peace with this 
recalcitrancy of the world, while finding contentment if God sent him 
grace and success in his d~lings with the enemies of his peqple, toward, 
whom he must act soberly and legalistically, in ful611ment of the fn
jtlnctionsof~herabbis. This meant acting toward nonJews in ap objec
tive or impersonal manner, without loye and wjthou~ ~te, solely in 
accordance with what was permissible. 

The frequent assertion,that Judaism required only an external oh
ser~ce gf the Law is incorrect. Natu~~lly, this is, the average tendency; 
but the requirements for real religious piety stood on a much, higher 
P!ane. Inapy ,~JudaicJllW fostered in its adherents a tendency ~o 
compare,. individual aC,tions with each other and to compute the net 
result o~themallThis conception of man'srelationsrup to Cod, as a 
bookkeeping opetation of singJegood, and evil acts with, an uncer~ain 
total (a conception which may occasionally be found among the ,,Puri
tans 3,5, well) may not have been the dominantofiici<Jr view of Judaism. 
Yet it was sufficient, together with th~ double~tandard morality of 
judaism, to prevent the development within Judaism of a m~hodical 
and ,ascetic orientation to the conduct of life on the scale that such an 
orientation devd~din P",~it~ism.,.It is al.so 1t1lpoltant that ,in Jucla~ 
ism. as in Catholicism, the individual's activities in ful6lling'par~icular 
religious injunctions ~ tantamount to his assuring his own ,chances 
of salvation. However, in both Judaism and Catholicism, God's grace 
was needed to supplement human inadequacy" although this depend
eu.'C«:,llpon Cod's grace was not as univCIsally'recognized in Judaism as 
-in Ca!holicism. .', . ' ' 

The ecd~iastical provision of grace. was. much' If'SSdeveloped in 
judaism, after the decline of the older Palestinian confessional Cteshu·· 
bah), than in Catholicism'. I~ practice, this reSul~ed in the jew's having 
a greater religious ~ponsibility forrumself. Thls responsibility for one· 
self· and the absence of any mediating religious agency necessarily made 
the Jewish pattern of life.moresystematic and personally responsible 
th,an the. correSponding. Catholic pattern of life. Still, the methOdical 
control Qf life was limited in Judaism by the absence of the distinctively 
~etic motivation characteristic of Puritans and by the continued 
presence of Jewisb iIlternal moialit)?s traditionalism, which in priilciple 
remained unbroken. To be sure, there were present in Judaism numer· 

 



62.2. RELIGIOUS GROUPS (SOCIOLOGY OP RELIGION) [Ck, VI 

ous single stimtill toward practices that might be called ascetic, but the 
unifying force of a basically ascetic religious motivation was lacking, 
The highest form of Jewish piety is found in the religious mood (Srim
mung) and not in active behavior. How could it be pJSsible for the Jew 
to fed that by impJSing a new rational order upon the world he would 
become the human executor of God's will, when for the Jew this world 
was thoroughly contradictory, hostile, and-as he had. known since the 
time of Hadrian~impJSSible to change by human action? This might 
have been possible for the Jewish freethinker, but not for the pious Jew. 

Puritanism always felt its inner similarity to Judaism, but also felt 
the limits of this similarity. The similarity in principle between Chris
tianity and Judaism, despite all their differences, remained the same for 
the Puritans as it had been for the Christian followers of Paul, Both the 
Puritans and the early Ghristians aJways looked upon the Jews as the 
people who had once been chosen by God. But the unexampled activ
ities of Paul had. the following signi6.cant effects for early Christianity. 
On the one hand, Paul made the sacred book of the Jews into one of 
the sacred books of the Christians, and at the beginning the only one 
He thereby erected a stout fence against all intrusions of Greek, espe"
cially Gnostic, intellectualism, as Wemle in particular has pointed out.s 

But on the other hand, by the aid of a dialectic that only a rabbi could 
possess, Paul here and there broke through what was most distinctive 
and effective in the Jewish law, namely the tabooistic norms and the 
overpowering messianic promises. Since these taboos and promises linked 
the whole religious worth of the Jews to their pariah position, Paul's 
breakthrough was fateful in its effect Paul accomplished this break:
through by inteIpreting these promises as having been partly ful6Jled 
and partly abrogated by the birth of Christ He triumph andy employed 
the highly impressive proof that the patriarchs of Israel had. lived in ac
cordance with God's will long before the issuance of the Jewish taboos 
and messianic promises, showing that they found blessedness through 
faith, which was the surety of God's election . 

• _ The dynamiC power behind the incomparable missionary labors of 
Paul was his offer to the Jews of a tremendous release, the release pro
vid~ .by- the consciousness of having escaped the fate of pariah status. 
A Jew could henceforth be a Greek among Greeks as well as a Jew 
among Jews, and could achieve this within the paradox of faith rather 
than through an enlightened hostility to religion. This was the passion
ate f~g of liberation brought by Paul. The Jew could actually free 
himself from the ancient promises of his God, by placing his faith in the 
new savior who had believed himself abandoned upon the cross by that 
very God. . 
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Various consequences Sowed from this rending of the sturdy chains 
that had bound the Jews firmly to their pariah position. One was the 
intense hatred of this one man Paul by the Jews of the Diaspora, suf~ 
6ciently authenticated as fact Among the other consequences may be 
mentioned the oscillations and utter uncertainty of the early Christian 
community; the attempt of James and the "pillar apostles" to establish 
an ethical minimum of law which would be valid and binding for all, 
in harmony with Jesus' own layman's understanding of the law; and 
finally, the open hostility of the Jewish Christians. In every line that Paul 
wrote we can feel h}s overpowering joy at having emerged from the ho~ 
less "slave law" into freedom, through the blood of the Messiah. The 
overall consequence was the possibility of a Christian world misison. 

The Puritans, like Paul, rejected the Talmudic law and even the 
cha~tic ritual laws of ~e Old Testament, while taking over and 
considering as binding-for all their elasticity-various other expressions 
of God's will witnessed in the OId Testament As the Puritans took 
these ower, they always conjoined DOrmS derived from the New Testa
ment, even in matters of detail. The Jews who were actually welcomed 
by Puritan nations, especiany the Americans, were not pious orthodox 
Jews but rather Refonned Jews who had abandoned orthodoxy, Jews 
such as those of the present time who have been trained in the Educa
tional Alliance, and 6nally baptized Jews. These groups of Jews were 
at first welcomed without any ado whatsoever and are' even now wel
comed fairly readily, so that they haw been absorbed to the point of the 
absolute loss of any tr~ of diffm:nce. This situation in Puritan coun
tries contrasts with the situation in Grrmany, where the Jews remain
even after long generatioos-"assimiJated Jews." These phenomena 
clearly manifest the actual kinship of Puritanism to Judaism. Yet pre
cisely the non-JewW1 element in Puritanism enabled Puritanism to play 
its special role in the creation of the modern economic temper, and also 
to cany through the aforementioned absorption of Jewish proselytes, 
which was not accomplished by nations with other than Puritan orien
tations. 

3. The This-Worldliness of Is1o.m and Its Economic 
Ethics 

Islam, a comparatively late product of Near Eastern monotheism, in" 
which Old Testament and Jewish-christian element5 played a very im.l 
portant role, "accommodated" itself to the world in a sense very different 
from Judaism. In the first Meccan period of Islam, the eschatological 

f 
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religronOf ·MnDalJtmad deteloped' in' pietistic urbancon\lenticles which 
displayed a~ndencyto -withdraw from the world. But in the subsequent 
developrnentsin Medina and iitthe evolution of the early Islamic- com-
1n unities, : the .religion was t:ransformed. from it$" pristine form. into' a 
national Arabic warrior,religion, and even . later into a religion with very 
strong status' emphasis: Those follower.; whose conversion to Islam made 
possible the decisiVe success of the Prophet were consistently members 
ofpowerfulf amiJies.· ..... . 

The religiou$colnmandments 'of the holy war were not directed in 
the-filSt instance to the ~rpose of conversion. Ra£her, the primary pur
pose was war "until they (the followers of alien religions of the book) 
will" humbly pay the tribute (jizyah)," i.e., until Islam should rise to 
the top of this world's social scalt:,by: exacting tribute from other reli
gions.' This is . not the only factor thltt ~t.'lmps Warn' as ~hereligiori of 
masters. Militarybooty'is impottantin the ordinances. in the pro01ise>, 
. and above ali in the expectationschar.ac,erizmgi~mcuJarly the most 
. 'ancient' peliod of the religion. Even. the ultimate elements of its .... «0-
nomic ethic' wa-epure1y feudal lbe most pious adhererns of· the reli
gion in its 'first 'generation became the wealthiest, or more correctly, 

'enriched themselves with mHitary booty-in the widestsense--more 
than did other members of the faith. 

The role played by' wealth accruing from spoils of war -and from 
political aggrandizement- in Islam is diametricaIlyop~d to the role 
played by wealth in the Puritan religion. The Muslim tradition depicts 
withpIeasure the Iu~urious raim-ent/ pmtlIrie;~iarld"nh!tiCijlo69~be1ird- . 
coiffure of the pious. The saying,that' "when god blesses a man with 
prosperity he likes t~see the si~s thereof visi~le tlpon' 'him" ..-.Tnade by 
Muhammad, !ccordmg'to tradItlon,. to weII-.crCtimstanced people who 
aweared before" him. 'in ragged attire---stands in extieme opposition to 
any Puritaneeonmnic'·ethiC.ahd . thoroughly COIr~ndS with feudal 
conceptions of status . .This saying'would mean, in our language, that' a 
wealthY'man is obligated "tb live in keeping with his status." In the 
Koran, Muhammad is lepresented as completely rejecting every type 
of monasticism (rahbaniya) , though not all asceticism, for he did accord 
,res~t to fasting, begging, and penitential mortification. Muhammad's 
attitude in opposition to, chastity may have sprung from personal motiva
tiOlJS similar to those apparent in Luther's famous remal'kswhich are 
~ expressive of his strongly sensual nature; i.e., in the conviCtion, also 
fOl1nd fn the 'TaJmud, that whoe\~r lias not married by a certain age 
must bea sinner. Bi.1rw~wotild>have to'regard as unique in the hagiology 

_'of an ethical religion -of sal~don Muhammad's dictum expressing doubt 
libout the ethical character'fof a'person who has abstained ~ eating 
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meat for forty days; as wen as the reply of a renowned piIlan)f andent 
Islam. celebrated by some as a Mahdi, to the question why he, unlike 
his father Ali, had used cosmetics for his hair: "In order to be mote 

successful with women." 
But Islam was never really a religion of salvation; the ethical eon

cept of salvation was actually alien to Islam. The god it taught was a 
ked of unlimited power, although mercifUI~ the ful6Ument of wh05ie 
commandments was not beyond human power. An essentially political 
character marked all the chief ordinalfces <f Islam: the elimination cl 
private 'feuds in the interest of increasing the group's striking power 
against external foes; the proscription of illegitimate forms of sexual 
behavior and th,t: regulation of legitimate sex~ relations along strongly 
patriarchal lines (actually creating seXual privileges only for the wealthy, 
in view of the facility of divorce and the maintenance of conco.bin~ge 
witli feinale slaves); the prohibition 'of usury; the prescription of taxes 
for war; and the injunction to support the poor. EqJ.ially political in 

, char~cter is the'distinctive religiOUS obligation in Islam, its o~ly reqUited 
dogma: the recognition of Allah as, the one god and of Muhammad as 
his prophet. In addition, there were ,the obligations to journey to Mecca 
once durin~a lifetime, to fast by day during the mon~h ~f fasr;inSt ,to 
attend services once a week, and to observe the obligation of daily 
prayeJs. Finany, Islam imposed such ,requirements for everyday living, as 
the wearing of distinctive clothing (3 requirement that even today has 
i~portant economic consequences whenever savage tribes are converted 
to Islam) and the avoidance of certain unclean foods, of Wine, and of 
gambling. The restriction agai~st ga,mbiin:g obviously h~d import?nf~n. 
Sequences for the religion's attitude toward speculative business enter-

" ' 

~re~ , ' ". 
There was nothing in ancient Islam like ,an individual qo.est for 

salvation, nor was there anym'ysticism. The' 'religious promises, jo: ' the 
eatliest period of Islam pertained too this worJd. Wealth, power, and 
glory were all martial promises: and' even the world beyond' is pktured 
in Islam as a soldier's, sensual paradise. Moreover;theoriginallslami.,= 
conception of sin has a similar feudal orientation. 'The d~ction ~£ the 
prophet of Islam as devoid of' sin is a !lite theological' constructimi, 
scarcely consistent with the actual nature of Muhammad's strong sensual 
passions and his explosions cif wrath Over very' smaU provocations. 'lri· 
deed, such a picture is strange even to the Koran, just as aftet Muham
mad'strarisfer to Medina he lack~d' any sort of tragic sense of sin. ,,'The 
original feudal conception of' sin remained dominant in orthodox Islam, 
fa- which' sin is a composIte of iitualimpurity, rituals'acrilege (shirk, 
i.e., polytheism), disobtdience to the positive injunctions,Of the pr()phet; 
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and the violation of status prescriptions by infractions of convention or 
etiquette. Islam displays other characteristics of a distinctively feudal 
spirit: the obviously unquestioned acceptance of slavery, serfdom, and 
polygamy; the disesteem for and subjection of women; the essentially 
ritualistic character of religious obligations; and finally, the great sim·: 
plicity of religious requirements and the even greater simplicity of the 
modest ethical requiremen ts. 

Islam was not brought any closer to Judaism.and to Christianity in 
decisive matters by such Islamic developments as the achievement of 
great scope through the rise of theologi~l and juristic casuistry, the ap' 
pearance of both pietistic and enlightenment schools of philosophy (fol· 
lowing the intrusion of Persian Sufism, derived from India), and the 
formation of the order of dervishes (still today strongly under Indian 
inBuenc~). Judaism and Christianity were specifically bourgeois-urban 
religions, whereas for Islam the city had only political importance. A 
certain sobriety in the conduct of life might also be produced by the 
nature of the official cult in Islam and by its sexual and ritual command
ments. The petty-bourgeois stratum was largely the carrier of the 
dervish religion, which was disseminated practically everywhere and 
gradually grew in power, finally surpassing the official ecclesiastical re
ligion. This type of religion, with its orgiastic and mystical elements, 
with its essentiany irrational and extraordinary character, and with its 
official and thoroughly traditionalistic ethic of everyday life, became 
inHuential in Islam's missionary' enterprise because of its great simplicity. 
It directed the conduct of life into paths whose effect was plainly opposite ' 
to the methodical control of life found among Puritans, and indeed, 
found in every type of asceticism oriented toward the control of the world. 

Islam, in contrast to Judaism, laded the requirement of a compre
pensive knowledge of the law and lacked that intellectual training in 
casuistry which nurtured the rationalism of Judaism. The ideal per
sonality type in the religion of Islam was not the scholarly scyibe 
(Literat), but the warrior. Moreover, Islam lacked all those promises of 
a messianic realm upon earth which in Israel were linked with me
ticulous fidelity to the law, and which-together with the priestly 
doctrine of the history, election, sin and dispersion of the Jews-deter
mined the fateful pariah character of the Jewish religion. 

To be sure, there were ascetic sects among the Muslims. Large 
groups of ancient Islamic warriors were characterized by a trend toward 
simplicity; this prompted them from the outset to oppose the rule of the 
Umayyads. The latter's merry enjoyment of the world presented the 
strongest contrast to the rigid diSCipline of the encampment fortresses in 
which Umar had concentrated Islamic warriors in the conquered do-
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mains; in their stead there now arose a feudal aristocrac~. But this was 
the asceticism of a military caste, of a martial order of knights. not of 
monks. O!rtainly it was not a middle-class ascetic systemati'Zation of the 
conduct of life. Moreover, it was effective only period;cally, and even 
then it tended to merge into fatalism. We have already .,ken of the 
quite different effect which is engendered in such' circumstances by a 
belief' in providence. Islam was divert~d completely from any really 
methodical control of life by the advent of the cult of saints, and maDy 
by magic. 

4. The Other-Worldliness of Buddhism and Its Economic 
Consequences 

At the opposite extreme from systems of religious ethics preoccupied 
with the control of economic affaiIS within the world stands the ultimate 
ethic of world-rejection, the mystical illuminative concentration of au
thentic ancient Buddhism (naturally not the completely altered mani
festations Buddhism assumed in Tibetan, Chinese, and Japanese popular 
religions). Even this most world-rejecting ethic is "rational," in the sense 
that it produces a constantly alert control of all natural instinctive drives, 
though for purposes entirely different from those; of inner-worldly 
asceticism. S3lvation is sought, not from sin and suffering alone, but 
also from .ephemeralness as such; escape from the wheel of karma-cau
sality into eternal rest is the goal pursued. This search is, and can 
cnly Le. the highly individualized task of a particular person. There 
is no predestination, but neither is there any divine grace, any prayer, 
or any religiOUS service, Rewards and punishments for every good and 
every evil deed are automatically established by the ~-causality of 
the cosmic mechanism of compensation. This retribution is always pro· 
poItional, and hence always limited in time. So long as the individual is 
driven to action by the thiIst for life, he must expeIience in full measure 
the fruits of his behavior in ever--new human existences. Whether his 
momentary situation is animal, heavenly, or hellish, he necessarily creates 
new chances roT himself in the future. The most noble enthusiasm and 
the most soniid sensuality lead equally into new existence in this chain 
of individuation (it is quite incorrect to term thi~ process transmigration 
of souls, since Buddhist metaphysiCS knows nothing of a soul). This 

. process of individuation continues on as long as the thirst for life, in 
this world or in the world beyond, is not absolutely extinguished. The 
~ is but perpetuated by the individual's imporent struggle for his 
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~na1. ~ with all its illusions,ahove all the illusion of a disti,nc-
tive soul or personality. ' . . .., ' 

All rational purposive activity is regarded as leading away from sal
vation, extept of course the subjective activity of _concentrated contem
plation, which empties the soul of the passion for life and every connec
tion with worldly intere$ts. The achievement of salvation is possible for 
~ooly a few, even of those who have resolved to live in poverty, chastity, 
4lnd unemployment (for labor is pUq>OSive action), and hence in men
dicancy. These chosenJew are required to wander ceaselessly--·except 
at the time of the heavy...rains-freed from all personal ties to family 
and world, pursuing the goal of mystical illumination by fulfilling the 
injunctions relating to the cotreCtpalh-(d~). When such salvation 
is gained, the deep joy and tender, undifferentiated lov~ characterizing 
such illumination provicl.~ the highest blessing possible in this existence, 
short of absorption into the erernaJ dreamleSs Sleep of NirIlana, the only 
state in which no change occurs. All other human beings·maybnprove 
~wationsinfuture existences by;approximating the prescriptiOns 
of the rule of .. Jife and by avoiding maior sins in this existence Such 
fuWR exi~ are inevitable, accord\ng to the ~ docttine of 
cau.sality, .~' the ethical accoun. t ~ not been straightened out, 
the thirst fOr life has not been "abreacted",· so to speak. For moSt people, 
therefore, some ~new· individuation is inevitable when the present liEe 
has ended, and truly etmlal salvation rentins inaccessible 

There is'no path leading hom.tlili o\Uy really consistent position 
of wodd-8ight to any economic etbicorto ~ny rational social ethic. the . 
univer.;a}-JIIOC);) of pity, extending to allcre\ttures, cannot be the callier 
of an, rationalbeh vim and in fact leads ~ay from it. This mood of 
pity is the logical eousequence of contemplative· mysticism's position 
zegarding the solidarity of 'aU living, and hence transitory, beings.lhis 
SDlidarily _ follows &om .. theOommon karma-c.ausality which cwerarches 
all living beings. In Buddhism, the psychological basis for' this universal 
pity- iI. the religion'$1Ilptical,euphotic, . universal, and acosmistic love. 
, .. Buddhism iii .\'M lDQ5t comisteDtof·.tbe salvation doctrint:S .produced 
~ eml iter by~eintellectualism of educared Indian strata.lts~ooI 
_ ,P.tVWl flmanCipetion of rl2c individual from life as such. which jn 
e«e:,t sUXlddle individual ()n his own feet, oould neV-er become a popular 

. ~ (aith. Buddhism.' s)n~uenceheyQI.d the circle of the educated 
was due to the tremendous, prestige tra~ti()nallyenjoyed by ~, shrfJ-
1IMQU, i.e., the ascetic, w hicb. -rqssessed magical and aniluopola~. naits. 
&.: soon ali ~u~ism ,became ~ m~Qni~ng POPUlaI religion, it duly 
tra~jrself i~to ~ savi(),l' religion,.based 'o~ k.amia compens~tiQn, wi* hopes for the wor d beyondguaranreed by· d~otional ~iques, 

';-"'~ . 
.:.)f 
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cultic and ,sacramental grace, and 4eeds of mercy. Naturally. Buddhism 
also tended to welcome purely magical notions. - - , 

In India itself, Buddhism succumbed, among the upper ~. to a 
~ascent philosophy of salvation based On the Vedas; and it met cQm
petition' hom Hinduistic salvation religions, especially',the various forms 
of Vishnu ism. from Tantristic magic, and from orgiastic mystery religions, 
notably the blzaltti piety Cove of ~). In Lamaism. ' Buddhism became 
the ~rely monastic religion of a tfieocracy which contJ'OlIed the l~ty by 
ecdesiastical~ers of a thoroughly magical nature. WhereWrBuddhism 
was ~ in the Orient, its iaiosyncratic characterunderwerit striling 
transformation, as it competed and entered into .diverse combinations 
with Chinese Taoism, husbecoming the region's typical masS'religion. 
which~ted beyond this world and t e ancestral cult and which 
distributed grace and salvation. . . 

, 'A t all events, no motivation tQW ard a rational system for the met odi· 
cal control of life.Rowed From Buddhist, Taoist, or Hindu piety. Hindu 

, pietyinpaiticuJar, as' we ha've already suggested, maintained the strong:. 
est poSsible power of tradition, since the presuppositions of Hinduism 
constituted t,he most corisis~nt l'digious, Qpression of the organic view 
of society. The existing order of the world was provided aWllute1y 
unc:or#ti()nal justification, in tenns of the mechanical opnation of a 
proportiClnal retri~utiori -i~ 'the distribu.tion' Qf power and' ,happines$ to 
individuals on the basiS of their 'merit$and failu~ in. their earlier 
existences. 

, 'All these 'popuJatr~ns, Of ,~, lett rOOin for t~~, acqUiSmVedrlve 
of the tradesman, the, inte'rest of the artisan in, sUst~nance (Nahrungs
Inreresse), and the·traditionalism of thepeasant.Tbf.se papUlar religions 
also Jdtundisturbed both philosophical speculation' and the conventional 
status-oriented'life patterns oF privilX groups. These status-oriented 
pa~ms of the privileged' evh1a:d f " characteristics in Japan;' patti
monia1~reauctatic, a.ndhenee ~fron~lv utili ,a,rianfea u~. in ,Chi~ 
and a m1X~r,e of lmghtly, patrunonla1, and-ln~ectualistlc traitsm .. 
Inaia. None of these }riass religions o~ Asia,ha:wever, 'p~tbe 
motives or orientations for 'a rationalized ethical ttariSformatien' ~ a 
creaturely worldin accordance with dIvine commandmehti. 'Rather, they 
all accepted this world as eternally given, and so the best of all possible 
worlds. The only choice open to the sap who passcsscJ the highest 
type of piety, was wbetherto ~te th4!m5elvesio the ,Tao,· the 
impasonal order oE the w:orlci I~ the only _~in8 spet=i6rally divine, or 
~ save-themreJves fmm:- the inextnable ch~rfof caus~ityf)y' passGig in 0 
me only '~~g, ~e' drea.mless, sleep' of' ~i!f.ma; ..... '.' . ;-.' ' .'''', -. , 
'ffCapitaIJsm" eJciSred' among all the$e·le1igions.or·tM·· ~ kind'cas 
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in Occidental 'Antiquity and the medieval period. But there was no de
velopment toWazd modem capitalism, nor even any stirrings in that 
direction. Above all, there evolved no "capitalist spirit," in the sense that 
is distinctive of ascetic Protestantism. But to assume that the Hindu, 
Chinese. or Muslim merchant, trader, artisan, or coolie was animated 
by a weaker "acquisitive drive" than the ascetic Protestant is to 8.y in 
the face of the facts. Indeed, the reverse would seem to be true, for what 
is distinctive of Puritanism is the rational and ethical limitation of the 
~uest for pro6t. lhere is no proof whatever ,that a weaker natutal 
• endowment" for technical economic rationaJism was responsible for 
the actual difference in this respect. At the present time, all these people 
import this "commodity" as the most important Occidental product. and 
whatever impediments exist result from rigid traditions, such as existed 
among us in the Middle Ages. not f rom any lack of ability or will Such 
impediments to rational economic development must be sought primarily 
in the domain of religion, insofar as they must not be located in the 
purely political conditions, the structures of domination, with which we 
shall deal later. 

Only ascetic Protestantism completely eliminated magic and the 
supemawral quest for salvation, of which the highest form was .in r 

tellectualist, contemplative illumination. It alone created the religious 
motivations far seeking salvation primarily through immersion in one's 
worldly vocation (Beruf). This Protestant stress upon the methodically 
rationalized fulfillment of one's vocational responsibility was diamet· 
rically opposite to Hinduism's strongly trad~ti~istic~cept of voca r 

tions. For the various popular religions 'of Asia, in contrast to ascetic' 
Protestantism, the world ,remained a great enchanted garden, in which 
die practical way to orient oneself, or to 6nd secu,rity in this world or 
the next, was to revere or coerce the spirits and seek salvation through 
riwalistic, idolatrous. or sacramental procedures. No path led from the 
magical religiosity of the non-intellectual strata .of Asia to a rational, 
methodicaJ control of life. Nor did any path lead to that methodical 
control from the world accommodation of Confucianism, from the world· 
rejection of Buddhism, from the world<onquest of Islam, or from the 
messianic expe:tations and economic pariah law of Judaism. 

5. Jesus' IndiflerenceToward the World 

The second great religion of world-rejection, in our speciaJ sense 
of the term, was early Chtistianity, at the cradle of which magic and 
belief in demons were also present. Its Savior was primarily a magician 
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whose magical charisma was an ineluctable source of his unique feeling 
of individuality. But the absolutely unique religious promises of Judaism 
contributed to the determination of the distinctive character of early 
Christianity. It will be recalled that Jesus appeared during the period 
of the most intensive messianic expectations. Still another factor con~ 
tributing to the distinctive message of Christianity was its reaction to 
the unique concern for erudition in the Law characteristic of Jewish 
piety. The Christian evangel arose in opposition to this legalistic enldi~ 
tion, as a non~intellectuars proclamation directed to non-intellectuals, 
to the "poor in spirit." Jesus understood. and interpreted the "law," from 
which he desired to remove not even a letter, in a fashion common to 
the lowly and the unlearned, the pious folk of the countryside and the 
small towns who understood the Law in their own way and in ac
cordance with the needs of their own occupations, in contrast to the 
Hellenized, wealthy and upper.cIass people and to the erudite scholars 
and Pharisees trained in casuistry. Jesus' interpretation of the Jewish 

, law was milder than theirs in regard to ritual prescriptions, particularly 
in regard to the keeping of the Sabbath, but stricter than theirs in other 
respects. e.g., in regard to the grounds for divorce. 'There already ap
pears to have ·been an anticipation of the Pauline view that the require
ments of the Mosaic law were conditioned by the sinfulness of the super
ficially pious. There were, in any case, instances in which Jesus squarely 
opposed specific in junctions of the ancient tradition. -

Jesus' distinctive self-esteem did not come from anything like a "pro
letarian instinct" but from the knowledge that the way to God neces
sarily led through him, because of his oneness with the Godly patriarch. 
His self-esteem was grounded in the knowledge that he, the non·scholar. 
~ both the charisma requisite for the control of demons and a 
tremendous preaching ability, far surpassing that of any scholar or 
Pharisee. This self-esteem involved the conviction that his power to 
exOIcise demons was oper:ttive only among the people who believed in 
him, even if they be heathens, not in his home town and his own family 
and among the wealthy and high~born of the land, the scholars, and the 
legalistic virtuosi---«mong none of these did he find the faith that gave 
him his magical power to work miracles. He did find such a faith among 
the poor and the oppresseJ, among publicans and sinners, and even 
among Roman soldiers. It should never be forgotten that these charis
matic powers were the absolutely decisive components in Jesus' feelings 
concerning his messiahship. These powers were the fundamental iSSue 
in his denundation of the Galilean cities and in his angry curse upon 
the recalcitrant fig tree. His feeling about his own powers also explains 
why the election of Israel became ever more problematical to him and 
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the importance of the Temple-ever more dubious, while the rejection of 
the Pharisees and the scholars became increasingly certain to him. 

Jesus r ognized two absolutely mortal sins. One was the "sin against 
the spirit" committed by the scriptural scholar who disesteemed charisma 
and i~ bearers. The other was unbrotherly arrogance, s,.ch as the arro
gance of the intellectual toward the poor in' spirit, when the inrelIectual 
hurls at his brother the exclamation "Thou fooIF' This anti-intellectualist 
rejection of scholarly arrogance and of Hdlenic and rabbinic wisdoJ1;1 
is the only "status element" of Jesus' message, though it is very distinc
tive. In general, Jesus' message is far from being a simple proclamation 
for every Tom. Dick, and Harry, for all the weak of the world. TrQe, , 
the yoke is light, bUl only far those who can once again become as little 
childxen. In truth, Jesus set up the most tremendous requirements for 
salvation; his doctrine has real aristocrotic qualities. -

Nothing was further from Jesus' mind than the notion of the uni
versalism of divine grace_ On the contraIY, hedirec;ted his whole preach
ing against this notion. Few are chosen to pass through the narIOW gate, 
to repent and to beli~e in Jesus. God himself impedes the salvation ci. 
the otheIs and haroenstheirhearts, and naturally it is the proud and the 
rich who are most overtaken by this fate. Of course this element is not 
new, since i tcan be found in the older prophecies" The older Jewish 
prophets had taught that, in view of the arrogant ~havior of the highly 
placed, the Messiah would be a king who would enter Jerusalem upon 
the beast of burden used by the poor. This implies no "social equali
taIiani$m." Jesus lodged with the weaLthy~,which:w~,~)':tepte-
hensible in the eyes of the virtuosi of the law, ~nd when he bade the' 
rich young man give away his wealth, Jesus ~y enjoined. this act 
only if the .youngman wished to be "perfect," i.e., a disciple. Complete 
emancipation from all ties of the world, from faJ1wy as well as posses
sions. such as we find in the teachings. of the Buddha and similar 
prophets, was required only of disciples. Yet, although alltllingS are 
possible for God, continued attachment to Mammon constitutes one ci. 
the most difficult jm~iments to salvation into (he Kingdom of God 
-for attachment to. Mammon divel't$ the indi\'idual fIom religious sal-

. vation, me mast important thing in the world. 
'. Jesus nowhere e}[plicitly states that preoccupation with wealth leads 
tQ un brotherliness, hut this notion is at the heart of the matter, for the 
P.rescribed.i~ljunctions .definitely. contain the primordial ethic of mutual 
help which'is characteristic of neighbothood. as&OCiationsof .poorerpeo
pIe. The. chie£,difference is that in Jesus', ~ ac ts 0 f mutual hdp 
have been systematized into Gesinnungsetbil. involving a fra~aUstic 
sentiment of love.lhe injunction of mutual help was also construed 
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universalisticalIy, extended to _ everyone. The "neighbor" is the one 
nearest a t hand. Indeed, the notion of mutual help was enlarged jpto 
an acosmistic parado)!, based on the axio~ that God alone can and will 
rewatd. Unconditional forgiveness, unconditional charity, unconditional 
love even of enemies, unconditional suffering of injustice without re
qUiting evil by force--these demands for religious heroism could have 
been products of a mystic3IIy conditioned a(:osmism of love. But it must 
not be o ... erlooked, as it so often has been, that Jesus combined acosmistic 
love with the Jewish notion of retribution. God alone will one day 
compensate, avenge, and reward. Man must not boast of his virtue in 
having performed any of the aforementioned deeds of love, since hi.s 
boasting would preempt his subsequent reward. To amass treasures in 
heaven one must in this world lend money to those from whom no 
repayment can be expected; otherwise, there is -no merit -in the d~d. A 
strong emphasis upon the just equalization of destinies was e)!pressed by 
Jesus in the legend of·Lazarus and elsewhere. From this perspective 
alone, wealth is already a dangerous gift.-

But Jesus held in general that what is mOSt decisive for 'salvation 
is an absolute indifference to the world .and its con~ems. The kingdom 
of heaven, a realm of joy upon earth, utterly without suffering and sin, 
is at hand; indeed, this generation will not die before seeing it. It will 
come like a thief at night; it is already in the process of appearing among 
mankind. Let man be free with the wealth of Mammon, instead of 
clutching it fast; let man render unto Caesar that which is Caesar's
for what pront is there in such matters'? Let man pray to God for daily 
bread and remain unconcerned for the morrow. No human action can 
accelerate the coming of the kingdom, but man should prepare himself 
for its coming. Although this message did not formally abrogate the 
Jaw,lt did place the emphasis throughout upon religious ·sentiment. The 
entire content of the law and the prophets was condensed into the 

. si)Tiple commandment to love God and one's feDow man, to which was 
added the one far-reaching conception that'the true religious mood is to ' 
be judged by its fruits, by its faithful demonstration (Bnhihruug). 

The visivns of the resurrection, doubtless under the inHuence of th"e . 
widely diffused soteriological myths, generated a tremendous growth in 
pneumatic manifestations of charisma; in the formatioii- of communities, 
beginning with Je,sus' own family, which originally had not shared 
Jesus' faith; and in missionary activity among the heathens. Nascent 
Christianity maintained continuity with the older Jewish prophecies 
even after the fateful conversion of Paul had resulted in a breaking 
away from the pariah religion. As a result of these developments, two 
new attitudes toward the world became decisive in the Christian mis-
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sionary communities. One was the expectation of the Second Coming. 
and the other was the recognition of the tremendous importance of 
charismatic gifts of the spirit The world would remain as it was until 
the master would come. So too the individual was required to abide in 
his position and in his calling (II:A'ljuc.W), subordinate to the authorities. 
save where they demanded of him that he perpetrate a sinful deed.6 

NOTES 

I. See Werner Som bart, TM Je1f1S and M o4ern G", tal sm (London; 
Fischer Unwin, 19J3), :l.30ff. 

z. Cf. Weber, PTot-estant EthiC, 175. 
3. On the ~da and the CQ!fI~te, see Weber, Handelsgesell

schaften ( 1889), 191.4 reprint in CAzSW. 3390:, aud Economic H story, ch. J7, 
"Fonns of Commercial Entetprise." The 1tWD1W <Xmprised various types of associa
tions employed in Italian cities for the IUlmiag of a Beet or the exproitation of an 
overseas colony. 

4 See Julius Guttmann, "Die Judea and das WirClcha£uleben," AfS, vol. 
36, 1913, 149if. This is a critique of Somhart's book. (W) 

5'. Paul Wemle, TM Beginnings of ChristUmit)' (New York: Putnam, 
1904), vol. II, ch. IX, esp. 19:1.f. . 

6. According to notes in the manuscript, tlUs stction was to have been ex
panded further. (W) 

 



CHAPTER VII 
THE MARKET: ITS 
IMPERSON ALITY AND 
ETHIC (Fraament/ 

Up to this point we have discussed group formations that rationalized 
their social action only in paIt, but for the rest had the most diverse 
structures-more amorphous or more rationally organized, more con
tinuous or more intermittent, more open or ~ore closed. In contrast to 

all of them stands, as the archetype of all rational social action (rationales 
Gesellschaftshandeln), consociation (Vergesellschaftung) through ex
change in the market. 

A market may be said to exist wherever there is competition, even 
if only unilateral, for opportunities of exchange among a plurality of 
,potential parties. Their physical assemhlage in one place, as in the local 
"market sCjuare, the fair (the "long distance market"), or the exchange 
(the merchants' marke"t), only constitutes the most consistent kind of 
market fonnation. It is, however, only this physical assemblage which 
aHows the full emergence of the market's most distinctive feature, viz., 
dickering. Since the discussion of the market phenomena constitutes 
essentially the content of economics (Sozialokonomik), it will not be 
presented here. From a sociological point of view, the market represents 
a coexistence and seCjuence of rational consociations, each of which is 
specifically ephemeral insofar as it ceases to exist with the act of exchang
ing the goods, unless a norm has been promulgated which imposes upon 
the transferors of the exchangeable goods the guaranty of their lawful 
aCCjuisition as warranty of title,or of Cjuiet enjoyment. lbe completed 
barter constitutes a consociation on1r with the immediate "partner. lbe 
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preparatory dickering, however, is always a social action CGemeinschafts
handeln) insofar as the potential partners are guided in their offers by 
the potential action of an indeterminately large group of real or im
aginary competitors rather than by their own actions alone. The more 
this is true, the more does the market constitute social action. Further
more, any act of exchange involving the use of money (sale) is a social 
action simply because the money used derives its value from its relation 
to the potential action of others. Its acceptability rests exclusively on the 
expectation that it wiD continue to be desirable and can be further used 
as a means of payment Group formation CVergemeinschaftung) through 
the use of money is the exact counterpart to. any consociation through
rationally agreed or imposed norms. 

Money creates a group by virtue of material interest relations be
tween actual and potential participants in the market and-its payments. 
At the fully developed stage, the so-called money economy, the resulting 
situation looks as if it had been created by a set of norms established 
for the very purpose of bringing it into being_ The explanation lies in 
this: Within the market community every act of exchange, especially 
monetary exchange, is not directed, in isolation, by the action of the 
individual partner to the particular transaction, but the more rationally 
it is considered, the more it is directed by the actions of all parties p0-
tentially interested in the exchange. The market community as such is 
the most impersonal relationship of practical life 1nto which humans 
can enter with one another. This is. not due to that potentiality of 
struggle among the interested parties which is inherent in the 1nark~t 
relationship. Any human relationship, even the most intimate, and even· 
though it be marked by the most unqualified personal devotion, is in 
some sense relative and may involve a struggle with the partner, for in
stance, over the salvation, of his soul. The reason for the impersonality 
of the market is its matter-of-factness, itS orientation to the commodity 
and only to that Where the market is allowed to follow its own autono· 
mous tendencies, its partici.pants do ncit: look toward the persons of each 
other but only toward the commodity; there are no obligations of 
brotherliness or reverence, and none of those spontaneous human rela
tions that are sustained by personal unions. They all would just obsttuct 
the free development of the bare market relationship, and its spea6c 
interests serve, in their turn, to weaken the sentiments on which these 
obstructions rest. Market behavior is inRuenced by rational,purposeful 
pursuit of interests. The -partner to a tranSaction is expect~ to behave 
according to rational legality -and, quite particularly, to respect the 
fortnal inviolabilityofa promise once given. These are the qualities 
1.,...hich form the content of market ethics. In this latter respect the 
market inculcates, indeed. particularly rigorous conceptions.-Violations 
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of agreements, even thoUgh they may be concluded by mere signs, en
tirely Wlrecorded, and devoid 'of~vidence, are almost unheard 'of in the 
annals of the stCX!kexchange. Such absolute depersonalization is con· 
trarj to an the elementary forms (,f human relationship. Sombart has 
pOinted out this contrast repeatedly"and briHiantIy.' 

-The "free" market, that is, the market which is not bound by ethical 
~orms,with its exploitation of constellations of interests and monopoly 
positions and il~dickering, is an abomination to ev~.--y system of rra
temal ethics. In sharp contrast to all other groups which always pre
suppose ~ome mc;J~llre of personal fr3ternization or even blood kinship, 
the n:"lrket is fundamentally aliell to any type of frarernal relationship. 

:-'\t lirst, fret exchange does not ocx:ur but with the world outside 
.-:Jf the fl('ighborh\xx! or the personal associatio'rt. The market is a rela
tionship which transcends the boundaries of neighborhood, kinship 
group. or. tribe. Originally, it is indeed the only' peaceful relatio~ship of 
su~h kina. At ~rst, fellow'members did not trade' with one another with 
'tile intention 6fobt~ining profit. There was, indeed, no need for such 
transactions in an: age of self-sufficient agrarian units. One of the most 
chara('teristic forms of primitive trade, the "silenf" trade [ef, ch. VIII :ii:;z.], 
dramatically represents the contrast betwee'n the market commun'ity and 
the fraternal comm.unity. The silent trade is a 'form of exchange which 
a,;oidsall facc-tf>cface-contact and in which the supply takes the form 
of a deposit of the commOdity 'at a'custOmatyplace;thecounteroffer 
takes the, same form, and dickering is effected through the increase in 

'the number of objects being offered from bOth si.des" un,til one party 
either withdraws dissatisfied or, satisfied, takes the goods left by the 
other party and deprirts.. 

It is 'nonnally 'assu~led by both partners to an exchange that each 
wiD be interested in the future continuation' of the exchange relation
ship, be it w:th this particular partneJ or with some other, and that he 

:wiU adhere to his prohlises for rhis!CC1sonand avoid at least striking 
,infringements of the rules of good faith and fair dealing. It is only this 
-assumption which guarantees the law-abidingness of the exchange part-
ners. Insofai as that interest' exists,' "honesty is the best policy." This 
proposition, hoWever, IS by no means UniverSally applicable, and its 
empirical validity is irregular;naturaUy .. i tis highest in the case of 
rational enterprise~ with a stahle clientele. For, on the basis of such a 
stable relationship, which generates the possibility of mutual personal 
appraisal with regard 1.0 market ethics, 'trading· may free itself most 

_success_fully from iIlimited dickenngand return, in ,the interest of the 
parties, toa relative limitation of fluctuation -in prices and explOitation 
of momentary interest constellations., The consequences, though they 
are important for price formation, are not relevant here in detail. The 
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fixed price, without preference for any particular buyer, and strict busi
ness honesty are highly peculiar features of the regulated local neigh
borhocxl markets of the medieval Occide~ in contrast to the Near and 
Far East. They are, moreover, a conditiol) as well as a product of that 
particulal: sta ge of capitalistic economy which is known as Early Capital
ism. lhey are absent where this stage np longer exists. Nor are they 
practiced by those' status and other groups which -are not engaged in 
exchange except occasionally and passively rather than regularly and 
actively. The maxim of ~~t emptO'r obtains, as experience shows, 
mostly in ·transactions involving feudal strata or, as every cavalry officer 
knows, in horse trading among comrades. The specific ethics of the 
mar ket place is alien to them. Once and for all they conceive of com':. 
merce, as does any Iural community of neighbors, as an activity in 
which the sole question is: who will cheat whom. 

The freedom of the market is typically limited by sacred taboos or 
through monopolistic consociations of status groups which render ex
change with outsiders impossible. Directed again~t these limitations we 
find the con~inuous onslaught d the market community, whose very 
existence constitutes a temptation to share in the opportunities for gain. 
The process of applopriation in a monopolistic group may advance to 
the point at which it becomes dosed toward outsiders, i.e., the land, or 
the right to share in the commons, may Have become vested definitively 
and hereditarily. As the money economy expands and, with it, both the 
growing differentiation of needs capable of being satisfied by indirect 
harter, and- the independence from land ownership, such a situation of 
fixed, hereditary appropriation normany creates a Iioteadily increasing 
interest of individual parties in the possibility of using their vested 
property rights for exchange with the highest bidder, even though he 
be an outsider. This development is quite analogous to that which causes 
the co-heirs of an industlial enterplise in the long run to establish a 
corporation so as to be able to sell their shatei. more freely. In tum, an 
emerging capitalistic economy, the stronger it becomes, the gIeater will 
be its efforts to obtain the means of production and labor services in the 
market without limitations by sacred or status bonds, and to emancipate 
the opportunities to sell its products from the restrictions imposed by the 
sales monopolies of status groups. Capitalistic interests thus favor the 
continuous extension of the free market, hut only up ~ the point at 
which some of them succeed, through the purchase of privileges from 
the political authority or simply through -the power of capital, in obtain
ing for themselves a monopoly for the sale of their products or the 
acquisition of their means of production, and in thus closing the market 
on their own part. 

The breakup of the monopolies of status groups is thu~ the typical 
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immediate .sequence to the full appropriation of all the material means 
of production. It OCCurs where those having a stake in the capitalistic 
system are in a position to inRuence, for their own advantage, those 
communities by which the ownership of goods and the mode of their 
use are regulated; .or where, within a monopolistic status group, the 
upper hand is gained by those who are interested in the use of their 
vested property interests in the market. Another consequence is that the 
scope of those rights which are guaranteed as acquired or acquirable by 
the coercive apparatus of the property-regulating community becomes 
limited to rights in material goods and to contractual claims, including 
claims to contractual labor. All other appropriations, especially those of 
customers or those of monopolies by status groups, are destroyed. This 
state of affairs, which we call free competition, lasts until it is replaced 
by new, this time capitalistic, monopolies which are acquired in the 
market through the power of property. These capitalistic monopolies 
differ from monopolies of status groupsl by their purely economic and 
,rational character. By restricting either the scope of possible sales or the 
permissible terms, the monopolies of status groups excluded from their 
6eld of action the mechanism of the market with its dickering and rational 
calculation. Those monopoliest on the other hand, which are based solely 
upon the power of property, rest, on the contrary, upon an entirely ra
tionally calculated mastery of market conditions which may, however, 
remain formally as free as ever. The sacred. status, and merely traditional 
bonds, which have gradually come to be eliminated, constituted restric
tions on the formation of rational market prices; the purely ecOnomically 
conditioned monopolies are, on the other hand, their ultimate conse
quence. The beneficiary of a monopoly by a status group restricts, and 
maintains his power against, the market, while the rational-economic 
monopolist rules through the market. We shall designate those interest 
groups which are enabled by formal market freedom to achieve power, as 
market-interest groups. 

A 'particular market may be subject to a body of norms autonomously 
agreed upon by the participants or imposed by anyone of a great variety 
of different gr6ups; espedally political or religious organizations. Such 
norms may involve limitations of market freedom, restrictions of dicker
ing or of competition, or they may establish guaranties for the observ
ance of market legality, especially the modes or means of payment or, 
in periods of interlocal insecurity, the norms may be aimed at guarantee
ing the market peace. Since the market was originally a consociCition of 
persons who are not members of the same group and who are, therefore, 
"enenries," the guaranty of peace, like that of restrictions of permissible 
modes of warfare, was ordinarily left to divine powers. f Very often 
the peace of the market was placed under the protection of a temple; 
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later 9n it tended to be made,inr.o a soull:e of revenue for the chief or 
prince. However, while. exchange is the' speci6caJly peaceful. f~rm of 
acquiring e~onomic,power, it can, obviously, be associated wit~ the 
use of force. The seafarer of Antiquity and the Middle ~ges was pleased 
to t.lkewithout pay whatever he could acq~ by forte and had recourse 
to peaceful dickering only where he was.conf~ted with a power equal 
to his own or where he regarded it as shrewd to do so for the sake of 
future exchange opportunities- which might he endangered othelwise. 
But the intensive expansion of _ exchange relations has always gone to
gether with a process of relative pacification. All of. the "public peace" 
anangements of the Middle Ages were mean. to serve the interests of 
exchange.5 The appropriatio:p,of goods through free, purely economi
callyrati9nal exchange, as OppelOheimer has said time and again, is the 
conceptual opposite of appropria~ion of goods by coercion of any land. 
but especially physical coercion, the regulated. exercise of which is the 
very constitutive element a£ the political community .. 
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CHAPTER' V I I I 
ECONOMY AND LAW 

a , ; 
(SOCIOLOGY OF LAWY 

1 

Fields of Substantive Law 

I. Puhlic Law and Private Law 

One ci the most important distinctiom in modem legal theory and 
practice is ~ 'berwea. "public" UJd ~" law.' But the exact 
criteria cI this diiti~ .. ~j,rkI"CDltlO?el'Sy-

(a) ~. OIII~'" publk: Jaw as the total Lody of 
th(R norms wlrich ~ sta~ aa60c. that is, those activities 
which sene the maitlt~ce, ck~t, aud. the dire« pursuit of 
the objectiftS, cl the sute CSMa~). objectH'es which must them
selftS be valid by .utue of enlct:nwfttor ~. Correspondingly, 
..... law ~ be dt:ined. as the aWIet d those noons which, while 
i " &om the·~ ~te ~ clllher man state1Jrientoo con
duct. 'This kind of de6nition is rather non-technical and, therefore. 
difficult to apply. But it seems n~ to constitute the basis of 
alm~t aD other attempted distinctions ~ the two great hranches of the 
law. 

(h) The distinction jwt stated is often intertw'inai, with another 
one. Public law might be ~garded as identical with the toad body of the 
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ICreglementations," i.e., those nonns which only embody instructions to 

state officials as regards their duties, but, in contradistinction to what 
may be called 'Claim norms/' do not establish any "rights" of indi
viduals. This distinction, however, must be correctly undelstood. For the 
norms of public law can establish rights of individuals, for instance, the 
right to vote as established in a law on presidential elections. Such a law 
nonetheless falls within the domain of public law. 

But today such a "public right" belonging to an individual is not 
regarded as a vested right in the same sense as a property right. which 
the legislator himself views as in principle inviolable. From a legal point 
of view, the public rights of individuals are but those spheres of activity 
in which he acts as an agent of the state for specifically delimited pur- . 
poses. Thus, in spite of the fact that they fonnally appear as rights, 
they may still be regaIded as but another aspect, a "reBex," of a "regle
mentation" rather than as the result of a "claim·nonn." Furthermore, 
by no means all claims which exist in a legal system and which belong 
to private-law. as previously de6neC1. are vested rights! 

Indeed, even those incidents of ownership which are fully rec0g
nized at any given time, may be lOOKed upon as being but reflexes of 
the legal order. As a matter of fact, the question as to whether a given 
right is "vested" means frequently no more than whether or not it is 
liable to exp~opriation -without compensation Thus one might assert 
that all public law is in the legal sense no more than a body of regle
mentations, without asserting that reglementations belong exdusivdy to 

the sphere of public law. But not even such a de6nition would be cor
rect. For in some legal systems the governmental power itself may be 
regarded ;'; a patrimonial righl: belonging to the monarch, and in some 
others certain constitutional rights belonging to the citizen may be r~ 
garded ar, inalienable and, therefore, as vested rights. 

(c) Finally, pri,'ate law might be contrasteri. with public law as the 
law vf coordination as distinguished' fIOm that of subordination Private 
law would then he concerned with those legal affairs in which several 
parties are confronting each other so -that the law treats them as being 
coordinated and that their legal spheres are to be "properly" defined 
against each other by the legislamre, the judiciary or, by means of legal 
transactions, by the parties themsdves. In the domain of public law, 
however, a holder of preeminent power, having authotitative power of 
command, is confronting those persons who are his subjects by virtue 

.\ of the legal meaning of the norms. Yet not every functionary of the state 
has authority to command and not all those activities of the organs of 
the state which are regulated by public law are commands. Further· 
more, the regulation of the relations among the various public organs, 

 



i.e., among power holders of equal status, belongs to the proper sp~ 
of "public Jaw." Besides, one must include within the field of public 
law not only the relations between the organs of the state and those 

,subject to them but also those activities of the subjects by which they 
create and control those organs. Once this is admitted, the definition 
here di~ leads us 'back to the one previously presented, i.e., the 
definition that does not rtgatd as falling within the field of public law 
every regulation of the pOwer to exercise authority or of the relations 
between those who exercise authority and those who are subject to it. 
For example, an employer'~ exercise of power would obviously be ex
cluded because it originates in a contract between parties of equal legal 
status. Again, the authority of the head of a family will be regarded as 
falling within the sphere of private law-for no other reason than the 
fact that public law is only concerned with those activities within a 
given legal system which are directed toward the maintenance of the 
state as Well as toward the realization of those objectives of the state 
which are its prime COIli'.rm. Of cou~, the question as to what these 
particular objectives should be is answered in varying ways even today. 
l.astly, certain public activities may be intentionally regulated in such a 
way that, with respect to the same subject matter, rights vested in indio 
viduals and powers conferred upon state agencies coexist and compete" 
with each other. 

As we have seen, the delimitation of the spheres of public and 
private law is even today not entirely free from difficulty. It was even 
less dear in the past, and there was once a situation in which such a 
distinction was not made at all. Such was the case when all law, all 
jurisdictions, and particularly all powers of exercising authority were 
petsonal privileges, such as, especially, the "prerogatives" of the head of 
the state. In that case the authority to judge, or to call a per<"")n into 
military service, or to require obedience in some other respect was 
vesr.ed right in exactly the same way as the authority to use a piece of 
land; and just like the latter, it could constitute the subjeci matter of a 
conveyance or of inheritance. Under this condition of "patrimonialism," 
~litica1 authority was not. organized as a compulsory association 
(Anstalt), but was represented by the concrete comriation (Verge5~. 
schaftung) and compromises of individual power-holders, or prnon~ 
claiming powers, and by the concrete arrangements made between 
them. It was a kind of political authOrity which was not essentially dif· 
ferent from that of the head of a household, or a landlonl, or a master 
of serfs. Such a state of affairs has never existed as a complete system, 
but, in so far as it did exist. everything which we legally characterize 
as falling within the sphere of "public law" constituted the subject mat-
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ter of the private tights of individual power-holders and was in this 
~ in no way dHlerent from a "right" in private law. 

2.. Right-Granfing LAw and Reglementation 

. " A leg81 system may also assume a character exactly opposite to the 
one just described, that is to say, "private law," of the kind defined 
above, may be completely absent in' wide areas of social life which 
would lOday fall within its sphete. This Occurs where there exist no 
norms having the character of right-granting laws. In such a situation, , 
the entire body of norms consis::s exclusively of "reglementations." In other 
words, all pIivate interesu enjoy protection, not as guaranteed' rights, 
bUl only as the obverse ~pect 01 the effectiveness of these l'egula£iollS. 
This situation, too, has never prevailed anywhere in hs pUre form, bu.t 
in so far as it obtains., all forms of law become absorbed within "ad
ministration" and ~ p~lrt and parcel of "govemment.'" 

3 . "Government" and 1/ Administ,.ation" 

"A~on" is not a concept of public law exclusively. For we 
must ~ the existence of private administration, as in the case of 
a housebcAd or a business enterprise, alongside the kind of administra
tion ('3rried on either by the state or by other public institutions (i.e.,' 
either~tionaJ organs of the state itself, or heteronomous institutions 
deli~ .. powers from me state). . ' 

III its ~ sense, the expression "public administration" includes 
not only ~ation an4 adjudication but also those other residuary ac

tivjties which here we want to call "government" "Government" (:an be 
bound hy legal nonns and limited by vested rights. In these respcus it 
resembles legislation and adjudication, But there are two ~ to be 
distinguished. First, and in a pnsirive sense, govemmmt mug baw • 
legitimate basis for its own jurisdiction; a modem gmernmellt om:isa 
its functions as a '1egitimate" jurisdiction, which means legaDy that it 
is regBIdei as resting on authorization hy the constitutional norms of 
me state. Secondly, and in a negative sense, the limitations on the power 
of the state by law and vested rights create those restraints upon its 
freedom of action to which it must adjust itself. One specific character
istic of govI!IIJmen.t, h~, resides in the fact that it aims not only 
at acknowledging and enforciJ:lg the law simply because the law eJOsts 
and constitutes the basis of vested rights, but also in that ir pursues 
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other concrete objectives of a political, ethical, utilitarian, or some other 
Jcind. To the government, the individual and his interests are in the 
legal sense objects rather than beareB of rights. 

In the modem state, it is true, there exists a trend fonnally to assimi· 
late adjudication to "administration" (in the sense of "government"). 
A judge is frequently instructed, either by the positive law or by legal 
theory, to render his decision on the basis of\ethics, equity, or expedi
ency. In the administrative field, on the other hand, the modem state 
has provided for the citizen, who, on principle, is only its object, a 
possibility of protecting his intclrests by granting remedies which are 
formally identical with those existing in the fidd of the administration 
of justice, namely, the right to resort to administrative tribunals. 5 But 
none of these guaranties can eliminate the basic contradiction between 
adjudication and "government." Law creation, too, is approximated by 
government wherever government p~omulgates general rules dealing 
with t"i?ical situations rather,than merely inten-ening in specific cases 
-and, to a certain' extent, ~ven when it does not feel bound by them. 
,After an, observance by ~he government of the rules is regarded as the 
norrmJ thin2 and a tot~.l disregard of them would ordinarily be dis--

d ,'f b' " d approv~ as ar Itrary con uct. 
The primeval fonn. of "administration" is represented by patriarchal 

power, i.e., the rule of the household. In its pri~tive form, the authority 
of the master of the household is unlimited. Those subordinated to his 
power have no rights as against him, and norms reg.Jlating his behavior 
toward them f'-Xlst only as indirect efFec:ts of heteronomous religious 
checks on his conduct. OriginaJly, we are confronted with the coexist
ence of the theoretically unrestrained administrative power of the 
master and arbitration p~ings which originate in arrangements made 
between kinship groups and relate to the proof and composition of al
leged injury. Ody in the latter are "claims," i.e., rights, at issue and are 
verdicts rendered; and only in '!elations between kinship groups do we 

. find established formalities, limitations as to time. rules 0 f evidence, 
etc., that is, the beginnings of "judicial" procedure. None of these exist 
within the sphere of patriarchal power, which represents the primitive 
fonn of ~~t," in the same way as the inter-group arrangements 
represent the primitive form of 'adjudication. The two are distinct from 
one another also with regard to the spheres in which they operate Even 
such a relati\~y late phenomerton as the ancient Roman administration 
of justice stowed at th~ threshold of the household.8 We shall later see 
how domestic authority came to be diffused beyond its original sphere 
and was carried over into catain f~ of political power, viz., patri
monial monan::hy, thereby also entering into the· administration of 
justice. 
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Whenever this happened, the distinctions between legislation, 
adjudication, and government were broken down. 1ne consequences 
have been one or the other of the following: 

In the first place, adjudication assumed the character of "admii:listra
tion," both formally and materially, and was operated simply through 
~ or commands issued by the lord to his subjec~ according to 
considerations of mere expediency or equity, and without fixed fonns 
and at arbitrary times. This situation, however, never obtained with full 
force except in extreme cases; but approximations to it have occurred 
in "inquisitoriaf' procedures as well as in all those systems of proce
dure in which the conduct of trial and proof is dominated by the judge.7 

1ne other, rather different, possible consequence of the diffusion of the 
pattern of domestic authority into extra-household spheres consists in 
"administration" assuming the fann of judicial procedure, as happened 
to a large ~t, and in some sense still happens today, to be the case 
in England. Parliament deals with "plivate bills," i.e., with such purely 
administrative acts as licensing. etc., in exacdy the same way that it 
treats public bills. 1ne failure'to distinguish between the two types of 
legislation has been a genera! feature of older parliamentary procedure; 
for the English Parliament it was, indeed, a decisive factvr in the estab· 
lishment of its position. 8 Parliament arose originally as a judicial body, 
and, in France, it became such to the exclusion of all other activities. 
1nis confusion between legislative and judicial functions was condi
tioned by political circumstances. In Cermany, too, the budget, which 
is a purely administrative matter,1I is treated as a legislative act, in ad· 
herence to the English pattern as well as for political reasons. 

1ne distinction between "administration" and "private law" becomes 
Huid where the official actions of the organs of official bodies asswne the 
same form as agreements between individuals. 1nis is the case when 
officials in the course of their official duties make contractual arrange
ments for exchange of goods or services either with members of the 
org'.:lfliz<ltlOll or with other individuals. Frequently such relationships are 
witbdtawn from the norms of private law, are arranged in some way 
different from the general legal norms as to substance or as to the mode 
of enforcement, and are thus declared to belong to the sphere of "ad
ministrarion."l<l As long as claims treated in this way are guaranteed by 
some possibility of enforcement, they do not cease to be "rights," and 
the distinction is no more than a technical one. However, even as such, 
the distinction may be of considerable practical signi6cance. But the 
total structure of (ancient) Roman "private law" is completely misunder
stood if one regards as belonging to its sphere only those claims which 
were enforced in a regular jury trial and on the basis of a lex, and ex
cludes from it all those rights which were enforced solely thl'OUgh the 
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magistrate's cognirio and which. at times. were of preponderant eco
nomic signi6cance.11 

4. Criminal Law and Privat€ Law 

The authority' of magi and prophets and. under certain conditions, 
the powers of the priesthood. can, to the extent that they have their 
source in concrete revelation, be as unrestrained by rights and norms 
as the primitive power of the master of a household. Belief in ·magic is 
also one of the original sources of criminal law, as distinguished from 
"private law."lt The modem view of criminal justice, broadly, is that 
public COncern with morality or expediency decrees expiation for the 
violation of a norm; this concern finds expression in the inRiction of 
punishment upon the evil doer by agents of the state, the evil doer. 
however, enjoying the protection of a regular procedure. The redress 
of the violation of private righ~. On the other hand, is left to the injured 

, party, and action by the latter leads not to punishment, but to the 
restoration of a situation which the law has guaranteed. But even today 
this distinction is not always applied in clear-cut fashion. I t was cer
tainly unknown in primitive administration of justice. Even in the late 
stages of otherwise complex legal developments, every action was simply 
looked upon as sounding in tort and the notions of "contract" and 
obligatio were completely unknownY Indeed, Chinese law stilI mani
fests some traces of this situation," which in the history of civilization 
has been of such great importance in legal dcvelopmen~. !:very infringe
ment by an outsider upon a member of <l kimhip group or his property 
calls for either revenge (!~ compositiun, th(; p1.!rsti~: of whiroh is left to 
the injured party, supported by his kin. 

The procedure fer obt::··_:ng compositicn either ~ihows no trace at all 
or at most the mere beginnings of the disthdion betwef'n felony that 
calls for vengeance, and tort that merely requires restitution. further" 
more, the absence (If a distinction betw(~en actions foc what we call 
"civil" redress and criminal prosecution ~iming at punishment, and the 
subsumption of bod, under the single Cl~~~~ory of atonement for wrong 
imparted, is connected with two peculiarities of primitive law and 
procedure. There is a complete unCOncern with a nvtion of guilt, 
and, consequently, with the idea of degrees of guilt reRecting inner 
motivations and psychological attitudes. He who thirsts for vengeance 
is not interested in motives; he is concerned only with the objective 
happening of the event by which his desire for vengeance has been 
aroused. His anger expresses. itself equally against inanimate objects, 
by which he has been unexpectedly hurt, against animals by which he 
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has been unexpectedly injured, and against human beings who have 
harmed him' unknowingly, negligently, or intentionally. This, for ex
ample, was ,the original sense of the Roman actio de. paupetie., i.e., that 
an animal had behaved in a way other than it should have, 3S well as 
of the noxae datio, i.e., the surrender of the. animal for vengeance.1

& 

Every wrong is, therefore, a "tort" that ~uh't!S expiation, and no tort 
is more than a wrong that requires expiation. 

The primitive indistinctivene5s of clime and tort also found expres
sion ill. the ways in which "judgments" were "enforced" Procedure 
did not vary, whether the suit was about a piece of land or about 
homicide. But even when that ~tage v.'3.S reached wh~n fairl! well
establishedicompositions began to be imposed, there was still alack of 
"official" machinery for the enforcement of t~ese judgments. It was 
rather believed that a judgment which h~d been arrived at by the lnter
preta2lon of ora des or ether mag~('al devices, or the invocation of m"gicaJ 
or divin~ powers, curled with it sufficient magical aULhorilY to en~orce 
itself, since disobe.:lie~.::e CO!ls~::tuted a kind of seriuus hlasphemy. 
V\There, as a resuh of ~ertain ~~~,velopments connecteJ with military 0<

gani'la tion (to be dealt with shortly),t' the trial took elae/.! ber or~ an 
assembly of the whole oommunity, with all members participating in the 
making of the judgment Cas was the case, for instance, in early Ger
manic recorded history), it might be expec~ that as a consequence of 
sl!C'h cooperation in [he rendering of a judgment, none of its members 
would obstruct its enforcement, provided it had not Leen publicly chal
lenged in the assembly. Nevertheless, the victorious litigant cOtlld not 
depend on anything more than mere passivity on the part of those out- . 

• side of his own kinship. group. It was entirely incumbent upon him, by 
way of self-help, to enforce the ju~t with the assistance of his kin
folk unless, of course, ~he unsuccessful party obeyed the judgment. Both 
in Rome and among the Ge.~'tnanic tIibei. this self-help usually consisted 
in the capture of the condemned to retnain as hostage for the payment 

, of the 'compd;ition, the amount of which was either fixed by tho. judg
'merit itself or was to be agreed on by the litigants thems?lves. Ncr did 
thjs self-help vary for different types of litigation: self-hdp was resorted 
to whether the suit had been about a piece of land or whether it had 
been about honucide. An,official marhilY'17 £or rile enforCement of judg· 
ments did not become available until pci:&:a:s or magistrates saw the 
necessity, for political reasons and in 1he irl&ec of public order •. to use 
their imperium against persons inted'edPa .. th the enf~t of a 
judgment and to. thre~ten such persot.tS ~ legal sa~~t ~ally 
outlawry.17 All this, however, took place wubaut,any dlStJnCtlon between 
civil and criminal proceedin~. In those legal systmzs in whiCh under 
the influence of certain lega11wnm~ there remained some con-

 



tinuity with the ancif:nt fODD$ of expiatory justice, and in which there 
was a leger degree of "buteauaatization," i.e., those of Rome and 
England, thi$ 

4 
original state of complete nondi£ferentiation continued 

to show itself in the rejedion of specific performance for the restoration 
of concrete objects. Eft!:D in an action concerning title to land, the 
judgment was ordinariI, rendered in tf:rms of money.lI This was not 
due at all to a highly ~ market economy which would evaluate 
everything in tenns of ~. Rather was it a consequence of the 
primitive principle that ~ wrong, including the wrongful ~on 
of property. demanded sa~ .ld nothing hut satisfaction. and that 
this liability attached to lhe culprit's own person. On the Continent, 
specific performance ~ relatively early in the f:arly Middle Ages, 
owing to the rapidly growing power of the impmium of the princes.:IO 
English pr«edure, on the ether hand, even down to recent times, had· 
to mort to peculiar 6mm.s ~ order to' introduce the possibility of 
specific perfonnancE: in actions C022t.erning real propeily.11 In Rome the 

, persistence of condenmation to money damages Instead of specific ~ 
formance was the result of the general tendency to keep offic~a1.activities 
to a minimum, which, in turn •. was due to the system oPrule by 
honorariores. 

5. Tort and Crime 

Substantive law too ~ deeply influf:nced by the notion that litiga
tion implied a wrong committed by the accused and not just the exist
ence of a state of affairs objectively regarded as unlawful. Originally, 
all "obligad'ons" were. without rxu;prion, obligations ex delicfO; hence, 
contractual obligations were. as we shall see,2.I at 6rst conceived as aris·· 
ing out of tort. In England. as late as the Middle A~ a contractwd 
action was formally ~ with a fictitious tort.1S lhe abatement of 
the debts upon the de:i!b oJ. the debtor was as much because of this 
concept as of the a3' rI. any notion of a "law of ~on.HN The 
heirs' liability for con dt.bIs was, as we shall see,18 developed with 
varying results by means if\_ joint liability for wrongful acts, first of 
the JWldn:d and later oE tW fellow membe!s of the household or of 
the participants in a po1lm' ~~ as either. suboroinates or superiors. 
Even the principle of pt()b:::l::1io& r:l bona fide purchasers, a principle' 
allegedly indispensable £or ~ cornmert.'e," haS its origin in the 
anclf:nt ida that no lawsuit ~ be anything but one ~ delicto a~ 
'a thief or his accessmy. Only later, in consequence of the develo~ 
of actions ex contractu aDd the distinction between 'lreal" and "personalH 
actions, did the old rule undrrgo divergf:nt developments in different 
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legal systems. Thus its place came to be occupied by the owner's action 
against every ~r (rei vjndjClltio)~ in ancient Romann and in 
English law'· as well as in Hindu law,u which, in contrast to Chinese 
law, was relativdy highly rationalized. Still later the protection of the 
bona 6de purchaser was revived again in the case of purchasers in 
market overt in Englishll and Hindu Jawl~ on the rational grounds of 
providing security for business dealings. The absence of general protec
tion of bona fide purchasers i:a English and Roman law, as contrasted 
with Cennan law, is yet another instance of the adaptability of com
mercial interest to the most diverse systems of substantive law. It illus
trates, moreover, the high degree of independence which characterizes 
the development of law. Perhaps another example of this delictual 
conception of legal obligation can be found in the expression malo 
ordjne tenesU that occurs in the Frankish action for the restitution of 
land, although the correct interpretation of these words is a debatable 

.matter. 
It is quite possible, however, that entirely different ideas may have 

been at work in such legal institutions as the bilateral Roman vindicatio, 
the Hellenic diadiluma," or the Cermanic actions for Iand.8G In all these 
cases one may conclude that they were originally regarded as actWus 
de recursu, i.e., actions tending to ascertain a person's full membership 
in a certain community as based upon his title to a certain piece of 
land.~6 After all, fundus involves "membership," and /(A.;'f'Q~ the "mem
ber's share." Again, originally, the regular ex officio prosecution for a 
delict was as nonexistent as the official enforcement of a judgment. 
Within the household, chastise.nent derived from the patriarch's au
thority over his household. Disputes among members of a kinship group 
were settled by the eIders. However, in all these situations, the decision 
whether punishment was to be meted out or not, and, if it was, in what 
form and to what degree, was an entirely discretionary matter, for 
"criminal law" was nonexistent. A primitive form of criminal law did 
develop outside the boundaries of the household, particularly in situa
tions in which the conduct of an individual endangered ,,11 the members 
of his neighborhood, kinship, or political association. Such situations 
couId be brought about by two types of misconduct: religious blasphemy 
or military disobedience. The whole group was endangered when a 
magical norm, e.g., a taboo, was infringed and, in consequence, the 
wrath of magical forces, spirits or deities, threatened to descend with 
evil consequences not merely upon the blasphemer (or criminal) him
self but upon the whole community which suffered him to exist within 
their midst. Stimulated by magi or priests, the members of the com
munity would outlaw the culprit or lynch him, as for instance through 
stoning among the Jews. Or else they might conduct an expiatory reli-
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gious trial. Blasphemous acts were thus the main source of what may be 
caned "intra-group punishment" 3S distingltished from "inter-group 
vengeance," 'The second source for such punishment was politicaj or, 
originally, military. Anyone end;mgering by treache;y or cowardk(; the 
security of the coJIective fighting forces or, aft.er disciplined combat had 
come into being, by disobedience, had to reckon wilh the punitive re
actions of the war lord or the army.lf And although, of course, a person's 
military misbehavior had first to be established as a fact, the procedure 
for the finding of this fact was very summary indeed. 

6. Imperium 

From the predominance of venge:mce to the for~atioll of a firmly 
fixed and formalized criminal procedure a direct line of development 
can' be traced; the reasons will become clear below. The punitive re-

, actions of the master of a domestic group, or of the religious or military 
authorities, were at first free from procedural formality or rule. It is true 
tbat the punitive powers of the maste:- of a hOll'iebold became to some 
extent restricted by the intervention of the elders of his own kinship 
group or the rehgious or military puthorities in charge of certain intra
group relations, but by and large the master remained a law unto him
self within his sphere and he was bound by legal rules only in very 

. special cases. 
A slow, and in its result varying, i'ubjection to rules occurred, how

ever, as to the primitive nondomestic powers, i.e;, the llOuseholdlike 
power exercised by patrimonial monarchy in relations quite different 
from those of a household, or, in other words, as to those powers which 
are contained in the concept of imperium. We shan not discuss here the 
origin of the process by which defmite rules became established. Nor 
shall we discuss at present, ·whether the holder of imperium imposed 
them on himself in his own interest, or whether he had to do so in 
view of the factual limits within which he would find obedience, or, 
whether they were imposed upon him by other powers. All these ques
tions will be dealt with in our analysis of domination. Imperium has 
always included, however-and in the past to an even greater extent 

'. than today-the power to punish and, in particular, the power to crush 
disobedience not merely through the direct application of force hut 
through the threat of detrimen t as well. 'The power to punish could be 
directed against certain subordinate "officials" who exercised imperium 
or against those who were suhjected to its power. In the former case, we 
speak of disciplinary power, and in the latter, of the power to in~ict 
punishment. In this context, "public law" is directly connected with 
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criminal law; at any rate, public law. criminal law, criminal procedure 
and sacred law do not begin to be systematically treated unless there 
are at, least- some rules which are ~ as factually binding. 

... . 

7. L.imitation of Power ~nd Separation of Powers 

Such norms as those just mentioned always act as restraints upon the 
imperium within the sphere in which they obtain. On the other hand, 
not every restraint possesses. "JiO;'I;a~ive" character. Now tllere are two 
kinds of restraints, viz., C I) limitations. of power, and (2) separation of 
powers. Limitation of power cxi~ts where, due to sacred tradition or 
enactment, a particujar imperium is restrained by the rights of its sub
jects. The power-holder may issue only comm" .. ~s of a certain type, or 
he may issue all SOrts of commands except in cert:.in cases or subject to 
certain conditions. \Vhether these limitations ~s <'lega~" "conven
ti~al," br merely "customary" $tatus, is to be ailSwered in each case by 
as'C.!ertaining whether the maintenance of the limitations is guaranteed 
by a coercive organization (whose coercive means may be more or less 
effective) or whether they are maintained only by conventional dis
approval or whethe~ in the last analysis there is no agreed limitation at 
all The other kind of restraint ("separation of powers") exists where 
one imperium conflicts with another imperium, either equal or in cer
tain respects superior to it, but the legitimate validity of which is fully 
recognized as limiting the extent of its authority. Both limitation of 
power and separation of powets may exist together, and it is this co
existence which so distinctively characterizes the modem state with its 
distribution of competence among its various organs. Indeed, this 
modem state is essentially characterized by the following criteria: It is a 
consociation (anstaltsmiissige Vergesellschaftung) of bearers of certain 
defined imperia; these bearers are selected according to established rules; 
their imperia are delimitated from each other by general rules of separa
tion of powers; and internally each of them finds the legitimacy of its 
power of command defined by set rules of limitation of power. 

Both separ~ti~ of powers and limitation of power may assume struc
tural fOl'ms quite different from those in which they appear in the 
modem state. Especially is this true of the separation of powers. Its 
structure was different in the ancient Roman law of intercession of 
rar majorve potestas" as well as in the patrimonial, the estate-type, the 
feudal and the political organization. Nonetheless, there is truth in 
Montesquieu's assertion that it was only through the separation of 
powers that the very concept of ,public law was made possibh:.141 But 
this proposition must be underslbod conedly in the sense that the 
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separation of powers need not necessarily be of the sort that he thought 
he had. found in England. On the other hand, not evelY kind of sepaIl~ 
tion of powers leads to the idea of a public law, but only that type 
which is peculiar to the idea of the state as a rationally organized insti
tution. The reason why a systematic theory of public law was developed 
only in the Occident is simply that only in these countries had the 
political organization assumed the form of an institution with rationally 
dovetailed jurisdictions and a separation of powers. As ;"r as Antiquity 
is concerned, it had a systematic theory of 'the state precisely to the 
extent that there existed a rational separation of powers!?"dle dOCtrine of 
the imperia of the several Roman magistrates was elaborated in a system
atic manner.'" Everything else was essentially political philosophy Inthet 
tha.n ~nstitutionallaw. In the Middle Ages, separation of powers ap
peared only in the competition among privileges, 'feudal claims. and 
other rights; consequently, there was no separate treatment of constitu
tional law. Whatever theIe was of it was contained in feudal and 
manoIiallaw. The decisive legal conceptions of modem public law owe 
'their origin to a peculiar comb~ation of several factors. As a matter of 
historical fact, they o~ it to the consodation of privileged persons in 
public COIpOrations of the Stiintlesrnat, which increasingly combined 
both- separation and limitation of powers "'rith institutional structure. 
As a matter of l~ theory, they owe it to the,Roman concept of the 
corporation, the iCIetlS of natural law, and, finally, French legaJ theory. 
We shall deal with this development of modem public law in, our 
analysis of domination. In the following sections we shall deal mainly 
with lawmaking and lilwfinding, but only in connection with those 
economically relevant spheres which today are left to private law and 
civil procedure. 

: 

8. Substanrive Law and Procedure ,'- ~ ... . 
Accotding w .... Our contemporalY modes of legal thought, the activities 

of political organizat:ion~ falt as rep "law," into two categories, viz., 
lawmakiJ:lg and law6nding, the latter involving "execution" as a tech
Dical maner. Today we undeIStand by lawmaking the establishment of 
general noons which in the lawyers' thought assume the character of 
rational rules of law .. Law6nding, as we understand it, is the "applica
tion" of such established norms and the legal propositions deduced 
therefrom: by legal thinking, to concrete "facts" which are "subsumed" 
under these nOE1D:S. However, this mode of thought has by no means 
been common to aUperiods of history. The distinction between lawmak~ 
ing as creation of pc:ral norms and lawfinding as application of ,these 
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norms to particular cases does not exist where adjudication is "adminis
tration" in the sense of free decision from case to case. In such a situa
tion, it is not only the legal norm that is lacking, but also the idea of a 
party's right to have it applied to his case. The same is true where law 
appears as "privilege" and where, accoroingly, the i,jea of an "applica
tion" of legal norms as the foundation of a legal claim could not have 
arisen. Again, the distinction between lawmaking and law finding is 
absent wherever lawfinding is not conceived as an application of general 
norms to concrete cases. In other words, the distinction is absent in aU 
cases of :rrational adjudication, which has been not only the primitive 
form of adjudication but which, as we shall see [in sec. iii, belowl, 
has also prevailed, either in its pure or in some modified form, through
out all histo{.y in all parts of the world except those in which Roman 
law came to obtain. Similarly, the distinction between rules of law to 
be applied in the process of law finding, and rules regarding that process 
itself, has not always been drawn as clearly as that which is drawn today 
between substantive and procedural law. Where legal procedure rested 
upon the imperium's inRuence upon the pleadings, as, for instance, in 
early Roman law, or, in a technically quite different way, in English 
law, it is easy to hold the notion that substantive legal claims are iden
tical with the right to make use of procedural forms of action such as 
the Roman actio" or the English writ," In older Roman legal doctrine 
the line of demarcation between procedural and private law was thus 
not drawn in the way it is drawn by us. For quite different reasons, a 
similar mixture of problems which we would respectively calJ procedural 
and substantive was apt to arise where adjudication was ba!l.ed on ir-' 
rational modes of proof, such as the oath or wager of law in their 
original magical significance, or upon ordeals. The right or duty to resort, 
or submit, to such significant acts of magic was then a compooent of a 
substantive legal claim or even identical with it. Nevertheless, the dis
tinction between rules of procedural and of substantive law was inherent 
in th'e distinction made in the Middle Ages between Richtsteige, on the 
one hand, and "mirrors of law,"·' on the other. This distinction was no 
less clear than that which was made iJ~ the Romans' early efforts at 
systematization," although it was made in a somewhat different way. 

9. The Categories of Legal Thought 

As we have already pointed out, the mode in which the current basic 
conceptions of the various fields of law have been differentiated from 
each other has depended largely upon factors of legal technique and of 
political organization. Economic factors can therefore be said. to have 

 



t.J 
Fidds of Substantive Law 

had an indirect jn9uence only. To be sure, economic in9uences have 
played their part, but only to this extent: that certain rationalizations" 
of economic behavior, based upon such phenomena as a market economy 
odreedom of contract, and th~ resulting awareness of underlying, and 
increasingly complex conHicts of interests to be resolved by legal 
machinery, have" inHuenced the systematization of the law or have 
intensi6ed the institutionalization of the polity. We shall have occasion 
to observe "this time and again. All other purely economic inHuences 
merely occur as concrete instances and cannot be formulated in general 
rules. On the other "hand, we shall frequently see that those aspects 
of law which are conditioned by political factors and by the internal 
stlucture of legal thought have exerdsed" a strong in8uence on economic 
organization In the following paragraphs, we shall deal briefly with 
the mOSt important conditions by which the formal characteristics of 
law, i.e., lawmaking and lawfinding, have been inHuenced. We shall be 
especially interested in observing the extent and the nature of the ration
{llity of the law and, quite particularly, of that branch of it which is 
relevant to economic life, m., private law. 

A body of law can be "rational" in several different senses, depend
ing on which of several possible cour.;es legal thinking takes toward 
rationalization. Let us begin with the seemingly most elementary 
thought proces:;, viz., generalization, i.e., in our case, th~ reduction of 
the reasons relevant in the dedsion of concrete individual cases to one 
or more "prindples," Le., legal propositions. This process of reduction 
is normally conditional upon a prior or concurrent analysis of the facts 
of the case as to those ultimate components which are regarded as 
relevant in the juristic valuation. Conversdy, the elaboration of ever 
more '1egaI propositions" reacts upon the specification and delimitation 
of the potentially relevant characteristics of the facts. The process both 
depends upon, and promotes, casuistry. However, not every well-devel
oped method of casuistry has resulted in, or run parallel to, the develop· 

, ment of legal propositions of high logical sublimation. Highly com
prehensiveschemes of legal casuistry have grown up upon the basis of a 
merely paratactic association, that is, of the analogy of extrinsic elements. 
In our legalsystem the analytical derivation of "legal propositions" from 
speci6c cases goes hand in hand with the synthetic work of "construc
tion" of "legal relations" and '1egal institutio!=lS," i.e., the determination 
of which aspects of a typical kind of social or consensual action are" 
to be regarded as legally relevant, and in which logically consistent way 
these relevant components are to be regarded as legally coordinated, i.e., 
as being in "legal relationships." Although this latter process is closely 
related to the one previously described, it is nonetheless possible for a 
very high degree of sublimation in analysis to be con'elated with a veIY 
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lo~ degree of constructional conceptualization of the legally relevant 
social relations. Conversely, the synthesis of a "legal relationship" may 
be achieved in a relatively satisfactory way despite a low degree of anal~ 
y~is, or occasionally just hecsuse of its limited cultivation. This contra
diction is a lesult of the fact that analysis giveS- rise to a further logical 
t3sk which, while it is compatible with synthetic construction, often 
turns out to be incompatible with it in" fact. We refer to "system
atization;' which has never appeared. but in late stages of legal modes 
of thought. To a youthful law, it is unknown; Acoording to present 
modes of. thought it represents an integration of all analytically derived 
legal .propositions in such a way that they constitute a logically cleat, 
internally consistent, and, at least in theory, gaples:$ system of rules, 
under which, it ~ implied, all con<;:eivable fact situations must be capa-
bIe of being logically subsumed lest their order lack an effective guar
anty. Even today not every body of law (e.g., English law) claims that 
it possesses the features of a system as defined above and, of COIInC, the 
claim was even less frequently made by the legal systems of the past; 
where it was put fOlward at all, the degree of logical abstraction was 
often extremely low. In the main, the "system" has predominantly been 
an external scheme for the ordering.._of legal data and has been of only 
minor significance in the analytical derivation of legal propositions and 
in the construction of legal relationships. The specifically modern form 
of systematization, which developed out of Roman law, has its point of 
departure in the logical analysis of the meaning of the legal propositions 
as well as of the social actions.40 The "legal relationships" and casuistry, 
on the other hand, often resist this kind of manipulation, as they have ' 
grown out of concrete factual characteristics. 

In addition to the divel~ities disarued so far, we must also consider 
the differences existing as to the technical apparatus of legal practice; 
these differences to some extent associate with, but to some extent also 
overlap, those discussed so far. The following are the simplest possible 
type situations: 

Both lawmaking and lawfinding may be either rational or irrational. 
They are fonnQUy irrational when <me applies in lawmaking or law
finding means which cannot be controlled by the intdlect, for instance 
when recourse is had to oncles or substitutes thmior. Lawmaking and 
lawfinding are s1'hstantivdy iuational on the otl:aer hand .to the extent 
that decision is inHuenced by ~ fact0r5 ~ the particular ~ as 
evaluated upon an ethical, emotional, or political basis rather ths.n by 
general norms. "Rational" ~ynuaking and lawfinding:may ~. rational in 
a formal or a substantive way. AlI fOrmallaw is, rormaIlyit !east. rela
tively rational. Law, however, is "formal" to the- exteu1 that. in both 
substantive and procedural matters, only unambiguous geAetal char-
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acteristics of'the facts of the case are taken into account. This formalism 
can, again, be of two different kinds. It is possible that the Ie gaIly rele
vant characteristics are of a tangible nature, i.e., that they are perceptible 
as sense data. This adherence to external characteristics of the facts, for 
instance, the utterance of certain words, the execution of a signature, 
or the performance of a certain symbolic act with a fixed meaning. repre
sents the most rigorous type of legal formalism. The other type of for
malistic law is found where the legally relevant characteristics of the 
facts are disclosed through the logical analysis of meaning and where, 
accordingly, definitely fixed legal concepts in the form of highly abstract 
rules. are formulated and applied. This process of "logical rationality" 
dimiuishes the significance of extrinsic elements and thus softens the 
rigidity of concrete formalism. But ·the contrast to "substantive [3-

tionality'.' ... i$ .... S.h. 8 .. rpened., because the latter means· that the decision·· 
of]es&!·~.i$inauenced by nonns different from those obtained 
througti .~ generalization of abstract interpretations of meaning. 
1ne norms to which substantive rationality accords predominance in-, 
dude ethical'imperatives, utilitarian and other expediential rules, and ... 
political muims, all of ~hich diverge from,.the £O~$pl of the. II.ex~~ 
ter"al characteris~" variety as well as &om that which .uses logical 
abstraction. Howe'F. .. the peculiarly professionaL legalistic, and a~ 
approach to la\\l i~ "the modem sense is ~sible only in the'meaSll~!t: 
that the law is fonnal in character. In so far as the absolute fotl:nalid 
of classificatiOn aCcording to "sensedata characteristics" preWUs, it:' ex
hausts itself in ~istry. Only that abstract method which eJllploys the 
logicalinterpretatioo·'of. meani'ng aIlows the ex~tion of the specifically 
systematictBsJc, i.e., thecoIlection and rationalization by logical means 
of an the several ~es recognized as legaIIy valid into an intemaIly con
sistent compIe)C,.9f~bstract legal propositions. 

Our ~k is noW to find out how the various inBuences which have 
'participated in the folmation of the law have influenced the develop· 
ment of its fonnaI q~ities. Present:day legal science, at least in those 
fonns w hi~· have achieved the. highest m.easure of methodological and 
logical rationality, i.e., those which have been produced through the 
legal science of the Pandectists' Civil Law, proceeds from t~1e following 
five postulates: m., rust-that every concrete legal decision be the"a~ 
plication" of an ~bstract legal proposition to a concrete "fact situation"; 
second, that it nlUstbe possible . in eV,ery concrete case to derive the 
decision~.~al)5tractleRal ~ hy ~eans ~~ legal ~,0gic; third. 
that~e:~:~~.~y or Yl%tUftlly. C911stltute.a ,gapless system of 
l:egal',-p~ons,"~ must, at le..ast,.be'~red as if It were such a gap
le$S~:.~ tbat whatever cannot be "consuued" rationally in 
legal terms is.~ legally irrelevant; and fifth, that every social action 
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of human beings must always be visualized as either an "application" 
or "execution" of legal propositions, or as an "infringement" thereof, 
since the "gaplessness" of the legal system must Iesult in a gapless 
"'legal OIdering" of all social conduct. (This conclusion has been drawn 
particularly by Stammler, although not explicitly.)411 

However. for the moment we shall not concern oursdves with these 
theoretical postulates, but shall rather investigate certain general formal 
qualities of the l~w which are important for its functioning. 

NOTES 

1 • 1~le Sociology of l.aw, eaitea by Max Rheinstein, is the most thoroughly 
annotatE a part of the manuscript. Much of the literature usea by Weber in other 
chaptm, roo, is citea here. 1be English eaition of the Sociology of Law was I 

group effort. In aaaition to Shils ana Rheinstein, M'I'S, Eliubeth Mann Borgese 
ana Mr. Samuel Stoliar participated in the translation; the latter also worked on 
the annotations, together with Dr. Alise Vagelis ana Dr. Stoyan Bayitch. UnleS$ 
otherwise inaicatea, all notes in this chapter are by this group. 

On the following pages we reproduce Rheinstein's 1isl of books citea in ab
breviatea fcmn in die annotation. Books markea by an asterisk appear to have 
been usea extensively by Weber. For further gUiaanceto the contemporary 
literature u!Oed by Weber or dtlsely relatea to the thoughts aevelopea in this 
chapter. see Part 1. of the bibliography compilea by Johannes Winckelmann for 
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HUIIBNBR, R., HISTORY OP GUMANIC Plu

VATS LAw, Trans!.. by Philblicic, 1918. 

Weber used the ("'..erman 02iginal :r.t. 
GRUNDzUCB DES DBUTSCHBN PaIVAT

RECHTS. 1913. 

]B1.LINEK, G., ALLCBKBINB STAATSLBIIRB, 

3rd ed. 1914. 
]BLUNBK, G., SYSTEM DEli. SUB]BXTIVBN 6 ... • 

PSNTLlCHBN RECHTB. I89::l. 

VON lHBIUNC, R, DEli. CEIST DBS ROMISCHBN 

RECHTS A UJ' DBN VBRSCHIBDBNBN STUJ'BN 

SBINBR ENTWlCII:LUNC, 3 vol:r., 5 th-6th 

eds. 1906-07. 

]OR&, P., ROMISCHBS ~rvATIIBCRT, 2.nd ed. 
by Kunkel, W., 3rd ed. 1949. 

}OLOWICZ, H. F., Hl8'rOlIICAL INT&O.DUcnoN 
TO ROMAN LAw. 1932. 
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"MAINII, EARLY I.AW 

.~, PAPIIRS 

·MtrrIIts 
. "Ml'lIBIS, RBICHStulOHT 

NOYBS 

"IAULY AND WISSOWA 

PLUCItNB'1'1" 

RHBIN81'BIN, DIICBDBN'I'S' 

ESTATES 

RHBINSTIIIN, SnUK'rUR 

ROSTOVTZB V ,. 

SAY. Z. GBRM. 

KARLOWA, O~ ROM1SCHB RBCHTSGB-

SCHICHTB.. 1901. 

KASBR, M., DAS ALTROMISCBII Jus. i949, 

KELSEN, H., GBNBRAL TIP OR'!' OF LAW AND 
SUTS. 1945. 

KOHLBR, J., AND WBNGIIR, L.r Al108MlUNJI 

RBCHTSGBSCHICHTII. 1914. . . 

LBIST, B. W., CRAO<>-lTlt.Ll8C1UJ RBCHTSGB-
&CHICHTE, 1884. . .~. , 

MAINB, SIR H. S., ANCII:NT ~~~ 1906. 

MAINII, SIR H. S., LBCTUUS ~ TRB EARLY 

HISTORY OF INSlTl'UTlONS, 7th ed 1897. 

MAINII, SIR H. S., D:tSSIiRTATIOl'lS Olf EAl!.1.Y 

LA.W ANVCUSTOM. 1907. 

MArrLlt.NV, F. W., T HB FORMS C?F AcrION .. 

AT CoMMON LAw. 1936 ed. 
MAITLANV, F. W., CoLLBCTED Plt.PllkS, 3 

vok. 1911. 

MI1'TIIIS, L, ROMISCHKSPiuvATll.IICHT. [908. 

MrrrllI!, L, RK1CHSlUK:RT UND VOutS

lUIOHT IN. DIIN &n.a:HBN PlI.OVCtUn DES 

ROMISCHBN KAI8ElUllltCH8. 18 91. 

MOMMSBN, T., ABlUSS DBS ROMlSCHEN 

STIt.lt.TSRBCHT5. 1893, 2.nd. ed 1907. 

NoYES, R., T JUI, ~1Tn'01'J0N 01' PRoPIIRT1!'. 

1936 • 
PAULY, A. F., AND WlSSOWA, G., RBIt.LIINZY· 

XLOPAnIE DBa u..a.SS1SCBIIN ALTBRTUMS

WIS5BNSCHJt.lI'T. 1894 et s. 
PLIt.NITZ, H., DEUTSCHB RBCHT~B-

SCH1CHTB. [950. 

PLUCItNHTT, T. F. T., CaNcls. HlSTolty OF 
TIm CoMMON LAw. 1948. 

POLLOCE, 8m F. Am) M6rruzm. F. W., THII 
HiR<mY OJ' BMl.um LAw .BJlORB nul 

Tnu OJ' EDw.m, I, <l vols., ut ed. 1899' 

2nd ed. t9~3. 
RADIN. M., ~<>-~ !.seAL HIS

TORY 1936. 

RIIB:lN8TBnf, M., CA.1Il8 .Jt.M) OmJIR MA' 

, 'I1mUL8 ON TIm I ... W OP DIIClnIIiNTlI' Ee
TATES. 1947. 

RHIlINITB!N,. M •• Dm Snornm DIIS '¥B1t

'i'Jl.AGLICIiim Sc&u1.DftlUtiL'1'N1SS1!S IN 

Alrol.O-A~RBCBT. 1932. .• 

ROn-oVTZBV, M. J., ~ AM) BcoN,OMJC 

RISTon OF TBlI RoJUH EaU'DUI. 1936. 

alTSCHJUPT DEll SA'flCD'tT STtJ'TUNGPu.. 

RIIC8T8OIISCIIlElll'nl, ~AB
TIlILUNG. 
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ZEITSCHRIFT DVt SAVIGNY SnFTUNC FUR 
RECHTSGESCHICltTE, ROMANISTISCHE ~
TEILUNC. 

LEHRBUCH DER DEUTSCHEN RECHTSOE
SCHICHTE, 16rh ed. 1922. 

ScnuLz, F., HISTORY Or ROMA~ LECAL SCI
ENCE,1946. 

SCHULZ, PaINCIPLES SCHULZ, F., PRINCIPLES OF ROMAN LAw. 
1936. 

SEAGLE 
S!\.f1TH 

"'SOHM 

·STOIIBE 

STONE 

THUI\SWALl> 

VINOCRAD()rr 

WENGIiR 

Z. F. HAND.IlUIl. 

Z. F. VeL, Rw. 

SEAGLE, W., THE QUEST FOR LAW. 1941. 
SMITH, M., DEVELOPMENT OF EUA'OPEAN 

LAW. 192.2. 
SOH..'vI., R., ]NST1TUTES OF ROMAN LAW, 

Transl. bv Ledlie, 3rd ed: 1907. Weber 
used tb(;' German original s,t. ]NSTITtI, 
TJ()NE!'; DES IlOMlSCHEN R~CHT:iI, I;th ed. 

19 17. , 
STOBDF" 0., GE'>CHJO{TF DEH DEUrS('.HF.:<: 

RECHT$QUELLE~. 1~64' 
STO:-':E, j., THE PI\OVI:-;CE AND FUNCTION OF 

LAW, 1946. 
THURI'.'W.UD, R, \VERDEl>i, \VANDEL U:-lD 

GESTALT~lNG DES RECHT!>, 1934, 
'V1NOGRAOUl'P, P., OUTLI!'1EIl OF HISTORICAl

JURI~PRUDENCE, 2 \ok 1922.. 

\ VENGER, L. ]~snTUTES OF THE ROMAN 
LAW OF CIVIL PROCEDU1I.E, Trans!. by 
O. H. Fisk. 1940. 

ZElTSCHRIFT FUR DJ\S CESIIMTE HAND EU
RECHT. 

ZEITSCHRIFT FUR vEIIGLEICIlENDE REenTS
WJSSENSCHAFT, 

2 .. Weber refers here to Continental, and especially Gelman, legal theory, 
wbeJe the distinction between public law and private law is given particular 
emphasis. The distinction was familiar to the Roman jnlists and well known 
especially inUlpian's defjnition (DICEST 1.1.4.) of public law as that which "is 
concerned with the Roman state" (quod aa statum ,.ei ROmlln4e !pectat) and of 
priYatle law as that which "is concerned with the inten-sl of individuals" (quod 
.. sm~· .t:ilit4UM·rcnma). The cli~rinc:d9D has been of practical signiS
cance where a go~t, although being prepaled to guaranree a firm ~ 
Older with legard to tbe private rdations among the citizens tbemselves, yet Ie

mained unwilling to Gx those relation9 between them in hard and fast rules. This 
situation was typi.c31 of the late Roman Empire as well as of the absolute mono 
archies of the modem age. To the degree to which the organs of the state 'be.:ame 
subject to rules of law, Ihe distinction bel ween public and private law lost im
por1lmO!, ultimately to becmne no more than a convenient classification of certain_ 
¥ rules.espedalJy £or the purposes Of legal writing and education. 

3- a.miN,set:. "II. ... 

4' 'l'hiS de:!iprion of the "ideal -type" of the' totalitarian state was written 
befOre it e.Oo::t~ In its modern folm.-Weber's term "government" bas been Ie-
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tamed here, although, the term "e;llecutive" might hette ~nd to AmeEican 
parlance. 

5. An Anglo·American lawyer would !Cg3rd this right 8$ an ordinaty instance 
of the "right" of ~ to the courts. But as a continental lawyer, Weber chinb 
of the ptotection of this right as chat entIus~ to che specially established ad· 
ministIative nibunals of eith,er the French or the Gennan type. This kind of prO' 
tection of the citizen against abuses of governmental powers is organized on lines 
different from those known in the countries of the Common Law, ut it should 
not he regarded as less effective. Ct. E. Freund, Aami7CimGtive lzw, I ENcYc. 
Soc. SCI, (1930) 452., anJ. Gamer, AngZo-Americml Imd Co .. ti .. _",Z E~ 
AamifJistrdme Lnv (191.9).7 N.Y.U.L.Q. Rsv. 387. 

6. M. Kaser, Z'UraltrCimi.schen Ha'UsgetqaU (J950), 67 SAV. Z. ROM. 474. 
7. Gennan, and generally continencal, cheory of prooedun: distinguiil.es be

tween two types of crial: C I) the trial according to the OffiriG1.rrum~, and Cl.) 
the trial according to the Verft.mdl'UngS'lft4:OtKe. Under (i), the rrial is domi· 
na~ by the presiding judge whose function it is to ascertain what has really 
happened and who is, therefore, alone or primalily entitled to Cilll and e;llamine 
the wi~ and to require such proof IS he thinks necessary. Under (~), the 
judge only assumes the ole of umpin: in a trial mainly conducted by the patties; 
each pany decides upon the wi~ he wishes to call, the questions he wishes 
to ask in e;llamination and cross-examination, and the kind of evidence he wishes 
to submit, Actually, neither type of tIial has in ptactice eve e~sted in a pure 
form. C',oQtinental pmcedun:, ~ civil and cdminal. ~knn !OIIay mainly the. 
Ver"~ng~_, alchough the lauer is modified, ~ly in criminal po· 
cedun:. by cetDin ~s to the Otfizialmai~. Cf. ENCBLMANN AND MIL
LAR. u; Millar. Formative Pri .. cipZes of Civil PrOcedure (19:13) 18 ILL L. Rsv. 
I, 94, 150; and his article on P ocedure in t:Z. [NeYe. Soc. ScI. 439 (with list 
of further litetature)' Concerning modem continental procedule see also ScHLE5-
JNCER, CoMPARATJVB LAW (1950) 197. 510. 51.3; and Hamson, Civil ProaaUT4 
in Fr~ Imd EngLmd (1950), 10 CAMB. L.J. 41 I. ' 

8. a. JELLrNEa:, SYIiTBM 3; R. GN'IIIIST. HIIiTORY 01' THE ENCUIR CoNSn· 
TUTION (Ashwo th's tr. 1891) B8; HIlTSCHIIJt. 503; J. E. A, JOLU'f'5, COl'um· 
TUTIONAL HISTORY 0 .. MEDIIIBVA1. ENe"AN!) (1937) B''; also ANION, !,AW 
AND CUSTOM AND THE CoNSTITUTION (I~%) :16'1; on the present p actice. see 
WA'DE AND PHJLLJPS, CoNS'ITTUTTONAt. !,Aw (1950) TtL 

9· Weber's classi6Ci1Cion of pEivate bills and the budget as "purely ~ 
native matte S' deri\o'eS from German legal and conscirudonal tMOry, which di5" 
tin~ishes 'between laws in rhe ~ and the suMtative Rme. A law in the 
substantive :sense means an enactment audl«Wng inre~ bv tI2 SCIIIe with 
the life. lihe ty. or pmperty of the ciciuns. A law in the fonualllal!!! is simplr 
an act iuuing ftom me legWacure, Ult5f'E"-1lVt! of its Q:lIntmtl. One 01 the pcatu· 
latles of the "rule of laW' as undentood on che Con~nt Is that the ,tlte is not 
allowed to i~ with life, lihetry, or ptopcrty without the COMI!nt of- tile 
people or their duly elec~ lep,ue:utlcives. Hence, aDY law in the Sl!lbstantiloe 
senJe must he, or at least have its basis in, an acc of che 1egislarure, i.e., a law in 
the fonntl teMe. It is tlrl, political theory of. the rule oII.w whkh cDlStitutel the 
huis of the prindple so 6nnly held in the CODbD£Dtll'c:ouncrie&. which n:quUa 
m.t all law be exptased in a codr 01' StlCUbe, and which thus exdudls the ~ 
nltion as legitimate of any "mmman t.w" which would no( be ~ on llacutle 
ut solely on judicial p ecedent. Tbe notion that law could be m*.or applied y 

courts without approval of the legislatut:e expeady given in a 1labd2 •. JQ m.t rheR 
could he. gov.:mmeDt y the judiciary tUber thaa y the ~s duly ~ 

 



Fields of Subseanewe Law 

representatives, appears repugnant to the traditional continental n~s of the 
rule of law and ~. ' 

On the othQ' tw,d. ~ wbK-h do not (UlStitute public interi'etmee with 
the li&, h"berty, or property of the subjects lire classiSed as "admiDistraUve acu" 
which generally do Dot zequire £ot their nlidity a law in the fomW xme. But 
modem CODItitutimal law ofren le<iWm that ~ an "administrative act" be 
~ in a £annal law. that is, be pEOpeI'ly ptSRd by the legisbnm::. As ~ 
the budget. it is, in theo!etiatl analysis, only a ~ eX public re~nue aDd 
expenditu~. and thus an admiDistrative lid. Thls analysis does DOt, of coone, 
apply to the rax and customs provisions which ronstitute in~ces with 
property. But ~ for the bu~t as such, positive constituticnal law ~uires 
tbat it be embodied in an act of the legislature. The budget, ~. albeit an 
administrative act, constitutes also a law in the formal senlle.a. JELt.mH. Sn
TEM: n6; also KIIL,BN 113. 13r; ]BLLINBl[, V&llWAL~ (1949) 8, 
38'S; Fu~, hwnTunON&:'I' DIIS DJll1T&CIIIIN VBl\wAL~ (J9:u.) 
17i uaANrl, DJiUTSCHBS RBICHSSTAAT8lUICHT (19Ia,) 130. 

, 10. a. the special ules applying in this cuu.n.try to gpvemment rontracls and 
the enforcement Of contmctual claims against tb,e ~ent. The special status 
of ~t conttacls is. even more pronoullcM.In France. whe~ they ale sub· 
jectto a body of speciallules tI) a large extent judicially ela~ Dot by the 
ordinary courts, but by the Council of State and the administrative tribunalS sub· 
ordinate to it. Cf. GoODNOW, CoMPARATIVIl ADMINlSTftATIVJI LAw (1893) 1,86, 
107; II, 2.17; WALlNlI, LA NOTION JUDICIAIRJI DII L'BXCBS DU POUVOlR (1926) 
7-10, 76 et seq.; F. A 000, WftOPIlAN GoVBIUOaNTS AND POLmcs (2nd ed. 
1943)'571, 768. OD the other haed, under the &C. d.eory. which prevails in 
Ge.tmany and the other countries followiDL the German system. government con· 
tracts are treated like contracts concluded twoee:u ivate pa~ and ;l~ subject 
to the jucisdictiOll of the ordinary, courts. Tbe same trea~t applil!S to torts 
committed by public officials in the course of their ofticiai duties. ct. 'E. Borchard, 
SWe Liability; 14 ENcyc. Soc. SCI. 338, with bibliography; also 2 GooDNOW, 
op. cit. 240, 258-261; as to government con~racts i.n England, see Wade anp. 
Phillips, 01" cit. M1"'4 n. 8 at p. 309· . 

Il. Following C"lt1S IV. 103, 105, it has ~e ,customary to di5tinguish 
between i"aici'Um ~gitim'Um and the i'Uaieia ~ im,erio contiMJitur. The 
former is the regular civil procedure in which the issue is deGnedbefore the 
praetor, founally stated in the form'Ula. and. then tried Wore and decided by the 
lay judge (iwkx). The latter term covetS a variety of special proceedings in 
whi~h, as a common feature, the issue is not only fonnulated by the magist ate 
but also tried befole and decided by him or, unde his authority, by a substitute 
(~og"tu.s, surtogaa;). One of these procedures was.the so-cSlIed bureaucratic 
cogJritio, which applied to the litigation ronceming the lands owned by the state 
as "geT publicus. This procedure differed from the Q dinary civil proCedure not 
only through the absence of a i'Uaex, but abo through the fact that judgment 
could be rendered not only for money damages but abo for speci6c performance. 
As Weber indicates, its significance has been commonly neglected in the literatu e 
00 Roman law. Fo Eu ther information on the legal aspects of the bureaucratic 
ccgnitio, see WIINCJlft, 2.8,62. et seq., 239, 250, 2$5 et. seq.; as to its significance 
in connection with the "get' 1'"blicus;, see WEBB, ROMISCHB A01tAJl,GIISCHlCHTil 
( 189 1), 167 etseq.; cf. also MOMMSJlN, 290. 

12, On the ole of magic in legal development, see G. Cu~tch, M"gic 4md 
lPw(1942.), 9 SOCIAL RJlSeA.ftCH 104, and same, ESSAYS DII. SOCIOLOGIIl (1939) 
204. For a gene al account of the role of magic in ptimitive sOcieties as regards 
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the crimiDa.llaw and the peculiar nature of private or civil law. see MAuNOWUI,. 
CIUME AND CUI'roM IN -SAVAGB SocDlT'l" (192.6) 50-59, 67-68, 98-99. 119-
UI.See also HooBIN, LAw AND ~ IN POl.YN1lS1A (1934) and MaliDOWI!ci'iI 

introduction thereto, ~y pp. xvii--bodi; Lowm. Paat:rrIVII RELIGION 
(193.5); 1nOR, PluMInvBCuLTUU (6thed. 19~0); RADcLJl'9-BlWWN, 1m: 
.t\m)AIilAN 1!ll.ANDJIaS (19:13.); WunB¥ucx, RInlAL AM) BBLlBI' IN MOROCCO 
(193.6). Usually xe~ as the ,~WQtk is Sm JAMIIS FLUBR, 1" Co1.DEN 
BOUCH, vols. I and1I; THE MAcro Ala (3rd ed. 1911, abridged~. 1925)' For 
a shott introduction ro the problem, see ROBSON, ClVILlSATIQN AHD"':nu GROW'I1I 
opuw(J935') 74etseq. 

13. See on all this in general: ENGELMANN AND MItI.A1l.. uS, t:l9, ~II, 
653.; R.Ds LA GRASsalWl, THB EVOLUTION 01' ClVlL LAIplt (1918) 609; Th.\', 
MOND 301, 307; LOWlB, ~ SocIETY (192.0) 3~. 43.5. See also as. 
regards: :' 

't. 

'(a) Roman law: Nons 3.01-l.07; A. IUCIlRSl'll.6M. DaR"~ 
TImGBI!CJUFF (192.7) 600; K4s:u 308-316, 3~2.-336. i,t t 

(b) Gtrek law: P. Vinogradoff, Greek Urw, in Cou.IlCTJU) ~lf 
PRUD!lNClI, 1928) 43.44' "", , , 

there cited, especially the article, by Seidl on Egypti w,I'p:!,,' 'Ko· 
(c) Oriental law: Articles "law" in 9 UlCYC. Soc. SOl. a: (., 3) . . ~ftl 

!Chakcr on CUDeironn Law, p. 2.1 I; and Gulak on Jewish! w, P~9.~' 
(d) Slavic law:L. J, S"I'1I~O SXY, A HAN1>BOOX 01' SLA~~T~., , ,.1. - 1~9); 

R. D.uu!STE,·£TU~~ DHIn'OIlU! DU DROIT (1889) I*"~·~.).\t~ 
DROIT SLAVE). > ' ... .t, 1 

(e) Germanic law: AMmA 2.8o-~8~; ~ Bl\UNl"Iaa, RBCHT8GltTCRTB': 32.8.',. 

In English law the distinction between tort and c;JJltmd ~oped at a rather 
late stage. a. MATtLAND, FORMS 8, 48. 53 e; $ef£.; HOLDBWOR$, IT, 43 et $8''1., 
nI, 375 er seq., 4U et ~.; rLuCDan', ': 

14. The re~ce is to Chinese law as it existed befQre. the reforms following 
the revolution of J9n; see J. H. WlGKOIUi, WORLD'S Uo.u. SYS'tSMS (192-8) 
141; W. S. H. HUNG, Ou LINES 01' MODJUll.N ~&B uw (1934) 5. 2.49; 
ALABASTER, 

15. On the actio tIe ~ and ~ daM see SQIIM ~. 331 (actio Ik 
fG"perie); aDd 191, 194. ~80, 33 t (no:JOile ~o); WBNGER 15'3. where further 
literature is cited. 

16. See infra, sec., iii:6, under Cc). 
17. As to Rome, see WBNGER 8 et ~.; as to GeIlDanic law, see HtlEllNU. 

43.7, 477, 478. CE. also the SOUm! materials collected in S ONE AND SIMPSON, 
LAw AND Socm TY (1948) 13 ~ et seq" 3.84 et seq-

18. HC1!'IQ1'lIf:icTes (Lat. "those of higher honor"), In German the word. 
H~ is uwd, often with 11 slight implication of frimdly ridicull!. to mean 
the more ~table citiums of a tz7wU. In the present context Weber means b, "t 
"legal ~es" (Re;;:hts~» those cla5SeS of penons who have (1) 
in some way made the occupation with legal problems a kind erE S?Cialm.d expert 
bowledge, and (~) enjoy among their group sud. a ~ that they &rrl able to 

im~ some peculiar characteristics upon the legal S)'S1nD of their ~ 
societies. 1be context makes it clear. however, that penons of chis kind can be 
~es even ·though they r~ve a more than nominal mnunexation for 
their activities: As to the role of legal1wMrctticre3 in general, see mfnz., sec. ;., 

19. /u 'to the Roman rule that om~ con4emn4tio en]' ~~, see 
WENGER 1.43 et~. 
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:w. Cf. ENGELMANN AND MILLAft r66-168; also, M. Esmein, L'origme et l4 
logique de Ia juri~ ers matiere a'lQfrejrstcs (1903), 2 REVUlI T1UMl!8'nU
ilLLII DE DftOlT ClVIL S. 

21. Here Weber seems to be mistaken. What he may have had in mind lire 

the Sctions resorted to in the action of e~ d. MAITLAND, FORHI. For the 
doctrine of speci6c pecfomunc:e in English law, see MArrLAND, EQun'Y (1936) 
301-317; H. HAZJlLTlNE, Early History of Specific Perf~ of C07lCr~ in 
ErsgJiJh Lrw (FESTGAEli I'Uft KORLBft, 1913) 6~. 

~~. lrsfra, sec. ii::l, point4' . 
23. This statement is too broad It applies to the action of assumpsit,. but no! 

to the actions of covenant, debt, and detinue. 
2+ See Goudy, Two Ancient BrOCQf"as, in P. VtNOGftADOJlP, Esun OF 

UGAL HISTOfty (1913) :2. 16-227; HOLDSWOftTR, Ill, 5'76 et seq.; 
:2.5. Cf. irsfra, sec. ":6. 
26. Weber cites here the ancient German maxim of HQ'n4 7!nW Hrm4 

wahrers ("hand must warrant hand"). It means that where a bailee has h~ 
the chattel to a third party, the bailor has an action only against the hailee. See 
HUBBNU, 407, 42[, 448; 2 BftUNNEft, RBCIIl'SGESClflC!lTll 5'12; (1928), 668; 
HOLM liS, CoMMON LAw (1951), 164; 2 POLLOCK AND MAITLAND (1899) 155'. 
As to the alleged indispensability for modem business of the protection of bona 
&de ~sers far beyond the modest scop!' of protection existing in American 
i.'Y, see 3 MOTtVB zu DEM ENTwuftl'E EINIIS BUftCBftLlCHBN GBIIIT2.BUCBES 
PUft DASDEUTSCHE REICR (1888) 344. 

27. The action which Weber means here is, as indicated by his ~ to 
the rei vinaicMo, that action which has been devel~ in all more elaborate ~ 
terns and which is now constituted in An:terlaw law by the action of leplevin. It 
is the remedy by which the owner as sl1ch, and without re£elence to any contract 
or· tort, can obtain restitution of a chattel to which he has the tide, hut which he 
.linds in the hands of another penon to whom he has not given a specia1 permi~ 
sian or rigbt to hold or to use it. 
. 28. As to the Roman rei vindicatio, see WENCEft 127; S08M 189, 248, 269; 
BUCKLAND, MANUAL 139-142; JOLOWICZ 142-144. 

29. Cf. MAITLAND, FOftMS, 22 et seq.; POLLOCE AND MAITLAND, 107, 137, 
146-148, 166; HOLDSWOftTH, III, 318 etseq. 

30. Cf. Jolly, Recht 'Una Sine, in BUHLlIftS, GRUNDlUSS DEll INDO-AlUSCHEN 
P!m.OLOOIE (1896) 8. 

31. On the history of market overt in English law see HOLDSWOl\TH V, 98, 
105, UO-U1. 

32. See I MILL AND WILSON, HISTOftT OJ' JbunsB llwIA (1858) 160. 
33. Lat.-literally: "You are holding by bad order," i,e., "unlawfull;'" 
34. DiadjJmsW is a dispute between two clamunl, aiming at a judicial decla· 

ration as to who is "really" the holder of the title. It is thU!\ not an action fur 
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Forms of Creation of Rights 

I. Logical Categories of <{Legal Propositions"-Liberties 
and Powers--Freedom of Contract 

The f us~n of aD those ocganizations which had uspa::tive1y en~ 
gendered their own bodies of Jaw into the one compulsory association 
of the state, now claiming to be the sole source.of all "legitimate" law, 
is characteristically refleded. in the fonnal mode in which the law serves 
the interests. ~any the economic interests. of the parties concerned. 
We have previousJy deSned the existence of a right as being no more 
than an increase d the probabiJity that a certain expectation of the one 
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to whom the law grants the right will not be disappointed. We shall 
continue to consider the creation of a right as the normal method of 
increasing such probability, but we must recognize that, in a sociological 
analysis, there is but a gradual transition from this normal case to the 
situation where the legally secured interest of a party is but the "re8ex" 
of a "regulation" and where the party does not possess a "right" in the 
strict sense.1 

To the person who finds himself actually in possession of the power 
to control an object or a person the legal guaranty gives a specific cer
tainty of the durability of such power. To the person to whom some
thing has been promised the legal guaranty gives a higher degree of 
a!rtainty that the promise win be kept. These are indeed the most ele· 
mentary relationships between law and economic life. But they are not 
the only posSIble ones. Law can also function in such a manner that, 
in sociolOgical terms, the prevailing norms controlling the operation of 
the coetcive app~tus have such a structure as to induce, in their tum, 
the emergence of certain economic relations which may be either a cer-

, tain order of economic control or a certain agreement based on economic 
expectations. This occurs when law is expressly created for a particular 
purpose. Such a situation presupposes, of course, a specific stage of legal 
development about which it will be appropriate to' make some observa-
tions. , 

From the juridical point of view. modem law consists of «legal propo' 
sitions," i.e., abstract norms the content of which asserts that a ceItain 
factual situation i5 to have certain legal consequences. The most usual 
classification of legal propositions distinguishes, as in the case of all 
norms, between prescriptive, prohibitory, and permissive ones; they 
respectively give rise to the rights of individuals to prescribe, or pro
hibit, or allow, an action viS-4~vis another person.~ SociolOgically, such 
legally guaranteed and limited power over the action of others CJITe

sponds to the expectation. that other persons will either engage in, or 
refrain from, certain conduct or that one may himself e]lgage, or fail 
to engage, in certain conduct without interference from a third party. 
The 6rst two expectations constitute claims, the latter cons'titutes a Frivi
lege.J Every right is thus a source of power of which even a hitherto 
entirely powerless person may become ~. In this way he becomes 
the source of completely novel situations within the community. Never
theless, we are not at present. roncerned with this phenomenon, but 
rather wish to deal with the qualitative effect of legal propositions of a 
certain type inasmuch as they expand an individual tight-holder's power 
of control. This type with which we shall deal is constituted by the third 
kind of legally guaranteed expectations previously mentioned, i.e., the 
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pri1likges. In th~ d~\~lopm~nt of th~ present economic ord~r t~y are 
of particularly gr~t importance. Privileges are of two main kinds: 1be 
forst is constituted by the so-called freedoms, i.e., situations of simple 
protection against certain typeS of interference by third. parties, especially 
state ofEdalS, within the sphere of legal1y pennitted conduct; instances 
are freedom of movement, freedom of conscience or freedom of disposi
tion over property. 1be second type of privilege is that which grants 
to an individual aMtonomy to regulate his relations with Qther& by his 
own transactions. Freedom of contract, for example, exists exactly to 
the extent to which such autonomy is recognized by the legal order. 
There ~ts, of course, an intimate connection between thfr:lansion 
of the market and the expanding measure of contractual om or, 
in orpcir: words, the scope of arrangements which are guaranteed as 
vaIidby the legal order or, in again different tenns, the relative signiS
cance within the totid legal order of those rules which authorize such 
transactional dispositions. 'Ib an economy where' sdf-sufficiency pre
vails and exchange is lacking, the function of the law will natu
rally be otherwise: it will mainly define and delimit a person's non
economic relations and privileges with regard to other persons in accord
ance, not with economic considerations, but with the person's origin, 
education, or social status. 

2. Development of Freedom of Contract-"Status 
Contracts" and "Purposive Contracts"-The 
Historical Origin of the Purposive Contracts 

I. "Freedom" in the legal sense means the possession of rights, 
actual and potential, which, however, in a marketless community natu
ral1y do not rest predominantly upon legal transactions but rather 
directly upon the prescriptive and prohibitory propositions of the law 
itself. Exchange, on the other hand, is, within the framework of a legal 
order, a "legal transaction," viz., the acquisition, the 'r,.n~fe~. the re
linquishment, or the fuHiIIment of a legaJ claim. With every extension 
cf the market, these legal transactions become more numerous and 
more (:omplex. However, in no legal Older is freedom of contract un
limited ill the sense that the law would place its guaranty of coercion 
at the disposal of all and evezy agreement regardless of its terms. A legal 
order can indeed be charac.terized by the agreements which it does or 
does not enforce. In this respect a decisive influence is exerdsed by 
Jiv~rse interest groups, which varies in accordance with differences in 
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the economic structure. In an increasingly expanding market, those who 
have market interests constitute the most important group. =Their in· • 
.8uence predominates in determining which legal transactions the law 
should regulate by means of power·granting nonns. 

That extensive contractual freedom which generally obtains today 
has, of course, not always existed; and even where freedom of contract 
did exist, it did not always prevail in the spheres in which it prevails 
today. Freedom of contract once existed indeed in spheres in which it is 
no longer prevalent or in which it is far less prevalent than it used to 
be. We shall survey the main stages of development in the fallowing 
brief sketch. , 

In contrast to the older law, the most essential feature of modem 
substantive law, especially private law, is the greatly increased significance 
of legal trar.: .... ' i'm5, particularly contracts, as a source of claims guar· 
anteed by Ie,~,' ,~.;i!rcion. So very characteristic is this feature of private 
law that (·~e l;:!n a potiON designate the contemporary type of society, 
to the extent that private law obtains, as a "contractual" one. 

• a. From the legal point of view, the juridico-economic position of the 
individual, i.e., the totality of his legitimately acquired rights and valid 
obligations, is determined on the one hand by inheritance based upon 
a legally recognized family relationship, and, on the other hand, ~y 
contracts concluded by him or for him in his name. The law of inherit~ 
ance constitutes in contemporary society the most important sUlvival of 
that mode of acquisition of legitimate rights which was once, especially 
in the economic sphere, the exclusive or almost exclusive one. In the 
case of inheritance the operative facts generally occur independently 
of the interested individual's own conduct. 1hese facts constitute the 
starting~point for his further legally relevant activities; a person's mem· 
bership in such a group as a given family is based upon natural relation· 
ship, which is socially and economically regarded as a special.and in· 
trinsic quality and is a~tributed to him by the law independently of his 
own acts of consociation. 
. Obviously the contrast is only relative, for claims of inheritance may 
also he based on contract;' and in testate succession the legal basis of 
acquisition is not the membership in the kinship circle but rather the 
unilateral disposition of the tesfator. However, contracts to devise or 
bequeath are infrequent nowadays. The normal and, in many systems 
of law, for example, the Austrian, the only possible case is that of the 
marriage settlement.~ Mostly such a settlement is made before maniage 
in order simultaneously to regulate succession upon death and marital 
property rights inter vivos. In other words, the contract regulates the 
property incidents of a family relationship about to be created. As re--
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gards wills, the great majority of them nowadays aim, in addition to 
muni6cence regarded as an obligation of decency, at the balancing of 
interests among family members in view of special economic needs 
creared either by the peculiar nature of the assets of the estate or by 
peculiar circumstances of the persons concerned. Besides, at least out· 
side of the area of Anglo-Amerian law, freedom of testation is narrowly 
limited by the rights of certain near relatives to indefeasible portions!1 . 
The signi6cance of the wider freedom of testation in certain ancient and 
modem systems of law and the greater significance of contractual family 
agreements in the past, as well as the causes of their decline, are dis· 
cussed in another place.? At the present time, legal transactions wi~h 
freely chosen content and freely concluded according to the free choice ' 
of the parties are of but limited importance in the sphere of family and 
inheritance law. • 

b. In public law the role of contractual transactions is, quantitatively 
at any rate, by no means slight. Every appointment of an official is made 
by contract and some important phenomena of constitutional govern· 
ment, especially the determinations of the budget, presuppose in suh· 
stance, if not formally, a free agreement among a number of independ
ent organs of the state, none of which can legally coerce the other. 
Yet, in the legal sense, the public' official's legally fixed obligations are 
not regarded as Bowing from a contract of appointment, as would 
happen in the case of a free! y made contract of private law, but from 
his act of submission to the authority of the state as a public servant.· 
Similarly a freely arrived at agreement preceding the budget is not 
treated as a "contract"; nor is the agreement as such treated as a legally 
essential event. The reason is that, for good juristic reasons, "sover
eignty" is accepted as the essential attribute of the modem state, con
ceivea as a "unity," while the acts of its organs are looked upon as 
instances of the exercise of public duties. Thus, in the sphere of public 
law the domain of free contract is essentially found in intemationallaw. 
This conception, however, has historically not always been the prevail
ing one and it would not accurately describe political organizations in 
the past. Formerly the position of a public official was less based upon a 
free ~ontract than it is today; indeed, as we shall see, it rested rather 
upon his entire submission to the personal, quasi·familia~ authority of 
a lord.' But other political acts, for instance those intended to provide 
means for public purposes as well as many other administrative acts, 
were, under the conditions of th~ corporately organized political struc
ture, nothing but contracts between the prince and the estates, who, as 
the owners of their powers and p:erogatives, constituted the political 
community. Legally, their joint acts were looked .upon in precisely this 
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mannel.tO The feudal bond, too, was in its innermost essence based 
upon contract. and the expression "PlICtus" was applied with all serious
ness to such a collection of existing laws as the leges barbal'ornm, which 
at the present time we would call statutory codifications:" Real "innova
tions" in the law could at that time indeed by hrought about only by 
freely made agreement between the official authorities and the whole com
munity assembled in the "thing." 

The last example we may give of the use of the contract concept is 
the pIimitive political associations which, at any rate as far as their legal 
form was concerned, were based on freely concluded agreements be
tween autonomous groups. such as, e.g., the "houses" of the Iroquois.I

' 

The so-called "men's houses," too, were in the 6rst place voluntary asso
ciations which were intended, however, to be of penn anent duration, 
and differed in this respect from those earlier voluntary associations 
established for the purpose of adventure and entirely based upon free 
agreement.u The phenomenon of free agreement also appears at quite 
primitive levels in the field of adjudication. Indeed, it marks its very be-

,_ ginnings. The arbitration agreement which developed out of the agree
ment for composition between kinship groups, i.e., the voluntaty submis
sion to a verdict or an ordeaL is not only the source of all procedural law 
but also the point of dcpattme to which even the oldest contracts of 
private law can, very b~y speaking, be traced. l4 Furthennore, most 
of the important technical advances of procedure have, at least fonnally, 
been products of voluntary agreement among the parties. 'nllls the inter
vention of the sovereign authorities, e.g., the Lord ChanL'ellor or praetor, 
took the very characteristic form of compelling the parties to make certain 
agreements designed t(l facilitate the progress of t..~e cause.1

& They there
fore are but instan~e') of the "comp'llsory contract" (Rechtszwan,i! zum 
Kcmtf"llhieren); the CO".:.JUlsory feoffment, too, played a considerahle role 
in the sphere of feudal, i.e., politicaL law. 

2. The "contract," in the sense of a voluntary agreement const.itut
ing the legal foundation of claims and obligations, has thus been Widely 
diffused even in the earliest ~dod~ ".~ ~tages of .legal history What is 
more, it can also be found in spheres of law in which the signi6cance of 
voluntary agreement has eithet disappeared aItogether or has greatly 
diminished, i.e., in public law, procP.:dural Jaw, family law, and the law 
of decedents' estates. On the other hand, however, the farther we go 
back in legal history, the less signi6cant becomes contract as a device 
of economic acquisition in fidds other than the law of the family and 
inheritance. The situation is vastly different tod~y_ The present-day 
significance of contract is primarily the result of the high degree to 
which our economic system is market-oriented and of the role played 
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by money. The increased importance of the private law contract in 
general is thus the legal reRex of the market orientation of our society. 
But contracts propagated by the market society are completely different 
from those contracts which in the spheres of public and family law once 
played a greater role than they do today. In accordance with this funda
mental transfonnation of the general character of the voluntary agree
ment we shall call the more primitive type "status contract" and that 
which is peculiar to the exchange or market economy "purposive con
tract" (Zweck-Kont1akt). 

The distinction is based on the fact that all those primitive contract" 
by which political or other persQnal associations. ·permanent or tempo
rary, or family relations are created involve a change in what may be 
called the total legal situation (the -universal position) and the social 
status of the persons involved. To have this effect these contracts were 
originally either straightforward magical acts or at least acts having a 
magical Significance. For a long time their symbolism retained traces 
of that character, and the majority of these contracts are "fraterni'Zation 
contracts." By means of such a contract a person was to become somebody's 
child, father, wife, brother, master, slave, kin, comrade-in-arms, pro
tector, client, follower, vassal, subject, friend, or, quite generally, com
rade (Genosse). To "fraterni'Ze" with another person did not, however, 
mean that a certain perfonnance of the contract, contributing to the 
attainment of some specific object, was reciprocally guaranteed or ex
pected. Nor did it mean merely that the making of a promise to another 
would, as we might put it, have ushered in a new orientation in the 
relationship between the parties. The contract rather meant that the 
person would "become" something different in quality (or status) from 
the quality he possessed before For unless a person voluntarily assumed 
that new quality, his future conduct in his new role could hardly be 
believed to be possible at all. Each party must thus make a new "soul" 
enter his body. At a rather late stage the symbolism required the mixing 
and imbibing of blood or spittle or the creation of a new soul by some 
animistic process or by some other magical rite!-

One whose thinking is embedded in magic cannot imagine any other 
than a magical guaranty for the parties to conform, in the;r total behav
ior, to the intention of the "fraterni'Zation" they contracted. But as the 
notion of the divinity gradually replaces animism, it is found necessary 
to place each party under the dominion of a super.natural power, which 
power constitutes not only their collective protection but also jointly 
and severally threatens them in case of antifratemal conduct. The oath, 
which originally appears as a person's conditional self-surrender to evil 
magical forces, subsequently assumes the character of a conditional self-

-
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curse, calling for the divine wrath to strikeP Thus the oath remains 
even in later times one of the most universal forms of all fraternization 
pacts. But its use is not so limited. 

3. In contrast to the Que magical forms of fraternization, the oath is 
a]so technically suited to serve as a guaranty for "purposive" contracts, 
i.e., contracts neither affecting the status of the parties nor giving rise 
to new qualities of comradeship but aiming solely, as, for instance, bar
ter, at some specific (especially economic) performance or result. This 
type of contract, however, does not appear in the most primitive society. 
In earliest times, barter, the archetype of all merely instrumental con
tracts, would seem to have been a general phenomenon among the com
rades of an economic or political community only in the noneconomic 
sphere, particularly as barter of women between exogamous sibs whose 
members seem to confront each other in the strange dual role of being 
partly comrades and partly strangers. In the state of exogamy barter ap
pears also as an act of fraternization; however much the women may be 
regarded as a mere object, there will rarely be missing the concurrent 
idea of a change of status to be brought about by magical m~ns.18 The 
peculiar duality in the relations between the exogamously cartelized 
sibs, created by the rise of regulated exogamy, may perhaps help to ex
plain a much discussd. phenomenon, name]y, the phenomenon that 
certain formalities were sometimes required for the marriage with 
secondary wives while the marriage with the chief wife might be entered 
into without any formalities. It may be that the latter remained formless 
because it was ti-.e original and pre-exogamous type of marriage, and 
barter in pre-exogamous times dld not yet have anything to do with 
fraternization. It is more plausible, however, that fixed contractual for
malities were necessitated by the need for special arrangements regard
ing the economic security of the secondary wives who lacked the generally 
fixed economic status of the chief wife. 

. Economic barter was always confined to transactions with persons 
who were not members of one's own "house," especially with outsiders 
in the sense of non·1tinsmen, non-"brothers"; in short, non-comrades. For 
precisely this reason barter also lacked in the form of "silent" trade any 
trace of magical formalism. Only gradually did it acquire religious pro
tection through the law of the market. Such protection, however, would 
not arise as a set of settled forms until a belief in gods had taken its 
place alongside those magical conceptions which had provided appropri
ate means of direct guaranty only for status contracts.IV Occasionally it' 
would'also happen that a barter transaction might be placed under the 
guaranty of the status·contract"through some special act of fraterniza
tion or some equlvalent. This would not generally happen, however, 
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unless land were involved. Mormally, barter enjoyed practically no guar
anty, and the conception was nonexistent that barter could mean the 
assumption of an "obligation" which would not be the product of a 
natural or artificial all-inclusive fraternal relationship. As a result, barter 
at first took effect excluslvely as a set of two simultaneous and reciprocal 
acts of immediate ddivery of possession. P~ion, however, is pro
tected by the claim for vengeance on, and expiation by, the thief. Thus, 
the kind of "legal protection" accordeq to harter was not the protection 
of an obligation, but of possession. Where, at a later time, the obligation 
of warranty of title came to develop at all, it was protected only in~ 
directly in the form of an action for theft against the seller who lacked 
title!O 

Formal legal construction of barter does not begin Uirttll certain 
goods, especially metals, have acquired a monetary function, r.e., where 
sale has arisen. This development does not depend upon the existence 
of chartal t>r even state money,n but, as shown especially in Romiln 
law, on mere pensatory means of payment. The transactions per aes et 
lJbram constitute one of the two original forms of legal transaction in 
ancient Roman jus dvue. Under Roman city law this form of cash 
purchase acquired an almost universal function for the most diverse 
classes of private legal transactions, regardless of whether they involved 
questions of farrrily or inheritance law or of exchange proper.22 The 
agreements of fraternization as well as other forms of status contract 
were oriented toward the total social status of the individual and his 
integration into an association comprehending his total personality. This 
form "of contract with its all-inclusive rights and duties and the special 
attitudinal qualities based thereon thus appears in contrast to the money 
contract, which, as a specific, quantitatively delimited, qualityless, abo 
stract, and usually econorrrically conditioned agreement, represents .,the 
archetype of the purposive contract. ¥-> As a non-ethical purposive contract 
the money contract was the appropriate means for the elimination of the 
magical and sacramental dements from legal transactions and for the 
secularization of the law. In Roman law, for example, the civil marriage 
form of coemptjo thus came to confront the sacred marriage form of 
ClJttfarreatjo.~· The money contract was, it is true, not the only suitable 
means, but it was the most suitable. Indeed, as a speciflc cash transac-

. tion it was of a rather conservative nature since, originally at least, it 
was completely devoid of any prorrrissory elements oriented towards the 
future. For the effect of this transaction, roo, was solely to provide secure 
possession as well as a guaranty that the goods were properly acquired~ 
however, at any r:;te originally, the transaction did not constitute a guar
anty that the prorrrises involved in it would be fulfilled. 
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4- The concept of obligation20 through contract was entirdr alien to 
primitive law; it knew but one form of obligation and claim, vii.: that 
arising ~ deUdo. The amount of the claim of an injured party was 
rigorously 6xed by the pmctice of composition and its attendant con
ventions. The wergilt debt as set by the judge was the mas~ ancient true 
debt and all other fotmS of ob1igation have derived. from it.1f Conversely 
it can be said that only such actions were cogniuble by the courts as 
arose from an obligation. As regards disputes ~ membezs of dif
ferent lcinship groups. no formal procedure existed for the restitution of 
chattels or the surrender of immovables. EveI}' complaint was nereuatily 
based upon the argument that the defendant had peISObally done the 
plaintiff a personal wrong which would have to. be expiated. Hence 
there was no place for an action ~ cotJtr'Qdw or for then:coveryof a 
chattel or a piece of land or for actions to det£Imine ~ status. • 

a. The problem of whether a penon was properly a member of a 
household, a kinship group, ora po1itical association could, as an intemal 
aifair. be decided solely by the group itsel. But things underwent a 
change in this very respect It was the basic norm of every type of 
brotherhood or loyalty-hound relationship that a brocher should neither 
summon into court, no: bear wi~ against. his brocher, nor kinsman 
against kimman, nor guild brother against guild brother. nor patron 
against client, and vice versa. in the same way as there was no possibility 
of blood vengeance in any of these relationships. Vengeance for felony 
amongst them was a matter for the spirits or gods, the prieuy power 
of. excommunication, the mastrt of the household, or the lynching pro
cedures of the group. But when political ~tion. had come to ronsti
tube the military community. and when military duty and political riRhts 
had become infCrtWined with birth in legitimate ~. so that unfrcc 
persons or those bom· in inferior stttion were to have no military rights 
and thus no rights to share in booty. there had to be a legal procedure for 

, the-determination of. a person's disputed status. 
The ~ce of actions concerning land was closely connected 

with this situation. Power over certain areas of u$llble land ~, as 
scarcity inc:n:asr.d. an increasingly important element in the life of every 
corporate body. both politic,} associations and house comnrunities. The 
right of full membersiup in the group provided a claim to. a share in 
the 1and and, conversely. only the landholder was a full member of the 
group. Dispuws becwC!el) the groups about land. thus always ~nt tlalt 
the victorious group wvuLl teeeiw: the disputalland. As the individual 
awmPriation of the land d~. the role of plyntif dewolWld from 
the grou~:~ndiyjdual member who would sue another. both ~
til and t claiming the land by virtue of their right of mcmbtt-
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ship. In any such dispute conamling membership right in land the sub
ject matter had of necessity to be found to belong to one party or the 
other, as it constituted the velY basis of his entire political and social 
existence. Only one of the two could as a group member be legitimately 
entitled thereto, just as a peISon could only be a member or a non-mem
ber, a freeman or unfree_ Especially in militalist associations, like the 
ancient polis, the litigation about the (vndus or kkros had to assume the 
form of a bilateral dispute. Instead of one party's being charged by an 
allegedly injured person as a wrongdoer. who would then have to 
seek to establish his innocence, each of the parties had to claim to he 
in the right at the risk of being in default. Thus, where the dispute 
turned about a membership right as such, the pattern of the tort action 
was inapplicable. Nobody r;:ould steal a fundus, not just because of 
natural obstacles, but because one could not steal from a person his 
status as a member of the group. Hence, there developed for disputes 
about status or land, alongside the unilateral tort action, the bilateral 
action, such as the Hellenic diadikasia, or the Roman vindicatio with 
necessary cross-action of the defendant against the claim of the plaintiff,O' 
In this litigation involving status, which included the confuct over a 
group member's right to his share in the land, we have to find the root 
of the distinction between rights in rem and rights in personam. This 
distinction was the product of a development and appeared only with 
the disintegration of the old personal groups, especially the decline of 
the strict dominion of the kinship group over property. One might locate. 
it apprOXimately at the developmental stage of the Mll1k associationZ8 

and the "hide" system or a corresponding stage of property organiza· 
tion. Primitive legal thought was characterized not by the distinction 
between rights in rem and rights in personam but by two types of funda
mental facts. The first was that an individual would say: By virtue of 
having been born or brought up in the house of X, by marriage, adop
tion, fraternization, militalY consociation, or initiation I am a member 
of the Y group and am entitled thereby to claim the use of the piece of 
plOpt:lty called Z. Or, secondly, one would say X~ a member of GIOup 
y, has committed against me, A, or my fellow group member, B, a wrong 
of the type of C, and for this reason he and his coml'ades owe expiation 
to us, the fellow membels of A. (In Arabic legal parlance one does not 
say: "the blood of A has been shed," but "OUT blood has been shed.'-') 
With the incteasing individual appl'opriation of property the fonner 
conbgunu:ion devetoped into the claim of a right in rem against everyone, 
45peciaJly actions of the type of the ~ris pttitiou and the rei vi,,· 
akJstio. The latter fact~ituation developed intO the iight in j1C"SMIZm 
a~nst a :partiru1ar peROn, m., that One is held to be bound to perform 
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a ceItaln Q uty toward the obllgee; and the duty exists only toward the 
obligee. The clarity of the original situation and the directness of the 
line of development are blurred by the dualism of legal relations within 
the kinship group and between different kinship groups. Among kin
ship members, we have seen, there could be neither vengeance nor 
lltigation but only arbitration by the group elders; against those who 
resisted, only the sanction of boycott or ostracism could be applled. All 
the magical formahties of procedure were la.eking; arbitration of disputes 
within the kinship group was an administrative matter. Legal procedure 
and law in the sense of claims guaranteed by judicial decision and .the 
coercive power attached thereto existed only between those different 
kinship groups and their members who belonged to the same poll tical 
community. 
. When the kinship group disintegrated and gave place to a comhina

non of house communities, neighborhood bodies, and the political asso· 
. ciation, the que;stion arose as to how far the legal procedure of the 
political association would intrude into the relations among members 
of the same kinship group or even the same community. To the extent 
that this was the case, individual claims to land also became the object 
of lltigation before the jUdge even between group members, at first, in 
the above-mentioned form of the bilateral vindication. On the other 
hand, the polltical power could assume patriarchal forlb, and the method 
01 dispute settlement would then more or less generally become a case 
of "administration," a procedure formerly applicable oilly to internal 
disputes. Then this type could also influence the characteristics of the 
legal procedure of the political association. As a result. the clearcut 
classification of the old as well as the newer conception of the dis
tinction between the two categories of claims was blurred. The technical 
form of the distinction shall not concern us here, however. We shall 
rather retum to the question of how the personal responsibility for de
licts produced the contractual obllgation, and how .1he delictual fault 
, as a cause of action gave rise to the obligation ex e<mtr~tu. The connect
jng link <;:gnsis~ in the liability for composition as determined by, or 
acknowledged in, the legal procedure.. " .. 

. h. One of the earliest type situations in which the acknowledgment 
of an obligation from a purposive contract had to become an economic 

. need is the debt arising out of a loan. It is in this very situation, more
over, that we can perceive the gradualness of the process ofemanc:ipa
tion from the original stage of exclusive liability of ~e debtor's person. 
The loan originally was an interest-free form of emergency aid among 
brothers, as we have seen. Hence it could not be actionable, as no action 
at all would be admissible among brothers, i.e., between members of a 
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kinship group or a guild, or as between patron and client, or within any 
other type of relationship of personal loyalty. A loan made to someone' 
outside the fraternal group, if it occurred at all, was in itself not legally 
subject to the prohibition of taking interest. But within the scheme of 
personal liability it was at filst not actionable, As means of enforcement 
the disappointed creditor had only available to him magicaJ procedures, 
sometimes of a rather grotesque char~cter, remnants of which have sur
vived for long periods. In China the creditor would threaten suicide and 
sometimes even commit it in the expectation of pursuing his debtor after 
death.30 In India the creditor would seat himself in front of the debtor's 
house and there either starve or hang himself; in this way he could, 
compel his sib to revenge him against the debtor; and where the creditor 
was a Brahmin, the debtor, as the murderer of 3 Brahmin, would even 
become subject to the intervention of the judge.31 In Rome, the improbit.ls 
of the XII Tables and the later infamia, incurred in cases of severe 
breaches of the ~des, were probably survivals of the social boycott which 
ha d served as a substitute for the lacking actiona bili ty incase of disrespect 
for the rules of good faith and fair dealing. 

c. The development of a unified law of obligations was certainly de
rived from the action of tort. The delictual liability of the entire kinship 
group was, for instance. the source of the widespread joint liability of 
all kin or house community members for the performance of the con
tract made by one of them.32

• However, the development of the various 
actionable contracts largely proceeded along its own ways. The entry of 
money into economic life often played the decisive role. Both primitive 
forms of cOntract in Roman ius civile, viz., nexum, the debt contracte'd 
per aes et libram, and sripulario, the debt contracted by symbolic 
pledge,33 were money contracts. This fact, which is clear for the nexum, 
seems also to be certain for the sripulario. As to both, the connections 
with the precontractuaI stage are dear. They were rigorously formal 
oral transactions and they required that the necessary acts be performed 
by the parties themselves, Both have the same orig n. As to the stipulario 
we may agree with Mitteisa3• who, on the basis of analogies in Germanic 
law, regards it as having originated in procedure, outside of which it 
originally played only a veIY modest role, essentially in connection with 
agreements on such collateral tertns as interest and similar matters, In 
addition to barter, the composition agreement, w h ch fOlmed the basis 
of the trial, also constituted a step on the way to the purposive con
tract in the senS;e t~at, being a contract among enemies rather than one 
of fraternization, it required a precise formulation of the issue aIld, 
quite partic1llarly, of the point or points to be proved. As the trial 
formalities became more and more fixed, increasingly numerous occasions 
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ocrurred for incidental transactions creating contractual obligations. 
The giving of security·by one party to the other is one of the most im
portant of these transactions. In many legal systems the very procedure 
which was intended to eliminate sdf-help had to ~ initiated by some 
act of self-help. The plaintiff would drag the defendant into court and 
would not release him unless he receiv~ secUIity that the defendant, 
if found guilty, would not evade the payment of the composition. Such 
self-help was always directed against the body of the adversary, as the 
action was based upon the allegation that a felony had been committed 
by the defendant against the plaintiff. Jor which the defendant had 
to answer with his person, rather than on a complaint that the de
fendant's conduct constituted an objective wrong. The security which 
the defendant had to give in order to remain unmolested until the time 

·of judgment was provided through sureties or by way of pledge.34 

It is thus in the course of procedure that these two legal institutions 
appear for the first time as compulsorily enforceable transactions. Later 
on, in the place of a third party surety, the defendant himself was al
lowed to warrant the fulfillment of the judgment The legal view was 
that the defendant was his own surety, just as the oldest juridical form 
of the free labor contract was everywhere the sale of oneself into tem
porary slavezy ~king the place of the formerly normal sale by father 
or master. The most ancient contractual obligations consisted in the 
transposition of certain procedural arrangements into the common legal 
life. In Germanic law the giving of a pledge or a hostage was the most 
ancient means of contracting debts, not only economically but also as 
far as legal formalities are concerned. However, suretyship, from which 
the pledging of oneself was derived in both Roman and Gelman law, 
was in the latter undoubtedly connected in legal thought with the soli
dary personal liability of the mem~J'S of the kinship group and the 
house community. The second form of security for future obligation, 
i.e., the pledge, was both in Roman and in Germanic law3

$ at first either 
taken as a distress or given to avoid the peI'Sonal liability of being sued 
and taken in execution; hence it was not, as it is today, a security for a 
claim existing separatdy. The giving of the pledge rather constituted 
a transfer of possession of goods which, as long as the debt remained 
unpaid, were to be in the creditor's possession lawfully, while upon 
timq, payment of the debt his possession was to become unlawful and 
thus to constitute a wrong towards the foz:mer debtor. It thus easily fitted 
in with the usual pattern of the most ancient causes of action, viz., actual 
injury to the pelson or to his possessions. The very widesplead legal 
transaction of the conditional self-sale into slavery for debt also attached 
itself in part directly to the possible modes of execution and partly to 
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the giving of a hostage, which, as we have seen, was also connected 
with procedure. The body of the debtor was to constitute the creditor's 
pledge and was to be forfeited into his lawful possession if the debt was 
not properly paid. Originally the liability for contracted debt, like lia· 
bility for vengeance and composition, from which it derived, was not a 
personal liability with one's assets but a: liability of the debtor's physical 
body and of it alone. Originally there was no execution upon the 
debtor's assets at all. In the event of nonpayment, the creditor's only 
resort was execution upon the person, whom he could Idll or imprison 
as a hostage or hold as a bond-servant or sell as a slave; where there. 
were several creditors, they could, as the Twelve Tables show, cut' him 
into pieces.se The creditor could also establish himself in the home of 
the debtor, and the latter would have to serve and provide for him 
(Einle ger );31 hut this already marks the transition to liability of the 
debtor's assets. Yet, the transition proceeded but slowly, and-liability of 
the person for nonpayment of debt disappeared in Rome' only in the 
course of the status confficts,aa while in Cennany it did not disappear until 
the nineteenth century,n The most ancient purely obligatol:y contracts, 
i.e., nexum and stipulativ, and, among the Cennans, l'aaiatio,co obviously 
signified the voluntary submission 10 a [conditional liability of the person 
as security for the] delivery of goods promised for the future.4

' 1m· 
mediate liability of the person was thus avoided. But if the promise 
remained unfulfilled, the only recourse possible was again that of resort· 
ing to the debtor's person. 

Originally all contracts were contracts relating to a change in the pos~ 
session of goods. Hence, all those legal transactions which really repre
sented old forms of contractual liability, especially those particUlarly 
rigid and formal ones which were universally required for the creation 
of a money debt, were symbOlically connected with the legal fonns of 
transfer of possession.i2 Some of these symbolic forms undoubtedly 
rested upon magical conceptions. Of permanent inBuence, however, was 
the fact that legal thought did not at first recognize as relevant any such 
intangible phenomena as simple promises but was interested only in 
wrong, i.e., a misdeed against the gods or a violation of life or limb or 
visible possession. A contract, to be legally relevant, had thus to contain 
a disposition over tangible goods, or had at least to be susceptible of such 
an interpretation.is If this was the case, it could, in the course of devtlop· 
ment, come to incorporate the most diverse contents. A transaction, on 
the other hand, which could not be fonnulated in this way could not 
become legally effective except as a transaction against cash or, at least. 
against. the deposit of a part payment which would preclude a change 
of mind on the part of the promisor. Thus arose the' principle which is 
basic in many legal systems, namely, that only purposive contracts in· 
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volving payments can be binding. This attitude was so efF'o::tive that 
even at the end of the Middle Ages the English doctrine of "considera
tion" was derived from it: where a consideration, even though it be 
only a nominal one, was actually paid the contract could assume any 
content which was not legally frowned upon; it would be valid even 
where, without that fact, there would be no legal pigeonhole into which 
it would fit The provision in the Twelve Tables on mancipario, the 
meaning of. which has been much disput~d," probably constitut.l:d a 
more primitive method of sanctioning a kind of freedom of disposition; 
while its possibilities of development were more limited, the underlying 
formal concept was essentially similar. . 

In addition to the patterns developed from the formalistic monetary 
tran~c~ons on the one hand, and procedural suretyship on the other, 
~~ .. lat._h~ e.volveda t~irdpossibil~ty .foJ-!!:'~~KJ~u~~~ -~.~~ 
legaUy. enforceable: the artificial.creation of new contractual actions out 
of actions ex delicto. This method was resorted to even in a legal system 
so higbly developed technically as the English of the late Middle Ages . 
. The economic rationalization of the law favored the rise of the con
ception that the liability for composition was not 50 much, as _,t bad 
been conceived originally, a buying off of vengeance but rather a com
pensation for the harm suffered. Tn us nonpeIfonnance of a contract 
could now be characteIized as a harm requiring compensation. Since the 
thirteenth century the lawyers and judges of the royal courts of England 
declared in an ever increasing number of contractual situations that non
performance constituted a "trespass" and thus provided legal prote~tion, 
especially by means of the writ of assumpsit,4$ just as in a technically 
quite different manner the praetorian practice of the Romans extended 
the sphere of legal protection first through the exteI)sive application of 
delictual actions and then through the concept of dolus. i6 

3. Institutions Auxiliary to Actionable Contract: Agetlc]'; 
Assignment; Negotiable Instruments 

Ewn after the creation of actionable contractual claims capable of 
assuming any content we are still far from that legal stam of affairs 
which is re<:juired by advanced and completely commercial social inter
course. 

Every rational business organization needs the possibility of acquiring 
contraccual rights and of assuming obligations through temporary or 
~nt agents. Advanced trade, moreover, needs not only the ~i
~of transferring legal claims but also, and quite particularly, a 

II. whidl transfers can be made legally secure and wbicb eJimi. 
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J1ates the need of constantly testing the title of the transferor. The de
velopment of those legal institutions, indispensable for a modern capi
talistic society, will be discusscJ elsewhere.·' In the present connection 
we shall do no more than brie8y touch upon the developments of early 
times. In contrast to Greek law, ~here direct representation was well 
known in the creation of obligations, "agency" was almost impossible in 
Roman law'" h seems that this legal situation, which was related to 
the fonnalism of the civil actions, made possible the use of slaves in those 
really capitalistic enterprises for which representation was widely ac
knowledged in practice. Again, as a result of the highly personal charac-
ter of the debt-relationship, assignment of choses in action was unknown 
in both ancient Roman and Germanic law.'9 At a rather late time Roman 
law created a substitute by means of indirect representation and also 
ultimately arrived at a law of assignment, the utility of which for busi~ 
ness transactions was impaired, however, by the substantive ethical 
tendencies of. the later Imperiallegislation,n As a matter of fact, up to 
the beginning of modem times, no stlong practical demand existed for 
the assignability of choses in action, except for those which were the 
subject matter of reguJar trade or which directly served the purpose of 
transferring claims to third parties. To meet these needs commercializa
tion wa~ achieved through instruments payable to the order of the payee 
or to the bearer, which served for the transfer both of claims, especially 
monetary claims,· and of powers of disposition over commercial goods 
and membelship lights in commercial enterprises. They had been utterly 
unknown in Roman law, and it is still uncertain whether, as Gold-. 
schmidt believed, the Hellenistic, or, as Kohler thinks, the Babylonian. 
instruments which go back as far as Hammurabi and were payable to the 
bean,~, were really genume negotiable in$trument$.~' At any rate, how
ever, '~il~y facilitated payment to and through third parties in a way 
which ','~;;S possible only indirectly under official Roman law. Tlue right
creative ll1struments are completely unknown to Roman law, unless one 
considers as such the contractus literalis, i.e., the book entry by a 
banker.52 In Hellenistic :md 13te Roman law the use of instIuments in 
writing. which had been so highly developed in the O[ient even in the 
most ancient times, was developed into the compulsory documentation 
of celtain transactions and the use of certain quasi-negotiable instru
ments, perhaps through the state's insistence upon recordation, which at 
first had been meant essentially to serve fiscal purposes.a, In the Hellenic_ 
and Hellenistic cities the technique of documentation was carried on, 
for the sake of publicity, by two officials who had been unknown to the 
Romans, viz., the courl~' remembrancer and the notary.~· The institution 
oE the notary was ta~ over from the Eastern part of the :gmpire by 
the West But in the Occident the late Roman practice of using instru-

 



ments in writing was not rc'!ally p!vmo~l'd I:.ekre the sev'!nth century and 
in connection with post-Roman practic.~s. possibly through the strong 
in6ux of Oriental, especially Syrian, traders. Then, however, the instru
~t in writing, both as the instrument payable to the order of the payee 

. and- to the beater, devdoped very rapidly,~5 a fact which is surprising in 

. ~ period whose-intensity of commerce we have to visualize as extremely 
limited in comparison to classical Antiquitv. As has been the case so 
often, the particular legal techniques adopted seem also in this connec
tionto have followed their own paths. Probably the decisive factor was 
that, after the disappearanL""e of legal unity, developments were de
telmined by tht! centers of commerce and their merely technically trained 
notalies and that the notariat constituted the only remaining bearer of 
the commercial traditions of Antiquity and thus was the only creative 
force. However, with respect to the very use of instruments, the develop· 
ment was favored also by the irrational modes of thought of Gennanic 
law. In popular ideas the instrument appeared as a sort of fetish, \'Y,the 
~rmal delivery of which, at first made before witnesses, specific'legal 
e'ffects were produced, just as by othet, originally quasi-magical symbols 
such as the throwing of the spear or the fe.~tuka of Germanic, Ot the cor" 
responding bukattttu of B;:;.hylonian law.u Originally one did not deliver, 
as the symbol, the instrument with the writing upon it but the parch
ment without writing, and only afterwards was the record entered upon 
it." But while in Italian law, owing to the concomitance of German 
legal sy.mbolism and the practices of the notaries. the development of 
documentary evidence was greatly favored even in the early Middle 
Ages,'! it remained unknown for a long time in English law, where the 
decisive legally constitUtive role was played by the seal.·· The develop
ment of the types of commercial paper characteristic of modc:rn 'C;om
meree took place in the Middle Ages to a large extent, however, under 
Arabic inRuence, as a result of partly administrative and partly com
mercial needs.'~ Ancient Roman commerce apparently could and had 

,to get along without these technical devices. which today seem to us to 
be indispensable. 

4- Limif4tions of Freedom of Contract 

I. IN GENERAL. Today it is fundamentally established that any con
tent whatsoever of a contract, in so far as it is not excluded by limitations 
on the freedom of contract, creates law among the parties and that par
ticular fonns are necessary only to the extent that they are prescribed 
for reasons of expediency, especially for the sake of the unambiguous 
demonstrability of rights, and thus of legal security. This stage was 
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reached only quite late: in Rome, by means of the gradual interna
tionalization of the la wand in ulodem times under the inHuence of the 
Civil taw doctrine anll the needs of trade. Yet, despite this generally 
existing freedom" of contract, modem legislation does not content itself 
with the general rule that parties to a contrac.t may agree to whatever 
they please, provided they do not violate certain specially established re
strictions. Instead, it ·rather regulates various types of agreements by 
certain special rules of ius dispositivum j i.e., rules which are to be opera
tive only where the parties have not provided otherwise.G1 However, this 
phenomenon is, in gen<!ral, due to considerations of mere expediency. 
As a rule, the parties do not tllink of really taking care of all the possibly 
relevant points, and it is also convenient to be able to stick to tried and 
well-known types. Without these, modem commercial intercourse would 
scarcely be possible. But the significance of the enabling norms and of • 
freedom of contract are by no means exhausted in this respect They 
can have an even more fundamental signifiance. • 

In certain situations the normative control through enabling lules 
necessarily extends beyond the task of [he mere delimitation of the range 
of the parties' individual spheres of freedom. As a general rul~, the per
mitted legal transactions include a power of the parties to the transaction 
to affect even third parties. In some sense and to some degree almost 
every legal transaction between two persons, inasmuch as it modifies the 
mode of the distribution of disposition over legally guaranteed powers 
of control, affects relations with an indeterminately large body of out
siders. This effect takes place in many different ways. To the extent that, , 
from a purely formalistic point of view, the agreement creates claims and 
obligations only between the immediate parties, no external effec15 at all 
seem to result, as in that case nothing appears legally guaranteed exlEpt 
the prospect that the promise will be fulfilled. Again, to .the extent that 
the transaction only concerns legal transfer of ~ori from one hand 
to another, as is usually the case, the in.terest of third parties seems to be 
hardly affected. lhe goods remain as inaccessible to them as they were 
before -13nd all they have to do is to recognize a new person as the pro
prietor. In truth, however, this lack of effect on third parties' interests 
is never more than relative. The interests of every creditor of a person 
contracting a debt are affected by the latter's increased liabilities, and 
the interests of the neigh~TS are affected by every sale of land, for 
instance, through the changes in its use which the new owner may, or 
may not, be economically able to introduce. These are empirically possi
ble repercussions of rights that are generally admitted and guaranteed by 
law. These repercussions are by no means always ignored by a legal 
system; for an illustration we may refer to the prohibition of d.!e assign-
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ment of ·claims to "a more powerful creditor" as existed in late Roman 
la\\l.62· .' 

There are, moreover, cases in which the interests of third parties caq 
. ,be affected ih still ~nother way through the utilization of fret::dom of 

contract. When, for example, someone sells himself into slavery, or a 
worn 1.. through contracting marriAge, submits to the marital power of 
her husband, or when a parcel of land is subjected to a family St:ttle
ment (fidei commissum), or when a corporation is formed by a number 
of individuals, interests of third persons are thereby affected in a way 
which-is (jualitatively different from that in which they are affected in 

. the cases stated earlier, although the actual degree of affectedness may 
be (juantitativdy lesser and its actual manner may greatly vary from 
case to case. In the second group of cases there is created for the benefit 
of the contral:ting parties an entirely new special ~w which binds every 
third person's claims and expec<ations to the extent to 'which legal 
validity and coerdve guaranty are ascribed to the arrangements 'of the 
contracting parties. This situation is thus different from the former, since 
the rules of the new special law take the place of the hitherto prevail
ing general rules-·e.g., on matters such as the validity of agreements, 
or a creditor's power to seize assets of property. The entirely new rules 
of a special law now apply not only to all new but often also to the 
already existing contracts of the person who has become a slave, a 
married woman, or an estate owner under a family entailment, and, in 
the case of the persons who have become stockholders of a corporation, a 
new special law applies to at least some of their contracts. The peculiar 
technique of juridical expression may frequently obscure the meaning of 
the situation and the way in which dae interests of third parties are 
aHu:ted br.it A toqxlration, for exaatple, must legally possess a certai,n 
df'dami api~ wlOOh may be reduced, under certain precautions, by'a 
~ecision 'cl a ~olders' meeting. ID ptac;'tice this means that the 
persons ~ ha~e ~bined to form a corporation are compelled by the 
law rp declare a certain surplus of the mmmon property in goods and 
claims over and above the "debts" to he permanently available fOr 
creditors and members aC(juiring stock at a later date. When they c;'om
pute the pro6tS annually to be distributed. the managers and members of 
the corporation are bound to this declaration by the threat of cr:iminal 
prosecution for the infringement of the rule which provides that no 
profits may be distributed unless the fund, which has been declared as 
"capita~" remains covered by the value of tangible goods or claims com~. 
puted under the rules of proper evaluation and accounting. Provided 
th~t certain ~utions are observed., the members of the corporation 
are allowed, hewever, to withdraw their declaration and thus to reduce 
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thl':: corcespondmg guacallty for Ute credito!$ iJnd later stockholders. In 
ot.her words, they may h<:':nceforth distribute I~ro6t5 despite the fact that 
th~· originaHy declared amount' is not covered. h is ohviow that the 
possibility of cfC'.ating a corporation as it is provided by such enabling 
special rutes of law affel."ts the interests of third parties who are not at 
the moment members of the corporatiou; viz., creditors and later pur
c.has:ers of stock. The same is true of the significance for third parties of 
the limitations of conh"actual freedom which arise from a person's volun
tary entry into slavery, or of the creation of the mortgage in favor of the 
wife on aU the assets- of the h~sband as it arises under several legal 
systems.. where, upon marriage, the wife becomes a mortgagee even with. 
priority over older mortgages.·' It is clP.af that ulis mode of inHuencing 
the legat situation of third parties, which deviates from the otherwise 
valid legal rules, goes beyond those "repercussions" which can arise 
outside the circle of athe immediate participa1lts from almost any legal 
transacpon. We shall not ~ heR: the: various transitional stages by 
which these two classes of phenomena are con~~ with one anotheT. 
In the sense in whi.ch we discuss it now, "freedom ot cont,'"3Ct" means the 
power to' participate effectively in such legal transactions as exte!ld be
yond the immediate circle of the participants not only by indirect reper
cussions but by the creation of special law. Even where this power is 
subject to some :esa1ctions protecting interests of third parties, it meall~ 
more than the mere concession of a "right of freedom" in the sense of a 
simple empowerment to perform, or to abstain from the performance of, 
certain concrete acts. 

On the other hand, the law can refuse legal validity to agreementS 
which do not appear at all directly to affect the interests of outsiders, 
or which at least do not involve any sort of special law apart from the 
generally valid law, and which even seem to confer upon third parties 
advantages rathet·than harm The reasons for such limitations of cotJ
tractual freedom may be very diverse. Thus classical Roman law did not 
admit the creation of a corporation or resort to any other device which 
would amount to affectiq.g ~he interests- of third parties through the 
~tablishment of special law, it refused to admit that in the establish
ment of a partnership the general law could be modified through the 
creation of a special partnership Fund or the assumption of joint and 
several liability by the parmers. It also refused validity to the creation of 
permanent rent charges thrm.lgh rent purchase or emphyteusis even 
though they would affect third parties only indirectly. The use of the 
last named institution was denied, at least to private persons, as the 
institution of the ager vectigalis was originally available only to the mu
nicipalities and only later became available to the owners of landed 
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estates." ClaWcal Roman law also did not know negotiable instruments 
and originally did nC!t even allow the assignment of chore:; in action. 
Modrm law not only prevents the creation of special law through a 
contract by which an individual would subject himsdf to a relationship 
of Slavery but, like Roman law, also for a long time excluded the en
Olmbering of landed property with perpetual rent charges; only quite 
teeently and under strictly limited conditions did the latter become per
missjble in Germany.u Modem law, furthermore, regards manyagree
ments which were reg3Ided as quite normal in Antiquity as violating 
good morals and thus invalid, even though they aJIect third parties 
neither through the creation of special law nor by indirect repercussion. 
Excluded are, in particular, individual agreementS as to sexual relations 
for which £ull freedom of contract existed in ancient Egypt, &II sina: 
legitimate marriage is the only form today. The same observation obtains 
for other family auangements, such as the major part of those agree
ments on paternal and domestic authority which were common in 
Antiquity.ar 

, The reasons for these differences in the ways of limiting freedom of 
contract are of many diJIerent kinds. Certain empowerments may be 
lacking simply because the legal recognition of the particular commer
cial institutions was not felt at the time as a real need. This would 
probably explain the absence of negotiable instruments in ancient law, or, 
more exactly, in the official law of the Roman empire; instruments of 
an at least externally similar sort were not altogether unknown in An
tiquity; they occur, for instance, as early as in Old Babylonian times." 
The same explanation may hold true of th~' absence 'of modem capi-
talistic forms of association, for which 'AntiG:Jiry had no parallels other 
than the various forms of state capitalist aS~l)dations, as ancient capi
talism was ~ntially living off the state. But t.t,{, absence of an economic 
need is by no means the only explanation c£ the lack of certain legal 
institutions in the past. Like the technological method& of industry, the 
,rational patterns of legal technique to which the law is to give its 
guaranty must first be "invented" before they ,~n serite an existing eo .. 
nomic interest. Hence the specffic type ot' ~edtniques used in, a legal 
system or, in other words,' its modes of thought are of far greater signifi
cance for the likelihood that a certain legal institution will be invented 
in its context than is ordinalily believed. 

Economic situations do not automatically give -birth to new legal 
forms; they merely proVide the opportunity for the acrual spread of a 
legal technique if it is invented. Many of our spect6cally capitalistic 
legal institutions are of medieval rather than Roman origin, although 
Roman law was much more rationalized in a logical sense than medieval 
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law. While this fact has certain economic reasons, it is also due to a 
. variety of reasons deriving entirely from differences of legal technique. 
The modes of thought of western medieval law were in many respects 
"backward." Thus, it was not logic but a sort of legal animism or magic 
when the instillment in writing was conceived as a tangible embodi
ment of "rights" rather than as a rational mode of ploof. Not logical 
either was the customary practice, derived from legal particularism, of 
imposing upon all sorts of groups solidary responsibility towards outsiders 
for all their membels; or the readiness to recognize separate funds in 
the most diverse spheres/9 a phenomenon which, like the one mentioned 
jus~,before, is explicable only in the light of purely political conditions. 
The5e very elements of "backwardness" in the logical and governmental' 
aspects of legal development enabled business to produce a far greater 
wealth of practically useful legal devices than had been available under 
the more logical and technically more highly rationalized Roman law. 
Quite genera))y one may observe that those special institutions which, 
like those of medieval commercial law, were particularly well suited for 
the emerging modern capitalism, . could ari5e more easily in the context 
of a society which, for political reasons, produced a variety of bodies of 
law corresponding to the needs of different concrete interest groups. 
However, it was also important that the "5cientinc" treatment of law 
could not then exist, that is, that for a principle to have legal validity 
it had to be "construed" out of a system of given concepts, and that 
nothing outside such logical construction could juristically even be "con
ceived." Under certain circumstances, legal rationalism may indeed im
ply an impairment of creative ability, although this point should not be 

,.so exaggerated as it has occasionally,been done in recent times [see 
sec. viii]. Predominantly ethical or political interests and ~onsiderations 
are responsible for such other limitations on the freedom of contract as 
its exclusion or restriction in family mattels, such as is characteristic of 
most modem legal systems, or the prohibition of contractual submission 
to slavery. 

2.. CON1BAcr AND THE OBIGIN OP MARJUAnE.fG Freedom of contract 
in sexual affairs is not primitive. Those tribes which are most backward 
tecftnologically and are least differentiated economically and socially 
live in de facto lifelong patriarchal ,polygamy. The disgustful rejec
tion of endogamy ob\'iously began in the nauowest circle, within the, 
household community, in connection with the relative diminution of the 
sexual urge through cornman upbringing. The exchange of one's own 
sister for the sister of anoth~r is probably the oldest kind of sexu.a.l cort
tract. From this then developed the ,barter of the woman by her kinship 
group'in return for commodities and ultimately the normal form of 
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matriage, namely, wife purchase,71 which both in India and in Rome 
continued to exist as the specifically plebeian fonn of marriage to~ther 
with the aristocratic forms of marriage, i.e., abduction or sacramental 
ceremony." However, both marriage by abduction and by sacramental 
ceremony are products of the formation of certain social organizations. 
The fonner arose as a result of the fonnation of military consociations, 
which not only tore the young men from their families but also con
solidated the women and their children into maternal groups. In the 
men's house, abduction was the heroic way of obtaining a wife, but the 
men who lived in ~uch a community might also purchase wives from 
outside. o,mbined with the custom of abduction, these practices led to 

the formation of cartels for the exchange of women and thus apparently 
to the emergence of exogamy. It came to be regulated totemistically 
where animistic conceptions of a certain sort became established, espe
ially and originally among peoples whose phratries were also hunting 
groups and subsequently became magical cult-communities with sacra* 
mental rites. The less developed the phratries were, or the more they 
disintegrated, the more prominent became patriarchal marriage, espe
dally among the chiefs and honoratiores. In their case it easily resulted 
in polygyny with full control of the master of the household over its 
members, whom he could use at will for his own purposes; or, where 
the kinship groups remained strong, the chief could at least use them 
for barter, but he had to give a share of the yield to the members of 
the kin group. Limits to this use of the members of the household were 
6rst imposed upon the headman by the sib of his wife. A family of high 
status would not sell its daughters as beasts of burden or for unlimited 
exploitation; they would be given to outsiders only upon reassurances as 
to their personal status and as to a preferred status for their children 
vis--a-vis the children of other wives or female sines. In consideration ·0£ 
such assurances, the daughter would be endowed, upon being given 
away, with a dowry. It was -in these ways that there arose the notion of 
the legitimate principal wife and legitimate children. i.e., the legal char
acteristics of legitimate marriage. Dowry and agreement in writing con
cerning continuous support for the wife, her dower, the payment to be 
made to her upon abandonment, and the legal pqsition of her children 
became the test by which full marriage was to be distinguished from 
all other sexual relationships. 

Simultaneously, however, the freedom of the sexua1 contract un
folded in many different forms and degrees. Service marriage (Dienst
ehe),T3 trial malIiage, and temporary companionate maJIiage7

' can be 
found, ~nd daughters of noble families in particular were anxious to 
avoid the subjection to the pJtriarchal power of the husband. Con-
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ame.ntly there existed all the fonns of prostitution, i.e:, the rendering 
of sexual services for a tangible re um as distinguished from the con
tinuous support specifically f.roVided by marriage." Prostitution, both 
beterosexual and homosexua , is as old as the possibility of ohtairung a 
return for it. On the other hand, there has hardly ever existed any com
munity in which this way of earning a living would not have been re
~:£!r dishonorable. This discrimination was not so much created as 

. by the specifically ethi~ and political evaluation of formal 
marriage for the sake of the militarily and religiously import2.nt purpose 
of ptocft:ating legitimate children. Halfway between marriage and prosti
tution there was, especially among the nobility, the institution of con- . 
cubinage, i.e., a permanent sexual relation with a maid servant, a co·wife, 
a hetaera, a bayadere18 or some other kind of woman living outside of 
marria~ or in "free" marriage of the common or the refined type. The 
status Of the children of such a union was mostly left to the diScretion 
of the father, limi ed only by the monopoly rights of the children of the 
principal wife. Greater restrictions were established, however I by those 
who wielded he monopoly of citizenship, the politico-economic privi
leges of citizenship being reserved to the soris of male and female 
citizens. This pri~ple was observed with ~ar ~orce by the democ-
. racies of Antiquity. Other limitations were im~d by prophetic reli
gion, for reasons previously discussed [ch. VI:xiv]. In contrast to the 
freedom of the sexual contract of ancient Egrpt, which had its cause in 
he absence of all political rights of the popu ace, the oldest Roman law 

disapproved as ~ ""pes of all sexual contracts except marriage and 
concubinage, which was recognized as a kind of IIldrriage of lower lega'J 
status for certain special situations.1T But the latter was finally proscribed in 
the Occident by the Lateran Council [1215/161 and the Refonn'ation. 
The father's right of disposition over the children was seriously limited 
lirst by sacred law, then subjected ,!.O additional limitations, and finally 
abolished fOr military, political, and ethical reasons. ' 

Today the chances of a return to freedom of sexual contract are 
more remOte han ever. The great mass of women would be opposed to 
sexual competition for the males which, as we can conclude from the 
Egyptian .sources, stror.gly increases the economic opportunities of the 

. women of superior sex appeal at the expense of the less attractive; it 
would also he opposed by all traditional ethical powers, especially the 
dn..aches. Yet, while such absolute freedom seems impossible, a similar 
state of ail' airs may he produced within the framework of legitimate mar
riage by a system of easy or completely free divorce combined with a 
system whereby the position of die wife remains both free and secure 
with ~ ro property rights. Such relath.'l! freedom has obtained, in 
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varying degrees, in late Roman, Islamic, Jewish, as well as modem 
American law; it also obtained, though' only for a' limited period, in 
those l~islations of the eighteenth century which were in8uenced not 
only by the contract theory of the rationalist Na,ural Law but also by 
considerations of population policy.f8 The results have vaIied greatly. 
Only in Rome and in the United States has the legal freedom of divorce 
been aaually accompanied, for a time, by a high divorce rate. T8 As once 
in Rome, both economic freedom and freedom of divorce are strongly 
desired by the women in the United States where their position in the 
home as well as in society has come to be secure. The majority of Italian 
women, on the other hand, who are strongly bound by tradition, have 
rejected freedom of divorce even in recent times, probably because they 
are afraid that female competition for the male would become more 
acute and certainly because they do not wish to jeopaIdize their eco
nomic security, especially in old age, just as an aging worker would be 
afraid of losing his daily bread. Generally both men and women seem 
to favor a formally Iigid or even indissoluble type of marriage where 

, loose sexual behavior is regarded as peImissible for the members of one's 
own sex; men may also be content with such kind of marriage where, 
because of weakness or opportunism, they are apt to condone a ce!tain 
female license. But the decisive reason for the repudiation of freedom -
of divorce by bourgeois public opinion is the real or imagined danger to 
the children's educational chances;'besides, authoritarian instincts on the 
part of the men have also played their part, especially where women 
have become economically emancipated to such a degree that the men are 
concerned about their position in the family and their male vanity is 
thus arousOO. There are, furthermore, the authoritarian interests of the 
political and hierocratic poweIs, strengthened by the idea which has be
come powerful through the very rationalization of life in the cont:raaual 
society, that is to say, the idea that the fonnal integrity of the family is 
a source of certain vaguely specified irrational values or is the supporting 
supIa-individual bond for needful and weak individuals. In the last gm
eration' all t ese heterogenous motives have resulted in a backward move
ment away from freedom of divorce and in some n:spects even from. 
economic freedom within marriage. .' > ' 

3. PRBEDOM OP TESTATION, i.e., freedom of economic and nonuallJ' 
intra-familial disposition, has also met in modem times with restrictive 
tendencies. But we shall not try to trace here the formal coU.tse of legal 
history of testamentary disposition. Evidence of complete or almost com
plete substantive freedom of testation can be found only twice in history, 
viz., in Republican Rome and in England, i.e., among two peoples both 
of which were strongly expansive 'and governed by a stratum of land-
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owning lwnoratioTes. Today its principal area of application is the 
United States, i.e., the area of optimal economic opportunities. In Rome 
freedom of testation increased with the policy of militalY expansion 
which offered to disinherited sons the prospect ci. material y,ell-heing 
in the conquered territories, while it was cut down through the practice 
of breaking "unnatural" wills taken over from Hellenic law as the age 
9£ colonization was coming to an end.so In English law freedom of testa~ 
tion aimed at the stabilization d the fortunes of the great fa~Uies, which 
was also served by the very opposite institutions of feudal succession to 
real estate, primogeniture, and entailed estate (fidei commissum)._l In 
modern democratic legislations the restriction or elimination of freedom 
ci. testation by means of generous indefeasible shares, or the prevention 
of primogeniture in the French Code through compulsory physical pa'r
tir:ion has been and still is largely politically determined. In the case of 
Napoleon, the intention of destroying the old aristocracy by compulsory 
partition of their estates was accompanied by the desire to establish 6efs 
as bearers of the new aristocracy which he was trying to create; this 
latter institution was referred to in his famous assertion that the intro
duction of the Code would place in the hands of the government the 
distribution of. social power.S: _ -

4. CONTRAcrUAL CONSTITUTION OF SLAVERY. The suppression of 
slaver")",! by the prohibition of even a voluntary submission to formally 
slavelike relations was the product of the shift of the center of gravity 
of world economic rule into areas where several elements happened to 
coincide: slave labor. w~ ~nprofitable b~ca~se of high maintenance costs; 
the wage system With It$" threat of dismissal and unemployment had 
come to provide indirect coercion to work; and direct coercion was re

guded as less effeCtive than indirect pressure to obtain work of high 
quality and to extort labor from the dependent strata ~ithout the great 
risks involved in large investments in slave labor. The teligiouscommu
nities, especially Christianity, played a very slight role in the su~ion 
of slavery in Antiquity, less, for example, than the Stolfj in the Middle 
Ages and in modem times, its role was somewhat greater but by no 
means decisive. In Antiquity, it was rather with the paCification of the 
foreign relations of the Empire, which left peaceful slave trade as the 
only major source of slave import for the West, that capitalistic slavery 
came to decline. The capitalistic slavery of the Southern United States 
was doomed once the supply of free land was exhausted and the cessa
tion cl the impf'IItation of slaves had raised slave prices to monopolistic 
levels. Its elimination through the Civil War was' accelerated by the 
purely political and social antagonism of the democratic farmers and the 
Northern plutocratic bourgeOisie against the Southern planter jiristoc-
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racy. In Europe it was the purely economic evolution of the medieval 
organization of work and labor, especially the growth of the guild system, 
which resulted in keeping the crafts free of slave labor even though 
slavery never completely disappeared from southern Europe during the 
Middle Ages. As far as agriculture was concerned, more intensive pro· 
duction for export led even in modem times at first to greater servitl.!de 
in the status of the agricultural laborer; but unfree labor was finally 
found to he- unprofitable with the emergence of modem techniques of 
production. However, for the final and complete elimination of personal 
servitude, strong ideological conceptions of natural law were ultimately 
decisive everywhere. The patriarchal slavery of the Near East, the an
cient seat of this institution which was much less intensively spread in 
East Asia and India, is on the verge of extinction as a result of the sup
pression of the African slave trade. Once its military significance, which 
was great in ancient Egypt as well as in the late Middle Ages, was 
rendered obsolete by the military technique of the mercenary armies, its 
~nomic significance, which had never been very g:-eat, also began to 
decline rapidly. As a matter of fact, in the Orient slavery never enjoyed 
a role corresponding to that played by the plantation slaver;' on the 
estates of Carthage and of late Republican Rome. In the Orient most of 
the slaves were domestic servants just as they had been in the Hellenic 
and Hellenistic regions. Some, on the other hand, constituted a sort of 
interest-bearing capital investment in industrial workers, as ~ad also been 
the case in Babylonia, Persia, or Athens. In the Near East, and still 
more in Central Africa, this patriarchal slavery approximated a free labor 
relationship more closely than the legal form would lead one to suppose. 
Yet, Snouck Hurgronje's observation in Mecca that a slave would not be 
bought in the market unless he approved of the personal qualities of 
the master, and that the master would resell the slave if the latter should 
tum out to be grossly dissatisfied with the former:' seems to be the 
exception rather than the rule and to be brought about by the great de
pendence of the master on the good will espedally of his domestic slaves. 
In Central Africa, even today, a slave who is dissatis6.ed with his master 
knows how to compel the master to give him, by way of nome 
d4tio,a' to another master for whom he has a greater preference.88 But 
this, too, is certainly not universally true. Yet the nature of orientu theo
cratic or patrimonial authority and its inclination toward the ethical 
elaboration of the patriarchal side of all dependellce telationships have 
created at least in the Near East a highly conventionalized security for 
the slave vis-i-vis his master. Consequently, unrestrained exploitation in 
the manner of late Roman slavery is practically excluded. The begin
nings of this trend can be found already in ancient Jewish law, and the 

.. 
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decisive motivation for this conduct was provided by the very circum
stance that the ancient institutions of levying execution upon the debtor's 
person and of debt slavery entailed the probability of enslavement of 
one's fellow citizens. 

5. OTHER UMiTAnONS OP PJ\ElWOl'; OP OONTRACJ'. Finally, the s0-

cial and economic interests of the in£l.uential, especially ''bourgeois,'' 
strata of society also constitute the cause of such limitations on the free
dom of contract as the prohibition to put feudal or other permanent 
encum brances upon land for the benefit of private parties. Such transac
tions were excluded in the law of Republican Rome just as they were 
again prohibited in the Prussian Land Redemption Laws.'7 In both in
stances the operative factors were bourgeois class interests and the ec0-

nomic conce?tions associat~d with them. Roman legislation, which dur
ing the Republic did not recognize the emphyteusis except as ager vee· 
tigalis on public lands, like the present de facto limitation in Germany of 
the creation of similar tenures in l:mds owned by the s~te or by state
approved colonization cOIporations,88 was a product of the concern of 
the bourgeois landed inter"t?st.<: for legal marketability of land and for the 
prevention of th~ aeve)opme-;t of s~gneurial rights or similar obligations 
tied to the land. 

5. Extension of the Effect of a Contract beyond Its 
Parties-"Special Law" 

Just as in Roman law, so in the modern rationalized law that type 
of regimentation of freedom of contract which results from the combina
tion of all the factors just mentioned is generally achieved nOt by 
prohibiting the proscribed agreements hut simply by the failure of the 
legal order to provide the particular ~ntract or, in Rome, the par
ticular actio, and by so regulating the available rype<ontracts that their 
nOrmS:tIe incompatJble with the disapproved types of agreement. On the 
other hand, the technical form in which the law provides the power in a 
legally valid way to engage in those transactions which, like the forma
tion of a btlsiness corporation, affect the interests of third parties, con
sists in the official establishment of certain standard tenns which must 
be incorporated in every such arrangement by individual parties if it is 
to be legally effective not only between these parties but also against 
outsiders; for if there are no other reasons for denying its validity, the 
arrangement itself can have legal effects upon the participants, even 
if third parties are not bound by them. This modem technique of leav-
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ing it to the interested. parties thus to create law not onl'f for themselves 
• but also with operative effects as regards third parties gives those in

terested parties the advantages of a legal institution of special low, pro
vided. they comply with the su~tantive requirements as expressed in 
those terms which they have to incorporate in their arrangement This 
modem type of special law differs from that type of special law which 
was allowed. to develop in the past. The modem technique is a product 
of the unification and rationalization of the law; it is based on the official 
monopoly of law creation by, and the compulsion of membeIShip in, the 
modem p,:>Jitical organization. 

ln the past, special law arose normally as "volitive law" (gewillkurres 
Recht), that is, from tradition, or as the agreed. enactment of consen
sual status groups (Einllerstiindnisgemeinschaften) or of rational as
sociations. lt arose, in other words, in the form of autonomously 
created nonns. The max'm that "particularistic law" (i.e., volitive 
law in the above sense) "breaks" (j.e., takes precedence over) the 

, "law of the land" (i.e., the generally valid common law) was recog
nized aJrnost universally, arid it obtains even today in almost all legal 
systems outside the Occident, and in Europe, for example, to some extent 
for the Russian peasantry. But the state insisted almost everywhere, and 
usually with success, that the validity of these special laws, as well as 
the extent of their application, should be subject to its consent; a~d the 
state did this in just the same manner in whi.ch it also transformed the 
towns and cities into heteronomous organization<: endowed by the 
state with powers defined. by it. In both C;j~es, however, this was not 
the original state of afFaiIs. For the body of laws by which a given 10' 
cality or a group were go·;emed. was largely the autonomously arrogated 
creation of mutually independent communities between which the con
tinuously necessi~ted adiu""lIlent was either 2chicved. by mutual com
promise or by impositioll th..-ough tho.se political or ecclesiastical authori
ties which would happen at the given time to ha'le preponderant 
power. Wirll this observatilJn we return to phenomena which hav~ 
already been touched upon, in a different context, earlier in this section. 

Prior to dIe emergence and triul:n?i1-::f the purposive contract and 
of freedom of contract in the modem sense, and prior to the emergence 
of the modem state, el<'ely consensual group O{ rational a~ociation which 
represented a special legal onler and which therefore might pr~rly 
be named a "law community" CRechtsgemeinsc:h04t) was either con
stituted in its membership by s41ch objective chemcteIistic:s as hirth, 
political, ethnic, or religious denomination) mode of life or occupation, 
or. arose through the process of explicit fraternization. The primi~ive 
situation, as we have seen above, was t.,1,.at any lawsuit that would 
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correspond to our procedure could take place only in the form of com· 
position-proceedings between different groups (sibs) or members of dif· 
ferent groups, "'ithin the group, i.e., among the membeIs of the group, 
patriarchal arbitration prevailed. At the very oIigin of all legal history 
there thus prevailed, if viewed from the standFoint of the political 
power and its continuously' growing strength, an important dualism, 
i.e., a dualism of the autonomously created. Jaw between groups, and 
the norms determinative. of disputes among group members. At the 
same time, however, another fact intruded into this apparently simple 
situation: namely, that even at the earliest stages of development known 
to us the individual often belonged to sataal groups rather than to just 
one. But neverthe1ess, the subjection to the special law was initially a 
strictly personal quality, a "privilege" acquired by usurpation or grant, 
and thus a monopoly of its possessors who, by virtue of this fact, became 
"comrades in law" CRechtsgenossen). Hence, in those groups which 
were politically integrated by a common supreme authority, like the 
Persian empire, the Roman empire, the kingdom of the Franks, or 
the Islamic states, the body of laws to be applied by the judicial officers 
differed in accordance with the ethnic, religious, or political charac· 
teristics of the component groups, for instance, legally or politically 
autonomous cities or clans. Even in the Roman empire, Roman law 
was at first the law for Roman citizens only, and it did not entirely 
apply in the relations between citizens ~nd noncitizen subjects. The 
non-Moslem subje<.ts of the Islamic states and even the adherents of 
the four orthodox schools of Islamic law live in accordance v.'l1h their 
own laws; but when the former resoIt to the'Islamic judge rather than 
to their own authorities, he applies Islamic law, as he is not obliged 'to 
know any other, and as in the Islamic state the non-Mosiems are mere 
" b' ts" su ~ec . 

On the other hand, in the medieval Imperium, every man was entitled 
everywhere to be judged by that tribal law by which he "professed" to 
live,- The individual carried his professio juris with him wherever he 
went. Law was not a lex terrae, as the English law of the King's COUIt 
became soon after the Norman Conquest, but rather the privilege of the 
person as a member of a particular group. Yet this principle of "personal 
law" was no more consistently applied at that time than its opposite 
principle is today. 

Under any such syster.ls it was inevitable that difficulties were to 

arise in conflicts between p .. :rsons subject to different bodies of law, and 
with [hem the need for a cert3l!1 measure of common legal pri,~ciples, 
which increased rap£dly with the growing intensity of inter('ourse. There 
either emerges, then, as it did b Rome, a "juc; gendum," which co· 

I , 

 



ii] Forms of Creation of Rights 

exists together with the "ius civile" of each gr~)Up; or, as occurred in 
England, the political or hierocratic ruler will by virtue of his imperium, 
impose upon his courts an "official law" which is to be the only binding 
one; or it may happen that a new political group, usually a local one, 
will fuse the substance of different legal rules into one new body of 
law. The oldest Italian city statutes were well aware that the citizens 
had "declared" that they were living under Lombard law, but in a 
characteristic divergence from older legal notions, it was the civitas, the 
personification of the total body of the citizens, which was said to have 
accepted as its confessio iuris either the Lombard law or, as its supple
mentary source, the Roman law; or it, the civitas, may have adopted the 
Roman law, and the Lombard law as its secondary system.eo However, 
all volitionally formed associations always strove for the application of 
the principle of personal law on behalf of the law created by them, but 
the extent to which they were successful in this respect varied greatly 
from case to case. At any rate, the result was the coexistence of numerous 
"law communities," the autonomous jurisdictions of which overlapped, 

• the compulsory, political association being only one such autonomous 
jurisdiction in so far as it existed at all. By virtue of their membership, 
"comrades in law" cou1d monopolize the control of certain tangible 
things or objects, for example, land of a certain type such as copyholds 
or fiefs; however, when these '1aw communities" ceased to be closed 
shops under the pressure of certain interests, and when these commu
nities increased so that anyone individual member was simultaneously 
belonging to several groups, then the special law ci. any "law com
munity" became almost identi6ed with the ownership of the particular 
object so that now, in the reverse sense, such ownership became the 
test for membership in the particular special law community.8J This was 
also a step towards the situation which prevails today, namely that those 
relations which are subject to a special law are formally and generally 
accessible to any person. Nevertheless, it was only one step in the transi
tion to the modem situation. For all special law of the older type con
rerred enduring legal privileges either directly on certain persons be
longing to a group or on certain objects the possession of which provided 
this membership. In modem society special legal regulation may also 
be occasioned by the existrnce of certain purely temnical'or economic 
conditions such as ownership of a factory or a farm, or the exercise of 
the profession of attorney, pharmacist, craftSman of a C'ertain kind, etc. 

Naturally every legal system has certain special nonns that are bound 
up with technical and economic facts. But the speCial bodies of laws 

. which we are discussing at this point were of a diff~rent character. 1he 
applicabil:i~y of this type of special law was founded not on economic 
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or technical qualities but on status, i.e" qualities derived from birth, 
mode of life, or gwup membership ("nobleman," "knight," or "gu~ild 
fellow") or certain social relationships with respect to material objects 
such as a copyhold or a manor. It has therefore always been the case 
that the applicability of a special law was conditional upon a particular 
quality of the person or upon his relationship to some material object." 
In marginal cases, the "privilege" could even adhere to a single individ
ual or object and it did so in fact quite frequently. III that case, the 
right coincided with the law; the privileged. individual could claim as 
his light that he be treated in accordance with the special law, But 
even where it was significant that one belonged. to a group of special 
corporate status or that one stood in a special relationship to a group of 
objects, it was natural to regard the application of the special legal norms 
as the personal right of the interested parties. The idea of generally 
applicable norms was not, it is true, completely lacking, but it inevitably 
remained in an undeveloped state; all law appeared as the privilege of 
particular individuals or objects or of particular constellations of individ· 
uals or objects. Such a point of view had, of course, tu be opposed. by 
that in which.the state appears as the all-embracing coercive institution. 
At times, especially during the' first period of the rising "bourgeois" strata 
in ancient Rome and in the modern world, the opposition was so strong 
that the very possibility of "privileges" was repudiated.. The creation of 
privileges by vote of the popular assembly was regarded as impossible in 
Rome,es and the revolutionary period of the eighteenth century pro· 
duced. a type of leglslation which sought to extirpate every form of 
associational autonomy and legal particularism. h This end :was never 
achieved completely, however an~ we shall SOOn see how modem law 
has created. ,\new a great mass of legal particularisms. But it has done 
so upon a basis which differs in many important respects from that of 
the privileges of the older corporate status groups. 

The ever-increasing integration of aU individuals and all fact-situa
tions into one compulsory institution which today, at least, rests in 
principle on formal "legal eql1ality" has been achieved by two gre:n ra
tionalizing forces, i.e" brst, by the extension of the market economy and, 
second, by the bureaucratization of the- at:tivities of the organs of the 
consensual groups. They replaced. that particularist mode of creating law 
which was based upon the private power or the granted privileges of 
monopolistically closed organizations; that means, they reduced the au
tonomy of what were essentially organized status groups in two ways: 
The first is the formal, universally accessible, but closely regulated 
autonomy of voluntary associations which may be created by anyone 
Wishing to do so; the other conslsts in the grant to everyone of the power 
to create law of his own by means of engaging in private legal- transac-
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00115 of <;erl:a::l k;!~ds: lbe decisive facLC~ b thiii traasfOf"mation of the 
technical fontls of autonomous leglslati'in werL, politically, the powcr
neoJs of the rulers and officials of th'e state as it was growing in strength 
and, economically, the interests of those segments of society that were 
oriented towards power in the market, i.e., thDse persons who were 
economically ptivileged in the fonnally "free" compditive struggle of 
tilt' market by virtue of their position as property owners-an instance 
of "class position." If, by virtue of the principle of fonnallegal eCj.lality, 
E:veryone "without respect of person" m&y establish a business corpora
tion or entail a landed estate, the propertied classes as such 0 btain a sort 
of fa"I:'Jal ""utnnomy," since they alone are able to utilize or take ad-

" ,\'llTltage of these powers. 
However, this amorphous autonomy merits the designation of "auton

omy" only in a metaphorical sense; for, unless the word "autonomy" is 
to lack all precision, its definition presupposes the existence of a group 
of p!!rsons which, though membership may fluctuate, is determinable, and 
,whose members are all, by consent or enactment, under a special law de
pending on them for its modification. The particular character of the 
group is irrelevant for the definition; it can be a ~luh just as well as a 
business corporation, a municipality, an "estate," a guild, a"Jabor union, 
or a circle of vassals, The phenomenon itself always denotes the begin
ning of the state's legal supremacy, It always entails the idea that the 
state either tolerates or directly guarantees the creation of law by organs 
other than its own, Qualitatively, too, the autonomy enjoyed by a group 

. through consensus or by enacted nOrms differs from mere freedom of 
contract" The line between the two coincides with the limits of the COll
cept of "nonn"; in other words, it lies where the order whose validity 
depends upon the consensus or the rational agreement of the participants 
is no longer conceived as the objectively valid rule imposed upon a group 
but as the establishment of reciprocal subjective claims, such as occurs, 
for instance, in the agreement of two business partners concerning the 
division of work and profits between them and their legal position 
within and outside the 6nn. The absence of a dear dividing line be
tween objective law and subjective right becomes apparent at this point. 
From the standpoint of our modes of thought, which have developed in 
regard to enacted law,98 a distinction can be found, even theoretically, 
only in the proposition thavin' the sphere of private law, which alone 
concerns uS here, autonomy i,s exercised where the enacted rule has its 
normal source in a resolution, while we have a special case of regulation 
by virlue of freedom of contract where the rule is supplied by an agree
ment between concrete 'individuals. This distinction was not insigni6cant 
in the past, but neitherwas it exclusively decisive. 

As long as the distinction between objective norm and subjective 
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claim was hilt incompletely developed and as long as law was an at
tribute of a person determined by his membership in a group, one could 
speak of only two kinds of lules. The first were those which were' valid 
in a group or organization because of the speQ~ statUs quali~es of its 
members'; the others were valid and binding because one had created ' 
them for oneself by directly participating in a purposiveco'ntract. All 
special law was indeed orig;nally the law of a group i.n which member
ship was determined by status qu"alities. But thjs sUite of affairs changed, 
as we have already indicated. with the increasing differentiation :md' 
economic scarcity of those goods which were monopolisti~aily appro
priated by the several groups. The ·changes were indeed SQ pronounced 
that in the end an almost opposite rule came to obtain: namely,. that 
special law was almost exdus:vely that which applied in a social or eco· 
nomic special relationship. To this concep'00n certain approximations 
can already be found in the Middle Ages. We agree with Heusler on 
this score, but he went too far when he compkely denied the existence 
of all state law ~StaatsTech~).ge But feudal law was indeed the law for 
th.reladon between lord ;md vassal and not the law of a "vassalic 
state" simply i>ecause such kind of state never existed. In the same sense 
manorial law was the law applicable to the relationships of manorial 
service; service law applied to service fiefs; the law merchant was the 
law for merchandise and mercantile transactions; and crafts law~7 is 
the law relating to the transactions and the establishments,of craftsmen. 
Yet, outsid~ of these special relationships, the vassals, 'merchants, the 
copyholders, the ministeriales, and freemen were subject to the general 
law of the land. An individual could own freehold and copyhold lands 
at one and the same time, as regards the ~nner, he was under tIle 
jurisdiction of the common law of the larni, and as regards thp latter, 
under the law of the manor. Likewise, a nQU-merchant who had lent 
money in a commenda or foenus nauticwM was subject to commercial law 
in this, but only this, regard However, this objective mode of treatment 
was by no means universal. Almost all those relationships to which a 
special law applied had to some degree ~nces implying corporate 
status, i.e., touching upon the total legal status of the person. This was 
the case with the possession of copyholds or other "unfree" lands. Many 
of them were regarded as mutually incompatible in one person and the 
tendency to break through such corporate·status restrictions was opposed 
tim~ and again by the counter·tendency towards the closure of group 
membership. W?ich of the t{No tendencies would be stronger was en
tirely determined by the concrete constellation of interests in each spe
ci6c instance. In Germany, as even Heusler acknowledges, borough law 
CStadtrecht) was a corporate~tatus right of the citizens rather th!n a law 

 



ii) FOfms of Creation of Rights 

of tenure of urban land or other material relationship.us In England, 
how~ver, the municipalities became almost entirely private cOIporations. 

In general it is correct to say that there prevailed the tendency of 
treating special law as law for certain objects and situations. As a result, 
the integration of the special laws into the common law of the land, the 
lex terrae, as substantive special rules was greatly facilitated. The actual 
and final integxation, however, depended predominantly on politi·:al con
ditions. Yet in those fields where this integration was not fully realized 
the problem of the relationship of the various '~pecial laws and their cor
responding special courts to the common law of the land and its ccuris 
was resolved in a great variety of ways. Under the common law vf the 
land seisin in copyhold land (Gewere) was vested in 'the lord rather 
than the copyholder. But as to land held in fee t11~ situation was not· 
so simple; in the Mirror of Saxon Law, for instance, the problem of 
seisin was in dispute between the author and the, glossators.ng 

This particular problem has left traces in the Roman law, too. The 
Roman ius civile was the law of the Roman citizens insofar as a person 
who was neither a citizen nor ~n assimilated person by virtue of treaty 
could not appear as a party before a Roman court, engage in the specific 
transactions of the quiritarian law/oo Or be judged accordin~ to its rules. 
~o Roman lex had any validity outside the circle of the Citizemy. Its 
inapplicability to non-citizens was politically of considerable importance 
because it established the sovereign power of the officials and the Senate 
over the entire subjugated area which was not incorporated into the law. 
But on the other hand, the Roman citizen was never Judged exclusively 
by ius civile, and he was never exclusively subject to the courts of the 
ius civile. The ius civile of historical times must rather be de6ned as 

. that special law which was relevant f~ 3, person exclusively in his char
acter as, a citizen, i.e., as a member .of ·~bat particular status group. 
Simultanepusly with it we find some law spheres which covered either 
.both citizens and non--citizens, or only a part of the citizens, and the law 
of which presentS itself as special law either of status groups or of objec
tive demarcation. In this context belong above all those numerous and 
important situations which were regulated by adniinistrative law. Down 
to the time of the Gracchi, tide by virtue of ius civile did not exist 'in 
any lands other than those which had been subjected to ius civile by 
express assignation.'01 Tenures in public lands (ager publicus) were 
neither regulated by ius civile nor protected by actions of ;1f.S civile, as 
they were accessible to both citiaens and non-citizens. When, in the 
period of the Gracchi, it looked as if the citizenry would subject these 
lands to regulation by lex, i.e;, by enactment of ius civile, the allies im
mediately demanded that they be made citiuns. These tenures were 

 



: ;i1F suh ject e:xdu:;iveiy to the cognition of the magtstr:>~(~, "/h, pr{}' 
·,'~.;::ded il~ thb rt'spec~ aecording to rules different fr.om tho:;e l'f the: ius 
dviZe. The latter knew neither emphyfeUsis noJ:' covenants nmning 
with the land nor copyholds. But all these institutions existed under the 
administrative law applicable to public lands. Furthermore, that law 
which applied in the relation between the public treasury and private 
individuals contained institutions which did not OCcur in the ius civile; 
even where the institutions of the former were the same as those of the 
latter, they were referred to by different names,' as, for instance, praes 
and praedium, [rather than ~de-iuSSQT and.hYPQthecaJ.I02 This objectively 
defined special law was thus determined by the scope of the jurisdiction 
cf the administrative official. There did not exist any body of particular 
persons mem~rship in which would have been the test of participation; 
if one would like to speak of any group one could only say that its 
membership consisted of all those who at a given moment would happen 
to be concerned with some matter subject to administrative jurisdiction. 
Another sphere of special law was constituted by the jurisdiction of that 
praetor who was to decide disputes between citizens and aliens. He 
might resort to some rule of ius civile, but not by virtue of a ''law'' of 
the ius civile, a lex, but simply by virtue of his magisterial power. He 
nther applied the ius gentium, a law which was derived from a different 
source and the validity of w hie h rested upon different foundations. Yet, 
this kind of law must not be visualized as having arisen ~jth the very 
establishment of the office of the praetor reregrinlu. It rather was that 
international law of commerce according to which the disputes of the 
;narket had been settled from time immemorial and which probably' 
had at first been protected only sacrally by means of the oath. Nor 
were the substantially feudal relations between patron and c1ient:08 

which were of great practical importance in the early period, possible ' 
objects of litigation at ius civile. Just as in the Getmanic law of seisin, 
the spheres of the ius civile and feudal law touched upon each other in 
the field of. possession, viz., with respect to the praecarium [tenancy at 
will]; the ius civile took notice of the relationship also in other respects 
and dealt with it in criminal law. But it was not regulated by ius civile. 
Genuine spheres of special law within 'the ius civile were, on the other 
hand, formed by cettain legal institutions accessible solely to 'merchants 
and certain persons engaged in industry, viz., the actio exercitoria,IOo the 
t~ceptum,10~ and the special law of the argentarii [bankers]. 

A concept of grear importance for future legal development, viz., 
that of fides,106 was (ontained in both the general law of commerce 
and the law of patron [md client. It included in a peculiar way not 
only the obligations following from relations of loyalty but also the 
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pdes b07Ui. -the good faith and fair dealing of the pure commercial trans
actions. To the ius civile as such it was u~known. Yet even though tech
nically unknown, there were elements of it in practice from the very 
beginning; for as regaIds certain fraudulent acts, the Twelve Tables 
already threatened with the status of improbus intestabilisque.107 Nu
merous laws expressly decreed infamia, the general consequences of 
which were in private law exclusion from giving testimony, i.e., the 
incapacity to bear witness or to have one's actions witnessed, which in 
practice amounted to a commercial boycott. It led to a limitation of 
aquiring property by way of testat~ s1:1ccession; it involved, furthermore, 
the denegation of certain actions by the praetor. In spite of their in
formal character, the pIinciples of ~des were by no means the products 
of a vague sentimentalism either in the field of the law of patron and client 
or in that of commercial transactions. The entire series of sharply de
fined contrasts on which the Roman law of commerce so essentially 
rested was developed on the basis of the principles of fides. Such ancient 
institutions as the ~ducialo, as well as the ~dei·commissum of the 
imperial epoch109 depended entirely upon {lacs. The fact: that the fidei
commissum developed because legacies in favor of non-citizens and 
"prohibited persons"110 were not actionable in the ius civile and guarall 
teed only by convention does not prove that f.de" was never more than 
a stopgap device for the ius civile and that it ~,r()sc only at a compara" 
tively late stage. The legal institution of clien:-ela is certainly as old ,,~ 
the legal conception of the ius civile itself, and yet it remained outside. 
Thus the coverage of ius civile was never coterminous with the tr civil" 
law. But fides was not a uniform principle for the regulation of lega! 
relations. What one owed to another according to fide; depended on the 
peculiar nature of the concrete relationship, and ("ven in this specializa· 
tion the fides did not, in the event of infringerncllt, ~lways produce the 
same legal consequences. Infamia was the COll!-equence of certaiI, 
specific acts rather than of all infringements against ~de,; Of the variom 
~eactions against offensive conduct, e.g., cemc,,;d reproof, or consular 
refusal to list one as a candidate for office, \,'~j~h I-ad its own partkuL; 
preconditions, which were identical neither ,\i::i} C'a~es of infamia 11'--'1 

with the principle of fides, and which, monov;,:: H:lctuated; they were 
never bound up with infringements of fides ptlLdy and as such. b
fringements of the obligations of clientship wele originaily subject to 
the sanctions of the patron in the household court. Later these oblig<l~ 
tions were guaranteed sacraUy or conventiol~any and finally also by 
ius civile in the case of the purely commercial clientage of freedmen. 

Of the original role of {Ides in COmmerce we have no knowledge. 
We do not know the means by which the bottae ~dei contracts were 
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guaranteed before they were! :., Jgnized in the praetorian forms of action 
by virtue of the magistrate's authority lilre other institutions of the ius 
gentium. Probably there were individual or general arbitration agree
ments under oath, which, if broken, produced infamia in the same way 
in which in later times infamia was the sanction for the breach of a 
sworn contract of compromise. But the creation of the forms of action 
for the institutions of the ius gentium did not mean that its distinction 
from the ius civile became eliminated; the ius civile remained the pure 
corporate status group law of the citizens. Occasionally the praetor, 
through the formula si eMs Romamt.S esset, [let him be treated "as if he 
were a Roman citize~l"] made a civil form of action available to non
citizens. Other institutions were imperceptibly received into the ius. 
gentium. It was only during the Empire that the distinction disappeared 
entirely, together with other privileges of citizenship. 

None of the groups of persons interested-in thG ~des -constituted a 
dosed organization, although Mommsen incorrectly, as we shall subse
quently see, identified the clients with the organization of the plebs.m 

Certainly those persons whose interests were involved in bbnae fidei con
tracts or in ius gentium, which were quite indifferent with respect to 
personal status, did not form ·such an organization, The praetorian 
law as such was naturally quite far from being identical with the 
ius gentium, and the reception of the ius gentium was by no means 
brought about only by praetorian . law; indeed it was to a great extent 
brought about by the integration of its fundamental principles into the 
ius dvile through the jurists. Both dUting the Republic as well as during 
the Empire even the genuine status groups. i.e" the slaves, the freedmen, 
the knights, and the senatorial familia, lacked any associational organ< 
ization which could have been the bearer of a genuine autonomy. For 
reasons of politics and police, the Republic had repeatedly found itself 
compelled to intervene sharply against private organizations. Periods of 
repression alternated with periods of toleration. The period of the 
monarchy was naturally unfavorable to private associations. The de· 
mocracy had reasons to be afraid of the associations of the socially and 
economically powerful; the monarchy had reasons to fear the political 
consequences of any sort of uncontrolled. organization. The Roman law 
of both the Republican and the I~aI periods admitted, in effect, 
associational autonomy only as a lai of voluntary associations (Vereine) 
or corporations in the ~ern sense, Autonomy existed to the very degree 
to which such associations and cClrp!X8tions were tolerated or priVileged. 
Just.to what extent they existed i~ to.~.examined in connection with [he 
general discussion of another problelllfJluuely, that of the legal person
ality of organizations. m ' 
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6. Associ~l Contracts-Juristic Personality 

lbe general ~ormation and mediatization of the legally autono· 
mous organizationspf the age of personal law into the state's mono· 
poly of law creatio~, found its expression in the change of the forms in 
which such organizations were legally treated as the bearers of rights. 
Such treatment cannot be dispensed with when the autonomous organi
zations have become subject to a common body of law peacefully 
applied through an orderly system of adjudication within a compulsoIy 
political association, when there furthermore exist, on the one hand, 
monopolistically appropriated goods to be used solely by the members of 
the group CRechtgenossen) as such and by them only for some commqn 
purpose, and when also, on the other hand, legal transactions involving 
these objects have become economically·necessary. Where, however, this 
development had not yet occurred, the problem was settled in a simw.e 
way: the members of one organization held all the members of anoth'er 
solidarily responsible for the acts of anyone of its members, including 
its organs. Alongside the primitive blood feud we thus find the reprisal 
as a universal phenomenon, i.e., the repri~ in the sen.se of the deten
tion of the person or goods of a member of a group for the obligations 
of one or all of his fellows,us In the Middle Ages, negotiations about 
reprisals and their" avoidance by reciprocal grant of access to the courts 
and mutual legal assistance were a constant object of discussion between 
the cities. Composition, too, is of the same primitive origin as the blood 
feud. lbe question of what person or persons could validly conclude a 
composition and represent the members of a group in dealings with 
outsiders was detennined simply by the experiences of the' outsider with 
respect to whose orders are in fact obeyed. lbe original conception, even 
in early medieval law, still was that a member of the group who had 
not rarticipated in a particular resolution of the village, the gt .ild, the 
roTa commune or other collectivity, could not be bound by it, that the 

, organization's transactions with the outside had to be based upon zn 
agreement of the members as expressed in a general resolution in order 
to have any effect. One may thus agree with HeuslerlH that the neces
sity of a resolution and its binding force were characteristic elements in 
the development of the law of organizations. But, obviously, the distinc
tion between ~lution and contract remained as fluid as that between 
objective norms of law and subjective rights in general; normations ar
rived at through resolutions were often designated as pactus. But vir
tually the distinction was always present, quite particularly in the once 
universal idea that a resolution would not hind anyone except those 
penons who had participated in and associated themselves with it, and 
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that it had consequently to be unanimous. In appearance, at least, the 
idea is implied that a resolution couId come into effect only as a con
tract. Actually, however, that conception was rather influenced by the 
element of reve.lation implied in all law, according to which only one 
law could be right. Once the magical and charismatic means for the 
discovery of the tight law had disappeared, there couId and did arise the 
idea that the right law was the one acknowledged by the majority and 
that, therefore, the minority had the duty to associate itself with it. But 
before the minority did so, occasionally under drastic compulsion, the 
majority resolution was not law and no one was hound by it. 11

& Such was 
the practical significance of that outlook. 

On the other hand, no one, of course, was considered to be obliged' 
to conclude a contract with another. Hence, even under these modes of 
thought, including the conceptions of the earliest times, the distinction 
between enactment as the means of creating objective law and contract 
as the means of creating subjective rights was a familiar one, despite 
the great vagueness and fluidity of the transition between them As its 
complement, the resolution required an or~an for its execution. 1be 
mode of its selection, e.g., election from case to case or for a longer 
period or hereditary appropriation of the executive functions, etc., could 
assume many different forms. As the process of differentiation and ap' 
propriation among and within the various. organizations advanced, as 
individuals came to be simultaneously members of several organizations, 
as in the internal relations among group membeIS the relative degrees of 
power of officers and members came to be subject to fixed and increas
ingly rational rul~ and as, finally, purposive contracts both of indi
viduals and between the organkation as a whole and outsiders became 
more frequent in consequence of a groWing exchange economy, an 
unambiguous detenmnation of the signincance of every action of every 
m~mber and every official of an organization became necessary, and the 
~uestion of the position of the organization and of the legitimation of 
its organs in both contractual transactions and in procedure had to arise 
in one way or another. . 

The technical legal solution of this problem was found. in the con
cept of the juristic person. From a legal standpoint the term is a tauto
logy. since the very concept of peISon is n~rily a juristic one. When 
a child en ventre de sambeis regarded. as a bearer of rights and obligations 
just as a full citizen while a slave is not, both these rules are technical 
means of 'achieving certain effects. In this sense the determination of 
legal personality is just as artificial as the legal denrution of "thing"
i.e., it is decided exclusively in accordance with expediential1y selected 
juristic criteria. However, the more numerous alternatives available for 
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the determination of the 1c:gal pcmtion of organizations and associations 
were then to create a s peOaJ problenr.. 

The most rational actualization of the idea of the legal personality ri 
oiganizations consists in the complete separation of the legal spheres of 
the members from the :sqcrately constituted legal sphere of the organ~ 
ization; while certain persons cksignared aa:wtiing to rules are regarded 
from the legal point of view as aloAe .-uthorized to assume obligations 
and acquire rights for the organization, the legal relations thus created 
do not at all affect the individual members and their property and are 
not regarded as their contracts., but all these relations are imputed to 

a separate and distinct body of assets. Similarly, what the members'as 
such may claim from or owe to the organization under its rules, belongs 
to or affects their own private assets, which are legally entirely separate 
from those of the organization. An individual member as such can ac-
quire neither a light,nor a duty for the organization. Legally this is pos
~ble only for the officers acting in the name of the organization, and 
oDIy the assembly of quali6edmembers called together and acting in 
accordance with fixed rules can, but need not, have the authority to 
make binding decisions. The concept of juristic pezsonality can be e~ 
tended even further to contain the control over economic goods the 
bene£t of which is to accrue to a plurality of persons who, while they 
are detennined in accordance with rules, are not to be associationally 
organized. When thus established as an ~t,l1e a separate bearer 
of rights, to be detennined in accordance with fixed rules, becomes 
recognized as legitimated to represent the interests of those individuals. 
Where a consociation of persons is to be endowed with juristic person~ 
ality, it can thus be cO]lstmcted in two possible ways. It can be organ~ 
ized as a eotporaticm. In that case the body of members is constituted 
as a fixed group of persons. The composition of that body can be 
changed in two ways, viz., either by succession to a position of mem
bersrop in accordance with the general rules of private law, or by vir
tue. of a resolution of a designated corporate organ. The pelsons desig
nated in one of these two ways are the only ones who are entitled to 
any righ~ and the administration is juristically carried on by viItue of 
their mandate. The. other possible form in which a consociation of per
sons can he established. as a juristic person is that of the institution 
(Anstalt), which is basically similar to the endowment. (When used 
as a juristic term of art, the concept of institution overlaps only in part 
with the one used in the field of social welfare.) The institution has no 
organized body of members but only an organ or organs by which it ~ 
repI'esented Membership is frequently based upon obligation, and the 
accession of new members is not dependent upon the will of the older 
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ones but rather upon objective criteria or upon the discretion of the 
organs of the institution. Furthermore, the, "members"'-~ t~ jnstitution, 
such as, for instance, the pupils at a schooL have no"fnHuence upon its 
management.llT 

. 

The three forms of orgaruzation......-.endowment, institution, and 
corporation-are not separated from each other by absolutely clear-cut 
legal tests. The transitions between them' are rather gradual and Huid. 
It can certainly not be a decisive test, as Gierke assumed, whether the 
organization is autocephalous ?1j. heterocephalous. lt8 A church is, an 
institution, although it can be autocephalous.' 

From the technical legal point of view, the conceyt of juristic person
ality can be dispensed with where 'an organization has no property con
cerning which contracts in the name of the or~nization would t. 
necessary. Juristic personality is inappropriate for those societies which 
by their very nature comprehend only a narrowly limited number of 
partners and which are also limited in their dura~on, such as a certain 
business associations. For them the absolute separation of the legal 
spheres of the members from that of the collectivity would be in jUIious 
to credit since the specific credit-rating, while inBuenced by the exist
ence of a separate fund, is based prim~ily upon the fact that all the 
partners are to answer for the debts of the collectivity. Likewise the 
establishment of separate organs for the rep'resentation of the latter 
would not always be expedient. For such organizations and associations 
the form most adequate to capitalistic credit interests is the principle of 
"joined hands" (Gesamth"nd),"' which has been know'li, at least in an' 
incipient state, to most legal systems of the past. It involved, first, that 
authority to represent the collectivity be vested in either all the parJ:ici
pants acting jointly, or in everyone, or some, or one particular partici
pant acting in the name of all; the principle of joined hands involved, 
second, the liability of all with both their persons and their property. 
The configuration arose from the solidary responsibility of the house
hold community. It acquired its specific character when in a community 
of heirs the legal separation of the <;ollective property ftom the indi
Vi.dual property of the participants made it necessary that a distinction 
be made between collective and individual debts. laO This process 0c

curred in that course of disruption of fraternal relationships by com
mercial influences of which we have earlier spoken reb. IV:2.J. 

From the community of heirs the institution spread and became the 
basis of numerous deM>erately constituted communities for which the 
in- and out-group relations arising from' the fraternal character of the 
household community were either basic or adopted out of considerations 
of legal-technical convenience.m The present-day law of the partner-

./ . 
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ship is, as we have seen, a direct rational development of the relations of 
the household community for purp"ses of the capitalistic enterprise. 
The various forms of the "societe en nom commandite"122 are combina~ 
tions of this principle wifh the law of the commenda and the societas 
marls as they were found everywhere. The German "limited liability 
company"lZ3 is a rational invention to serve as a substitute for the 
regular joint-stock corporation CAktiengesellschaft) which is legally in~ 
adequate for the purpose of smaller family-like enterprises, especially 
among co.heirs, and particularly inconvenient because of the many pub~ 
lications required by modern legislation. 

The fraternity (agermanament !n Spanish law) of merchants, ship~ 
owners, and seamen was, by the very nature of the matter, intrinsic to 
the joint enterprise of a sea voyage. Corresponding to the rise of the 
business 6rm from the ho~ehold community, it developed: in the field 
of shipping into an association of joint hands (CesamthandvergeseU~ 
schaftung) of the enterprisers, whereas, on the other side, in bottomry 
aJ;ld in the rules of general average it resulted in a single community of 
risk among all those interested in the voyage. In all those cases, the 
typical element was the replacement of a fraternal by a business rela~ 
tionship, i.e., of a status contract by a purposive contract, saving. how~ 
ever, the legally technically expedient treatment of the total group as a 
separate and distinct legal subject and as the separate owner of joint 
assets. On the other hand, the formal bureaucratization of the apparatus 
that would have become technically necessary in the case of a corpora
tion was avoided. In no other legal system were the rationally trans~ 
formed relationships of joint hands developed so specificaUy as they 
we~ in that of the Occident of the Middle Ages and later. Their abo 
sence from Roman law was due more to certain elements of legal tech
nique inherent to the nat>.ue of the national ius civile than to economic 
causes; we do not know details of the development of Hellenic com
merciallaw, from which, especially its Rhodian species, certain speciaJ 
Institutions of the commercial law of Antiquity were· borrowed The 
relative ease with which Roman Law could dispense with any develop· 
ment of such a rich variety of legal fonns was connected with the 
peculiar character of ancient capitalism, which was both a slave capital
ism and a predominantly political capitalism based upon the state. Slaves 
were used as business instruments through whose contracts the master 
could acquire unrestricted rights but only limited liabilities. The treat
ment of the 'Peculium in the fashion of a separate fund made it possible 
to obtain at least part of the results which today are brought about by 
the various forms of limited liability,I'. Of course, the fact remains that 
this restriction, in connection with the complete exclusion of all fonns 
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of jqW.t hand from ili~ law of the !OCktas and the requirement of all 
solidary daims and obligations being created by express s~ cor
i't.'alis,m is one of the-legal symptoms of that absence of stable capital
j:,tic indusaial enterprises with continuous credit needs which is 
ch&rclcteristic uf the Roman economic system. The significance of the 
a.sentially politkal basis of ancient capitalism is indicated by the fact 
t.hat those very legal institutions which were lacking for private business 
were cecognized already in the private law of the early Empire with 
~ to publicans (socii vectigalium publicprum)/2e i.e., groups of 
private businessmen to whom the state fanned out the levying of taxes 

- and· the exploitation of the state·owned mines and salt works. The legal , 
and economic structure of these associations was similar to the syndicates 
as th~y ~re customarily established today by banks cOOperating in the 
issuan<:.e 01 bonds and other securities: one or more "leading" banks 
undctake toward the issuer the obligation of providing the full capital 
in question; other hanks join the syndicate with intemalliability for the 

. fuU 3muunt, while still others participate with only limited .subscrip'· 
tions. In Rome. the socii of the consortialleader (ma.nceps), as they are 
mentioned in thei1lterdic~um de loco publico frnendo and in other 
source$,m were members of the consortium, while the affines subscrihed: 

., only with ~mir.ed liability in the manner of a modern ccmmanlitista;·n 
hothintcmalJy and externally the legal situation was thus quite similar 
to that of the modem phenomenon. . . 

Whether the institution of the state itself should be treated as a 
juristic person of private law, would depend in each Ca6e upon both, 
legal-technical and political considerations.. H it -is done; it means in 

.practice primarily that the legal spheres of the organs.of state authority 
are to be divided into a sphere of personal rights, with claims and 
obligations ascribed to them as individuals, and an official sphere in 
which property relations are regarded as separate institutioual assets; 
it means, furthermore, that the sphere of official activity of the organs 
of the state is divided into a sphere of public and one of private legal 
relations and· that in the latter sphere, which is exclusively concerned 
witli property matters. the general principles of the law of private 

, transactions are applicable. in It is a nonnal consequence of the juristic 
personality of the state that it bas capacity to sue and to be sued in 
ordinary civil procedure, and on an equal footing with private parties, 
and thatdaims may be freely prosecuted against it. From a sttictly legal 
point' of view, it is true that the juristic pen;onality of the state has 
nothing to do with this latter 'question. The populus R07M7JUS had, 
without any. dou~t.· the. capacity to acquire private rights, for instance 
by way of testate succession, but it could not be sued. The two problems 
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are aha different from a practical point of view. There seemS'to be no 
doubt that all compulsory institutional, and thus political, state struc
tures have a juristic personality in the sense of being capable of acquir~ 
ing rights, e~n where they avoid being subject to the ord.inary process 
of law. Likewise the juristic personality of the state and its amenability 
to the process of law may be ~ while different principles rn:t.y 
obtain for government and pri~te contracts. But the latter phenomenon 
has usually been associated, as for instance in Rome. with the exclusio!:. 
of the ordinary courts and tbe decision by administrative officials of 
disputes arising out of government contract$. The capacity to sue and 
to be sued has been recognized not only for juIistic persons but alsc 
for numerous groupings of joint hands. Nonetheless, the problem of 
juristic personality has usually appeaJd in legal history in close associa
~on with the problem of the capacity of organizations, especially public 
ones, to sue and be sued. 

AIl the problems just discmseO were bound to arise wherever the 
,political authority could not deal with private persons as a master deals 
with his subjects but where it was compelled to obtain their services by 
free contracts. Tbe problem had to be particulady acute where the 
political authority had to resort to transactions with capitalists whose 
credit or whose entrepreneurial organization it needed •. and where. in 
consequence of the free movement of capital among scvcraJ competing 
organizations, it could not coerce these services liturgically. The prob
lems were finally bound to arise where the state had to deal with free 
craftsmen and workers, against whom it either could 'not, or did not 
wish to, apply liturgical coercion. The security of private interests Wi! 

generally increased wherever the juristic personality of the state and the 
jurisdiction of the ordinary courts came to be recognizeU. But the denial 
of either one did not necessarily entail an impainnent of this Security, 
as the obseIVance of the state's contractual obligations may be ade
quately guaranteed by other means. The fact that the king of Englnd 
could always he sued in court did not protect the FlorentiM ban~.er.! 
against the repudiation of his enormous debt in the fourteenth century. t~ 
The lack of any means. of procedural .-rcion against the Roman state 
treasury did not in general endanger its creditors, and when -such a. 
danger nonethdess arose during the, Second Punic War, the creditors 
were able to obtain pledges for their 10liN which no one attempted to 
disturb. The French state has ~ed eKempt hom the compuhary 
jurisdiction of the courts even after the ~l'Olution but without impair
ment of its credit.1I1 To some extent the exemption of the public treas
ury from ordinary legal- proress has been connected with that princ~ple 
of setting apart the state from other ~rgan!Utions which developed 
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in connection with the modem concept of sovereignty. This was cer
tainly the case in France, and in Prussia too. Frederick William I, 
conscious of his sovereignty, tried by all sorts of chicanery to discourage 
his "obstinate nobles" from invoking the Imperial Chamber Court 
(Reichskammergericht),I8: The availability of the ordinary process of 
law was, on the other hand, beyond doubt wherever the corporate status 
structure of the political organization resulted in the treatment of all 
administrative grievances as disputes between the holders of priVileges 
or vested rights and therefore as the subject matter of ordinary litiga
tion, in which the prince appeared not as sovereign but as the possessor 
of a limited prerogative or as one bearer of privileges among others in 
the political organization. This was the situation in England and in the 
HolyRoman (Gennan) Empire. 

The denegation of actions against the state could, however, also be 
the result of essentially technical legal factors. Thus in Rome the censor 
was the authority for deciding all claims of individuals against the state 
or vice versa which, according to our modes of thought, would be claims 
of private" law. But the censor was also the authority for disputes be
tween private persons in so far as they turned on questions of law 
arising from relations touching state property.m All tenUIes in the 
ager publicus and all disputes between the capitalist owners ci. inter
ests in the public lands and the state contractoIS (publicans), or be
tween them and the subjects, were thus withdrawn from [he high juris
diction of the juries and referred to simple administrative cognition. 
This was in effect a positive rather than a negative privilege of the tre
mendously powerful state capitalists, The lack of jury trial and the' 
dual quality of. the magistrate as judge and party representative per
sisted and was transfened in effect to the fisc of the imperial adminis
tration when, since Claudius, following a brief Huctuation under Ti
berius, the fisc increasingly acquired the character of state property and 
ceased to be looked upon as the personal property of the emperor.u

, 

The distinction, it is true, was not complete and residues remained both 
terminologically (although such old terms of administrative law as 
"1H4nceps, or praeslS~ came gradually to he replaced by the terms of 
private law) and in the maxim that the fisc was capable of suing and 
being sued. Fluctuations betWeen the patrimonial and the institutional 
conceptions of the imperial property,. i.e., of the conceptions of it as 
belonging to the emperor ~y or to the state as an institution, to
gether with considerations of administrative technique and the ec0-

nomic interests of the dynasty, also inB.uenced the various transforma
tions of and difFerentiations between the several kinds of imperial assets" 
which in theory were all,{egaroed as having a regular standing in court 
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Actually the distinction between the emperor as a private pem>n and 
as a magistrate (ruler) was carried out only under the first emperors. 
FinaIIy all the property of the emperor was regarded as property of the 
crown and hence it became customary for the emperor, when he acceded 
to the throne, to transfer his urivate fortune to his children. The treat
ment of acquisitions by way of confiscation and of the numerous legacies 
which were left to the emperor as a means of reinforcing the valldity of 
testaments, 'Wa$ not clearly elaborated from the standpoint of either 
private or constitutional law. 

Within the structure of Medieval estate corporatism, which we shall 
discuss later, it was out of the question that the prince as a ruler 
would be differentiated from the prince as a private individual or that 
those of his assets which setved political ends would be differentiated 
from those which were to serve his ptivate ends. As we have ~~, this 
lack of differentiation resulted in the acknowledgment of the posf!bility 
of suing the British king, or the German emperor. Quite the opposlte 
.effect occurred, however, when the claims to sovereignty led to the 
withdrawal of the state from the jurisdiction of its own organs, although 
in this connection, too, legal technicalities were used for rather effective 
resistance to the political aspirations of the princes. The Roman concept 
of the fisc, which was received in Germany, was used there to serve as 
the instrument of legal technique which made it possible to sue the 
state. Consequently, and as a result of the traditional corporate estat~ 
concept of the state, it also had to serve as a fitst' basis for a genuine 
administrative justice far beyond the scope of private law disputes. The 
concept of the fisc should have produced the concept of the state as an 
institution already in Antiquity. However, this conceptual step was never 
taken by the classical jurists because it would have been alien to the 
eXisting categories of ancient private law. Not even the "Auflage," as 
it is understood in modern law, was developed so that it could have 
served as a substitute,Ue 

Likewise the concept of ent1.owmem thus remained entirely alien to 
Roman law. The only way aValbble was that of establishing a 'corpora
tive fund, the actual use of which is demonstrated by inscripTions. The 
true concept of endowment both in its substantive and technical ~ts 
was almost everywhere developed under rellgious influences, The great 
mass of endowments have been dedicated from times immemorial to the 
cult of the dead or to works of religiously ~eritorious charity, The main 
interest in the definition of the legal status of such endowments was 
tl1U~. found among those priests to whom the supervision of the endow
mt.II'rs' activities was entrusted. Hence a "law of endowments" arose 
only where the priesthood was sufficiently independent of the lay au-
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thority to develop a special body of sacred law. In Egypt, £or this ~ 
endowments have exisred from times immemorial.1&f Purely secular en
dowments, and particularly famiJy endowments, however, were practi
cally unknown everywhere, not only because of technical legal reasons 
hUt, without doubt, also for political reasons, unless they used the form 
of feoffment or similar forms and thus created a dependence of the privi
leged families on the prince. In the polis they were thus completely ab
sent.,A change occurred for the 61St time in B}'2antine law, where sacral 
DODns were used as a technical means, after late Roman law had already 
made the 61St liJnj~' steps in this direction by means of the fidei com
.w.m. For reasons 'which we shall discuss later, in Byzantium the 
auuon of perpaUal rents took the form of monastic foundations in 
which the, management and rights to revenue, were reserved for the 
family of the founder. The next phase in the development of this type 
of endowment was the waltf of Islamic law, which has played there a 
:ole of' immense importance economically as well as in other respects. 
!n the West, the saiqt was at 6rst'treated~ from the legal-technical view
/nint. as the oWner of the en4,pwment fund.a • The concept of the sccu
j;u endowme.nt of the Middle Ages began to d~elop once the canon law 
had prepared it for ecclesiastical pwpases.18. 

, '. The concept of the institution CAnstalt) was not funy developed in 
the purely legal sense until the period of modem theozy. In substance it, 

, too. 'is of ecclesiastical origin, derived from late Roman ecclesiastical 
law. The concept of institution was bOund to arise there in some manner 
as soon as both the charismatic conception of the bearer of religious 
authority and the purely voluntary organization of the CQngregation had 
finaJly yielded to the official bureaucracy of the bishops and the latter 
had begun to seek for a legal-technical legitimation for the exercise of 
the ecclesiastical rights of property. 

No concept of ecclesiastical institution at all had existed in Antiquity. 
EYer since the secularization of the cult by the polis, the temple assets 
were legally regarded as its, the polis', froperty. Ancient legal technique 
aided the Christi~ chul't'h by means 0 its rorpoxatiye ~t; the ~arly 
Middle A~ in so far as church funds were not reganied as the prop
erty of the private owner of the church, resorted to the idea of the 
Wnt's being the owner and the church's officers his agents. A&.t the 
declaration of war on the private ownez'Ship of churches in the Investi
ture Con~,tfO canon law elaborated a peailiar ecclesiastical corpora
tion law, which, in cgmequence of the authoritarian and institutional 
~ ol Church ItIUcture, had to differ from the corpomtiOJl law ol 
both voluntary associations and o1rpamte status ~.141 But 
thk very ecclesiastical cmporatiOD l8w, in tum, marbdly inSuenced 

- -
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the development of the secular corporation concept of the Middle 
Ages. It was the ~ntially techniC411 needs of ~~n in the 
modem institutiona1l2.ed state which led to the estahlisbm8nt Is scpara~. 

, juridic persons of innumerable public en~ such as dools, p0or
houses, state banks, insurance funds, savings banks, ~.; having neither 
members nor membership tights but only heteronomous and hetero· 
cephalous organs, they ~ld not be construed as corporations, and thus 
there was developed for them the legal concept of the "institution." 

The rational concept of the corporation in the more developed fonn 
of Roman law was a product of the Imperial period, quite particularly 
of the law of municipal corporations. UI Municipalities distinct from 
th~ state appeared in large numbers only.after the Latin War, when 
hitherto sovereign cities were received into the community of Roman 
citiuns, without impairment, however,. of autonomy. In a definitive 
way these r~om were regulated by laws of the rust empero~. In 
consequence of their mediatization the municipalities were deprived of 
their status as politiC411 institutions; civitates p"vatorum loco habentur 
["Cities are -deemed to be private persons'1 was said already in the sec
ond century and Mitteis properly points out that the adjective commune 
began at that time to replace publicum with reference to municipal 
property.ua Of their litigations, some were treated as administrative, e.g., 
the cmttroversia de terriWrio, and others as private, especially thOSe aris
ing out of contracts, for which ordinary civil procedure was apparently 
available. The typiC411 fotm of the municipal officialdom spread over the 
Empire; indeed, the titles of municipal magistrates appear also in the 
private corpoqtions of the Impezial period. This is probably the origin 
d the bureauCratization of the concept of the corporation according to 
the pattern of the once political institution of the municipality, for 
which the absolute separation of the municipal property from that of the 
individuals was as self-evident as the maxim: quod universitati aebet1Ct 
sjngulis non debetur ["That which is owed to the collective is not owed 
to its membeI's."-lnpian in D. 3.4.7.1.}. At the same time, the estab
lishment of voluntary as.sociations in the Julian monarchy was condi- .. 
tional upon a license, undoubtedly for political reasons. Whether at that 
time the license conferred, .. it did in the later period, full, or only 
partial, juristic peISOnality, if doubtful. It is probable, although,not cer
tain, that the expression ~ colkgii habere referred. to full legal, 
capacity. The tnm ~y used in later theory was ~tas.U41 If 
it is correct. as MittcM plausibly ~, that the internal relations of 
private oorporations weJe subject only to administrative cognition,Uf 
it would well fit in with \:hat bwauaatization of the carporations which 
runs through the entmllaw cl th, lJnperial period, and it would at the 
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same ti!J1e constitute one of those secularizing adaptations of the pre
viously prevailing situation which are characteristic of this entire de
velopment. In the Republican period the situation was obviously difFer
ent. While it is not certain -if is also not improbable that the Twelve 
Tables, just like the laws of -Solon, recognized the autonomy of exist
ing corporations. A common purse wa~, as shown by later prohibitive 
laws, a matter of course. On the other hand, there was no legal technical 
possibility of a civil action. It is not even certain that it was available 
in the Edict before the Imperial period. There was no form of action 
for disputes between members concerning membership rights. lbe rea
son apparently lay in the fact that the private corporations were at that 
time subject in part to sacral law and in part to administrative law, 
priestly or magisterial cognition; this fact, in tum, was related to the 
status structure of the ancient polis, which tolerated sbves and metics in 
the collegia [voluntary associations] but not in the political body of the 
citizenry. , 

Like the HeIIenic phratries,148 the voltmtary organizations of the 
earlier period, and most other pennanent associations of all legal systems 
as far back as the totemic dans, the oldest blown Roman voluntary 
assoOlltions were fraternities (s~, soda].itates)1" and, ~ such, cult
communities. One -- brother could no more summon another brother into 
court than he couId summon anyone else to whom he was botfnd by ties 
of loyalty. Traces of this state of affairs are retained even in the law of 
the Pandects, where criminal actions are prohibited between such breth
ren. In private law, these fraternal relations were Significant primarily in' 
their negative consequences, i.e., as situations excluding actionability!" 
For the same reasons, the guilds and trade associations, the existence of 
which in early Republican Rome is dennitely established, were consti· 
tuted as coUegia cultorum.H9 Like the Chinese and medieval organiza
tions of the kind, they were fraternities under the protection of their spe
cial patron god, who was then acknowledged as legitimate in Rome by 
the recognition d the collegium by the state; thus it was, for instance, 
with Mercury and the collegium mercatorum, which tradition marks as 
having been very old. lOO The obligation of mutual aid in emergencies 
and the cult meals, which are as characteristic of them as of the. Get\ 
manic guilds or all other organizations based on fraternity, were later 
transformed into rationaIly organized assistance and burial funds. Quite 
a few of these collegia are known to have been organized during the 
Empire as funds of this kind.1&l They had nothing to do with the law of 
the citizens. As long as the sacral organizati,:m was IlXlte than a mere 
form, it-; property was p~bably pl'Otected sacrally; disputes among mem
bers were _settled by arbitration and conflicts with outsiders ..probably 
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by cognition of the magistrate. The magistrate's right of interference was 
obvious as to those occupational organizations which were important, 
for state liturgies Cmunera). This fact explains the easy transition to 
the bureaucratization of the Imperial period. It is also probable that the 
relationships of those agricultural organizations, the persistence of which 
may only be sunnised from our sources, remained outside of the regular 
jury procedure. The a~ compascuus was a rudimentary commons, and 
the arbitrla, which are mentioned by the agricultural writers,1&: were the 
residue of a state·:reguIated hut nonetheless autonomous arbitration of 
disputes among neighbors. Once the municipium had arisen as a type 
that was to be increasingly influential for-the entire law of corporations, 
the law appIica~ to th~ corporations which were stilI pennitted grew 
increasingly uniform during the Imperial period. 1be remnants of the 
rights of sodality membership, as far as one could find them at all, 
disappeared; they remained possible only outside the area of Roman 
imperial law, e.g., in the craftsmen's phylae of Hel1enistic small towns.lIS 
~e latter are not mentioned, it is true, in the Imperial Law. This omis
sion does not prove, however, that there had not existed certain forms 
of organizations which it did not pretend to regulate. To draw such a 
conclusion would be as unjustified as it would be to conclude from the 
absence in the ancient ius civile of any regulation of emphyteusis or 
other tenures that they actuaIly did not exist in lands other than those 
which made up the ager optimo iUTe privatus and which were thus the 
only ones to be listed in the census roIls. 

Medieval continental law stood under the threefold influence of the 
Gennanic forms of sodality, the Canon Law, and Roman Law as re
ceived in legal practice. The Germanic fonns of sodality were redis
covered by Gierke and are described in all their richness and develop
ment in his magnificent work, but we shall not deal with their details, 
which belong into the context of agrarian history and the history of the 
enterprise. In the present context a few remarks must suffice to expla~)] 

. those formal principles o~ treatment with which we are exclusively COll

cerned here. We find there a continuous series of structures ranging 
from the simple relationships of joint hands to the purely political com
munity, and that meant in the Middle Ages, the municipality. From 
the point of view of legal technology they all have in common the 
capacities to sue and to be sued and to own property; the relationships 
between the entity and_ the individuals were worked out, however, in 
the most manifold ways conceivable. The individual might be denied 
any share in the common fund or he might be regarded as the private 
owneI of a share as his free property, transferable, perhaps, by some 
fOIm of commercial paper, but representing a share in the total fund 
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rather than in anyone of its parowhr assets; or, on the very contrary, 
every member might be regarded as owner of a share in every particular 
asset. To an ever varying extent the rights of the individuals might be 
limited and determined as to their content by the community or. on the 
contnry. disposition by the community might be limited by the rights 
of the individuals. In varying ways, too, the community could externally 
be represented and internally managed by one of its officers or a particu
lar member as such or, perhaps to a certain extent at least, by all mem
bers. Contributions might have to be made by the members in kind or 
through personal services. Membership might be open or closed so that 
it could be acquired only through a resolution of the members. The 
administration approximated, in varying degrees, those forms which were 
found in the political organizations, often to such an extent that the co
ercive powers within the organization or toward outsiders were distinguish
able from the coercive power of the political organization only by the 
nature of the coercive means or by its heteronomy as to the political 

. organization. On the other hand, the collectivity was also treated as the 
bearer of personal rights and obligations. Like any private person it 
co~d have the right to a name, rights of status (Standesrechte). or the 
monopoly of the exclusive use of certain inventions; it could be held 
liable for certain unlawful acts, especially certain acts and omissions of 
its agents. The latter situation was so far from being exceptional that 
there were entire epochs, especially in England, when collective per
sonalities were regarded as the hearers of certain duties and in the event 
of failure of performance were regarded as the debtor of the fine im
posed by the king.l~. The conectiVities could assume almost everyone 
of the forms which we shall encounter in the course of our examina
tion of political organizations: e.g .• direct administration or representa
tive management in the name of the participants. resting on either 
equality or inequality; with office holders selected by rotation or election; 
or management could be a lord's right. possibly limited. by norms or tra
dition but otherwise autocratic, pertaining either to a single individual 
or to a firmly delimited group of ~rsons. and acquired through periodic 
election or some other type of appointment or through inheritance or 
through other acquisition as a transferable right, title to which could be 
connected with that to some piece of property. The posjtion of the 
organs of the conectivity could tend toward constituting a prerogative 
composed of clearly defined rights, i.e., a bundle of concrete but strictly 
limited privileges to exercise certain particular authoritative powers as 
subjective rights; or it could be more like a governmental power limited 
by objective norms but free within its scope in the choice of means, and 
in that case the organization could' approximate either the type of the as--
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sociation or that of the institution. As to its powers, management could 
be strictly bound to ~e particular ends of the otganization or it could 
enjoy a greater or lesser freedom of choice. The latter factor was also 
important £or the degree of autonomy en joyed by the organization as 
such; it could be lacking entirely, and·the acquisition of rights and obli· 
gations could be regulated automatically according to fixed rules, as, 
e.g., in the case of certain liturgical organizations in England; or the 
organizatioQ could ~ broad powers of autonomous enactment, 
limited by elastic norms of a conventiona~ !tatutory or otherwise hetero
nomous character. 

Which of these numerous alternatives was realized in any particular 
instance was, and under a system of freedom of association still is, de· 
tennined by the concrete ends and, quite particularly, by the economic 
means of the particular organization. The organization may be a pre· 
dominantly economic community. In that event the structure is essen
tiallydetermined by economic factors, especially the exte.nt and the role 
of "capital" and of its inner structure, on the one hand, and the basis 
of creilit and risk, on the other. 

In an organization aiming at capitalistic profit, such as a business 
corporation, a mining or a shipowners' company, or a company for 
financing state needs or colonial enterprise, capital is' of predominant 
significance for the efficiency of the whole, and the prospect of a share 
in the profits for the inter4\Us of the members. Such an organization thus 
requires that, at least as a genera] rule, membership be dosed and that 
the pucposes be 6xed in a relatively stable way; also, that the member· 
ship rights be fOlmally inviolable and transferable· upon death and, at 
least usually, inter vivos: that the managemerlt be carried Oil bureau
cratically; that the members participate e:ther themselves cr through 
proxies in an assemhl y that. is de iure organized democratically but in 
fact plutocratically, and tha.t adopts its resdutions, after discussion, by 
a vote proportionate to c2f>ital shares. The special aim of such organiza
tions, furthennore, does r·.~Jr rt.>quire per!0nd liablity of the members 
externally, since it is irrelevant for the credit standing of the enterprise. 
It can also be dispensed ~th internally, except, however, in the mining 
company, in consequence of tht; pet.. .. uliar structure of mining capitaI.168 

All this fs different in the case of it, ~:ganization aiming at self
sufficiency without the use of money; the more comprehensive its pur
poses are, the .more it requires the preponderant authority of the coHee
tivity~"thea'bserl~' of fixed membership ·rights, and an approximation 
~ rommim~st' economy upon either a directly democratic or a patri
an,!"!l basis,; such as is found in the household community, the Gemein
ae1scha{t,UG .• or a system of strict communal tillage (Feldgemeinschaft). 
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As membership in the organization becomes increasingly closed ·and in
ternally connected with fixed appropriation, as is the case in the village 
and commons community, the membership rights will come more to 
the foreground, whereas the land remaining under communal control 
becomes part of the individually appropriated rights; it will be admin
istered by members in rotation, by hereditary bodies, or by lordly 
authority. FinaI1y, in voluntary organizations established for the com
munal supplementation of individual productio~ or consumption, as, 
for instance, in the modem cooperatives, membership is usually closed 
since membership rights, although firmly appropriated and, like mem
be('Ship duties, firmly delimited, are ordinarily not freely ,alienable; 
although personal liability tends to become more significant for the 
credit standing of the organiution, it is usually limited, unless the risk 
can be clearly determined, in which caSe it may be unlimited; adminis' 
tration is formally bureaucratic but in practice is conducted quite fre
quently by honoratiores:S

& Individual membership rights in the collec
tive fund increasingly lose their structurally determinative significance 
the more the org~nization comes to serve an inde6nite plurality of inter
ests and, particularly, of privileged persons, while the contribution of 
capital becomes less signi6cant relative to perioclical contributions or 
payments by the interested parties for the services rendered by the 
collectivity. Such a situation has arisen in the case of the purely eco
nomically qIiented insurance mutuals, but even more so, in the case of 
institutions serving en<k of social security or charity"~T Where, finally, 
the organization appears as an economic unit meant to serve primarily , 
noneconomic ends, the guaranteed property rights of the members be
come insignificant and economic considerations lose their importance in 
the determination of the structure of the organization. 

Generally it appears, however, that the development of the legal struc
ture of organizations has by no means been predominantly determined 
by economic factors. This fact is proved primarily by the sharp contrast 
between medieval and also modem English developments, on the one 
hand, and the Continental, especially the German, development on the 
other. In English law the sodality, as defined by Gierke, did not exist 
after the Norman invasion, and no concept of corporation of the Conti
nental type was developed until modem times.158 Apart from rudimen
tary beginnings, there was no group autonomy in the sense and scope 
in which it was taken for granted in medieval Germany, and there was 
no normatively and generally r.egulated juristic personality of assoda: 
tions. Sodalities of the kind of Gierke's theory, have, as shown by Mait
land, and later by Hatschek.'~9 found almost no plll::e in Erglish legal 
life, except in that form which Gerke designated (lS authorita~an asso-
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ciations {HerTschaftsve,bimde);letl significantly, however, these latter 
can be, and in England have been, subsumed under juristic categories 
different from those formulated by Gierke. This absence in England of 
the allegedly Germanic form of the law of organizations (Verbands
recht) OCcurs not only in spite of the non-reception of Roman law 
but was caused, at least in part, by this very fact The absence of the 
Roman corporation concept facilitated the development· of a situation 
in England in which, through the canon law, at first only ecclesiastical 
institutions possessed effective corporate rights, while later on all Eng
lish organizations tended to be ascribed a similar character. The theory 
of the "corporation sole," i.e., the dignitas represented by the succession 
of officers/ 61 gave in English legal.doctrine the possibility of treating 
state and communal administration as juristic persons in the same way 
in which ecclesiastical authorities were treated in canon law. Until the 
seventeenth century the king was regarded as a "corporation sole,",si and 
if even today it is neither the state nor the exchequer (Fiskus) but the 

, crown which is regarded as the bearer of all the rights and obligations 
,of the political org~ization,le~ it is a consequence of the canon law 
inRuence as well as of the earlier absence of the German corporation 
concept as inBuc:nced by Roman law, which absence, in tum, was 
brought about by the political structure of the estate corporative state 
(Stiindestaat). In, modem times the English corporation, once it had 
come to exist at all, essentially retained its character as an institution 
rather than a voluntary association; it never, at any rate, became a 
sodality of the German type_ These facts make us suspec~that on the 
Continent Roman law was less resp<:lIlsible for the decline of the medie
val law of sodalities than has frequently heen believed. The medieval 
organizations were, it is true, quite" alien to the law of Justinian. But 
the Romanist jurists, by whom it was interpreted, were compelled to 
accommodate the existing needs. Their theories had thus to use con
ceptual tools of frequently questionable character, but even so they wert 
hardly sufficient to undennine the existence of the medieval organiza
tions. At any rate, that the concept of the corporation came to take the 
place d the vague German forms d thougnt was not entirely due to 

their efforts. although they contributed a good deal. The zeal reasons 
for the developments both in England on the one side and on the Con
tinent, specifically Gennany, on the other, were primarily political ones. 
This statement applies to the Middle Ages as well as to the early mod
ern period. The essential difference was this: In England royal power 
was strong and centralized and, under the Plantagenets and their suc
cessors, disposed of highly developed technical means of administration. 
In Gennany, on the other hand, no political center was in existence. 
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Another factor was constituted by the continued effectiveness of certain 
feudal notions in the English law of real property. 

This extremely institutional and autocratic structure of the corpora
tion was, however, not the only relevant form in England. As substitute 
for the Continental corporation, we find the technique of treating cer
tain persons or hearers of office as "trustees," i.e., persons to whom certain 
rights are entrusted for the benefit of either some certain beneficiary or 
of the' r-blic ~t .large. Since the end of the seventeenth century not 
onl y the king but also certain municipal and parish officers have every 
now and then been regarded as trustees. Indeed. wherever we are pres
ently using the concept of "special pUlpose fund" (lweckvetm6gm),tfl' 
English law resorts to trusteeship as the most adequate technical device. 
The characteristic element in this institutional approach is that the 
trustee not only may but must do what is in his jurisdiction; it is, thus, 
a substitute for the concept of public office (Amtsbegriff). The origin 
of the trust in this sense lay, just as in similar cases that of the Roman 
fidei commissum, primarily in the need to circumvent certain prohibitory 
laws, especially the laws of mortmain and certain other limitations im
posed by the legal system.leO A second cause was the absence in the 
ear lier Middle Ages of any concept of corporation. When English law 
did finally develop such a concept, the trust continued to apply to those 
institutions which could not be construed as corponrtions; but a similar 
institutional trend has continued persistently to play an important role 
in the entire English law of corporations. 

It was the last mentioned situation which accounts for the fact that 
the structure of the village community (Marltgenossenschaft) was much· 
more authoritarian in English than in German law and that the land
lord was usually regarded as the owner of the commons, while the 
peasants were looked upon as mere grantees of iura in re aliena ["rights 
in another person's land (or chatteI)"]. In view of this consistently held 
theory their right of access to the king's courts was of little use. The final 
result was the recognition of the fee simple as the fundamental form of 
English real property in a far more extreme form than that in which 
the ager optima iure privatus of Roman law [ef. sec. iv, n. 64] ever 
prevailed in practice. Undivided communities of heirs and' all the other 
forms which were derived from it in German law were excluded already 
through the feudal principle .of primogeniture. The principle of tracing 
all land titles ultimately to a royal grant necessarily resulted in the view 

'- that the dispositive powers of all organizations were but special titles of 
cert3in persons and their legal successors which could be aCCflired only 
by way of privilege. Maitland's studies1u have shown that, as a result of 
the purely automatic distribution of rights and duties to each individual 
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in accordance with his share, which was derived from the old hide sys
tem arid tramferroo to all similar organizations, English praaice had 
little need to de.a! <~.s an independent legal subject 'llith the totality of 
the individuals p3.Jticipating in a ccmmunity. The siw.~tlon was inter.
sified ba:8'u~e the state was in part feudal and in part specifically 
standh'ch. It w(!s brought about first by the laws of mortmlin which 
prohibited, in the interests of the king and the nobility, all- alienation 
of land to the "dead hand" including the municipa!ities. 1dT Exemptions 
from this prohibition C<l'Q1d he obtained oply through special privilege, 
and in fact, the city privileges of the fifteenth century which, beginning 
with the privilege of Kingston of r439, granted corporation rights with 
positive content to the cities in question, were striven for by the cities 
as the very means of QScape from these prohibitions. But the law of cor
porations thus remained .. a law of privileges and subject to the general 
influences of a legal-d~opm'ent peculiar to a society of estates. From 
the king and Parliament downward all authority was regarded as a coni-

,plex of specific privileges and prerogatives. Whoever claimed to exercise 
a right acquired otherwise than through private contract had to derive 
it legally from a valid grant and could thus have it only within cert,ain 
definitely established limits. Positive proof of grant could be dispensed 
with only in the case of immemorial custom. Even after the emergence 
of the concept of the corporation there persisted into modern times the 
doctrine, in all its rigor, according to which every organization, if it 
were to transcend in its legal actions the range of the privileges explicitly 
granted to it, would be acting ultra vires, hence be guilty of an abuse of 
privilege and thus subject to dissolution as it was actually exercised on 
a large scale by the Tudors and Stuarts. luI 

The results were that neither a public nor a private corporation could 
be established in any way other than ~h~t of special grant; that no such 
grant would be given except for a limited. purpose and upon grounds of 
public utility; and that all corporations were political, or politically 
authorized, limited purpose corporations, which were to remain under 
constant control and supervision. In the last analysis, the origin of this 
legal situation can be traced to the liturgical character of the Norman 
administration. The king assured himself of the contributions needed 
for the government and the administration of justice by forming com
pulsory organizations with collective duties similar to those of the 
Chinese, the Hellenistic, the late Roman, the Russian, or other legal 
systems. A communal tie ePsted exclusively as an organization with 
liturgical duties toward the royal administration, and it had its rights 
only by virtue of royal grant or indulgence. Otherwise all such com
munities legally remained bodies non copor~te, even into modem times. 
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In consequence of the rigorous patrimonial central administration 
this integration of all associations in the state was at its maximum at 
the beginning of English legal history and had to undergo a gradual 
weakening from then. In Continental legal history, on the other hand, 
it was the bureaucratic princely state of modem times which broke the 
bonds of the traditi00al corporative f.utonomy; subjected to its own 
supe~sjon the municipa]ides, guilds, village eommunities, churches, 
dubs, and other associations of all kinds; issued patents; regulated and 
controlled them; canceled all rights which were not officiallv granted in 
the patents; and thus for the first time introduced ;nto actual practice 
the theozy of the "1egists,"'69 whu T,ad n.~:ntained that nO organizational 
structure could have juristic personaiity or any rights of its own except 
by virtue of a grant by the princeps. no . 

Within those territories where it had lasting effects the French Revo
lution destroyed not only every formation d c .-.porations but also every 
type of voluntary association .... "hkh could not be expressly licensed for 
narrowly defined special end:.;, as well as aU a:"soc iationa I autonomy in 
general. This destruction \'.as motivated primarily by those political 
reasons which are characteri5tJC of every radical democracy, but some 
part' was also played by doctrinaire conceptions of natural l::tw as well 
as considerations of bourgeoiHconomic orientation which in their doc
trinairism also tended towards IUthlessness. The Code exludes the very 
concept of juristic person by sj~ply saying nothing about it. The trend 
was reversed, however, by the economic needs of capitalism and, for 
the noncapitalistic classes, the needs of the market economy on the one 
hand, the agitational needs of the political parties on the other, and, 
finally. the growing substantive differentiation of the cultural aspirations 
in connection with the per'iOnal differentiation of cultural interests 
among individuals.l11 

Such a sharp break with the past was never experienced in the Eng
lish corporation law. English legal theory began in the sixteenth century 
to elaborate, at first for the cities, the concept of "organ'~ and of "acting 
as an organ'~ as legally distinct from the private sphere, and in doing 
so it usea the concept of the bod')' politic, Le., the Roman concept of 
corpus. m It brought the guilds into the .domain of corporation types. 
conferred upon the municipalities the possibility of procedural and 
contractual autonomy, provided they had a seal, and gave the licensed 
corporations a limited autonomy b.y allowing them to have their OWn by
laws on the basis of the majority principle rather than unanimity. In 
the seventeenth century it came to deny the delictual capaCity of corpo
rations but, until the eighteenth century, corporations were treated in 
matt~rs of property merely as trustees for the individual membe~, whose 
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claims against the corporation were enforced only in'equity. It was not 
until the end of the eighteenth century that English law pennitted, and 
even then only reluctantly, the termination of a stockholder's liability 
fQr the debts of the' cozporation after h(:: had transferred his shares, and 
even then the law still excepted the case of the company's insolvency. 
Blackstone at last was the first to make the real distinction between 
corporate and private assets, referring to Roman law in doing so. 

The gradually increasing influence of the needs of capitalistic enter
prisers played an important role in this developme:i1t. The great Com
panies of the mercantilist Tudor and Stuart periods were legally still 
state institutions, as was also the Bank of England.17~ The medieval 
requirements of the use of the seal for every insftument to be ismed 
by the corporation, the treatment of the shares of stock as real pT0p'~rty 
whenever some part of the corporate assets consisted of land, and the 
limitation of corporate purposes to public tasks or tasks of public uttIity 
were completely impracticable for business corPorations and had thcs 
to be dropped in .the course of the eighteenth century. But it was only 
in the nineteenth century that limited liability was generally introduced 
for business corporations and that a system of general normative regu
lation was established for all jOint·stock companies, together with ceztain 
speCial nonns for friendly and benevolent societies, learned societies, 
insurance companies, savings banks, and, finally, labor unions. In all 
these cases the norms are by and large similar to tire corresponding 
norms of the Continent. 11. The old forms, however, were not entirely 
discarded. Even today the appointment of trustees is still- required for 
the appearance in court for a whole range of recognized voluntary asso' 
ciations, for instance a friendly society,m while for an unincorporated 
voluntary association (club) a unanimously granted power of attorney 
is necessary for every legal transaction.lT6 The doctrine of ultra vires 
is still alive, and an individual charter is still required for every corpora
tion which cannot be fitted in with anyone of the statutory patterns. 

'In practice, however, the situation is not much different4rom that which 
has existed in Germany ever since the Civil Code took effect 

Not onl~ this brief comparative sketch but every gIan~e at the great 
legal systems shows that none of the great variations in legal' develop
ment can be explained by the all too frequently invoked slogan of the 
individualistic character of the Roman law as contrasted with the social 
character of Germanic law.ITT 

The great wealth of forms of Gennan medieval sodalities was con
ditioned by quite particular, predominantly political, factors. and, it 
was and still is unique. Russian and Oriental law, including Hindu 
law, have recognized liturgical collective liability and the correspondiilg 
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collective rights of the compulsory organizations, especially of village 
communities, but also of craftsmen.!?S They also have, although not 
everywhere, the solidary liability of the family community and quite fre
quently of family1ir.e work fraternities like the Rus~ian arrel. But 
they never found a place for such a richly differentiated law of 
sodalities as that of the medieval Occident or for the rational concept 
of the corporation as it was produced in the conHuence of Roman and 
medieval law. The Islamic law of endoWIl)ents \Vas, as we have seen, 
prefigured by the ancient Oriental, particuhrly Egyptian, and above all 
Byzantine, legal developments, but it contained no germs of a theory 
of corporations. Finally, Chinese law shows in a typical way the 
concomitance of the authority of patrimonial princes and the mainte
nance of the family and ,)dnship groups in their significance as guaran
tors of the individual's social status. A conception of the state as inde
pendent of the private person of the emperor did not exist any more 
than a law of pIivate corporations or voluntary associations, apart from 
the politically motivated police prohibitions against all organizations 
which would be neither familial, fiscal, nor specially licensed. M un ici
palities were recognized in official law only as organizations for carrying 
the family liability for taxes and charges. On the basis of the ~nship 
group membership, they stilI exercise the strongest conceivable authority 
over their members, organize common institutions of all sorts of eco
nomic activity, and manifest a degree of cohesion towards outsiders 
with which the officials of the imperial authority had to re::kon as with 
the strongest local authority. These phenomena, which are no more 
recognized in the legal concepts of official Chinese law than they were 
elsewhere, have often enough impeded its etlectiveness. For no clearly 
defined content could be acquired by an autonomy which expressed 
itself externally in blood feuds of kinship groups and towns but was 
never recognized by the official law. The situation of the private organi
zations other than the kinship groups and families, especially of the 
highly developed mutual loan and burial societies and the occupational 
organizations, corresponds in part to the situation of. the Roman imperial 
period and in part to that of Russian law of the nineteenth century. 
Despite that, the concept of juristic ~onality in the sense of the law 
of Antiquity is completely absent and the liturgical function has dis
appeared, if it ever existed at all, which is by no means certain. The 
capitalistic property communities (Vermiigensgemeinschaften) have come 
to be emancipated from formal dependence on the household just as 
they did in medieval southern Europe, but in spite of the de facto use 
of such institutions as the finn name, they never reached the point of 
beco!1ling definite legal types as they did in Europe in the thirteenth 
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century.-CoUective liability, caru:sponding to the general state of the 
law of obligations, took as its origin the delictual liability of the kinship 
groups, which still persists in fragmentaryfofm. But contractual liability, 
which is still a purely personal liability, has not assumed the form of 
soIrdarity but is limited to the duty of group members to bring forward 
an absconding fenow member; in :1H other respects co·debtors are liable 
only pro rata rather than solidarily. Only fiscal law recognized the soli· 
dary liability of the family and its property, while collective property 
did not legally exist for private associations any more than it did in 
Roman Antiquity. Like the ancient companies of publicans, the modern 
Chinese business associations are legally treated as consortia or as societis 
en commandite with personally liable directors. Just as in Antiquity and 
in the Orient, this underdeveloped state of the Chinese law of private 
associations and business organizations was caused by the continuing 
Significance of the kinship group, within which all economic association 
is taking place, also by the obstruction of autonomous corporations by 
political patrimonialism, and 6nally by the general reluctance to invest 

, capital in anything other than 6scal enterprises and trade. 
lbe different course of medieval Occidental development was caused 

primarily by the fact that here patrimonialism was of a corporate status 
rather than a patriarchal character, which, in tum, was caused essen
tially by political and, particularly, military and fiscal reasons. In addi
tion there was the development and maintenance of the form of ad
ministration of justice associated. with the folk community. Wherever 
it was lacking as, for example, in India ever since the rise to predominance 
of the Brahmins, the actual variety of corporate and sodality forms of 
associations was never accompanied by a correspondingly rich legal 
deve.lopment. lbe long and persistent absence of rational and strong 
central authorities, as it constantly recurred after temporary intervals, 
did indeed produce an autonomy of mercantile, occupational, and agri
cultural communities, which is explicitly recognized by the. law. But 
no legal development of the German type arose therefrom. The practical 
consequence of the folk community type of the administration of justice 
was that pressure came to be exercised upon the lord, both the political 
and the landlord, to render judgment or pronounce customals not in 
person or through friends but through members of the popular assembly 
or at least under their decisive inRuence, lest they be regarded as not 
really binding. No such determination could be made without the par
ticipation of the groups affected by the particular body of law. Copy
holders, serfs, and retainers CDienstmannen) had to be called in when
ever the rights and obligations arising from their economic and personal 
dependence relations were involved; and vassals or townsmen, whenever 
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rights and obligations concerning their political and contractual de
pendence were in issue. m This situation derived o~ginalJy from the 
military character of the public court community, but with the decay 
of the central authority it was taken over by all organizations with 
granted or usurped administrations of justice. It is clear that this system 
constituted the strongest possible guaranty of both autonomous law
making and corporate or sodalian organization. The origin of this guar
anty and of that de facto autonomy of the groups of legally affected 
parties in the formation of their own laws, which was necessary to make 
possible the development of the Occidental law of corporations and so· 
dalities as well as of the specifically capitalistic forms of association, was 
cpnditioned by essentially political and technical administrative con
siderations. Quite generally the lord was preoccupied with~ military ac
tivities and he hardly had at his disposal a rational administrative 
apparatus which would have been dependent on him and which he 
could have used to supervise his subordinates; thus he had to depend on 
their good will and on their coOperation in meeting his claims and thus 
had to meet the traditional or usurped counterclaims of his dependents 
against him. The typi6cation and appropriation of the rights of these 
dependent strata as sodality rights had their source in this situation. 
The guaranty of the associational norms was increased through a cus
tom which stemmed from the form of law6nding by the popular assem
bly, namely, that of periodically ascertaining the prevailing law of the 
consociation by oral testimony and recording it in customals, combined 
with the tendency of the dependents at propitious moments to ask the 
lord for the con6rmation of this law as their privilege. laO Such occur-. 
rences within seigneurial, political and economic organizations nat
urally increased the probability of maintaining corporate autonomy also 
for the free and voluntary associations. No such situation could prevail 
in England, because the royal courts of the strong patrimonial power 
suppressed the old administration of justice by the popular assemblies 
of the counties, municipalities, etc. Hence the development of a Jaw of 
sodalities was inhibited; customals and privileges of autonomy were rare, 
and those few which existed lacked the peculiar character of their Con
tinental counterparts. In Germany, too, sodalian autonomy, and with 
it, the law of the sodalities, declined rapidly as soon as the political and 
seigneurial . authorities had become able to create the administrative ap
paratus that allowed them to dispense with the folk type of administra
tion of justice.l81 

I t was, of course, no accident that this development coincided with 
the intrusion of Romanist traits into the system of government, 'but 
Roman law as such did not play the decisive role. In England the rise 
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of a law of-sodalities was prevented by devices of ~rmanist legal tech· 
nique. Besides, those associations which could not be fitted into the 
categories of the corporation sole or the trust or the patented forms of 
organization were regarded as purely contractual relations of their mem· 
bers, with the statutes being accorded validity only in the sense of a 
rontractual offer to be accepted by joining membetship. Such a view 
closely cOIIesponds to a construction of the Romanist type. The political 
stIUcture.of the lawmaking organi'Z24lons and the peculiar characteristics 
of the professional ~rers of the legal structure, whom we shall discuss 
later [infr", sec. iv], were the decisive factors. 

7. Freedom and Coercion 

The development of legally regulated relationships toward con· 
tractual association and of the law itself toward freedom of contract, 
especially toward a system of free disposition within stipulated forms of 
transaction, is usually regarded as signifying a decrease of constraint 
and an increase of individual freedom. It is clear from what we have 
been sayin~, in how relative a sense this opinion is formally correct. The 
possibility of entering with others into contractual relations the content 
of which is entirely deterrruned by individual agreement, and likewise 
the possibility of making use in accordance with one's desires of an in· 
creasingly large number of type fonns rendered available by the law 
for purposes of consociation in the widest sense of the word, has been 
immensely extended in modem law, at least in the spheres of exchange 
of goods and of personal work and services. However, the extent to 
which this trend has brought about an actual increase of th~ individual's 
freedom to shape the condltions of his own life or the extent to which, 
on the contrary. life has become more stereotyped in spite, or, perhaps, 
just because of this trend, cannot be deterrruned simply by studying the 

. development of formal legal institutions. The great variety of permitted. 
contractual schemata and the formal empowerment to set the content 
of contracts in accordance with one's deshes and independently of all 
official form patterns, in and of itself by no means makes sure that these 
fonnal possibillties will in fact be available to all and everyone. Such 
availability is prevented above all by the differences in the distribution 
of property as guaranteed by law. The formal right of a worker to enter 
into any contract whatsoever with any employer whatsoever does not in 
practice represent for the employment seeker even the slightest freedom 
in the determination of his own conditions of work, and it does not 
guarantee him any intluence on this process. It rather means, at least 
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primarily, that the more powerful party in the market, i.e., normally the 
employer, has the possibility to set the terms, to offer the job "take it or 
leave it," and, given the normally more pressing economic need of the 
worker, to impose his terms upon him. The result of contractual freedom, 
then, is in the first place the opening of the opportunity to use, by the 
clever utilization of property ownership in th€: market, these resources 
without legal restraints as a means for the ad. :evement of power over 
others. The parties interested in ~t:r in the :>:Eket thus !ire !~lso in· 
terested in such a legal order. Their intetest i:, ~hV!!d particularly by the 
est.ablishment of "legal empowennet~i rult"~;." T: .j~. type of r..:lcs does 
no more than create the framework f(,( ',,Ji<: 3.~ ' .. ;cmeAlts which. t<lIder 
conditions of formal freedom, ar" ofFci~:.~):· : <:Lhk to all. A~.tllally. 
however, they are accessiblt' onl/ t': the (",;;~ •.. ,J'S of property and thus 
in effect support their very :lUt0r::;lr::;" ,'. i.e: 1" JV positions. 

It is neceSS2rv to emDhasiz,~ stroTlglv this <l:;l:,,::-;.~t of the state of affairs '. , in ord~r not to fall into the widdy C',lrrent error that that type of "de· 
centralization of the lawmaking r,~vcess" .. -a qUite suitable phrase of 
Andreas Voigt'sl~~-which is embodb! i..."l this modern form of the 
schematically delimited autonomy of. the parties' legal transactions is 
identical with a decrease of the degree of coercion exercised within a 
legal communi~y 3S compared with other communities-for instance, one 
organized alonn "socialist" lines. Th<:: increasing significance of freedom 
of contract tlnd, .p<1rticlllarly, of ~n~lb!ing laws which leave everything 
to "free" agreement, imrlie .. ; ,,,\ relative reduction of that kind of coercion 
which results from the tb.-('~t ()f ll~:Hldatory and prohinitnrr norms. 
Formalhr it renresen~s, of (:",1'·,1., <.'. detltase of coercion. But it is also' 
obvious' how ddvant3 g:>Ci..;5 [:. i3 :,[ate of affairs is to those v,, h 0 are ceo-· 
nomic:llly in the pmiti:;n ~(. ;.lak,~ u~e of the empowermcnts. The e'xaet 
l,,:tent te, which the tota! ::.mount of ,jfreedom" within a given legal 
community if, actl.l<111y incrt::ased depends entirely upon the concrete 
economic order and especia!ly upon the property distribution. In no 
case can it be simply deduced from the content of the law. Enabling 
laws of the sort discussed hf:re would certainly playa slight role in a 
"socialist" community; Jike-,o;,:isc, ~he positions from which coercion is 
exercised, the type of coercion, and those against whom it is directed, 
will also be different from what they are in. a private economy. In the 
latter, coercion is exercised to a considerahle extent by the private owners 
of the means of production and acquisition, to whom the law guarnntees 
their property and whose pewer can thus manifest itself in the competi
tiv~ struggle of the market. In this type of coercion the statement "co· 
actus voluit"2~3 applies with peculiar force just because of the careful 
av6idance of the use of ai.i.~l.,-J::if(i!'hr, form'). h the lahor market, it is 

 



ii] Forms of Creation of Rig"1ts 7 J I 

left t.) the tofree" discretion of th-:- l'~L;:,' to acc(;Y~t tit.: conditions im-. ., 
posed by those who arc ecopomicaHy stIonger by ":rt,uc ,f tL~ legal 
guaranty of their property. In a socialis~ commuhity, jire{('land:'ltory 
and prohibitory decrees of a central economic control liu:nority, in 
·whi.chever way it may be concf'ived, would playa much greater role 
.than such ordinations are playing tuday. In the event of disobedience, 
observance will be produced by means of some sort of '\:uercion" bur not 
through struggle in the mar keto Which system would possess more real 
coercion and which one more real personai freedom cannot be decided, 
however, by the mere analysis of the actually existing or conceivahle 
formal legal system. So far sociology can only perceive the qualitative 
differences among the various types of coercion and tht:ir incidence 
among the participants in the legal community. 

A (democratically) socialist order (in the sense current in present
day ideologies) rejects coercion not only in the form in which it i~ 
exercised in the market through the possession of private property, but 
also the direct coercion exercised on the basis of purely personal claims 
to authority. It would recognize only the validity of agreed abstract 
laws, regardless of whether they are called by this name. Formally, the 
market community does not recognize direct coercion on the basis of 
personal authority. It produces in its ste~d a special-kind of coercive 
situation which, as a general principle, applies without any discrimina
tion to workers, enterprisers, producers and consumers, viz., in the im
persona! form of the ;nevit~bility of adaptation to the purdy economic 
"laws" (,f the :narku. Thf o;apctions cono;ist in the loss or decrea~e of 
economic power ~!ld, under certain concli:it.;;s, in tIl'.~ w,;-,' los5 of Orl'-'5 

economic existence. The prh'Jte cnlerpli;:;~ _~;~tem :.:.jr>f~.~;ns i!lto c.;.· 
. f "1 bo k . 1:. I J l' Jects 0 la r mar ct transactions c\'en ttsvSt F(~-\'.Il.l ,til{! ;'lAL:"ii-

tarian-hierarchical relations which actually exi;;t in rh~ Cdpit:.l.iJstlc enter
prise. While the authoritarian relationships art~ thus drained ct all 
normal sentimental content, ;mthoritarian c()nstmint ~lot cd}' ccnt;nues 
but, at least under certain circumstances, even increa~es. The mere com· 
prehensive the realm of structures whos~ existence depends in a ~pecific 
way on "diScipline" -that of capit21ist commercial establishments--the 
more relentlessly can authoritarianconstr aint be exercised within them, and 
the smaller will be the circle of those in whcse hands the power to use 
this type of constraint is concentrated and who also hold the power to 

have such authority guaranteed to them by the legal order. A legal order 
which contains ever so few mandatory and prohibitory norms and ever 
so many "freedoms" and "empowertnents" can nonetheless in its practical 
effects facilitate a quantitative and qualitative increase not only of coercion 
in general but quite specifically of au,thoiit,lrian coercion. 
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NOTES 

[Ch. V111 

J. See sec. i:l(a). As to the distinction bet~n claim norms and regIe
meneasions, d. ]ELLINllX, SVSTE¥, esp. 63-76 (Refle%rec.ltt una subjMmeJ 
Recht); W. JBLLINEX, V.aaWALTUNCSlUlCHT (J948) 200, 30S. The validity oE 
the distinction is denied by UEANP, STAATSRECHT (J9U) I, 331; III, 107. A 
synthesis is tried by H. KSLlEN, REINE REIO:HTSLEHRE (1934) 39; THEORY 77. 
78, 84. 1he inBuence on Weber of GeOTg JeIlinek, his Heidelberg colleague and 
personal friend, was considerable, not only in matters. of detail but in giving sup
port to Weber's sociological approach to law in general. It was applied by Jellinek 
especiall:[ in his ALLCBM5INE STAATSLBHRE, 3rd ed. 1914. 

1. For a typical presentation of this trichotomy see ENNECCERUS 56; J 
AUSTIN, LECTUlU!S ON JUBlSPRUDENCE (188S) 39. 91, 684, 710 el seq. As to 
the third kind of right the text is not entirely clear. What is' meant is not the ' 
situation in which A can allow B to engage in certain conduct but, as the foav. 
iilg sentences show, the situation in which A can engage in certain conduct with
out be!ng subject to legally justified int~ercnce ~ one, or more, or all, Others. 

3' Weber is using the tenn Freiheitsrecht (' privilege") in the sense in which 
it had been devdOped by G. JBLLINJlX in SYSTlI.M 89- It might be noted that 
Jellinek's and Weber's use of the terms "claim" and "privilege' resembles Hob
Eeld's tenninology; d. HOHPELD, FUNDAMENTAL LECAL C'A)NCEP'I'lONS (1913). 

4' Weber is thinking here: of the contract to devise or bequeath. lD American 
law such a contract binds the promisor to make a certain will which, in rum, cre· 
ates the right of the devisee or legatee. In Gaman law the "contra:.i of inherit
ance," iE properly concluded, is as such the basil:.ix the beneficiary's right upon 
the death of the promisor; it does not thus need to be implemented by a will. See 
German Civil Code, Secs. 1178-13°1. 

5'. See Austrian Civil Code, Sec. 1149. 
6. Cf. McMurray, Succession, Laws of, 14 ENC'rC. Soc. SCI. 435. 440; 

Nussbaum, Liberty of Testation (%937) 13 A.B.A.]. 183; RHBlNST1!.IN, DECE
DENTS' ESTATI!8 403.406. 

7. Cf.in{ra,sec. ii:4:1-3. 
8. All this is CUI rent German theory of administrative law. Cf. especially W. 

}ELLINEX, 3S" et seq. and further literature there cited; A. Lan. GBSCHICHTB 
:DB?l DEUTSCHBN BEAMTENTUMS (1914); W. SOMEART, BEAMTBNSCHAPT UNP 
WIRTSCBAPr (1917); F. WJNTBRS, An.ISS DBR GBSCHICHTB DES BllAMTBN
TUMS (1919); LABAND,. DM STMTSRllCHT DBS DEUTSCHEN REICHES (1911) 
433 et seq. 

. 9, The matter discussed in Lon, 01" cit. 28 (Be4mt.e aU Hofbeamte'.>; LA· 

.. EAND, 01" cit. 433· 
~: 10. O. GIBBU, 91; same author, GENOSSJlNSCHAPTSJU!CHT I, '35'; CAJ!.LTLB, 

HJSTORY oJ! M1!.DIl!VAL POLrrlCAL THEORY (1903). val iii, part Ii SPANCEN
EBRC, YOM LEHENSSTAAT ZUM STANDJlSTMT (1911); LWlChin v. Ebengreuth, 
Die Aflfiinge der ~Ik (1897) 78 HIST. Z. 417. 

II. The leges barbarorum were thOle "codiSations" or the customary laws 
which were undertakeu" by the Gennanic peoples after their conquest of the west
ern parts of the Rom. Empire, as, for example, the Lex SaUca of the Salk 
Flanks or the u;c Visigotho1""m of the Visigothic conquerots of Spain; d. AMIBA 
15, 16; Jenks. Dnel.tJrment of Teutonic l.AtD (J907) I SELECTED ESSAYS IN 
AMCLO·AMBRICAN LECAL HISTORY 35; HUEBNER 1. 

11. a. LEWIS H. MORCAN, LEACUE OJ! THE IROQUOIS (1911); same authOT, 
ANCIENT Socmn (1878) 399,446. 
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J3. On mm's houses, see LoWlE, P'luNmvB SocIETY' (191.5) 197, 299. 306, 
315, 368; H. SCHURT'l, ALTERRLASSEN OM) MANNERBU~"'D"g (J90:'); W. 
ScHMIDT und W KOPPERS, GESELL9ClIAPT UNO WIRTSCHAPT DEli. VOLXE'R. 
(1924) 224. CE. also infra, ch. IX:". 

14. lbis view of the origin of procedulallaw was also maintained by ,\1AINE, 
It 385. The app:!Site view that the law of procedure originated in the power of 
IuleIS to command their subjects to submit to arbitration has heen advanced espe
dally by F. OPPENKBIMlIR, THE STATE (1914) 78-81, Ind L. GUMPLOWJC%. 
OUTLINES OP SOCJOL<'lGY (,899), 179; d. SEAGLE 62. It is an oversimpli&cation 
to say that III procedural law had its osigirt either in voluntary or in commanded 
submission, for many other factors must have been involved. Wherc the disputes 
between primitive kinship groups were mediatt'd or arbitrated, some additional 
cucumstance must have OCCUlTed to change voluntalY submission into compul
sory submission to adjudication. It is, thCIefore, perhaps more COIreCt to say that 

• diifcrent rules of procedure had different origins; that this was so in Roman law 
has been aIgued by so careful a scholar as WENCER (at I I); but see, for another 
differentiating view, HRUCH J 3 7 et seq. As to the controversy in general, see 
THURNWALIII45 et seq.; DIAKOND, cc. xxx, nxi. 

15. One elClm~e for mlny: lbe 191.5 edition had '1ord mlyor" instead of 
Loro O!.ancrllor, which xesulfM in a lengthy footnote in the English edition on 
the, Mayor's Court. (R)-With respect to the Roman praekrr WebeI seems to be 
thinking plimazily of the litis contestatio of the formulaty procedure.. lbrough 
the threat of property sequestration (missio in Ixma) the praetor could compel 
the PaTties to agtee upon the formula ~ by him or worked out, with his 
coOperation. before him. Once the formula has been settled "the pI3etor gives the 
document tI) the plaintiff ... And now follows the formal contract between the 
parties: the one who has now come out ... as actor hands the document to the 
aefendant, who accepts it." WENGER 139. As to the numerous controversies con
cerning the litis contestatio and its character as a compulsory contract, see WEN
CER 17, 139. Other compulsory contracts may be found in those various cases in 
which the praeror could compel one party to promise to give seculity to the other 
(cautiones; stipulationes in iure); d. WENGER J01.. 

16. See THURNWALD 51; R. SCHBODElI 66; BRUNNER I, 132. SCHMmT UND 

KOPPERS, t>p. ciJ. (in valker und Kulturen) nI, 167, 234; MAINE. EARLY LAW 
69 et seq. 

17. On the oath, see THmtNWALD 176; WENGER U5, 336; POLLOCX AND 
MAITLAND I, 39; II, 600; DIAMOND 52, III, 336 -339, 350--396. 

18. SCHMmT UND KOPPERS, o-p. dJ. I. 497; I WESTBRMARCK, HJSTORY OF 
IiUMAN MAlUUAGE (1925) 233-

19. Sec M. EBERT. RUL-LEXlKON DER VORGESCHICHTE (1926) VI, sub tit 
. "Kauf." 246-248; VIII, sub tit. "Markt,'" 34. . 

20. In Romln law. at least with n:spcct to the sale of res ftlmlcipi by way of 
1JflmCipGtio (see infra, n. u) the original source of the seller's obligation arising 
in the case of a defect of title or quality is ptedominantly said to have con
sisted in a wrong committed by him (see E, AABEL, DIB HAPTUNG DES VER
UUPERS WECEN MANGELS IN RECHT r 19021 8/9). Jhering. whose opinion seems 
to have jnfluenced Weber, believed that the wrong consisted in a furtum ("theft") 
which would be committed by the seller when he actt'pted the buyer's money IS 
the price for goods which did not belong to him (GEtST DBS ROMlSCHEN REcH'rs, 
I, 157; III; Part i, 138). It is more probable, however,that the seller's wrong 
consisted in his failure to come to the buyer's defense when the latter's light to 

quiet ~<Xl and enjoyment was questioned by a third party's claim of $ape-
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i'iQr title. A dltty of ~he selif!r to defend the l.uyer against such attacks has been 
found to have exi:;!l:d in the archaic stages of Greek, Gemlanic, Slavic, and num
erous ethel' laws; d. RABBL, ~c. cit. 6; D;lRI!i>TB, op. cit. 166, 284, 2.02., 2.32., 
z6:f; but r:omparc now H. Coing, D~ clausuia d-:oli im klassischen Recht (1951) 
FEsTSCHlUn FJI,.-rz SCHULZ 97. 

lol. Ci}art41 money: all types of money which i~ eithcr stamped or coined, in 
wntrastwith the natural means of exchange or payment. 

:r.:r.. In transactions per aes et !iVrl3m ("by COpper and scales") the money was 
weighed for the recipient in the presence of live witnesses and a weigher (Iibri. 
peru); (:ertain ritual words had to be spoken. This institution was principally 
used in the~, by which title to goods was transferred, i.e., gOOds which 
were the mainst.ay of a Roman farm household (land, slaves, and cattle), the 
so-called ru ~ (sMprl3 n. :r.o). Title w other goods could be transferred, at 
least in.classical times, in the less formal way of simple tT~. Tcansaction ret: 
aes et libr"", was also used in connection with the 7Ie;nlm, the an:lWc way of 
creating -a debt for a loan, and also for purposes of adoption, cnaldng wi&, and 
marriage. See infyl3 n. 14 Cf. BUCKLAND 236; jOLOWlCZ, I 5J. As Weber states, 
the tJansactlons per aes et zw,."", were, or better seem to have been, one of the 
two principal methods by which legally binding transac:tions could be made in 
the archaic stage of Roman law. The other method was the in jute assio, which, 
similar w the common law nne, seems essentially W have been a mock trial 
before the magistrate intended W result in an authoritative authentication of the 
fact that a grantor had yielded his tide w his grantee. 

1.3· Tne 1925, and still the 1956, edition read "Zwangskontrakt," which in 
E.nglish was rendered "coeIcing contract." However, this turned out to be a sim
ple misreading of "Zweckkontrakt." The error obscured several passages in the 
old translation (R). 

~4. Coemptio and ccm{afTf:(ltio are usually stated as the two forms of marriage 
of early Roman law. The latter was an elaborate Ieligious ceremony, which seems 
tl'l have been impractical for anyone but the members of the patrician aristocracy. 
Coemptio was a transaction per IUS et libram whi.;:h seems to have been essential 
not so much for Ihe creation of the marriage relation as such as for the acquisitfon 
by tht: husband of the old-style maIital power (manus) over his wife. In latcr 
republican times both kinds of formality became obsolete. The marriage was re
garded as vaiidly concluded by the infonnal consent of the pal ties, usually evi
denced by the celebration of the blide's entry into the groom's house em domum 
deductio). In the old-st~le coemptio the head of the household ttl which the hride 
belonged seems to have transferred for a nominal pI ice his power over her to the 
groom. In so far as coemptio was at all used in classical times, the _cipatio 
with the groom seems to have been perfonned by the bride herself. CE. I BON
PANTE, CORSO DI DIRITTO ROMANO (192.5) 39 et seq.; Kunkel, 14 PAULy,WIS
SOWA, REALliNZYKLOPADIE DER KLASSISCHEN ALT.ERTUMSWISSENSCHAFT 22.59; F. 
SCHULZ, CLASSICAL ROMAN LAW (J9S1) 103; COJl8ETT, ROMAN LAW OF l\ttAR
RIACli (1930); for further literature, see JaRS AND KUNKEL 2.71 et seq., 416. 

2.S. lhe term obligation is more commonly used in the civil law than in the 
common law jurisdictions. In civil law terminology obligation (Lat. obligatio) 
meanS personal duty of any kind, such as duty to pay money, to deliver goods, to 
convey a piece of land, to render servi(:es, to refrain from engaging in certain 
conduct, etc. The obligation can arise out of a contract (ex contractu), out'of a 
tort (ex delicto), or directly out of a command of the legal order (ex lege); sub
divisions of the latter category are the obligations quasi ex contractu and quasi ex 
delictl). 
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2.6. Wergilt (wergeld).--expiatory pilyment for wrong. ~y as fixed by 
tradition. The word is GeTmanic, but the institution seems to have been almost 
universal. Weber follows here the, theOl)' primarily ~ by AMIM. NORD
CBJlMANISCHJlS OaLICA nONENR£CHT (J 88%). 

27. The rei vindicatio was the action for the speci£c recovery of a chattel or a 
piece of land. It was brought against the ~ by the person who claimed to 
be the legal owner. It has been descTibed by Gaius (iv, J6, 17) as follows: 
[trans!. by L Mears (1882), 5 I 81: 
"§ 16: If if was a real action in respect of movables or moving things, which 
could be brought or led into ('ourt, they were claimed before the praetor thus: 
The claimant, holding a staff, took hold of the thing, fOr examrle, a slave. and 
spoke as follows: 'I say this slave i~ mine, according to the law 0 tho:. quirites. by 
the title which I have shown. T'lUS, upon him I place my \ann',' at the same 
time placin.g the staff on the slave. His adversalY then said and did tile same, and 
when both had thus \aid claim to the siave, the praetor said: 'Both claimants quit 
hold of the sla~'e: Upon this, they both let go. The Grst claimant then said: 'I 
demand of you the ,~ronnd of your claim.' The other replied: 'I declared my 
right when I placed n'\' lance l.lJlon him: Then the Gut claimant said: 'Since you 
claim him in defiance of Tight, I challenge you to stake five hundred poundS of 
copper upon the issue of a trial.' His adversary replied by a similar challenge, but 
if t.he subject matter of the suit was of less value than one thousand pounds of 
copper, then they named fifty pounds of copper as the sl1m reciprocally staked. 
Then the same proceedings were gone through as in a pe!Sonal action, after 
which tht' praetor temporarily assigned to one of the parties the subject matter of 
the suit, that is, appointed one of them to be interim ~ssor and ordered him to 
give seOJrity to his opponent for the subject matter of the suit anc thein~rim 
possession, that is, for the thing in dispute, and the produce, whilst the praetor 
himself took secuTity from both parties in respect of the penal sum for costs as 
that would be forfeited to the pu':)lic treasury. A staff was used. as it weTe, in 
the place of the spear, which was the symbol of lawful owneTship; since that was 
especially looked upor> a~ a man'.~ OWn property which had been tak('n from the 
enemy, and for this reason a speaI is placed before the centumviral tribunal. 
"§ T 7: If the thing wa~ of such a nature that it could not be conveniently brought 
or led into court, as for example, if it were a column, or a ship, ('Ir a herd of cattle 
of any sort, some part of it only was taken, and the claim was made in. respect of 
that part as if the whole were before the court, ... Similarly, when the dispute 
was about a piece of land, or a building, or an inheritance, some part was taken .. 
apd brought into court, and the claim was made in respect of this portion, as if 
in the presence of the whole ... " • 

WJlNCJlR, p. 127, adds the following observation: "lhat i!: a symbolic re-' 
minder of the manu .. 1 struggie for the thing, of self-help, before the Stale estab· 
lished the order of peace. This last is represented by the Praet(lI: C1tm f4f.a'que 
'llindie4sjet, praetor diCebllt: Mittite ambo hominem ('since both of you daimed 
[him], leave both the man'). That is still clearer in the symbolic tibht for a 
funaus (tnlct of .Iand) from which the parties bring a clod, in order to enact 
with it the afctcmentioned reciprocal vindicatio-procee.ding before the Praetor," 
As to the Greek d~;;l.ikasia (6""f,~ ..... i ... ), see :1 BONNVI AND SMITH 79, 101, 163, 
260,265; tEIS'r 490. See aJso mpra, sec. i, notes 1.7 and 28. 

28. MaT/tgemeinschaft Or, more frequently Marlr.genossensclwfi is the com· 
munity of th05e who are entitled to share in the use of the commons,' eSpecially 
the common pilsture and woodland. On the various forms of ag;.azian communities, 
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see Weber, EcoNQMJC H1STOJlT (trsl. F. Knight, J9:17) 3i el. POLLOCI[ AND 

MAlTI.AND I, 560. 
29. H crediltnis~: action for the reco,oery of the total estate of a decedent, 

brought by the pmon claiming heilship against one who is aUeged to ha"e no 
right to the estate. 

30. Sternberg, Der Geist des chi~sischell Ve:rmo:gensrechts (J9U) z6 Z.F. 
VCL. RW. J 4213; d. ALA8A8'J'EJ!. 3 J 7 . 

31. On this institution ci "~ dharma" see MAINII, INsnnnJON8 38 e~ 
Wl.; 297-30 5': E. S. fin'ILAND, PIUi.unvJt. LAW (1924) J86. A similar custom 
is reported for ancient Iri~b law by MAINS, 01'. cit. 280, 2¢. 303: 1£ the debtor 
w~s of chieftain gzade. the creditoz had "to fast upon him," i.e., to go to his lesi
dence and wait a certain time without food. 

32. A KOI:OIllek and J. Wigmore, Sources of Ancie1lt ",.a P,imitive Law 
(1915) in J EVOLUTION Oll' LAw Jlo8, on Fanti Customary Law; MAINB, m8TI- ' 
TunON8 J87, on Irish law. 

33. The ne,xum. seems to have been the money loan contract which was for
many crea~ ~ AleS et librmn, i.e., by weighing the copper amount in the pres
ence of Dve witnesses and a weigb~r (lib,ipem); see sUp"", n. 22. It had disap
peared in historical times, and the ref'~CI:S in the sources are so fragmentary 
that its oligin and natule are stin obscure. The theolY accepted by Weber u that 
of Mitteis (25 S ... v. Z. ROM. 282), who belie"ed that tbe 7teXUm. was a aansac
tion by which the debtor symbolically sold bpnself to the creditor. This theOlY 
has, howe"er, been attacked flom valious quarters. The extensive literature is 
listed at JOI\S AND KUNUIL 2J9; to this sbould be added Koschaker, Ehuchliess
Ullg u?ld l<I:uf 7IQCh tUt£ll Rechtell [J95I], AacHIV OJUllNTALNY :uo, 288, and v. 
Ltihtow, 216m. Ne:nlm.problem. (1950) 67 S ... v. z. ROM. In. Stipuk4io was the 
contract which was bindingly concluded by the exchange of certain dtualistic 
words. Upon the creditor's question: Sesttrtios mille dme spondesne ("do you 
promiJe to pay 1,000 5eltertii?" the debtOJ would answer, "spondeo" ("I prom
he"). Later it heame permissible to use other terms instead of tbe words 
"~? s~o," especi.a1ly, "pramittime? pra1fSittCl," or "dabisne? dabo:: 
Whether, as Weber belie"Yes. such a plomise or stipulation could only relate to 
the payment of money. is controversial. The literature is listed at JOR8 AND 

KmfKlP. 97. See also ibid. 218. 
33&. "Aus ,Omischem. 16M bu,gerlklS61fl Recht" (FESTSCHR. II. BSCIIIR) J09 

et Wl. Mitteis' theory of the origin of the stipulotio has been doubted by Segle, 
J08 AaCRlVlO GIIJal]))CO 179; Luuatto, Per una ipat.esi .n&e o,;ghU e fa nama 
delle Qbbligaz:i01li W1'WJUl', 8 FOND. CAn-BLLI 253; and Weiss, P ... Ul.Y·WI8SOW .... 

RJlALBN%YXLOI'Anm nO K.I .... 88. ALTUTUM8W18SJlNSCHAIIT, 2.. RBlHB, III, 2540; 
lORS AND KUNUL 96. These autholS declare the oligin of the stipulatio has 
as yet not hem cl~ up. 

34. Weber is thinking here of the "' ius Vocoho, by which an action was 
initiated in arch.aie Roman law and which is described by WSNGSR ¢, as fol
lows: "In ius~. In the Twelve Tables it is placed at the bead of the whole 
statute, and it is handed down to us in its crude archaic primiti"eness: L (1) Si 
"' "" ~, ito. Ni it, .,,~"": igi",T em C4pito. (2) Si CGlv#UI' pedem.ve 
malt, maum. endo iacito. (3) Si morbus ~ vitium. ucit, iu~m. dmo. 
Si woZet, ~ ,.. sumito [translation by r WICMOIUI, SOU:RCII8 01' ANClJINT 

AND PltDanvB LAW (1915), vol I. of EVOLUTION OF LAW, by Kocourek and 
Wigmore, po 4651. "If [& man] adl [another] to law, M sMll $0. If he go tIQt, 
a.e, sMll V'ime.U h; then he shall N ~ If he flee or tvtUk, lay 1uwls 011 him 
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as he gOt!s. If ~ or age hinde, em ~am sJsQU be gmn him. but ?lot a 
cowrea ~ge, if he dDe5 not wish." 

"In these p!OVisions, probably barded down with later additions, appear al· 
ready fundamental legal principles, special I-egulations which we today would 
leave tv an enforcing ordinance. FUIther, sue},. ea£orring ordinances were indeed 
issued by the Praetor in great numbers.-The defendant may not peISOllally offer 
resistance to the in ius vOMriQ, but it is possible for him to lind an appropriate 
vi~, who frees him from the hands of the plaintiff who is applying force, and 
guaranlt'ft-in some manner no longer surely recognizable-the appearance of 
the defendant in court. If no apptopriate vinaex is found, then the defendant iJ, 
according to the Twelve Tables, dragged by fora: befOfe the judicial magistrate. 
The calling of witn~ by the plaintiff means £or the deEendant at least a certain 
guaranty against the unlawful use of force." 

35'. As to Roman law, Weber obviously has in nrind the archaic legis actW 
~ pi~ ~, which seems not to have been generally available, bow
ever, but only for certain claims of sacred law and public law, especially taxes; d. 
WJlNGBR :1:18. In the Germanic law distreu seems tv have been more generally 
available. As tv both Roman and Germanic law, Weber seems to follow the ex~ 
position of MAlNJI, INlTlTuTIONS 257 et seq. 

36. The fBJn[1l15 passage is tdated by Cellius XX, 48 (Bruns, Fontes jUIis 
ro,mani antiqui; Tab. II. 6) to have read a$ follows; "T erois nundinis parris se
canto. Si plus nrinusve seclieIint, se frau de esto." ("After sixty days [60 days after 
the seizure of the defaulting debtor by one of his several creditorsl let them cut 
parts. If they cut more or less, it shall be without prejudice.") The translation of 
the archaic Latin is not too certain and the meaning of the pa$$lge has becl con
troveIsiaI. Weber follows the opinion which regatds the ~ as permitting the 
creditors bodily to cut the debtor in pieces. J.:w;eph Kobler has used the ~me in· 
terpr-etation in his famous es:say On Shylock's claim to his debtor's "pound of ' 
Besb," in which he sees a survival of a once ~ idea into a rime when it came 
to clash with changed moral ideas. (SKAJ;JlSPEABB VOJl J,)EM FOJlUM DEJI JURIS
PRUDJlNZ [md ed. 19191 5'0.) An entirely different view has been exprew:d by 
Max Radin ("SecQre l'cmis: ilr.e Early Roman Law of Execution again$t a Deb
tor" [19:1:1] 43 AMER, }. OF PBn.oIlOl'BT 32), who applies the seOQre to the 
piecemeal alienation of the debror's pmpe:ty. For further cclemK:es to the exten
sive literature, see WIlNGBR, § :11, n. 8. 

37. 1lr.e German text is as follows: "o&r der Gliubiger setzte sich in das 
Haus des Schuldne~ und dieser mus:ste ihn bewirten (Bi.nlI1ger)."-There exists 
a German wmd ''Einleger,'' but none of its meanings Gts the passage of the text • 

. (s,ee :1 PRBUSSI9CHE AxAnBMm DEJI WlSSJlNSCHAFTBN, DEUT9CHES P.l!curs
WORTJ;RBUCH ['934] 142-2-). PIobably there 'has ocrurred an exror of tranSCtip
tion or typography, and the word meant is Eiw~ger. However, this term refets 
to the exactly oppOSite method of tkbt ~. viz., the exerUcm of pressUre 
upon the debtor by exacting that he or his surety live away hom home at some 
agreed place until the delrt is paid (see the referehOtS in 2 DEUTIICHEII 

RBCHTSWOJlTJlJlBUCH I4l4). Ordinarily the duty tv submit to such "quartering" 
had, in German law, to be assumed by special agreeruent (HUEBNER 481.). 
Von Schwerin Cap. cit.) describes the institution as follows: "Hostageship 11M 
survived terminologically in the institution of BinlageT (giselsclulft, ob&glum) 
which was taken over esc. in Germany) from France in the I2.th century. It 
was .common, ~cially among knights; usually it was undertaken by contract, 
but there were also ca~$ where it was provided by stature. It was a kind of 
captivity into which the surety sunendered him$clf by riding up tv an inn and 
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remaining there together with a &.d number of retainers until the debt was 
paid. The institution was abolished by imperial legislation in the 16th centulY, 
but in certain regions, for instance, of Switzerland, it survived into the modem 
age.l> 

The only instance of a situation in which, in the territory of German Jaw, 
the Cleditor would have submitted to "quartering" is referred to in the following 
statement of R. His (Celobt r una g bot net' Friede im ~ utsch n MillelAlter 
[19J2.] 33 SAY. z. GERM •• 69): "To p event an abuse of force. of the twO 

parties, the Dutch and West-Frisian cities of the 15th centulY ordered both 
litigants-the creditor and the debCoz-to submit themselves to 'quartering.''' For 
further references see M. Rinrelen, Schulahaft un~ Einlager im VoRstreckungs
'lIet'fahr n aes alt-niederlii~ischen un~ siicksischen Recht s (1908); I fu.1:lAA, 
01'. cit. (1882) 362, 392 etseq. 

While no reference could thus be Found which would indicate a connection . 
of the German Efn14get' with the mode of exacting a debt by the creditor's 
installing himself in the house of a debtor. the latter custom has, indeed, 0c

curred as indicated by a remark of Kohler's about China (KOHLER AloID 

WENGER 143). 
38. T aditionally, a lex PoeteliA, dated at 31.6 B.C •• is cited as an important 

milepost of this development. It is reported to have prohibited the chaining and 
·jlJing of the debtor and to have compelled the creditor to accept the deruor's 
willingnes~ to work off the debt. The reports, which are all by historians who 
wrote centuries later (Livy, Dionysius, Cicero, etc.). are suspect as to the dt-tails 
of the development but probably accurate in so far as they represent the transi
tion from liability of the person to liability of the property as an aspect of the 
·struggle between pat icians and plebeiaos. As to literature on the problem, see 
WIiNGIIR, § 2f. n. 10. 

39. In the United States imprisonment for debt was gene ally abolished in 
the nineteenth century, when its prohibition was expres.sly stated in numerouS 
state constitutions. It has nevertheless survived in the fann of punishment for 
OOntempt of court for nonobedience of equity decrees, as well as, in (.utain states, 
judgments ror dwnages tender at law upon a veydict which finds the debtor 
guilty of malice 0 of reckless or wanton negligence. For obligations to pay family 
support the threat of imprisonment in alimony row srill COIlstitutes one of the 
p incipal guaranties of enforc:emer.t. 

In Germany, b)' Bundesgesetz of 29 May 1868, as in probably all connt ies 
of Westem and Central Europe (e.g., Bundesverfassung der SchweizeJischen 
Eidgenossenschaft of 29 May 1874, Art, 59), imprisonment for debt has been 
radically and completely abolished by nineteenth-century legislation. Public 
opinion would not Colerate it even as a means of enforcement of duties of family 
support. Theoretically. but ha dly ever used, imprisonment is still possible as a 
means to induce a pecson to comply with certain judgments ordering him to do, 
or Co refrain from doing, an act other than that of the payment of money. See 
Gennan Code of Civil Procedure, § § 888, 890; d. A. SCHOlolU. ZWANGSVOLL

.STRl!ClCUNCSQCIft' (1948) 168-189. On the abolition of imprisonment for 
money debt, see HEUBKANN. I; L J\osa1.gIlll.G, LIlHRBUCH Da9 DJlUTSCHEloI 

ZJVILPROZ!B9SlU!CHT8 (1949) 806-807. 
40. V~i4tio (Wadiation}--Cermanic transaction establishing suretyship: a 

staff is hand by the debCor to the O'editor. who hands it on to the surety, ask
ing him to assume the surety~hip for the debCor's debt. There exists a voluminous 
literature which is particuJarJy conce~ with the symbolism of the transaction. 
According to AyIJU. (Die W~i4tion, SITZtl'NGSBlIRICHTlI DBR BAYERISCIUlloI 
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AXADBMIll DEli. WI88BN8CHAPrEN, PHn.OS.-PHILOL KLASSE b91 11), the staff 
constitutes an instlna: of the magically spelled messenger's staff, which is found 
to playa considerable role in the symbolism of the Germanic laws; see AMIRA, 
DBJ\ STAB IN DEll GEJ\MANISCHBN RECHTSS'YMBOLIX (1909). For a different 
view about the vadiatio see O. GIERKE, SCHULD UND HAPTUNG (1910); see also 
HUEBNER 497. 

4 1. Text in square brackets supplied by the translator. The interpolation 
seems to be the one called for by the context. 

42 . Cf. sul"a. sec. i;5. ' 
43. As to the effects of this feature in the common law, where it remained 

inlluential into the very present. see STRIIET, THE FOUNDATIONS Of LEGAL 
IUEILlTr (1916) II, 75; III; 12.9; RHEINSTBIN, STRUKTUR 55 et seq. 61. 

44. Tab. VI.I: "Cum nexum facit mancipiumque. uti lingua nuncupassit. 
ita ius esto." -"When he makes a ne~um and a mancipium, as the tongue has 
spoken, so it shall be the Jaw," For attempts to explain this passage and the 
numetous controversies around it, see, JOM AND KUNKEL 90 et seq.; BUCKLAND 
42.6; JOLOWlCZ 139, 145-150, 164; for a new and apparently well-founded 
theory, see K08CHAltEIt, 0'('. cit. SUflTG n. 33, at 2.10, 2.88. 

45· Of the extensive literature, see .especially MAITLAND, FORMS, 2. POLLOCX 
AND MAITLAND 196, 2.14, 2.2.0, 348; HOLDSWORTH, I, 456 ; II, 379, 440, 442.; 
111, 2.81, 32.3, 455,457,41.1.,430 et seJ'1. 
• 46. Weber is appala1tly following here the famous description given of the 
devdopment by MrrrEls, I, 315 et seq., who finds O>le of the principal sources 
of what later came to be regarded as liability for breach of contract in the idea 
that a man who fails to live up to certain duties which he has assumed is not act
ing "like a gentleman," that he is guilty of dolus, and if so found officially, has' 
incurred fotfeitule of civil ,rights (infamia). For discussions of this theory, see 
808M 42.3; R. SOHM AND L MrrTBIS, INSTlTUTIONEN (1949) 190, 460 ("in-
famia"); JORS AND KUNKEL 170, 2.2.2. • 

47. Viz., by A. Leist in GRUNDF.ISS DER SOZIALOKONOMIK. IV Abt. "Spezi
lisc:he Elemente der modemen kapitali5tiSChen Wirtschaft." 1. Teil (192.5), p. .7, 
Sot. Die ffWdertr.e P,ivatrechtw,dnung und de, Kapitalismus (ed. by Hans Nip
perdey). 

48. In a general sense continental legal theory distinguishes between two 
types of ~sentation or (bro;tdly) agency, i.e., between ,(0 direct representa
tion wheJe the agent makes a contract or creates an obligation ~ly in the 
name and on behalf of his principal, and (ii) indirect representatIOn, in which 
the principal is neither mentioned nor disclosed. In the technical sense only the 
former is called agency. Rorrom law had, apart from mandawm, no term of art 
for "agency" in the rechnical sense. Indeed, according to Paulus, IAc. 45, I, 126, 
Z. "per liberam personam obligationem nullam adquirete po!'-'>umus"-the making 
of contracts through free persons Cot agents) is impossible. Gaius is to the same 
effect: 1.2., 95. But in practice Roman law diverged from this negative .position 
by creating e~Ons which the Roman lawyers handled in their customary 
subtle manner. see WBNCIIR, Du STELLV1!RTRETUNC JlI4 RSCHTE DBR PAPY1\I" 
(1906), esp. pp. 157-166 and p. 1.19 for the selling of a &lave through an agent; 
tt. also SOsM, § 45 ~tation"; BUCKLAND 2.76 etseq., 52.9. In Greek law, 
on the other hand, direct representation was welllmown not only because of the 
role which the slaves played in commerce but also because the concept of agency 
was used in the tutela and in other institutior.S; see WIING:sa 166-171.; BIIAU
CRlIT, HISTOIIIB DU DRoIT PJUVt DB LA RbuBLlQUEA'IHlINIENNE (1897). 

49. As to Roman law, see SOHM, § 87; BUCXLAND 5~8, 550; JORS AND 
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KUNdL a05- In practice the effect of substituting a new aed;ror for an old one 
could be achieved by means of novation: by agreement with the debtor the old 
obligation toward the original creditor was extinguished, and a new one with a 
new creditor was substituted for it. 

As to Germanic Law, see HUEBNER, §§ 78, 79. 
As to the slow development of assignment in the Common Law, see ~ 

WILLISTON ON CONTRACTS II64 ef seq. and literature ci(e(J there. 
So. By the Lex Anastasiana of A.D. 506 an assignee who had purchased the 

assignor's claim could recover from the debtor no more than the purchase price 
which he, the assignee, had paid the assignor; as to the surplus, the debt was 
discharged. Under a law of A.D. 4:1:1, which was restated in Codex ~, 13. :1, a 
creditor was prohibited to assign his claim to a socially more powerful (pote"tior) 
person. Cf. Mitteis, Obn den Ausdruck "f'Otentiore~" m den Diguten. 
:1 MELANGES GmARD' (19 I I). On the role which the fear of maintenance and 
champerty played in the rductam:e of the Common Law to recognize the assign
ability of clioses in action, see WlLLISTON, !:>p. cit. 

5 I. L. GoLDSCHMIDT 8o, 8:1, 387, 390; see also his VERMISClfrB SCHRIFTEN 
(1901) II, 17:1; KOHLER AND PEISER, HAMMURABI'S GESliT'l (1904) Ill, :137; 
compare this with the doubts in 'GOLDSCHMIDT, loco cit. 167. as well as thooe of 
Koschaker, 9 ENCYC. Soc. SCI. :1 I I, ~ 17/8. 

5'0. 1be contractus literalis (Roman law) was the contractual obligation cre
aced or, more probably, re-created. by the ledger entry by a bsnlr.er or Some such 
person; cEo BUCJtLAND 459; see also Goldschmidt, InmJ,er-, Ortkr- und ~ 
toriscJur UrJtUMen im C~~sischen Altertum (1889) 10 SAY. z. ROM. 373, at 393. 
Many problems are as yet unsolved; cE. the literature listed by JORS AND KUNKEL 
188,410. 

53- For the insistence of the state upon registration of tide to land see 
Zacha:riae v. Ling enthal , Zur GescmcJue ass rOmi.scbm G""ndeigettt)tu= 
(1888). 9 SAY. Z. RoM. :163 et seq., ~70 et seq.; H. LEWALD, BEITRAGE 'lUll. 
KSNNTNIS DBS ROMISCII-,iOTP'llSCHBN GRU"'1DBUCHWl!SENS IN ROMISCHER ZEIT 

(1909)' See the review of these last two books by Mitteis (1909), 30 SAV. z. 
ROM. 457; see also MITTEI5, REICHSRBCHT 465. 480, 493, 514-517. 53:1· 

54. On the origin of the notary and his Tole in later Antiquity, see Mrn'BIS, 
RElcHsaBcHT 51 .• 95, 171, DRUFFEL, PAPYROLOGISCHB STUDIBN 'lUM B17.Arm

NISCHEN UJlltuNDBNWESEN (1915); STBCNWBNTBR, BBITRAOE 'lUM OPPBNT
LICHEN URltUNDENWESBN DEli. ROMER (19 I 5). 

55· Go~390._ 
56. FestuL (Frankish)-"staif.H See supra n. 38:On the Babyloniar. bukanKu 

see KOHLER AND WENOER 60. 
57- See Brlumef, C,2rtl2 und- Notiria. Com1'ltentationes I'hilologae in honorem 
~ Mom1'lt5eni (18n) 570, 5n. repro I Abh. 458.469' 

58. GOLDSCHKDn' I S I; BRUNNER,loC. cit. 458, 466 et seq. 
59. POLLOCK AND M.un..ANv n, ~23 et seq.; on the seal see the altic1es by 

Hazeltine, PoDock, and Cnne in A ... OP AMEli.. LA. w ScaOOL" SEL. RBADJl'fOS 
ON TId LA.w OP CmnlACT8 (193I) J. 1o, ~98-

60. GOCl>SCBlImJI' 97.99; n. J4a, 390. 
61. 1be distinction between ius dispositiwm-"perinissive rules"-and n.s 

oo~"mandatory rules," i.e., rules which cannot be conmcced out by the 
Pluties, is common in civilian legal theoty. Ius dispOsitivum (stopgap law) will be 
applied when the parties have failed to provide ~ a eo~cy which has 
arisen and fa .. which they should have provided and probably would have ~ 
vided had they ever thought of it. ft is thus exmstitured by those ~es of law 
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which aJlEly only where they have not been "oontlacted out" by the patties. A 
latge numbelof the Iules of the law of contracts and of the law of wills are of 
such character. 1be provisions, for instance, of the law of sales concerning the 
seller's "implied" watranty fOt defects of quality apply only where the parties 
have not made theiI own provisions fOt the ~; in the law of wills the rures on 
lapse OI abatement of legacies apply only whete the testatoI has failed to provide 
fOt the contingency by dispositions·of his own. 

Since the time of the Roman jUlists it has been characteristic for the Civil 
Law that elaborate rules of stopgap have been established fOI the various types of 
contract of daily life, such as sale, donation, lease, contract fOI services, surety
ship, pattnership, mandate, etc. All the modt:m Codes thus contain chapters re
spectively dealing with these various types ci. contract, giving for each those rules 
of stopgap law which apply in default of. different arrangement by the palties. 
As the statutory rules conespond to the intentions of typical parties, few terms of 
a contract need to be spelled out explessly. Conttacruaf instruments can thus be 
shorter and simpleI than in this count y where contractual terms are not so 
easily assumed to be "implied." 

6~. Supra, n 50. 
63: Following the model of the Code of Justinian Cc, 8. t8. t:l.) a legal 

mortgage is given to the wife in the assets of the husband by the French Civil 
Code (art. ~ I:U) and numerous otheI codes patterned upon it, e.g., those of 

. Belgium, Italy, Spain, Mexico, Brazil, and Quebec. It is meant to protect those 
claims for damages which may arise for the wife against the husband, especially 
out of the management by him of the community fund and certain assets of the 
wife. 10e mortgage arises automatically upon the rna riage, without need. of re
cordation, and with pliority DVel certain others of the husband's credirors. a. 
~ PLANlOL, TI\h:rri flL4MlIU'l'AIIIB DB Dl\OlT CIVIL (3td ed. J949) un d. seq.; 
T. Roh16ng, Hn'othe1t, 4 RBCHTSVBRCLBICHBNDB& HANDWORTBRBUCH (1933) 
~74' 

64. The Otdina y lease (locatiQ conductio rei) of Roman law was a personal 
contract. Hence, if the lessor sold the land, the lessee had no right of continued 
use as against the pUlchaser but only a claim for damages against his lessor. In 
contrast, etnphytheusis was the special kind of inheritable lease of land which 
gave the lessee a pro~rty interest in the land which he could enfolce against 
everybody. It originated in Gleece and, in the roulth centuI)'. became fused in a 
practical and modem manner, with the ager ltectigalis, i.e., the Roman long-term 
lease Ow petlIt'tuum) in public lands. Cf. KOHLBR ANI) WBNGBR ~~8; BUCK
LAND ~75; WEBHR, ACRAR9BSCHICH1'II 170 et seq.; MrrrEIS, ZUR GBSCKICHTB 
DBR ERBl'ACHT 1M ALTERTUM (190J). 

65. Perpetual rents were a common institution of medieval law. While canon 
law pwhibited the lending of money upon interest, it did not prevent a person 
having capital to invest £lorn "pulchasing" a perpetual lent, secured by the possi
bility of ~g execution upon a piece of, mostly ut ban, land in the case oE 
nonpayment, and subject to texmipation upon Iepayment of the capital to .. the 
putchaser. Other perpetual rent cba:ges cme into being when ancient fauhJ and 
manorial claims to 5e'ivices OI cieliYelies in kind were transformed into money 
lents, Iu FIance all these ancient charges were swept away by the Revolution of 
1789' In Germany and the other countries of central and western Europe they 
were made sabject to speedy .anJOItization in the coune of the scrcalled "liberation 
of the soil" C''Bodenbefreiuhg,'' see infra n. 87). which had been one of the 
principal postulates of Liberalism as it had become dominant in the nineteenth 
centuty. (Cf. H1!DBMANN n, part ii, 9. ~7.) The law of real property was Ie-
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organized in a way which excluded the creation of new perpetual rents. To a 
strICtly circumscribed and narrowly limited extent their creation was r:nniued 
again for certain special purposes by the German Civil Code of 1896 (§§ 1I0S
J [ I 2, 1199-1203) and a few special statutes of later date (5ee M. WOLPF, SACHv 
J!NRBCBT, 8th ed 1929.3°7). 

66. On the freedom of sexual contract in Ptolemaic-Roman Egypt. see J. 
NI'rZOLO, DIB EBB IN A.GYPTBN ZUR PTOLBMAJSCH-ROMISCHBN ZllIT (19°3). 

67. Roman institutions of this kind were aTTogatio (transaction to establish 
paternal power over an adult man not previously subject to the paternal power of 
any other paUr/amilias), adoptio (transaction to transfer parental power over a 
filiusfamilias by one paterfamilias to another). and emancipQtto (remission of a 
penon from parental power). Similar institutions were common in Antiquity; d. 
Robert H. Lowie. Adoption, in I ENCYC. Soc. SCI. 459, 463 (literature). On 
Gennanic laws, see HUBBNBR 660; L. Talheim. Ado tiOJl in I PAULy,WISSOWA 
396. 

68. Cf. supra n. 51. 
69. As to these "special funds" see HUBBNr:~ nh. 
70. Weber's principal sources for the following presentation of the role a: 

contract in sex relationships 5eem to have iJeen J. Kohler. Zur Urgeschichte der 
Bhe (1897), J2 ZF. VGL. Rw. 186; W. WUNDT, VOLltBRPSYCHOLOGlJ! (1917), 
vol. vii; and. above alL the book by hIS wife. MAlUANNB WBBBR, EHBFRAU UND 
MU'J"nm IN DBft RBCHTSBNTWICXLUNG (1907). The bibliography in WBBER'S 
WmTSCBAPTSGIISCBJCHTB (1923) 42, n. I, does nOl list WBSTBRMARCX'S HIS' 
TORY OF HUMAN MARRJACB, 3 vols. (5th ed 1921). lbe more recent literature 
is listed in the bibliography following Robert H. Lowie's article on MarriQge in 
10 ENCYC. Soc. ScL 146, 154, to which should be added C C. ZIMMBRMAN, 
FAMILY AND CXVILIZATJON (1944); ROBBRT BRIFFAULT, THJI. MOTHBRS (1927); 
W. GooDSBLL. HISTORY OF MARRJAOB AND TH:S FAMILY (1934); and P. Ko' 
schaker. Die Eheformen der Indogermanen, II Z.F. AUSL. U. Il'(Tl!!lNAT. PRIVAT
RBCHT (1937), Sonderheft 121. 

71. The question of whether wife purchase has really been the "nonnal form 
of marriage" in primitive or archaic civilizations cannot he regarded as detinitely . 
settled. The results of the most recent research have been summarized by Ko
schaker (loc. cit.. ARCHlY ORlBNT.ALNY 210, 2.1I) as follows: "Many ancient laws 
know a duality of ma,riage forms. It has long been known to have existed in 
Roman Law :md more recently it has been found to have existed also in 5everal 
OIher laws. One of these forms is characterized by the fact that no price is paid 
for the bride. This kind of marriage for which no special formalities are pre
s.:rihed, is based in the last resort upon the consent of the spouses. On the other 
halla, ho .... -:;ver. the husband does not acquire marital power over the wife, and 
the children succeed to the mother to whose family they belong ..•. The normal 
form. however. is that kind of marriage in which the husband pays a 'bride price' 
and xquiIes marital power over her. lhe 6rst-named type of maniage is the 
exception which occurs only in certain special type-situations, as, for instance. 
marriage between the abductor and the woman abdUcted by him, or the marriage 
with the woman who is the sole heir of her ancestor and through whom the husband 
enters the wife's family; in other words, situations in which, for one reason or 
another. the marriage with marital power is nOl suited for the particular purpose. 
An ~tional position is occupied by mature Roman law where marriage with
out marital ~ appears as the nonnal type. That in earlier times the situation 
may have been dilterent and that in Rome the marriage without marital power 
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was to serve similar functions as in other laws. is possible. but impossible to prove 
from the fragmentary ~ !)larenal. . . . 

"[As to marriage by purchase] we find in the literature an almost ho less 
confusion. J could mention scbo1ars of several nations of whom everyone main
tains that marriage by purcbase may certainly have existed among other peoples, 
but that it is absolutely impossible as to his own nation that it should ever have 
been so barbaric as to purchase women like merchandise." 

Cf. also the recent articles by R. Kastler. Die Ra'llb· 'II. Kaufehe bei den Ger
mane" (1943), 63 SAY. 'L GBIIM. 62.; Die Raub- v. Kaufehe bei de" HeIIe"el'1 
(1944), ~ SAv. Z. RoM. :2.00; Die Raub- 14. Kuufehe bei den Rarnern (1947), 
65 SAV. Z. ROM. 43. 

72.. As to Hindu fonns of maniage, see JOLLY, OBBR DIE RBCHTLlCHE STEL
LUNC DE8 FRAUEN BEl DBN ALTBN IrmBIIN (1876); also, by the same author, 
RBCHT uND Sl'I"U (I896, [lansl. by G. Lo&h, 1928) 49. As to Roman marriage 
forms, see· supra n. 24. The statement by Jolly (RBCHT uron SlTTE 5 I) and 
Westen:oarck Cop. cit. 404) notwithstanding, it cannot be regarded as p!oved that 
m31riage by purchase was the specifically plebeian form of malTiage; d. supra n. 
71; also I HOWARD, HISTORY OF MATillMON1AL INSTITUTIONS (1904) cc. 4 and 
6, esp. p. 264' 

73. Service marriage: see WBS'rBIIMAIICIt, :1p. cit. 491. 
74. On trial and companionate malriage in Hellenistic Egypt, see MITTEIS, 

RBICHsluiCHT 223. 
75. On prostitution see, in addition to the literature stated sut"'a: n. 70, 

WEBEII, GENERAt. ECONOMIC HISTORY C. 4 § 2, and May'S article q.v. in 12-
ENCYC. Soc. SCI. 553, with literature cited there. 

76. Hetc¥ra (Greek): girl companion, ranging from the common harlot to the 
geisha-like woman companion of refinement and education, often contrasted with 
the commonly low status of the legitimately married wife. The hetaerae gave the 
Creek men that intellectual stimulus which they did not find in the family. Greek 
life would have been unthinkable without thb·l. Conta~, with them was not re
garded as socially disreputable (LAMER, WO,\1"£!IbUCH IJ.ER hNT1KE [3rd ed. 
1950} q.v., where one can also find a hst of hist.xieally famous het>lerae. such as 
Aspasia. the companion of Pericles); see alsc n. LICHT. LIEBE UND EHl. IN 

GRIECHENLAND (1933). BaYldere-Hindu Jali.ii1g girL 
77. cr. BUCKLAND 128 et. seq.; JORS AJ').) KUNKEL :0.82 and li~cnture cited 

there and p. 417. 
78. Under the Prussian Cit! of 1794. 
79. On divorce in Rome, see 1 FRIBCLANDER UND WISSOWA, SlTTENCE

s(''HICHTE RoMS C9thed. 1919) 283. 
80. See joLOWICZ, l:l5 et seq., ~48 et seq.; BUCKLAND 324; for further litera

ture, see JORS AND KUNKEL 3°7, 327, 419, 421. 
81. cr. BIlENTANO, EJ\BIIEcmS}"~Lr--~K (1899) 198 et seq.; RHBINSTEIN, 

DBCEDENTS' ESTATES II" et seq. and lireratul'c "jed there and at p. 41:1. Signifi
cantly, freedom of testation has now been limited in favor of needy dependents 

• even in England by the Inheritance (Family Pro"i~;.:m) Act, In8, , & 20 GJlo. 
6 c. 45. 

8%. Letters of Napoleon to his brother Joseph, K ng of Naples, dated 8 March 
and s June 1806, 12 Cotuu!Sl'ONDENCS DJ! NAPOLEON lOT 167, 432; RlIBiN· 
S'IlIIN, DECEDBNTS' ESTATBS 17, n. 30. 

83. On the following, see the I terature cilcd in WIlDBII'!> VVIRTSCrIAFT!:
CBSOluCHTE 85', n. I: CAIaNBS, TID! SLA.VB POWER (1862); E. VON HALLB, 
BAUMWOl.LPftODUKTION UND PFLANZUNCSWIIITSCHAFT IN DBN NORDAMBllDCAN-
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JSCH8N SUDSTAATBN (2 vots. 1897, 1906); H. }. NIBBOIIR, SLAVBRY AS AN IN
DUIJl'1UAL SYSTEM (1900); B. DC BOIl, TBB SUPPJU!8SlON OIl TIm AFRICAN 
SLAVE TRADE (1904); G. KNAPP, Du! LumAJIBBIT.8R IN KrolBCH'I'SCIIAJIT UloiD 
FnnmIT (2.nd ed. 1909); see also the articles in 14 ENCYC. Soc. SCI. 73 and 
literature cited there at po 90. 

84. MBXXA IN TlUI UTYBR PART OF nIB 19'1" CJ!m'lJRY (1888; transl. 
1931), p. 14· 

8~. N~ @tio (l.atin)-the surrender of a penon, animal, or inanimate 
thing by which the father, master, or owner frees himscl£ from the liability ere
a~ by the child's, slaVe's, or animal's misdeed or the "ad' of his spear, ax, or 
other thing. It exi3ted in Rome and was wid~ in arcltaic laws. 

86. CE. GDIAJU), Lss ACTIONS NOXALBS (1888) 62., and the ~ of this 
book by Kipp in 10 SAV . .,.. ROM. 398. 

87. As to Rome, see WEBBR, ACRARGESCHICHTl! 114-1 t 7; in Prussia, legis
lation aiming at the abolition of lana encumbrances standing in the way of in
tensive cultivation started in 17 I 7, w th an Edict of King Frederick William I. 
It was continued by the Prussian Code ("Allgemeines l.andrecht," abbrev. ALR) 
of 1794 and was vigorously promoted after the' defeat of the Prussian Army in 
1806 during the administration of Baron yom Stein. Final regulation was initi
ated after the revolution of 1848 by the Regulation l.aw of 2. March I8~0. See 
F. Gutmann, Bauernbefreiung in 2 HANDW6RTBRBUCH DBR STMTSWlSSSN
SCHAFTEN (4th ed. 192.4) 378, 544; G F. KNAPP, DIB BACBIINBBFRBIUNG UND 
DER URSJlRUNG DBR LANDARB8IT8R IN DEN ALTlllUIN TBILBN PRBUSSBNS (1887); 
A. MBITZBN, DBR BODBN UND DBR PRECSSISCHB STAAT (1868); Skalweit, Guts
nerrscnl* una Lmdarbeiter in DeutschUuul (19II), 3~ SCHMOLLERS }. B. 1339; 
HEDBMANN II, 34, and literature cited there. 

88. That is, organizations to promote the settlement of German fannen in 
the predominantly Polish regions of the eastern provinces d Prussia as constituted 
before 1918. 

89. l'his statement is conect as to the Carolingian empire but must be qual
ified for the later period. '!be "tnbal" laws had lost their signi6.cance throughout 
the empire at the late~t in the thirteenth century, if not earlier, d. C. Calisse, 
History of Italian Urw, 8 ComtNBN'UL LBCAL HISTORY SERIBS (192.8) 18, 2.4, 
F, 97, 100; HCBBNBR :2.-4; K. Neumeyer, DIll GEMBlNRECH'I'LICH.£ lINT
WICltLCNG DDS INTERNATIONALBN PJUVAT- UND mAJlRECH'I'S 818 BUTOLCS 
(1901) I, 94, 155; E. Meijen, L'HJSTOUUi DBS PlUNCIPBS JlONDAMBrolTACX DC 
DROIT lNTIIIINATIONAL PIUVB 1 PARTIR DU MOYEN AGE (Rerueil des cours, 
(1934) lJI, 558); BRCNNBR I, part i~ 382.,399' 

90. CE. C."LISSE, ap. cit., 1:2.7 -132, z65, 177; NBCME"l'1!R, O[l, cit., I, 159; 
ErolGBLMANN, 01'. cit. (1938) 97; MBIJBRS, loco ci~, 547, 560. 

9 I. On the "law communities" and their development, see PLAmn 176, and 
literatUle stated there. 

92.. On this ~ feature of medieval law se.:! POLLOCK AND MoUT
UNl) I, 2.34-2.40; n, lij:2.; HOLD6WORnI II, 3~-40, :u I, 379, 417. 464-466, 
562.; HUBBrolBR 4, 88"'92.,96, 98. 102., 189, 334-341; A. Es MBTl'f , Coual :ad
MSNTAIRB o'HlS'rODtB DC DROIT FRAN~.UI (!92.S) 2.0, 159, 174, 221, 2.62.-2.63, 
2.80-2.8:l., 344. 

93· See MOMMSBN 318, 32.:l.: JOLOWICZ 25. 
94. CL BlUsSAuD, HIST0R"l' OP FIUlNCH PRIVATB LAW (HoweU's tt. 19I1.) 

900, BRISSAUD, HIS'10RY OF ~;~t>NCH PUBLIC lAW (Gamer's tr. ';915) 548. 
HBDBAIANN I, 39,4 I. 
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95. Weber meanS the point of view of the modem continental jurist, for 

whom. in theory, all law is contained in the codes and statutes. 
96. A. HEUSLER, DEUTSCHE VERJlASSUNCSCESCHICHTE (1905) 138. 
97. Recht der Handwerker. In Germany and other countries it has become 

customalY to refer to the Sum total of those roles of law which relate to the 
craftS and industries as G~berecht, droit industriel, diritto industriale. In Ger
many a part of these roles has been combined in a special .code, the GEWERBE
ORDNUNC of 1869. 

98. lnstitutionen des deutschen Privatrechts C 1885/86). 
99. MDUtoR OJI SAXON LAW (SACHSENSPXl:.CEL), treatise On the law of Lower 

Saxony, by Eike von Repgow, written between 1l.15 and 12. 3 5. Cf. infra, sec. 
iV;3. Glosses have been added since the early fourteenth century. Tne extensive 
literature on the SACHSENSPlEGEL is listed in PI. ANITZ 18 I. 

100. Quilitalian law (ius quiritium), the law of the quirites, i.e., those who 
were members of the sibs (gentes) of w hic h t he Roman community seems to have 
been composed in its oldest ~od; in later times the term ius q~iritium is fre
quently used as a synonym of ills civile as contrasted to ius honorarium and ius 
gentium. 

101. On the following see WEE.iilt'S ACRA",CESCHJCHTE and his article on 
Agrargeschichte, Altertum, in I HANDWORTERBUCH Dl:lI. STAAl'SWlSS.£NSCHAFTEN 
C3rd ed. 1909) p.; also RosTovrz:sv. 

102. FideiussOT-surety; hypotheca-mortgagc. On the ralls see literature 
. stated by JORS AND K UNICEL l. 13" n. 4. 

103. On the Jelationship between patron and client, see BUCltt..AND, 89 et 
seq., 375. 

104. Action against the shipowner upon obligations contracted by the master. 
105. Recel'tum nautarum, caul'0num et stabularil>rum-bailment by water 

caniers, innkeepers, and stable ownerS. 
106. On pdes see Kunkel, Fides als schopferisches Element im romischen 

Schuldrecht ( 1939) :z. FESTSCHRIFT FUR KOSCHAKER J. 
107. Loss of certain civil rights, including the right to make a wilL 
108. Roughly corresponding to the tluSt .without, however, implying a right 

on the beneficiary's part to pursue the resinto the hands of third purchasers. 
109. A future interest created by imposing upon a testamentaJY devisee or 

legatee a personal obligation upon a certain term or condition to transfer the reS 

to a third beneficiary. 
110. These were primarily those unmarried and childless persons whom Au· 

gustus; for reasons of population policy, had declared to be either totally or par
tially incapable of receiving propelty by will.-Lex lulia de maritandis ordinibus, 
of )'8 B.C., and I~x Papia P~ of A:D. 9 . 

. I! I. MOMMsEN 15· 
t u. On t~ following, $ee GrERltB, GENOSSENSCIL~JlTSRECHT, the classical 

work on the history of associations and juristic personality. Tne most significant 
English contribution is Maitland's Introduction to his translation of portions of 
Gierke's work, published as tbe POLITICAL THEORY OP THE MJDDLE AGES 
(1900) and his essays in 3 PAPERS 110 et seq. Clepr. S.t. SELECTED ESSAYS, 
1936). Tne leading disawicm of the development of juristic persons in Rome is 
MITI'Els, I, 339. The most receot comprehensive presentations ,are given in 
SCHNORR v. CARQLSJlELD, GESCHICHTE DBI\. ]UlUSTISCHEN PERSON (1933) alid 
H J. WOLl', ~GANSCHAJIT Ul'ID JURISTISCHS PERSON (1933134). For Rome, 
see DUJlJI, PSRsONAuTr IN ~OKAN LAw (as to which, $ee DAUBE, r943, 33 
JOUllN~ OP ROHAN STUl)IES 86, aod vol. 34, p. I2.S); for further literature on 
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ROITIBn law, see JORS AND KUNXEL 73 el seq., 400/401; and on medieval law, 
PLANITZ 151. As to Gierke's theories see also LEWIS, THE GEl'IOSSENSCHAFT
THEORY OF OTTo VON GIBRXB (1935); On "theories" of juristic personality -see 
F. HULlS, CORPORATE PERSONALITY (1930)' For a survey, see C. S. Lobingier, 
The Nutural History of the Privute Artificilll Person (1939) 13 TULANE L. REV. 
41. 

: 1 c.' 0 n reprisals ·d. Jessup and De~k, 13 ENCYC. Soc. SCI. 15 and literature 
iI!(licat • .! :hen" 

I: L;' Hwsr.~J', op, d. (1885/86). 
1 l'~ (Ii, the origin5 and de'>'ek'pment of the principle of majority decision, 

see KJ:)~:<l.yilS~:'., [.; LFCYC. Soc. SCI. 55 and the literature indicated there. 
I I r. 'Dle ;:ndv'NI'K~Il" (Stiftmtg) ha.> been recognized as a special form of 

.;urislic·,/( rson e~p cially it> mod(;fl: German law (cf. Civil Code of 1896. §§ 8e-· 
88). ,'". ,~C:: it h~, been defined a~ follows; "Stifnmg is an organization for the 
T,urSll.! J Cerllin dciined purrO~(~$, which does not constitute an associativr: of 
~rsor.: '.'" is <;ndowed ..... -ith juslicc personality." Cf. ENNECCERUS 274; see alst; 
:) M.~':' ':'--1) PAl'EnS l80, 356, whf't!: he compares "Institution" or "Foundation" 
wid: ",t-..y ~talt," s<lyillg (p. 357): "I believe that the English term which most 
cio-.,;;: ""rn,sponds. to :h,: 't\T!stalt' o{ the 'Stifnmg' of G nnan legal literature i5 
'a ,;h3j';~'.' i'l the scnse of 'charitable trust.' " 

I I:,: This legal concept of "i\nstalt" is being used particularly in modem 
Cer'll:!I' l!tdmini!;trativt' law. CE. VJ. JJiLLlNF.Ii., VERWAL TUNCSIHICHT (192.8) 

174· 
118. cr. GIERKE, PRIVATRECHT L 4;8. 
119. cr. Ht'ESNER 139-146,'150. 23S. 3 MAITLAND, PAPERS 33 6 ,36 ,.37]. 
120. At the time Weber wrote the general statement of the text. it was doubt· 

ful whether a community of heirs had ever existed in Rome. 1be insufficient evi
dence has now been strongly fortified, howeveI. through the discovery, in 1933. 
of a hitherto unknown palt of the Institute!. of Gaius. See JORS AND KUl'IKEL 34, 
240; SCHULZ, HISTORY '05/106. 

12,. As to the following, see ~'EBER'S C:SSCHICHTE DER HANDELsceSJ!I.L
SCHAFTEN 1M MnTUAL TER (189 z); Schmoller, Die geschichtliche EtltwicHfmg 
der Umernehm~ng in SCHMOLLER'S JAHRBUCH, vol. 14 (1890). p. IC35. vo!. 15 
(189d. fl' 963, .voL 16 ( 189 2). p_ 73 1• and vol- 17 (1893), p. 359· Hows
WORTH ... ,ii, .92.. C T. CARR, CENJ"RAI. PRINCIPLES OP THE lAw OF CCIRPOM
TIONS (' H)05), c. ix, repro s.t. Ellrly Forms of Corporateness in (1909) 2 S H. 

Ess. ~GLo·AMER. LECAL HIST. 16o. W. MITCHELL, ESSAY ON THE E,\l\lY 

HISTORY OF THE LAW MERCHil.NT (1904) e. v, repro s..t. Early Forms of partner 
ship 3 SEL. Ess. 182, S. Williston, History of the .uw of Business CorpOrlltions 
before 1800 (1888), 2 HARV. L REv. 105, 149. repro 3 SEL, Ess. 19~; OIl;.'} A. 
B. Du BOIS, THE ENCLISH BUSINESS COMPANY AFTER THE Bun8LE ACT, 172':;-

1800 (1938); S. LI\'ERMORiI, EARLY AMERICAN LAND COMPANIES (1939); 
GOLDSCHMIDT; P. RI!HME, GESCHICHTE DES HANDELSRECHTS (1914); K. LEH' 

MANN. DIE cESCHICHTLlCHE EliTWlCXLUNC DES AIt.l·IENRECHTS SIS zu:~· C')j)E 
DE COMMERCE (1895). 

122. Societe en nom mmmund;fe (French)-that foon of bu!.iness aswcilltion 
in which one or more partners with unlimited personl'lliability combine with one 
Or more partners of limited liability; as to modem law, see French ('.ommercial 
Code, art. 23-28 (Code de Commerce, 1807); German Commercial Code 
§§ 16, -177 (Hundelsgesetzb\lCh) 

123. "Limited liability company" CGese!lscha{t mit beschriink~Br H,,-f!ung, 
G.m.b.H.)--a. bu!.iness corporatior. which doe!. not appeal for its capit:!.! tl) the 
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public and which d.~" not havt: shares suiiab(~~ for being bough. and soid ~'; the 
srork mgr.kct. It'.'d":ll~ in Cermany (Law 01 :0.0 Mar"h ~ 898, RC. BL .• SS;.-S, 
370), the G.m.bH. ha:; been adopted in ;lUl(\~;,');tS other countlies. Cf. \V. H,,:: 
st~iu, DiB G~sdb.:J"'lft mit beschriinkter H"fOi.!rg in den Ansi ndsrech:en (1939), 
n Zl>.rrscH~n''! ~. MISL. U. lNTERN. PIUVATllECHT 34; on the German C.m.h.H. 
see MANUAL OP GlIlIMhN LAw (Great Bfitain, Foreign Offi(.~ 1950) z47. 

l24· Pecw.iu".~ fund lll!gally belonging to tht: head of a house (pater
familias), but left by him for separate marulgement to a member of .he house
hold, such as a son or slave. For debts incurred by the member of the house the 
paterfamilias was liable in the praetorian ctjo de peculw, but he was alloweC to 
limit his liability to an amount corresponding to the value of the peculium (dum
ta:uzt de p6culjo). See M:coLIER,. Picuu ET CAPAcrril PATRIMONlALB (1931.). 

125. INSTITUTES 3.16 pro and Papinian in DlGBST 45.1.. I J.I-Z. This ruJe 
, applied only to the promise of a divisible pezformance. lbe obligation of several 

debtors to make an indivisible peIformance seems in classical law to have been 
one of joint and sevual liability even without having been created by one joint 
promise. Our jnformation of details is incomplete, however. See KERR WYLIE, 
SOLIDARITY AND Cm\Jl.BALITY (191.5); Thayer, COfT~il1 in Roman Lrw (1943) 
I SEMINAR 11. 

u6. cr. A. Arias Bonet, Socielas publiamOl"llm (1949), 1 9 ANUA~IO DE HIS
Tom DBL DBRBCHO BSPANOL ZI8. 

tl.7. DICEST 43· 9.1.-injunction issued by the paetor to protect the lessee 
of the public lands and his associates in his possession. 

128. The partner in a 50ciete en nom commandite (supm n. IU). who. in 
contrast to the "personally liable partner or partners" is not liable for the debts 
of the com~any beyond the amount of his share. 

11.9. Thi~ kind of establishment of the state as a juri~!ic person of private law, 
in \;:hich the state as fISC is regarded as separate from the state a5 sovereign, bs 
ht:t:n worked out particularly in German thl'ory and practice. It sr~nds in contrast 
to the French and the Anglo-American systems in which the state is regarded as 

. the so\'ereign even where it enters upon contractual ~elationships with private 
persons or is ~ngaged a5 the owner of property. In conSt''iucnc(; of this lancr ap' 
proach in the Frer\ch system, the legal relations of the state as contracting party 
or as prorcrty owner are subject to a body of rules which, at It-asl in rheory. are 
different from thme of ordinary private law. A Iso, in buth the French and the 
Anglo-American systems, the state cannot I-..c sued in the ordinary courts in the 
same Way as a private person. In France actions against the state must be brought 
in the administrative tribunals, which are separate from the ordinary courts, have 
the Council of State (Conseil d'J;:ta:) as their own supreme court, and dre not 
subject to control by the Court of Cassation, the suprem.! court in the adminis
tration of civil and criminal justice. Cf. A. UHLER, REVIEW OF ADMINISTRATIVE 
ACTS (!941); GOODNOW, op. cit.; F. BLACHLY AND M OATMAN, AOMINISTRA
TIVE LEGISLATION (1934), and INTRODUCTION TO COMPARATIVIi GOVERNMENT 
(1938); R. D. WATKINS, THE STATE AS PARTY LmCANl' (1927). 

On the historical deYelopment of the theory and practice of the ~tate as fisc 
see OTTo MAYEJI., DEUTSCHES VJlIIWAt,TUNCSRECHT (1896), I, 47; FLEINER, 
VERWALTUNCSRECHT (2nd ed. 1912) 34: HATSCHEK, DIE RECHT'LICHE STEL
LUNC DES FISCUS 1M BURGERLICHEN GESETZBUCHE (1899) 24; see also S. 
BOLLA, DIE ENTWICItLUNC DES Frsx.us tUM PRIVATnCHTSSUBJEKT (1938); G. 
JELLINEK 383; KELSEN, ALLEGEMEINE STAATSLEHIlE (1925) 240. 

1be basic investigations into the history of the juristic construction of the 
state in general are the following works of Ono v. GtUKE: POLITICAL THEORIES 
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OF THB MIDDLB ACBS (Maitland's tr. 1900), esp. c. viii; NATURAL LA.w AND 
THB THBORY OF SOCIBTY (Barber's tr. 1934); also THB DEVBLOPMBNT OF 
POLITIC/.L THEORY (Freyd's tl'. 1939), passim. (1be former rwo books are parts 
of GI!1J!Kli'S DBUTSCHB$ CBNOSSENSCHAPTSRBCHT [1881 et seq,]; the latter is a 
translation of his }OHANI\"BS ALTHUSJUS UNO DIB EN7'WICKLUNG DB'R NATUR-
RBCHTLICHBN STAATSTHBORIBN [18801.) .. 

130. This statem:::nt needs qualification. In the first place, there was never a 
time in English medieval law \yhen a writ oould lie against the king. This fol~ 
lowed from the fundamental .them)" fully stated by Bracton, that the king could 
not very well issue a writ agltins~ himsl'lf or be summoned as defendant in his 
own court. In th:;! sec-ond pla-::e, hov,,'ever, it came to be H:!cugnized in the thir
teenth century that the king, being subject to the law as well as being the foun
rain of justice and e'luity, shoui<: ntl!. (or rather, ought not "to) refuse to redress 
wrongs or satisfy claims agl:insl ; ;" •. Sucl; redress or satisfaction was sought 
through petitions addressed to the king or his counciL hut a petition, if given 

. effect to, was substantially a rtmedy of grace and not one of rignt. Nevertheless, 
during the fourtrenth centurt; p;!titions began to be distinguished between ·de· 
mands . for some bonu~es 01 sr· .~~ new remedy on the one hand, and claims 
embodying a dellnit~ legal nght, enforceable bv '":dt against anyone but the 
king, When this distinction was drawn, the "petiti{'l'i of right" gIew into an 
effective retnedy againsr the Crown. though perhaps not completely so before the 
fifteenth century. In the fourle,~nth century, the pcsition was rather vague; al· 
thC)ugh the petition of right had a~ yet not become, at any rate technically •. a 
complete legal remedy, the king seems in practice almost always to have repaid 
his debts in one way or another. ')uch is the only conclusion that can be drawn 
from an examination of the fourteenth-«ntury cases. See EHRLICH, PROCBEDINGS 
AGAINST THB CROWN, Oxford Studies in Soc;jaJ and Legal History VI, 110; POL
LOCK AND MArrLAND 515; HOLDSWORTH IX, II. As regards foreign merchants, 
their position was in this respect th~ same as that of the king's subjects. Indeed. 
it may actually have heen bener because of the close and friendly business rela
tionship between the foreign merchants and the Icing. It is true that later some 
doubts arose whether aliens could, or could not, sue at common law; this. how
ever, did not affect their right in the fourteenth century to address themselves to 
the king, to the council, or to the chancery either to recover a debt from the 
Crown or, indeed, for the redress of any other wrong. See HOLD.IWORTH lac.cit., 
94"'"95'; POLLOCK AND MAITLAND 464-467; Bradburst, The Merchants of the 
St4ple, SBLBCT ESSAYS IN ANGLo-AMBRICAN LECAL HISTORY 16 et 5e!J. The 
repudiation of the king's debt to the Florentine bankers took place in January 
1345'. Edward III owed the leading Florentine houses. the Bardi and the Peruzzi. 
1,500,000 gold Rorins (£.5'00,000) so that they were now reduced to bankruptcy 
-"a catastrophe which plunged all Florence in distress." See SCHAN2, ENCLISCHB 
HANDBLSPOUTIK (1881) I. I 13, and authorities there cited; RAMSAY, A HIs
TORY OF THE RBVBNUES OF THB KINGS OF ENGLAND (1915) II. 189. 

131. In this connection it must be kept in mind, however, that the guaranties 
of legal security and redress obtainable against the state in the administrative 
tribunals are in no way less effective than those obtainable against private persons 
in the civil courts. The former are as tluly courts as the latter, and the Council of 
State is looking upon its functions as judicial ones no less than the Court of Cassa
tion. Cf. 000 AND ZrNx, MODBRN FORBIGN GovBRNMBNTS (1949) 5'83. 

131. Wllile no such incident could be verined for the reign of King Frederick 
William I (1713-1740), Margrave Johann is reported to have stated, in a "~" 
concluded with the estates in 15'5'1, that "in contIavention to existing usage, some 
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have been so impudent against our judgments as to appeal to he Imperial Clwn
ba' CoIut and thus to tie our bands with the result-that ~uite often one family 
completely squeezes out the other with such chicaneries. Hence, anyone who 
should ~c:efonh dare to make such an appeal should be .6.ned 2.00 B. and lose 
his cause. (STOLZSL, BRANDSNBURC-PRBUS8SN8 RSCHTSVSl!.WALTUNC (1888) 
I, 2.14.) On th e Imperial Chamber Court, see infra" sec. vi, n. 51. 

l~ 3. See l. MOMMSSN 461 st seq.; also WSNGSR ,.6. 
134. Fiscus Caesaris was, in he Principate, the public treasury in so far as it 

was managed by the emperor; as such it was distinguished from the emperor's 
private assets (res prlVAt4) and the special crown domains (patrimonium 
ClleSaris); cf. 2. MOMMSSN 998; Mn-rSI8 347, VASSALLI, CoNCS"I"l"O S NATURA 
DSL PISCO (1908); ROSTOVTZSV, 55, 172, 179, 186, 3~, 32.6, 343, 3,.7· On the 
Usc in the modem German system, $ee suprA n. 12.9. 

135. Seesupr,g,n. 102.. 
136. Aufiag6 (Cenn,)-Institution of Gennan law practically amounting to a 

trIJ.st without a beneficiary; it can be used to charge the bene6.ciJry of a test~
mentary disposition with a burden to be discharged for a charitable pl:rpose; d. 
German Civil COOe, § 1940. 

137. In accordance with the great concern for the care of the sou.I after death, 
it was a widespread practice to insUre by contract the performance of sacri.6.ces 
after death. "If for this pucpo$e [a person] made over part of his alienable estate 
to a priest, the law allowed him to attach to the grant a condition of forfeiture 
valid in pezpetuity, Thus as"Soon as the priest or his successor in office ceased to 
off'er up the stipulated sacrifices he was to be deprived by the public au horities of 
the property which should then be given to another." To ~ description of the 
Egyptian transaction, E. Seidl (Lnq, Egyptian, 9 ENcyc. Soc. SCI. 2.09, 2.(0) 
adds: "Whether there can be seen in such and similar Dusts of proper y begin
nings of the incorpora~ foundation is, however, stilI doubtfuL" • 

138. 2. GISRKS, GSNOSSSNSCHAPTSRSCHT 52.6,962.. 
139. On the following, see POLLOCK AND MAITLAND I, 480; R. SOHM, 

KIRCHSNRSCHT (I 892.) 75; U. STUTZ, DIll EICSNK11\CHS (I 89,.)i GUSCKICHTS 
DSS KIRCHUCHSN .8l1NSPIZIALWSSlINS (1895); art, Eigenkircht: in REAUlNZY:l:~ 
LOPADIS PUR PROTSST. THSOLOCIS, and art. Kirchenrecht in 3 HOLTzaNDORFP~ 
KOHLSR, ENZyltLOPADIS DlII!. RSCHTSWISSSNSCHAPT (1914) 301; WSRMINCHOPP, 
VSRPASSUNCSGB8CHICHTS DSR DSUT8CHSN KiRCHS 1M MrrTSLALTSR (1913); 
also Torres, M., EI6rigen del sistemA de iglesias proprias ('92.8). 5 ANUAlUO DS 
JDSTORlA DSL DSRSCHO SSPANOL 83; also LSSNS, HISTOIRi! DS LA PROPJl.zETB 
SCCLSSIASTlI2US SN FRANCS (191O/2.~V36). 
, 140. Cf;; v. ~CHWSRIN. GRU~DZiJCS DSR DSU'I'SCHSN RSCBTSCSSCKICHTS 
(znd ed. (941), §§ 30, H. and literature stated there. 

14 I. See 2. GJSRJI;a,GsNosssNSCHAPT~RSCHT 958. 
142.. See supra n. J ll.; also }ORS AND KUNXEL 74 and literature stated there 

and at p. 400. 
143. MrrrsIs 1,348, n. 2.. 
144. According to Mitteis (loc. cit. suprA n, 112.), juristic personality could 

not be acquired by private organizations in any way other than by grant through 
imperial charter. This notion is generany rejected in the recent literature, where 
it is maintained that it was entirely left to the discretion of the organization itself 
whether or not it wished to have rights and obligations of its 0W1I and distinct 
from those of its members. "The notion of an express grant of juristic pe1$Oll8lity 
was totally alien to Roman law." 1be tenn ~s 1ulhere is said to mean no more 

~ 
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than ''to fo;'m a .:luL." KUNKJ:i.l, ii, !OiiS !.ND Kul'<:'r.~, /)' Sl.r. .. L.; :.::w hl~:;skd 
ia I STUD: H1CCO!lONO ,,17. 

145'. Mnn:1S 347. n.:l.1. 
146. About the Hellenic "phratrics" :lr.d simibr VOh,llWCY ort;anizati(lns see 

B. LEIST, 103-175; BONNSR AND SMITH 118 n. 3; p. 160; an~l R. i';Ot;NEK, As· 
PECTS OF ATHENIAN  CRi\.(;Y (1933) 91, 134, 157. These last two works 
wl,!i'e IJOt ya accessible to WdJeI. Tb.e extensive literature on totemiSm and 
totemistk clans is stated in 14 ENCYc. Soc. SCI. 660. Weber seemS to have relied 
primarily on W. WUNDT'S ELEMENTE DU VOLXERPSYCHOLOGIE (1912) tr. by 
Schaub, 1916), c. II. 

147. Sec Mommsen, Zwr Lehre von den romischen Korp01'ationen (1904), 
3.5' S.w. Z. ROM. 45; also his DE COLLECUS ET SOD.\LlTIBUS ROMANo"uM 
(1843); Uco COLl, CoLLEGiA E SOD4.LITATES (1913); KARLOWA II, 59. 

148. See MI1''I'EIS 3 91; KA"LOW A II, 6:2.. 
149. For a survey of the numerous kinds of guilds, cult societies, funeral soci

eties, social clubs, etc., in Rome, see KO"NEMANN, 4 PAULy.WISSOWA 381. See 
also MITTEIS 1:'390, whose attempted distinction between organizations of public 
and of purely private character is being questioned by KUNKEL a6~ AND KUNkEL 
75. n. 4). 

150. On the coUegiwm mercarorwm (later called mercuriales) see MITTEIS 
39:2.. The legendary date of foundation is 495 B.C. 

151. Cf. MtTTEIS 393, 
15:2.. Ager compascuus and arbilria----see WEBER, AC"A"OIlSCHICHTE 5'6, 1 .. 0. 
153. MI'M"EIS 393; also E. Szanto, Die griechischen Phylen, (1906) Aus-

OEWAtlLTE AIIHANOLUNGEN :2.16. -
154- See 1- H~TSCgEK, ENCLISCHE VUFASSUNGSGESCH1CHTE (1913) 87/88-
i 55. \iVETIER, (;ENE "AL ECONOMIC H,STO"Y 178. 
155 a. See supr.l. Part Two, ch. III, n_ 3. 
156- The di!r,~rent needs as to liability are neatly accommodated l,y the 

C;:!:1nan Law on Co-operatives (Genossenschafugeselz) of May I, l8!:!9 (RGB\. 
5'5), under which II c()tiperlltive may he established either with limited or un
limited liability of the members, and in the lattet case either with or without a . 
direct right of action of the c editors against the individual member~. 

157. \Vhat is incant are such state institutions as public insurance funds and, 
quite particularly, the institutions of the German system of social security (public: 
funds for sickness, old age, unemployment, and industrial accident insurar.ce} 

15~. ~v1aitland, "Introduction" to GIERKE, POLITICAL T;HEO"Y Of THE M!D

DLE AGES (1900). 
Basic fllr the histQry uf juristic personality in England ate MAITLAND'S 

STUDIES, rderred to supra n. 112, and POLLOCK AND MAITLAND, Bk. II. c:h. :2., 
§& 1:2., 13; for additional recent literature, see the note on p. :2.39 of the 1936 ed. 
or MAITLAND'S SELECTED ESSAYS (ed. by Hazeltine, Lapsley, and Winfield). 

I 5'9. MAITLAND, loc. cil. supra: a Iso HATSCHEK, 0 p. cit. (191 3); HATSCHEK 
\'01. 1. • 

160. GIE"KE, CENOSSENSCHAFTS"ECHT 11,43-46,557. 
161. On the "corporation sole" see 3 MAITLAND, PAPE "S (I 9 II) :2.10. 
16:2.. See BLACKSTONE I, 469; HOLDSWO~H IV, :2.02 et seq. 
163. HATSCHEK I, 75. 
r64. On "Zweckverniligen" see MAITLAND, PAPE1\II III, 359, repro in SE

LBCTBD ESSAYS T79. and German Ii eratute cited in the latter at p. 180, n. :2.. 
165' For the validity of a testamentary disposition it was essential in Rome 

that lhe testator should appoint one or more persons as heir (heres) or heirs, i.e., 
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pelSOllS to whom the estate would pass in its entirety and who would become per
sonally liable for the debts of the testator. Provided there was a valid appointment 
of an heir Or heirs, the testator oould also make special provision for legatees. He 
could either provide that a specific asset of the estate should pass directly to the 
legatee Clegatum per vindicationem) or that the legatee should be entitled to 
claim hom the heir or heirs the delivery of a specific object or the payment of a 
sum of money or some other act of performance CZegatum per damnationem). In 
both cases it was necessary for the testator to comply with certain rigidly fixed 
formalities (presence of five witnesses and a libripens) and the validity of the 
legacy was hedged in by a variety of highly fOIn'l3listic rules. In the later repd.,li
can period it thus became usual to request the heir or some other person by 
formless precatory words (verbis precativis) to make a p~yment to a third persor: 
or to give him some specillc object. Such'. request, which would frequently be 
stated in a formless le!!er (codicillum), could only be charged upon the con
science (fidei commissum) of the person concerned, hut would be unenforceable 
legally. For certain special kinds of fidei commissa Augmtus provided enforce
ment, although not in the regular procedure of the praetor but in the administra
tive cognitio of the consuls. Under his successors this way of enforcement was 
broadened untillinally in the law of Justinian legatum· and fidei commissum were 
fused into one institution of regular law. Cf. BUCKLAND; SOllM, b:STITlITIC~ES 
(ed. 1949) 634. 

166. POLLOCK AND MAITLAND, Bk. II, c. III, § 7, ~sr. p. ( .... '1.0. 

r67. On the laws of mortmain, see Hazeltine in 11 E!';8YC. Soc. SCI. 40 and 
RHBINSTEIN, DECEDENTS' ESTATES 399. 

168. On the histmy of ultra vires, see HOLDSW01G'H IX, 59. 
169' Legists-the late medieval scholars of temporal (Ro;;lan) law as distin-

guished from the scholars of the ecclesiastical law, the canoniSfS. . 
170. On the development of the corporation In the periods of mercantilism 

and early liberalism, see LEHMANN, op. cit. supra n. nl; \IV. R. SCOTT, CO;,\,STI' 

'TUTION AND FINANCE OF ENGLISH, SC01'TlSH, AND bUSH JOJl-l'r,STOCK C0:-'~' 

PANIES TO 1720 CI 91 0-1912); J. COHN, DIE AJ<TlENGESELLSCJHF'T (, 9"';; J. S. 
Davis, ESSAYS rN' THE EARLIER HXSTORY OF AMEIHC1\N C"r.r>ORn.TIOl'lS ('9!7)' 

171. On the juristic person (peTSonne morale) in modern French bw, see 
MAITLAND, 'PAPERS III, 3[2, repro in SEL. Ess. 230, and literature listed there a[ 
p.237· 

On juristic persons in present laws generally, see Kunkel, jllristische Persotlen 
(1933),4 RliCHTSVERGLEICHENDES HANDWClRTERBucn 5G<J. 

172. Cf. BLACXSTONE J, n3. "Persons also are divid.(:o. b\' the law into either 
'natural persons, or artillcial. Natural persons are such as' the Cod of nature 

formed us; artillcial are such as created and devised by hum~n laws for the pur· 
poses of society and government, which are called corporations or boaies politic." 
Cf. also Bk. I, c. XVIII, where Blackstone says of corponltiuns, on p. 468: "The 
honour ~.f originally inventing these political constitutions entirely belongs to the 
Romans. 

173· On tbe history of the Bank of England, see A;.;'DRE .. \!l,ES, HISTORY OF 

THli BANX Of ENGLAND (rr. by Meredith, 1909)' 
174. On modern law of business corporations, see the world·wide critical sur

vey by W. HALLSTEIN, DIE AXTIENRECHT E DER CEGENW}mT (193 1 ). 

175· The trustees whom a "frlendly society" is required [0 have by the 
Friendly Societies Act. :896, S. 2.5 (I), and who are the pcr~UllS to sue or be 
sued, ibid. s. 94 (,), are, in f~ct, regular offic;ers of t he society. 
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176. The authorization may be made generally by the rules of the club; cf. 3 
ENcyc, LAWS OF ENOL, (3ro. ed.) :12.1. 

177 - I n ninet~nth·century Germany the division of labor between the Wi
torians of Roman and German law devdoped into an emotionally aHectecl con~ 
versy of political significance. To the Germanists the Roman law, by which the' 
legal system of Germany had been deeply aHecred since its reception in the 61-
teenth century, appeared as the e~ression of a rigid, cold-hearted, and egoistic 
individualism, while Gennanic law, of which English law was regarded as just one 
branch among othen, was e~olled as Jhe embodiment of a wann-hearted spirit of 
folk community. Among the principal representatives of this attitude was as great a 
scholar as Gierke, to whom the lichness of forms of the German Ge"osS4!"scha(t 
(sodality) appeared as one of the most beautiful e~ressions of the peculiar sphit 
of Germanic neighborliness, comradeship, and creativeness. In presenting the to • ...! 
body of medieval German private law in his DEUTSCHBS PR[VATRECHT, he hoped 
to help re-Germanize the law of the country at the time when the new German 
Civil COOe was just to take effect. The draft of this G:Jde, Gierke had passionately 
att,acked be<:ause of its alleged Romanism. The alleged contrast between the wann
hearted, "social" German and the cold and egoistic Roman law beQme a stock 
argument of those political,groups which tried to stem the tide of modem capital
ism and to preselve other, more patriarchic patterns of social structure, or to 
create a "new," romantically conceived community of socialist or racist pattern or 
of the kind vagueJy felt by the enthusiasts of the German Youth movement. The 
National-Socialist party, in which all these streams converged, increased the odi
ousness of the Roman law by labeling it as being in some unspecified way a 
product of the Jewish mind. 1he substitution of a new, tlUly Gennan law for 
Roman law was thus estabJi~ed as a basic postulate in Article 19 of the Party 
Platform (see HITLER, MBm KAMPF, New York: Reynal and Hitchcock, 1940. 
pp. 686, 690). Under the National-Socialist government, the newly established 
Academy of Gennan Law initiated efforts to draft a new German Folk Code 
(Deutsches Volksgesetzbuch), The few parts which could be prepared before 
energies were diverted into other channels by the war indicate that the new law, , 
jf it could have been completed, might have constituted a well·drafted code likely 
to serve well the needs of modem life. It is difficult to see.. however, in what 
respects it could have been of any peculiarly "German" character. 

178. These ideas of Weber's are developed jn his GENERAL ECONOMIC HIS
TORY. About the Russian MiT, d. pp. 17-:U; about Oriental laws, cf. p- 57; and 
about Hindu villages, d, pp. :1:1-:13; literature is stated on pp. 371137:1. About 
compul50ry organizations of craftsmen, see p. 136 and literature stated on p. 375. 

179. See GIERKE, GENOSSENSCHAFTSRECKT II, 300ff, 457ff. 1I4, 93· 
180. Cf. AMIRA :17; PLANITZ 188, with further literature. 
181. See GIERKE, GENOSSENSCKAPTSRECHT 11,456. 
18:1. Cf. A. Voigt, Wirtsch.:zft u"d Recht,:1 ~. P. SOZIALWISSBNSCKAPT 

( 1911), 9-1:1, 99- 108, 177-18:1, 1.38-:149, 31 I-P:1, 387-397. 438-456; the 
same, Die wirtschaftlichen Guter als Rechte, 4 AACH1V P. RECHT$-- U. WIRT
SCHAFTSPHILOSOPKlE (! 9 1 3), 304-316. 

183. "Coactus voluit" (it is his wish, although coerced)-Romanist, phrase to 
describe the situation of an individual who has engaged in a legahransaction 
under the influence of coercion, in contrast to the situation in which a person is 
usecf as the mere physical tool of another, for instance, where the latter forcibly' 

. grabs the fonner's hand and moves it so as to go through the physical motion of 
writing a signature. Cf. supra, Part Two, cn. 1:4:(5). 
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111 

Emergence and Creation of. Legal Norms . 

1. The Emugence of New Legal Norms-Theories of 
Custon:ar, Law Insufficient as Explanations 

How do new legal rules arise? At the present time, they usually arise 
by way of legislation, i.e., conscious human lawmaking in COnfOImity 
with the formal constitutional requirements, be they customary or 
"made," of a given political society. Obviously, this kind of lawmaking 
is not aborigina~ it is not the normal one even in economically or s0-

cially complex and advanced societies. In England, the "C(1Illmon law" 
is regarded as the very opposite of "made" law. In Gexmany, non-enacted 
law is usually called "customary law." But the concept of "customary 
law" is relatively modern; in Rome it did not emerge before the vexy 
late period; in Germany it resulted frOm Civilian. doctirne. Of such 
academic origin was especially that theory according to ";~ich custom, 
in order to be law, must be actually observed, commonly believed to be 
binding, and amenable to rational treatment.: AlI the modem de6ni
tions, too, are hut theoretical constructs. For purposes of legal dogmatics, 
the concept of customary law is still indispensable, however, provided it 
is used in such re6ned ways as those formulated by Zite!mann or 
Gierke. Z Otherwise we would have to confine our concept of law to 
statute law' on the one side and judge-made law on the other. In my 
judgment, the violent struggle against the concept of customary law 
which the legal sociologists have carried on, especially Lambert and 
Ehrlich, is not only devoid of any foundation but also represents a 

,confusion between the legal and sociological methods of analysis.' 
Howevex, matteIs are completely different with regard to our problem, 

viz., that of discovering empirical processes in which nonstatutory nonns 
arise as valid customary law .. On that problem the traditional doctrines 
tell us indeed little if anything. As a matter of fatt, they are even in
correct where they purport to e)Cplain the actual development of law in 
the past, particularly in periods in which there was little or no enacted 
law. It is, of course, true that these doctrines find some support in late 
Roman as well as medieval conceptions, both continental and English, 
about the meaning and the presuppositions of oonsuenulo as a source of 
law! There, however, the problem was that of .6nding an adjustmeat 
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between a body of rational law claiming universal validity and a multi
tude of actuaIIy prevailing systems of laws of locaIIy or personally limited 
application. In the late Roman Empire the conflict was between the im
perial law and the laws of the peoples of the provinces;! in England, 
between the law of the land (lex terrae), i.e., the Common Law, and the 
local laws;· on the Continent it was between the "received" Roman 
law and the indigenous bodies cllaw.' Only the various particularistic 
bodies of law we~e classified by the jurists as "customary law," and in 
order to give legal recognition to customary law the jurists devised cer
tain tests of validity which customary law had to fulfill This was a 
necessary step in view of the fact that the universal law claimed an 
exclusive applicability. But it would not have occurred to anyone to' 
classify as customary law the English Common Law, which certainly 
was not statute law. Similarly, the definition of the Islamic ijma' as 
the tacitus consensus omnium' is completely unconnected with "cus
tomary law" precisely because the ijma' purports to be "sacred" law. 

2. The Role of Party Practices in the Emergence and 
Development of Legal Norms 

Theoretically, the origin of legal norms might, as we have already 
seen, be thought of most simply in the foIIowing way: The psychological 
"adjustment" arising from habituation to an action causes conduct 
that in the beginning constituted plain habit later to be experienced 
as binding; then, with the awareness of the diffusion of such conduct 
among a plurality of individuals, it comes to be incorporated as "con
sensus" into people's semi- or whoIIy conscious "expectations" ;IS to 
the meaningfully corresponding conduct of others. FinaIIy these "con
tensual understandings" acquire the guaranty of coetcive enforcement 
by which they are distinguished from mere "conventions." Even on this 
purely hypothetical construction there -arises the question of how any
thing could ever change in this inert mass of canonized custom which, 
just because it is considered as binding, seems as though it could never 
give birth to anything new. The Historical School of Jurisprudence 
tended to accept the hypothesis that evolutionary impulses of a "folk 
spirit" are produced by a hypostatized supra-individual organic entity! 
Karl Knies~ e.g., inclined toward this view.10 ScientificaJIy, however, this 
mnception leads nowhere. Of course, empiricaIIy valid rules of conduct, 
including legal rules, have at all times emerged, and sri)) emerge today, 
vnCOlJ$dously, i.e., without being regarded by the participants as newly 
created. Such unconscious emergence has occurred primarily in the form 

 



iii] Emergence and CreGtiOtl of Legal Norms 7SS 

of unperceived changes in meaning; it takes place through the belief that 
a factually new situation actually presf.!nts no new elements of any 
relevance forIega1 evaluation. Another fom} of "unconscious" emergence 
is represented by the application of what actually is new law to old or 
somewhat different new situations with the conviction that the law so 
applied has always obtained and has always been applied in that manner. 
Nonetheless, there also exists a large class of cases in which both the 
situation as well as the rule applied are felt to be "new," although in 
different degrees and senses. 

What is the source of such inaovationi One may answer that it is 
caused by changes in the external conditions of social life which carry 
in their wake modifications of the empilically prevailing "consensual 
understandings." But the mere change of extern41 cona.itiom is neither 
sufficient nor necessary to explain the changes in the "consensual under~ 
standings." The really decisive element has always been a new line of 
comll'Ct which then results either in a change of the meaning Of the 
existing rules of law or in the creation of new rules of law. Seve "(a! kinds 
of persons participate in these transformations. First we should mention 
those individuals who are interested in some concrete action. Such an 
individual may change his behavior, especially his social actions, either 
to protect his interests under new external (:onditions or simply to pI1>
mote them more effectively under existing conditions. As a :esuIt, there 
arise "new" consensual understandings ;md sometimes new fonns of 
rational association with substantively new meanings; these, in tum, 
generate the rise of new types of customary behavior. 

It may also be, however, that, without any such reorientation of be
havior by individuals, the total structure of social action changes in 
response to changes hi external conditions. Of several kinds of action, 
all may have been well suited to C}(isting conditions; but, when the 
conditions change one may turn out to be better suited to seIVe the 

, economic or social interests of the parties involved; in the process of 
selection it alone survives and ultimately becomes the one used by all so 
that one cannot wen point out any single individual who would have 
"changed" his conduct. In its pure fonn, such a situation may be a 
theoretical construct, but something of the kind does actually occur in 
the selective process which operates between ethnic or religious groups 
which ding tenaciously to their own respective usages. More frequent, 
however, is the injection of a new content into social actions and rational 
associations as a result of individual invention and its subsequent spread 
through imitation and selection. Not merely in modem times has this 
latter situation been of greatest significance as a source of economic re
orientation, hut in all syst"ems in whicn the mode of life has reached at 
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least a measure of rationalization. The partie!: to the new arrangements 
are frequently unconcerned about the fact that their respective positions 
are insecure in th~. sense of being legally unenforceable. They regard 
legal enforceability by the state as either unnecessary or as self-evident; 
even more frequently do they simply rely upon the self-interest or the 
loyalty of their partners combined with the weight of convention. Prior 
.to the existence of any coercive machinery, and prior even to the 
regulated enforcement of norms through the sib members' duty to 
participate in vengeance, the Junction later ful6Ilec! by the "legal" 
guarantee of a norm was undoubtedly performed by the general con
vention that the person who was admittedly "in the right" could find 
others who would help him against an offender; and, where. some spe
cial guaranty appeared desirable to the interested parties, magical self
malediction, i.e., the oath, largely superseded even a t an advanced his
torical stage all other forms of guaranty, including an existing guaranty 
of legal coercion. In most peliods, the preponderant part of the con
sensual order, including that of economic matters, has operated in this 
way and without concern for the availability of the legal coercive power 
of the state or of any coercive enforcement at all. Such an institution, 
however, as the Yugoslav zadrugall (household community), which is 
so often cited as evidence of the dispensability of legal coercion, actually 
dispensed only with the coercive legal power of the state, while during 
the period of its universal diffusion it undoubtedly enjoyed effective 
protection through the coercive power of the village authorities. Such 
forms of consensual action, once they have become finnly embedded in. 
usage, may continue to exist for centuries without any recourse to the 
coercive power of the state. Although the zadruga was not recognized 
by, and was even contrary to many of the rules of, official Austrian 
law, it still dominated the life of the peasanuy. But such instances 
should not be regarded as normal and should not be used as a basis for 
general conclusions. 

Where several religiously legitimated legal systems coexist side by 
side on a completely equal footing, and with freedom of choice between 
them. for the individuals, the fact that one of them is supported not 
only by the religious sanction but also by the coercive power of the 
state may well decide the rivalry between them, even if state and eco
nomic life are dominated by traditionalism. Thus, in Islam the same 
status is officially enjoyed by all the four orthodox schools of law.12 Their 
application to the indivi~als is determined by the principle of per
sonality in much the same way in which the application of the several 
tribal laws was determined in the Frankish empire." At the University 
of Cairoa all four schools are reptesented. Nevertheless, the fact that 
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the Hanefite system was adopted by the Osmanic sultans and that, in 
c~uence, its rules were enjoying the sanction of coercive enforce
ment by the secular officialdom and the courts,15 condemned to a slow 
death the Male kite system, by which that support was once enjoyed in 
the past, as well as the other two law sects; and this development has 
taken its course despite the comElete absence or any other negative 
factors. In business affairs proper, that is, in the contracts of the market, 
the interested parties' concern for the availability of the coercive power 
of the state is considerable. In this field, the developmen t of new forms 
of association has taken place, and still does so through exact estimates 
of the probability of enforcement by the courts as organs of the political 
authority. The contracts to be concluded are being adapted to this 
estimate and the invention of new contractual fonns proceeds by taking 
these es timates into account 

While changes in the meaning of the prevailing law are thus ini
tiated by the parties or their professional counselors, they are consciously 
anq rationally adapted to the expected reaction of the judiciaIY. As a 
matter of fact, this kind of activity, the cavere of the Romans,'u cor.sti
tutes the very oldest type of activity performed by "professional," ra
tionally working lawyers. In a developing market economy, the calcula
bility of the functioning of the coercive machinery constitutes the 
technical prerequisite as well as one of the incentives for the inventive 
genius of the cauteIary jurists (Kautelarjunsren), whom we find as an 
autonomous element in legal innovation resulting from private initiative 
everywhere, but most highly developed and most dearly perceptible in 
Roman and English law.1T 

On the other hand, the spread of consensual and rational agreements 
of a certain type naturally exercises a marked influence upon the proba
bility of their coercive enforcement by the law. While under normal 
circumstances only the unique case lacks the guaranty of enforcement, 
established custom and type agreement, once they enjoy ~niversaI dif
fusion, cannot be persistently ignored except under the compelling 
'necessity of certain fmmal considerations or because of the intervention 
of authoritarian powers, or where the agencies of legal coercion have no 
contact with the life of business as is the case where they are imposed 
by an ethnically or politically alien authOrity, or where, in conseguence 
of extreme vocational specialization, the organs of legal coercion have 
become far removed from private business as occasionally happens under 
conditions of sharp social differentiation. 'The intended meaning of an 
agreement may be in dispute or its use may be an as yet unstabilized 
innovation. In such situations the judge, as we shall call the agency of 
legal coercion a potiori, is a second autonomous authority. But" even in 
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more nonnal cases the judge is doing more than merely placing his seal 
upon nonns which would already have been binding by consensual 
understanding or :tgreement His decision of individual cases always 
produces consequence .. which, acting beyond the scope of the case, in· 
Huence the selection of those rules which arc to survive as law. We 
shall see that the sources of "judicial" decision are not at first con· 
stituted by general "norms of decision" that would simply be "applied" 
to concrete cases, except where the decision relates to certain formal 
questions preliminary to the decision of the case itself: The situation is 
the very opposite: in so far as the judge allows the coercive guaranty to 
entp.r in 3 palticular case for ever so c()ncrete re<lSons, he creates, at least 
under certain circumstances, the empirical validity of a general norm 
as "law/, ,simply because his maXllll aC~1"1ii'("::s signjfic;snce beyond the 
particular case. 

3. From Irrational Ad judication to the Emp.rgence 
of Judge-Made Law 

The phenomenon just described is in no way aboriginal or universal. 
It certainly does not exist at all in a primitive decision arrived at through 
the magical means of legal revelation. Indeed in all other adjudication 
which is not yet fonnaliy rationalized in a juristic way, even where it 
has passed beyond the stage of (he ordeai, the irrationality of the in
dividual case js still significant. No general "legal norm" is applied, n~:lT: 
does the maxim of the concrete decision, prOVided it 'exists and is per
ceived at all, obtain as a nonn of decision in future cases. In the "suras" 
of the Koran, Mohammed repeatedly rejects earlier directives of his 
own, irrespective of their divine origin, and even Jehovah "regrets" 
Some of }Us decisions. induding some of a legal character. Through an 
oracle, Jehovah ordained the daughters' right of inheritance (Num. 27), 
hut upon remonstration by the interested parties, the oracular pro· 
nouncement was corrected (Nwn. 36), Thus even a Weistum18 of a 
general character is unstable, and where the individual case is decided 
by drawing lots (as, among the Jews. by the UTim and Thummim), 
combat, or some other ordeal, or by concrete oracular pronouncement, 
we cannot, of course, find any "Iule·orientation". In a decision either in 
the sense of Iule application or of rule creation. The decisions of lay 
judges, too, require a long development and much travaH to reach the 
idea that they represent "norms" going beyond the individual case~ this 
has been shown, for instance, by the investigations of Vladimirski
Budanov.1' As a matter of fact, the greater the degree to which the 
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decision is a concem of "laymen," the less it proceeds upon -purely o~ 
jective lines and the more it ta1c.es into account the persons involved 
and the concrete situation. A certain measure of stabilization and stereo
typing in the direction of the formation of norms emerges inevitably. 
however, as soon as the decision becomes the subject matter of discus
sion, or whenever rational grounds for the decision are being sought or 
presupposed In other words, norm-formation occurs wherever there is 
a weakening of the originally purely oracular character of the decision. 
But, within certain limits, it was just the magical character oE the primi
tive law of evidence which tended to more rational norm-fonnation, be
cause it required that the question to be asked had to be ~y 
formulaft'.d. 

There also exists another intrinsic element. Ohviously, it is difficult, 
and often impossible, for a judge who wishes to avoid the charge of 
bias to disregard in a later case a nonn which he has consciously used 
as his nwcim in an earlier similar decisiop. and to deny his power ri 
enforcement when he has once granted it before. The same considerations 
bold true for the judges who succeed. him. lbe more stable the tradi
tion, the more the judges will depend on those maxims which guided 
their predecessors, because it is just then that every decision, reganlless 
of how it came into existence, appears as being derived from the ex
clusively and persistently correct tradition, as part of it or as its mani
&!station. It thus becomes a pattern which has, or at least lays claim to, 
permanent validity. In that sense, the subjective conviction that one is 
applying only norms already valid is in fact characteristic of every type 
of adjudication which has outgrown the age of prophecy, and it is in no 
way peculiarly modern. 

New legal norms thus have two primary SOUra5. viz., first. the 
standardization of certain consensual understandings, especially pur
posive agreements, which are made with increasing delihe!ateness by 
individuals whO, aided by professional" counsel," thereby demarcate their 
'reSpttrive sphere; of interest; and, second, judicial precedent In this 
way. for example, most of English common law developed." lbe e;I(

tensive participation in the process of juridically experienced and trained 
experts, who to an ever increasing degree devoted themselves "pr<>
fessxmally" to the tasks of "counsel" or judge, has placoI the stamp of 
'1awyers' la w" upon the type of la w thus created. 

lbere is not excluded, of course, the role played in the d~eIopment 
of the law by purely "emotional" factors, such as the SCM:alleZ "sense of 
justice." Experience shows, however, that the "sense of justice" is very 
unstable unless it is firmly guided by the 1""agma of objective or sub
jective interests. It is, as one can still easily see today, capable of sudden 
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Buctuations and it cannot be expressed except in a few very general and 
purely fonnal maxims.J1 No national legal peculiarities, in particular, can 
he derived from any differences in the operation of the "sense of justice," 
at least not as far as present knowledge goes.22 Being mainly emotional, 
that "sense" is hardly adequate for the maintenance of a body of stahle 
norms; it rather constitutes one of the diverse sources of irrational ad
judication. Only upon this basis can one ask to what extent "popular" 
attitudes, i.e., attitudes widely diffused among the legal clientele, can 
prevail against the "lawyers' law" of the pr9fessionaIs (attorneys and 
judges) who are continuou~y engaged in the invention of new contracts 
and in adjudication. The answer to this question depends, as we shaII 
see, upon the type of adjudicative procedure prevailing in a given situa: 
tion. 

4. Development of New Law Through Imposition from 
Above • 

But aside from the inHuence and, mostly. the conHuence of these 
factors, innovation in the body of legal rules may also occur through 
their deliberate imposition from above.23 Of course, this took place at first 
in ways very different from those we know in our present society. 
OriginaIIy there was a complete absence of the notion that rules of con
duct possessing the character of "law," i.e., rules which are guaranteed 
by "legal coercion," could be intentionaIIy created as "norms." As we 
have seen, legal decisions did not originaIIy have any normative element 
at all T ooay, we take it for granted that legal decisions constitute the 
ffappIication" of fixed and stahle rules.z4 But where there had emerged 
the conception that norms were "valid·' for behavior and binding in the 
resolution of disputes, they were at nrst not conceived as the products, or 
as even the possihle suhject matter, of human enactment. Their "legiti
macy" rather rested upon the absolute sacredness of certain usages as 
such, deviation from which would produce either evil magical effects, 
the restlessness of the spirits, or the wrath of the gods. As "tradition" 
they were, in theory at least. immutable. They had to be correctly 
known and interpreted in accordance with established usage. hut they 
could not be created Their interpretation was the task of those who 
had known them longest, i.e .• the physicaI1y oldest persons or the elders 
of the kinship group, quite frequently the magicians and priests, who. as 
a result .of their specialized knowledge of the magical forces, knew the 
techniques of intercourse with the supernatural powers. 

Nevertheless, new norms have also emerged through explicit imposi-
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non. But this could happen in one way only, viz., through a new charis
matic revelation which could assume two forms. In the older it would 
indicate what was right in an individual case; in the other, the revela
tion might also point to a general norm for alI future similar cases. Such 
revelation of law constitutes the pIimeval revolutionary element which 
undermines the stability of tradition and is the parent of all types of 
legal "enactment." The revelation could, and indeed often was, revela
tion in the literal sense; the new nonns found their soun:e in the 
inspiration or impulses, either actual or apparent, of the chaIismatically 
qualified person, and without being in any way required by new external 
conditions. But usually revelation was an artificial process. Various 
magical devices were used to obtain new IUles when a change in eco· 
nomic or social conditions had created novel and unsolved problems. 
The men who normally used these pIimitive methods of adapting old 
Iules to new situations were the magicians, the prophets, or the priests 
of an oracular deity. Of course, the line where inteIpretation of old 
tradition slides into the revelation of new norms is unprecise. But the 
transition must take place once the interpretative wisdom of the priests 
or elders proves inadequate. A similar need may also arise for the deter
mination of disputed facts. 

What is now of interest are the ways in which these modes of in
venting, 6nding, or creating law affect its formal characteristics. The 
presence of the magic element in the settlement of disputes and in the 
creation of new norms results in the rigorous formalism so peculiar to 

aU primitive legal pIocedure. For, unless the relevant question has been 
stated in the formal!} correct manner, the magical technique cannot 
p!<n1de'the right answer. Furthennore, questions of light or wIong can
not he settled by any magical method indiscriminately or arbitrarily se
lected; each legal problem has its own technique appropriate to it. We 
can now undeIstand the fundamental principle characteIistic of all 
primitive proceJ ure once it has become regulated by fixed rules, viz., that 
even the sli~k';st error by one of the parties in his statement of the 
ceremonial formula will result in the loss of the remedy or even the 
entire case, as, for instance, in the Roman procedure by legis actio or 
in early medieval,law. lt

• The lawsuit, however, was, as we have seen. ' 
the oldest type of '1egal transaction," because it was based upon a 
contract, i.e., the contract 0 f composition. II Accordingly, we find the 
Wiibl"mding principle in the solemn private transactions ~f the early 
Middle Ages as well as in the Roman negotia stricti juris.2f Even the 
slightest deviation from the magically effective' fonnula renders the 
whole transaction void. Above all, however, a formalistic '1aw C'f evi
dence" _constitutes the beginning of legal formalism in the lawsuit; 
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such law was not at all to regulate procedural proof in the modern sense. 
No proof was offered to show the allegation of a particular fact to be 
either "true" or "false." The issue was rather which party should be 
allowed or required to addr~ to the magical powers the question of 
whether he was right and in which of the several ways this might or 
ought to be done.2

' The fonnal character of procedure thus stands in 
shalp contrast to the thoroughly irrational character of the technique of 
decision. Hence, the '1aw" that found expression in these decisions was 
entirely fluid and flexible, unless rigorously traditional norms had come· 
to be generally acknowledged. Logical or rational grounds for a concrete 
decision were entirely lacking not only where the decision was given by 
a divine power or found through magical means of proof, but also where 
it consisted in the verdict of a charismatically qualified sage or, later, by 
an elder steeped. in tradition, or an elder of the kinship group, or an 
arbitrator selected ad hoc, or a permanently elected expounder of the 
law (lag saga),~t or a judge appointed by a political ruler. The verdict 
had to state that the particular problem had always been dealt with in 
the particular way; or it had to state that a divine power had decreed 
that the problem should be dealt with in that way in the specific case 
in hand or in all future cases, too. Such also was the nature of that 
great innovation of King Henry II, which was to become the origin of 
all civil trial by jury. The assisa nOVae disseisi1me,aQ which was granted 
to the petitioning party by royal writ, replaced in real actions31 the older 
magical-irrational modes of proof, ·i.e., wager of law and combat, by the 
interrogation of twelve neighbors sworn to tell whatever they knew , 
about the seisin in question_ The "jury" emerged when the parties 
voluntarily or, shord y afterwards, under the pressure of compulsion, 32 

agreed in alI types of litigation31 to accept the verdict of twelve jurors 
rather than to derive the finding of guilt from the extraction of the 
assize and the old irrational modes of trial. 3' The jury, as it were, thus 
rook the place of the oracle, and indeed it resembles it inasmuch as it 
does not indicate rational grounds for its decision. There was to be a 
distribution of functions between presiding "judge" and jury. The pop
ular view which assumes that questions of fact are decided by the jury 
and questions of law by the judge is dearly wrong. Law)rers esteem the 
jury system, and particularly the civil jury, precisely because it decides 
certain concrete issues of "law" without creating "precedents" which 
might be binding in the futu.le. in other WOlds, because of the very "irra
tiondlity" in which a jury decides questions of law. 

Indeed, it is this aspect of the civil jury's function which explains 
the very slow development in English law of certain rules of long-time 
practical validity to the status of funy recognized lules of law~_ As the 
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verdicts intermingled issues of law with questions of fact. it was only 
to the extent that the judges freed th,. poooperly ~gal from the factual 
portions of a verdict and articulated the fonner as legal principles. that 
these ~cts could become part of the growing body of law. It was in 
this manner that a major part of English commercial law was fonnulated 
by Lord Mansfield in the course of his judicial career. He endowed with 
the dignity'of legal propositions what had hitherto been but the "feeling 
for law _.a1ld ~stice" of the juries when they settled legal problems . 
without distinguishing between law and fact"~ Incidentally, the jury 
performed this task quite wel~ at least when it included experienced 
businessmen. Similarly, in Roman law the creative function of the 
"rr:sponding jurists" emerged from their giving advice to civil jurors; but 
in this case the legal problems were analyzed outside the court by an 
independent and legally competent agency.!G This in due course pro-
du~ a tendency to shift the work of the jurors onto the responding 
jurists and promoted in Rome the extraction of rational propositions of 
law from vaguely felt ethical maxims, just as in England the temptation 
to shift the work from the judge to the jury could, and probably often 
did, produce the opposite effect. Because of the jury. some primitive 
irrationality of the technique of decision and, therefore, of the law 
itself, has thus continued to survive in English procedure even up to 
the present time. Sf 

Again. in so far as settled ways of judging typical fact situations have 
developed from the interaction of private business practices and judicial 
p~nts, they do not possess the rational character of "legal proposi
tions" as evolved by modem legal science. The legally relevant fact situ
ations were distinguished from each other in a thoroughly empirical way 
in accordance with their objective characteristics rather than in ac
cordance with their meanings as disclosed by formal legal logic. Certain 
distinctions were made, but only in the context of detennining in a 

,particu1ar case which question should be addressed to the god or the 
charismatic authority. how this question should be put, and upon which 
of the parties it should be incumbent to apply the appropriate means of ' 
proof. As primitive legal coeIcion had for this purpose become rigor
ously fODllal and consistent. it always led to the "conditional judg
ment"aa One of the parties was declared to have the right or the duty 
to furnish proof in a certain way. and success or failure in the case was,. 
explicitly or by implication, declared to depend upon the result of his 
proof. Ahhough different in many technical resp«ts, the procedural 
dichotomy of both the praetorian formulary procedurelt of Rome and 
the English procedure by writ and jury trial were connected with this 
basic phenomenon. 
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The problem m just what question was to be addressed to the 
magical powers constituted the first stage in the development of 
te.chnicalplegal concepts. But there is as yet no distinction between que~ 
tions of fact and questions of law; Or between objective norms and 
subjective "claims" of individuals which they guarantee; or between the 
claim for performance of an obligation and the demand for vengean~e 
for a wrong-since origiI}ally everything which could constitute the 
basis of a suit was a wrong-; or between public and plivate rights; or 
between the making and the application of the law. Nor. in spite of what 
we have said earlier [sec. i:2.-3], is a distinction always made between 
"law," in the sense of norms which allot "claims" to the individual inter
ested party, and "administration," in the sense of purely technical disposi
tions which ''by reRection" benefit the individual by giving him access 
to certain opportunities. 

Of course, aU these distinctions exist in a latent and primitively 
inarticulate fOIl!l' For, when seen from our point of view, the different 
kinds of coercion or of coercive authorities to some extent correspond to 
these distinctions. Th~ the distinction between the leJigious lynch 
justice (employed by a community which feek threatened by magical 
dangers because of the conduct of one of its members) and the composi
tion proceedings between kinship groups cOITesponds in a certain sense 
to the present-day distinction between criminal prosecution ex officio 
and civil proceedings initiated by private parties. Likewise we have 
come to see the original seed heel of "administration" in the arbitration 
of disputes by the master of the household, unbound by formal re
straints or principles; and we distinguished this type of "administration" 
from the first steps toward an organized "administration of justice" 
which evolved in disputes between kinship groups by way of the rigor
ously formal composition procedure and its strict tendency to apply only 
existing rules. Furthermore, wherever there arose an imperium (i.e., an 
authority whose functions are specifical1y particularized as distinguished 
from the unlimited domestic authority), we .6nd the beginnings of the 
distinction between "legitimate" command and the norms by which it 
is "legitimated." Both sacred tradition and charisma bestowed upon an 
individual command either an impersonal or a personal legitimacy, as 
the case may be, and thus also indicated the limits of their "lawful
ness."40 But since imperium conferred upon its holder a specific "legal 
quality" rather than impersonal jUlisdiction, there was for a long time 
no dear-cut distinction between the legitimate command, the legitimate 
claim. and the norm by which both are legitimated. Again, what 
~rated immutable tradition from imperium was also rather vague. 
The reason is that the imperium-holder made no important d~ision, 
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however great the power he might claim, without resorting as nearly as 
possible to the method of obtaining a revelation 'of the law. 

5. Approaches to Legislation 

(a) Even within the framework of tradition, the law that is actually 
applied does not remain stable. As long, at least, as the tradition has not 
yet fallen into the domain of a group of specially tra;ned "preservers," 
who are at first usually the magicians and pr~ests developing empirically 
fixed lUles of operation, it will be relatively unstable in wide areas of 
social life. Valid "law" is what is "applied" as such. The decisions of the 
African "palavers" have been transmitted over generations and been 
treated as "valid law."H Munzinger reports the same phenomenon as to 
the Northeast African dooms (buthas)!2 "Case law" is the oldest form 
of changing "customary law." As far as subject matter is concerned, we 
have seen that, at first, this kind of legal development is limited to the 
tested devices of the art of magical inqUiry. Only as the importance of 
the magicians declined did tradition acquire that character which it 
possessed, for example, in the Middle Ages and under which the e:xist
ence of a legally valid usage could, j'Jst like a fact, become the subject 
matter of proof by the interested party. 

(b) The most direct path of development led from the charismatic 
revelation of new commandments over the imperium to the conscious 
creation of law by compact or imposed enactment. TIle heads of kinship 
groups or local chieftains are the earliest parties to such compacts.· 
Where in addition to villages and kinship groups, territorially more in
clusive political or other associations come into e:xistence for some politi
calor economic reason, their affairs were managed through the regular 
or ad hoc meetings of the authorities just referred to. The compacts at 
which they arrived were of a purely technical or economic nature, that 
.is, they concerned themselves, according to our notions, with mere "ad
ministration" or sttictly private settlements. These compacts e:XI'anded, 
however, into the most diverse spheres. The assembled authorities 
might, in particular, incline toward imputing to their common d~clara
tions a particularly high authority for the interpretation of the sacred 
tradition. Under certain circumstances they might even· dare to interfere, 
through their interpretation, with magically sanctioned nonns, for 
instance, those ordering kinship exogamy. At first this process would be 
initiated mostly by the charismatically quali6ed magician or sage pre~ 
senting the assembly with the revelation of the new principle with 
which he had been inspired in a state of ecstasy or in a dream; then the 
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members, acknowledging the charismatic qualification, would accept 
this revelation and would communicate it to their own groups as a new 
principle to be observed. However, the boundaries between technical 
decree, interpretation of tradition by individual decision, and revelation 
of new rules were vague and the magicians' prestige was unstable. 
Hence, the creation of law could, as for instance in Australia, be in
creasingly secularized41 and revelation could be eitbr completely ex
cluded or applid only as an ex post facto legal~tion of the compacts. 
As a result, wide areas in which -lawmaking was once possible only 
through revelation become subject to regulation by the Simple consensus 
of the assembled authorities. lbis notion of "enactment" of law is thus 
frequently found to be fully developed even among African tribes, al
though the elders and other honoratiores may not always be able to 

impose upon their fellow tribesmen the new laws upon which they 
have agreed. Monradi

' has found, for instance, that on the Guinea 
Coast the agreements of the hOfWfatiores are imposed upon the economi
cally weak by means of fines, but that the new norms ale disregarded by 
the wealthy and the ,eminent unless they had assented to them
an exact analogy to the behavior of the "great of the realm" in the 
Middle Ages. On the other hand, the Ahanta and the Dahomey 
Negroes would, ~ther periodically or incidentally, revise their enacted 
statutes and decide upon new ones.·~ Such a situation, however, can 
no longei- be called pIimitive. 

(c) As a general ruI~ enactment of statutes was either entirely non
existent, or, where it existed, the absence of any distinction between ' 
finding and making law usually prevented the emergence of any idea of 
the legislative act as a general rule to be "fapplied" by the judge. The 
doom simply carried the authority of precedent. lbis type of intermedi
ate stage between the interpretation of an already prevailing law and 
the creation of new law is still to be found in the German "customals" 
(W eisfumer), which are pronouncements regarding either concrete or 
abstra~t legal problems, issued by an authority legitimated by either 
personal charisma or ag~ knowledge, honorific family status, or official 
position. It is also exemplified by the pronouncements of the Nordic 
lag saga. These Gennanic sources did not distinguish between laws and 
rights,·~ or between statutory enactment and judicial decision, or be
tween private and public law, or even between administrative decree 
and normative rule. Depending on the ~ at hand, they 8uctuated 
from one to the other. Even English parliamentary resolutions retained 
such an ambiguous character almost up to the threshold of the present 
As indicated by the term assisa, not only in the Plantagenet era but, at 
least basically, even well into the seventeenth century, a par~mentary 
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resolution had the same character as any other doom.'1 Even the king 
did not regard himself as unconditionally bound hy his own g,uiSae. By 
various means Parliament sought to counteract that tendency. The keep
ing of records and "roIls" 'of various kinds was meant to serve the pur~ 
~ of conferring the status of precedent upon those Parliamentary 
resolutions which had met with royal assent. Consequently, the resolu
tions of Parliament have always retained, even until today, the Charac
ter of mere amendments to the existing law. in contrast to the codifying 
character of the modem continental legislative enactment, which, unless 
otherwise indicated, always purports to constitute a complete regulation 
of the subject matter in question. Hence, the principle that old law is 
completely repealed by new law has not yet been fully accepted in 
England even today!' 

Cd) That concept of statute which in England was favored by the 
rationalism of the Puritans and later of the Whigs derives from Roman 
law. where it had its source in the ias honorarium, i.e., in the originaIly 
military imperium of the magistrate. Lex rogata was that decree of the 
magistrat~ which hed been rendered binding for the citizens by the con
sent of the citizens in arInS and which was thus binding also for the 
magistrate's successor in office!' The original source of the modem 
concept of statute was, aCCordingly, Roman military discipline and the 
peculiar nature of the Roman military community. In medieval conti
nental Europe, Frederick t of Hohenstaufen was the first to utilize the 
Roman conception of statute/D apart from the Carlovingians, to whom. 
it had been of a merely incipient significance.~l But even the early 
medieval, particularly English. ('onception of the statute as an enacted 
amendment to the law was by no means reached quickly. 

Ce) Characteristics of .he charismatic epoch of Jawmaking and law
finding have persisted to a considerahle extent in mallY of the institu
tions of the period of ratblC11 enactment and application of the law. 
Remnants stilI survive even at the present day. As late a writer as 
Blackstone called the English judge a sort of living oracle;52 and as 
a matter of fact, the role played by decision gs the indispensable and 
specific form in which the commvil law i~ embodied' corresponds to the 
role of the crade in ancient law; What was hitherto uncertam, viz., the 
existence of the particular legal principle, has now, through the decision, 
become a permanent rule. The decision cannot be disregarded with im~ 
punity unless it is obviously "absurd" or "contrary to God's will" and 
therefore lacking charismatic quality. The' only distinc-tion between the 
genuine oracle and the English precedent is that the oracle does not 
state rational grounds, but it shares this very feature with the verdict 
of the jury. Historically, of course, the jurors are not the successors of 
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the charismatic legal prophets; quite to the contrary, the jury represents a 
displace~ent of the irrational means of proof used in adjudication before 
the folk assembly by the testimony of the neighbors, especially in matters 
concerning property. In the King's court it is thus a product of princely 
rationalism. True cases of descent from charismatic declaration of law we 
can see, on th~ other hand, in the relationship between the Germanic 
aldermen (SchoffenYs and the "judse," and in th(; institution of the lag 
saga of Nordic law. . 

6. The Role of the Law Prophets and of the Folk Justice 
of the Germanic Assembl y 

Of striking importance is a fundamental principle which has had 
an extraordinary influence upon the development of corporative (genos
senschaftlich) and estate autonomy in the medieval West. 

(a) This principle, which was consistently observed for the politi
cal reasons already mentioned, required that the lord of the court or 
his deputy would not participate in the decision of the case but would 
only occupy the chair and keep order in the court; the decision was to 
be arrived at by charismatic "declarers" of the law or, later, by aldermen 
appointed from the community within which the decision was tf) stand 
as law. In certain respects, this principle partakes of the nature of 
charismatic adjudication. The judge, by whom the court is convoked 
and held in his official capacity. cannot participate in the law6nding , 

. simply because in ;he charismatic view his office as such does not confer 
upon him the charismatic quality of legal wisdom His task is done 
when he has brought the parties to the point where they choose com
position in preference to vengeance and the peace of the court in 
preference to self-help, and where they are ready to peIform those 
fonnalities which hath force them to adhere to the trial agreement and, 
at the same time, constitute the correct and effective way of putting the 
question to the deity or to the charismatic ally qualified sages. Originally, 
these legal sages were men of some general magical qualifications who 
were called upon in individual cases because of their very charisma; or 
they were priests, as the Brehons in IrelandGt or the Druids among the 
Gauls,n or special juridical honoratiores ackriowledged as such by elec
tion as lag sagas among the Nordic tribes or as rachimburgi among 
the Franks.54 The charismatic lag saga later became a functionary whose 
position was legitimated as such by periodic election and eventually by 
appointment; the rachimburgi gave way to the aldermen legitimated as 
juridical honorat1ores by royal patent. Yet, the principle sti~ Jurvived 

 



iii 1 Emergence and Creation of Legal Norms 769 

that the taw could not be disclosed by the ]'lrd himself but, only by 
persons qualified ,by the possession of charisma. Thanks to his charis
matic status, many a Nordic lag sa~a or German alderman was a 
politically influential spokesman for his district with the sovereign, 
especially in Sweden.~Y Always, these men were descended from emi
nent families and quite naturally the office was often hereditary in a 
family regarded to be charismatically qualified. The lag saga, for whom 
we have historical evidence from the tenth century on, never was a 
judge. He had nothing to do with the enforcement of any judgment~ 
originally he had no coercive powers at all and only later did he acquire 
a limited coercive power in Norway. Coercive power, to the extent that 
it existed in legal matters at all, lay rather in the hands of political 
officials. From one called upon from case to case to find the law, the lag 
saga developed into a permanent official; and with the g:owing need for 
a rational calculability and regularity of the law, he became responsible 
for stating annually before the assembled community all those rules in 
accordance with which he would declare or "find" the law from case to 

.case. The purpose was to make thes~ rules known to the whole com
munity but also to keep them alive in the memory of the lag saga him
self. In spite of certain differences. the similarity with the annual pub
lication of the praetorian edict is considerable. The succeeding lag sa~a 
was not bound by the saga of his predecessor, since, by virtue of his 
charisma, every lag saga could "create" new law. He could, of ,course, 
take into account suggestions and resolutions of the popular assembly, 
but he was not required to do so, and such resolutions were not law 
until they were received into the lag saga. Law could only be revealed; 
this fundamental principle as wdl as its implications in regard to the 
creation and declaration of law mus't "now have become quite obvious. 
As in the Lex Thuringorum. traces of similar institutions can be found in 
most Germanic legal systems, especially in FIisia (the asega).~s The 
"editors" mentioned in the Preamble to the Lex Salica59 probably were 
such prophets of the law, and we may also reasonably assume that the 
specific OIigin of the Frankish Capitula legibus addenda60 is connected 
with the "nationalization" of such legal prophecy. 

(b) Similar developments, or traces of them, can be found every
where. The primitive method of deciding legal disputes by resorting to 
an oracle was frequent in civilizations of otherwise highly rationalized 
political and economic structure as, for instance, Egypt (the oracle of 
Ammon) or Baqylonia.61 Certainly the practice also contributed to the 
power of the Hdlenic oracles.6~ Similar functions were perfonned by 
the legal oracles of the Israelites.· Indeed, legal prophecy seems to 
have been universal. Everywhere the power of the priests rested largdy 
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upon their activities as dispenseJs of oracles or as the "directOIs" of the 
procedure in ordeals. Their powers thus increased considerahly with the 
growing pacification of society due to the increased replacement of 
vengeance, at first hy compulsion and eventually hy complaint and 
trial. In Africa, the significance of irrational means of proof has been 
greatly reduced hy the "chieftain's trial"; nevertheless, the terrifying 
power of the fetish-priest still rests upon the partial survival of the older 

\ practice of the sacred magical trial and ordeal, which was not only held 
under his supeIvision but which also allowed him to hring charges of 
sorcery and th'us to depIive of life and .... propaty anyone who had in
curred his displeasure or that of one who knew how to win him to his 
side. Even purely secular forms of the administration of justice have 
under certain conditions retained important traces of the old charismatic 
methods of adjudica'tion. It is probahly correct to regard the Athenian 
thesmotheUli·;t as a body of persons who, through a process of formal
ization, changed from a group of charismatic legal prophets into an 
elective council of officials. But we cannot say with any certainty to 
what extent the paIticipation of the Roman pontifices in legal matters 
was oIiginally organized in a way similar to that of other forms of legal 
prophecy. The principle of separating the formal direction of the law
suit from the finding of law applied in Rome as well, although the tech
nical details were different from those of Germanic law. As regards the 
edict of the praetor and the aedilis, their similarity with the lag saga is 
also evident from the fact that its hinding effect upon the individual 
official himself was preceded hy a stage in which the official enjoyed 
wide discretionary powers. The principle that the praetor should he ' 
bound hy\tis own edict did not evolve into a rule of law until the impe
rial period; ,1nd we must assume that both the pontifical disclosure of the 
law as resting upon an esoteric body of technical rules and the praetor's 
instruction to the iudex were at fiISt rather irrational. It is customary to 
explain the demand of the plebs for the codification and puhlication of 
the law as a result of their opposition to/both an esoteric law and the 
power of the magistJate. 

(c) The separation of lawfinding frpm law enforcement has often 
been claimed to be a peculiar trait of Gqrman law as well as the source 
of the special power of the German sodalities (Genossenschaften) 
Actually, however, it is anything hut a German peculiarity. The Ger
man board of aldermen simply took the place of the old charismatic 
prophets. The unique feature of German legal development can rather 
be found in the maintenance of that separation, the way in which it' 
was technically worked out, and its connection with certain other 
important peculiarities of German law. Of these, one must mention 
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particularly the continuous importance of the s<X:311ed Umst"nd.so 

TIlis was the participation in the process of adjudication by members of 
the legal <:ommunity who were not juridical honorlltiores, whose con
currence by acclamation was indispensable for ratification of the ver";ict 
as found by the "lawfinders," and everyone of whom could, by way 
of Urteilsschelte, challenge the verdicts proposed.'"· Tne phenomenon 
of participating in adjudication by way of concurring acclamation can 
be found outside the area of Germanic procedure. One is justified in 
assuming, for instance, that elements of this practice are contained in 
Homer's descrip~ion of a trial as depicted upon the shield of Achillcs;qT 
or in the trial of Jeremiah [Jer. 26:,24], and elsewhere. TIle right of 
every freeman to chaUengt~ the decision of [he Iawfinders, i.e., the so
called Urteilsschelte, is a peculiar feature of Gennan Jaw, however. 
Yet it is by no means necessary to regard it as rooted in immemorial, 
aboriginaJ Germanic tradition. It seems rather to be a product of special 
developmenb, largely military in nature. 

(I) Among the most impottant factors which secularized the think
ing about what should be valid as a norm and furthered its emanCipa
tion from magically guaranteed traditions, were war and its uprooting 
effects. Although the conquering warrior chief could not exercise the 
imperium in important cases without the free consent of the army, it 
was inevitably very wide. It was in the very nature of the situation that 
this imperium was in the vast majority of cases oriented towards the 
regulation of condftions which in times of peace could have hEen 
regulated onIy by revealed norms, but which in times of war re'luired 
that new norms be creared by agreed or imposed enactment. TIle war 
lord and the army disposed of prisoners, booty, and particularly of con
quered lan~. TIley ~hus created new individual rights and, under cer
tain circumstances, new law. On the other hand, the war lord, both 
in the int~rest of common security and to prevent breaches of discipline 
and the i,nstigation of domestic disorder, had to have more comprehen
sive powers than a "judge" possessed in times of peace. TIlese cir
cumstances would alone have been sufficient to increase the imperium at 
the ~se of tradition" But war also disrupts the existing economic and 
social Qrder, so that it becomes clear to e~ryone that the things One has 
been accustomed to are not absolutely sacred. It follows that war and 
warlike expansion have at all stages of historical development often 
been connected with a systematic fixation of the law both old and new. 
Again, the pressing need for security against internal and foreign 
enemies induces a growing rationa~zation of lawmaking and lawnnd
ing. Above all, those various social elements by whom legal procedure 
is guided and presided ~, enter into new relationships with each 
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other. If the political association assumes a pennanently military charac· 
tel" because of war and preparation for war, the military as such in
creases its decisive influence over the settlement of disputes between 
its members and, consequently, upon the development of the law. The 
prestige of age and, to a certain extent, ~ prestige of magic tend to 
decreas~ But many different solutions can be found for the problem 
of how to adjust the various claims for a share in·the making of new 
law of the war lord, of the secular and spiritual guardians of sacred 
tradition, and of a military community likely to be comparatively free from 
die restraints of tradition. . 

From this point of view, the ljpe d j~ilitary organization is a highly 
important factor. The Cermar!ic thing of the district and a{so the gemot 
CLandesgemehtde) of the total political community were assemblies of 
the men who were able to beaL arms and, consequently, were owners of 
land. Similarly, the Roman populus consist~ 0f the property-holders 
assembled in their t.actical units. During the gr~t upheavals of the 
migration of the Germanic tribes, the assemblieo; of the Germanic p0-

litical communities seem to have a;sumed, as against the war lord, 
the rig~t to participate in the creation of new law. Sohm's contention 
tMt all enacted law was the King's law is quite improbable.6i In fact, 
the bearer of the imperium does not seem to have played a pre
dominant role in this kind of lawmaking. Among more sedentary peo' 
pIes, the power of the charismatic legal sage continued unbroken; 
among those who were faced with new situations in the course of their 
warlike wanderings, espeCially the Franks and the Langobards, the sense 
of power of the warrior class increased. They claimed and exercised 
fhe right of active and decisive participation in the enacunent of laws 
and the formation of judgments. 

In early medieval Europe, on the other hand, the Christian Church, 
by its example of episcopal power, everywhere strongly ercouraged 
the interference of the princes in the administration and enactment of 
the law. Indeed, the church often instigated this intervention for its 
own interests as well as in the interests of the ethics it taught The 
capitularies of the Frankish kings developed in the same way as the 
semi-theocratic courts of the itinerant justices.·9 In Russia, very shortly 
after the introduction of Christianity, the second version of the Russ
kaya Prill1da is evidence of the prince's intervention in adjudication and 
enactment which had been lacking in the first version; the result was 
the development of a considerable body of new substantive law having 
its source in the prince. TO In the Occident, this tendency of the im
perium clashed with the finn structure of charismatic and corporative 
.ad judication within the military commwuty. By cOntrast, the Roman 
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populus could, in accordance with the development of discipline in the 
hoplite anny,ll only accept or reject what was proposed by the holder 
of the imperium, i.e., apart from legal enactments, nothing but deci
sions in capital cases brought before it by prOllOCQtiO.T2 In the German 
thing a valid judgment necessarily required the acclamation of the 
audience (Umstand)/3 The Roman populus, on the other hand, was 
at first not concerned with any judgment save its power to rescind, by 
way of grace, a death sentence rendered by a magistrate. The right 
of eveIY member of the Gennan thing assembly to challenge the de
cision proposed (Urteilsschelte) was due to .its lesser degree of military 
discipline. The charismatic quality of adjudication -rwas not the ex
clusive possession of a special occupational group. but every member 
of the thing community could at all times express his superior kr.owl
edge and attempt to have it prevail over the judgment proposed. Orig
inally, a decision between them couId only be arrived at by an ordeal; 
frequently with penal sanctions for the one whose "false" judgment 
copstituted blasphemy against the divine guardians of the law. In fact, 
of course, the munnur of approval or disapproval by the community, 
whose voice was, in this sense. the "voice of God," would always carry 
considerable weight. The strict discipline of the Romans found expres
sion in the magistrate's exclusive right of guiding the course of the 
laWSuit as well as in the exclusive right of initiative (agere,cum populo) 
of the several magistrates who were competing with each other. 

The Gennanic dichotomy between law6nding and. law enforcement 
constitutes one type of separation of powers in the administration of 
justice; another is represented by the Roman system of concurrent 
powers of several magistrates entitled to "intercede" against each other 
and of division of functions in a law suit between magistrate and 
iudex. Separation of powers in the administration of justice was also 
guaranteed by the necessity of collaboration in various fonns among 
magistrates, juridical honorQtiores, and the military or political assembly 
of the community. It was on this basis that the formQlistic character of 

. the law and its admipistration was preserved. 
(:2.) Where;' however, '~official" authorities, that is, the imperium of 

the prince and' his officials or the power of the priests as the official 
guardians of the law, succeeded in eliminating the independent bearers 
of charismatic legal knowledge on the one side, and the participation of 
the popular assembly or its representatives on the other. the develop. 
ment of law acquired quite early that theocratic-patrimonialistic charac
ter which, as we shall see, produced peculiar consequences for the 
formal aspects of the law. Although a different course developed where, 
as for instance in the Hellenic democracies, a politically omnipotent 
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popular assembly completely displaced the old magisterial and charis
matic agents of adjudication and set itself up as the sole and supreme 
authority in the creation and the 6nding of the iaw, the effed:i; upon 
the fortnal qua.1jties of the law were similar. We shall speak of "law
finding by the folk assembly" Cdinggmouenrchafrliche Recht..~~ttdung) 
whenever the folk assembly, while' it partidpates in adjudication. does 
not have supreme authority over it but can accept or reject the deci
sion recommended by the charismatic or official possessor of legal 
knowledge and can inHuence the decision in some particular way, for 
instance, through the challenge of the judgment proposed. Illustra
tions of this situation are the Germanic military community as well as, . 
although in a highly rationally modi6ed way, the military community 
of Rome. The type is not characterized, however, by the mere fact 
of the popular assembly participating in adjudication, examples of 
which occur frequently, e.g., among the Negroes of TogolandH or 
among the Russians of the period of the 6rst pre-Christian version 
of the Russhaya Pravda.7S In both these situations we can 6nd a small 
body of "judgment finders"-twelve among the Russian~---('Orrespond. 
ing to the Germanic council of aldermen. Among the inhabitants of 
T ogoland the members of this body are taken from among the elders 
of the kinship <.J: neighborhood groups, and we may assume a similar 
basis more generally for the origin of the council of judgmen t· 6nders. 
In the Russhaya Pravda, the prince did at first not participate at all; 
among the Togoland Negroes, however, he presides over the delibera
tions, and the judgment is arrived at by the Joint and secret consulta~ 
tion between him and the elders. In neither case, however, does the 
participation of the people iwpart any charismatic character to the 
process of decision 6nding. Cases where popular participation does have 
that chracter seem to be ra~ in Africa and elsewhere. 

(3) Where the community participates in the form of the Umsttnul, 
the formal character of the law and of law6nding is largely preserved be
cause the law6nding is the product of revelation of the legal sage rather 
than the whimsical or emotional enunciation of those for whom the law is 
effective, i.e., those whom it purports to dominate rather than to serve. 
On the other hand, the sage's charisma, like every other genuine char
isma, must "prove" itself by its own persuasive and convincing power. 
Indirectly, the sonse of fairness and the everyday experience of the 
members of the legal community can .thus make themselves felt 
strongly. Formally, the law remains here, too, "lawyers' law," for without 
specific expert knowledge and skill it cannot assume the fortn of a 
rational rule. However, as far as its content is concerned, it is at the 
same time also "popular law." 
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It is most probable that the origin of the institution of the "legal 
proverbs" may be ascribed to the epoch of administration of justice 
by the folk ~bly. It sho~d be realized, however, that the folk 
assembly was not a universal phenomenon, if we use the term in the 
precise sense of a peculiar variety of several possible ways of dividing 
power between the authority of legal charisma and ratification by the 
popular and military community. The specific feature of such legal 
proverbs is usually a combination of the formal legal nonns with a 
concrete and popular reason, as, for example, in .such sayings as these: 
'Where you have left your faith, there you must seek it again," or 
"Hand must warrant hand" [ef. sec. ;:5, n. 26]. They originate, on the 
one hand, in the popular character of the law which arises both from 
the participation of the community and the relatively considerable 
knowledge which it has of the law. On the other hand, legal proverbs 
also originated in certain maxims formulated by individuals, who, either 
as experts or as interested observers, gave thought to the common fea
tures of frequently xecurring decisions. It is certain that legal prophets 
must have coined many a maxim in thi, fashion. In short, legal proverbs 
are fragmentary legal propositions expressed as slogans. 

7. The Role of the Law Specialists 

Yet, formally elaborated law constituting a complex of maxims 
consdously applied in decisions has never come into existence without 
the decisive coOperation of trained specialists .. We have already become 
acquainted with their different categories. The stratum of "practitioners 
of the law'" concerned with adjudication comprises, in addition to the 
official administrators of justice, the legal honorariores, i.e., the lag 
sagas, racmmburgi, Schoffen, and, occasionally, priests. As the a~
ministration of justice requires more and more experience and, our ti-

I mately, specialized knowledge, we find as a further category private 
counselors and attorneys, wh<:JSe influence in the formation of the law 
through "legal invention" has often been considerable. The conditions 
under which this group has developed will be ,discussed further below 
(in the next section]. The increased need for specialized legal knowl
edge created the professional lawyer. This growing demand for ex
pezience and specialized knowledge and' the consequent stimulus for 
increasing rationalization of the law have almost always come from in
creasing significance of commerce and those participating in it. For 
the solution of the new problems thus created, specialized, i.e., rational, 
training 1$ an ineluctable requirement. Our interest is centered upon 

~. 
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the ways and consequences of the "rationalization" of the law, that is 
the development of those juristic qualities which are characteristic of· 
it today. We shall see that a body of law can be rationalized in various 
ways and by no means necessarily in the direction of the development 
of its "juristic" ~ualities. The direction in which these fonnal qualities 
develop is, however, conditioned directly by "intrajuristic" conditions: 
the particular character of the individuals who are in a position to in
fluence by virtue of their profession the ways in which the law is 
shaped. Only indirectly is this development. influenced, however, by 
general economic and social conditions. The prevailing type of legal 
education, i.e., the mode of training of the practitioners of the law, 
has been more important than any other factor. 

NOTES 

I. The classical formulation of the German Pandectist doctrine of customaIy 
law is that by PUCHT..., DAS GEWOHNHEITSRIlCHT, 2 vols. (1828/37); for a con
cise modem treatment, see 1 £NNECCERU5, ALLCEMBINER TBIL (19 28 ) 31, 64, 
79; see also MAINE (1861), C. i; J. C. GRAY, NATURE AND SOURCES OP L",w 
(2nd ed. 192.7), c. XII; Vinogradoff. The Problem of Custom, COLLECTED 
PAPERS, II, 410; furthermore, ALLEN (5th ed. 1951), cc. i and ii, where the 
rather different tests of the legal validity of customs in the common law are fully 
discussed. 

2. E. Zitelmann, Cewoh"heitSrecht vnd I rrtu~ (1883), 66 ARCHIV PUR 
DIE CIVILISTtSCHE PRAXIS, 323; O. GIERItE, PRIVATRECHT, I, 1569. 

3. E. LAMBERT, LA l'ONCTIOH DU DROIT CIVIL COMPAU (1903), 172, 216; 
EHRLICH, 436; see also GRAY, 01'. cit. SUf"" n. I, at 297. Both Lambert and Ehr
lich argutd that the Origin of custom was not to be found in VOLXSRECHT b~t 
predominantly in JUR1S'rENREcHT. More particularly, their argument (especially 
I.ambert·s) was that custom becomes only then established when those who use 
the custom have become clearly convinced that the courts will not depart from. 
the line d conduct which the judges have laid down and that it is better to adapt 
oneself to these rules in the same way as one has to adapt himself to the rules laid 
down by the legislature. This view of custom was meant to drive another nail into 
the co&in of the Historical School. whose arguments were that custom derived 
6rst and foremost from the consensus utentium be£oJe receiving judicial and legal 
~ition. Ehrlich was less radical chan Lambert. although be too insisted 
strongly on the creative agency of judge-made law. He distinguished between 
Rechtssiitze, i.e., rules for decision. and Rechtsverhiilt,,;sse, i.e., the legal arrange' 
ments actually existing in society. such as property. family, etc:. In dealing with 
RecJ.m..erhalenisse the judge's tunctiOft might be less original and more restricted, 
Eor the judge must always give due attention to the private arrangements or con
ventions existing in society; lnu according to Ehrlich, the procez of judiciallaw
making was still clearly clis..-:emible. 

4- On the medieval doarines about COflSIUtudD as a source of law, see BJUB, 
I.BHlUl VOM GSWORNHBJTS1UI.CHT (1899), §§ 12. et seq.; ENCELMANN (1938) 
8li for England, see POI-LOCK AND M"fTLANtI 183; ALLE"; HOLDIWORnl, III. 
167~·I70. 
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5. For If" disculsion of this conflict, see Ml'ITEIS, RBICHSlUICHT (1891). 

J~cz.66-?1. ' 
6. Cf. I POLLOOx AND MAITLAND 107. 184, 186, :120, :122; HOLt)8wORTH 

I, 1-20j II, 3-1.lj 2.06-2.07. ALLBN, 86-88. 
7. Cf. '""pta n. 4. see also SAVlGNT. GESCHICHTE DlOS RQMJSC1U.N RBCHTS 

1M MITI'ELALTER (2nd ed. 1850) esp. I, I 15, 178. 
8. ljma-in Mohammedan law that consent of the scholars which has been 

held nec:essary to establish law supplementary to the word of the Prophet as ex
pressed in the Koran and his other alleged sayings (hadith). 

9. On the Historical Schoo~ see the fuU tteaonent by STONE, 42.1. 
10. K. KNms, Om POLITl1ICHP. OBItONOMIB YOM CBSCBICRTLICJiBM STAND

PtJMtTB (1883). Cf. also WBBBR'S Roscher und Knies und die k>gischen Probkme. 
der historischen Nationaloiumcmsje, ScHMOLLBRS JAHRBUCHBR (1903, 1905, 
1906), t<eprinted in GAzW, 1-145. 

11. Zadruga (accent on the fint syllable) is the scuth-Slavic variety of the 
velY widely spread phenomenon of the house community Cd. PBUl!, Village 
Community, 15 ENCYc. Soc. SCI. 253. 1.56). According to TROYANOVlTCH, 
MANNIIBS AND CUSTOMS IN SERBIA, ed. Stead, London, 1909, c. xi~ it was a 
large family or clan. organized on a patrilineal basis, dwelling in one large house 
and holding all its land, livestock. and money in cllmmon. These 7Dd"'gas con
tinued for KYeral ~tions withOLlt division, often including as many as 100 
irulividuaIs. They were ruled by an elder (staremina), usually the oldest tnember 
of the household capable of exelting authority, who apportioned the work among 
the different membenl. When a wruga broke up. the stores were divided equany 
among all the members" but the land among the males only. 

The zad"'ga has been regarded as evidence for the Marxist' theory of "aborig
inal" communal property or as a model for the communist society of the future 
(S. Marcovic, 10 El'(,<.lYC. Soc. Sci. 144). Quite particularly has the urdtv~'l been 
used as the prime illustration for the su~uousness or ineffectiveness Of state 
law as a means of social regulation. This notion ~eems to derive from the use 
which Ehrlich made of the investigation of South Slavic law by BogiSi~ (see 
Demeuc, Le droit coutumier des Slaves miridionaux d'apres res recherches de v. 
BogiSil, 6 REV. dICISL. ANCIBNNB BT MoDBBNB (1876) 2S3). lbe famous pas
sage in Ehrlich (at 371) is as follows: 

"Bogi~'s investigation revealed,that among all the SOLlthem Slavs within the 
territory within which the Austrian Civil Code is in effect th~ _well-known South 
Slavic family community, the Sadruga, is in existence; this is altogether unknown 
to the Civil Code and absolutely irreconcilable with its ptinciples." 

lbis proposition, which has been taken over by Weber, is not tenable. how
ever. 

In the former Austro·Hungarian Monarchy the kingdom of Croatia-Slavonia, 
a scmi-autonomous part of Hungary, constituted the area of principal occurrence of 
the wruga. lbe Austrian Civil Code of 18 II was introduced there in 18p 
(law of November '9, 1852, Austrian REICHs-GEsBTz.BuTr 18p. No. '46). 
In the course of the implementation of the Code as the law of Croatia-Slavonia. 
the Deo= of the Austrian Minister of Justice of April 18. 18n (R.C. BL 18n. 
No. 65) provided for the introduction of the Austrian system of registration of 
land titles. Section 2.9 of this decree prOllided expressly that in the case of lands 
owned by a "house communion" the family as such was to be entered as the 
owner rather tb.az, any single individual. lbis dea« constituted a clear recog
nition of the mdruga by the official law. It continued a Il'adirion which had been 
established by official Austrian legislation from the beginning of the Austrian ntle 
aver the ~ of the so-called Mifjtar-Grenu ("Military Boo3u ~~," i.e., 
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the region adjacent to the Twkish border). The zadruga is expres5ly mentioned 
in the very statute of 1754 by which the MiHta.-·Grenze was esl8blished CMHitiir
Grenb::·Recnt fUr clas CarlstDdur una Varasam.er Generalat, Part IV, § 37; see also 
Grenz·c",,,aguetz of 1 807; d. M. STOPPBR, EaLA.U'rBRUNCIIN Db. G~ 
CBUTZB pUR DU CARLSTADTBR 1, VAMSDlPIIBR, BANAT, ILAVOI"IIICIDl UND 

CROATISCHB MlLtTARCRENZliI (Vienna, 1830]; see also VAN1C." CacHlCHT1I DBR 
MlL1TARaRBmB, 4 vols. I 1875 J; HOSTT:QlJt, DIE K.K. MlLrrbcftBN'lB, :1 vols. 
(18611). 

The Basic Law of 1850 (K4ist:f1. Patent v. 7. Mai, 1850, R.G. B1. 1850, No. 
243) stated e~y that "The ,F.ciarchallife of the border population is placed 
under the protection of the law (§ 31); in accordance with this maxim an ex· 
tensive set of r0visions was established to clarify the intemal structure of the 
"famiJy houses and their relation to outsiders (§§ 16, 22, 27, 33-4~). By a later 
Croatian Statute of 1870' the disciplinary powers of the family head and the vil
lage authorities over zadTUga members were again expressly recognized and regu· 
lated Cd. Bidermann, Ugislation autonome de la CrOfitie (1876), 8 REV. DR. 
IJItn. BT LECISL. COMPo 215, 266). In Austria proper the zaaruga existed only in 
the small district of White Camiola. There, too, judicial ,practice regarded zaaf1.lga 
lands as owned, not by individuals, but by the family. 0fficial Austrian, including 
Croatian-SIavonian, law was thus far from hostile to the mdruga. It would also be 
difficult to see in what respects the zadruga would have been incompatible with 
any of the provisions of the Austrian Civil Code. Like all modem codifications, 
the Austrian code leaves wide room for private parties to regulate their aGain ac
cording to their own wi~hes. The majority of its rules on contracts are stopgap law 
(iu~ ajspo~iti1"llm) to be applied only in sO far as the parties have failed to make 
their own arrangements. Its rules on real property and decedents' estates are so 
formulated rhat they can e'asily be adapted to vatious forms of joint tenancy. It is 
thus difficult to see how the ~f1.Iga can be used as an illustration for the inef· 
fectiveness of legal regulation. 

For further information on the zaaruga see MAYNB, EARLY LAW 232-182; 
W2II2R, HISTORY (:950: 12, 47; Y. P2RrrcH, Opposition between communism 
and bourgeois aemocracy as typifiea in the Serbian Zadruga Family (192Z) 16' 
ILL. L. REV. 423: S. H. CROSS. Primitive Civilimtion of the Easrern Slavs (1946). 
5 AMBIUCAN SLAVIC AND EAIT·EUJ\oPEAN RBv. 50; P. £. MOSBLBY, Adcip~tion 
for S"rvival: The Varzic ZadTuga (1942/43) Z SLAVONIC AND EAST·EuROPEAN 
REV. 147-17°; for rt'cent developments concerning the tudruga see M. IS1C. L5s 
PROIILi:MES ACRAJJl2S "'N" YOUCOSLAVtE (1926) 32, 48, 319. 

12. The four orthodox schools of Islamic jurisprudence are the Hanetite, 
Shatiite, Malekite, and Hanbalite; see Schacht 8 ENCYc. Soc. SCT. 344, and lit· 
erature there cited. 

13. For the system of "personal laws" in the Frankish empire, see Maitland. 
Prologue to Q History of English Law C 1907) SELECUD ESSAYS IN ANcLo· 
AMERtCAN L2CAL HISTORt' 20: see also 1 BRUNNER, 259: SMI11J. 115 et seq.; 
K. SCHRODBR, OrE FRANl:ENlINOIHR RacHT (:881) 36. 

14. 1'he re~c:e is to the school of f.l-Azhar, Islam's most celebrated centet 
of learning, founded in Cairo in A.D. 988. . 

15. Weber's reference is to rhe old Turkey of the time before the Kemalist 
reforms of the 19~0'S; d. V.Il!ll!.y·FrrzcERALD. MUHAMMEDAN LAW (1931) 36!f. 

16. Traditionally one enumerates three main types of lawyers' activiry in an· 
cient Rome: r~e, agere and cavere. Respondere was the exposition of a 
point of law, especially in the answer to a ~ue5tion addressed to the jurist (re· 
sponsa pruaentium); agere was the acriviry on behalf of a clienr in a court of law; 
cavere meant the drafting of con~acts, wills. and other trans~crions. A distinction 

 



iii) Emergence al1d Cr~atiol1 of l.egal Norms 779 

was m~cl(! betwcen tI.e "julisconsult" and the "advocate" (oratur, rhetoT). The 
latter would act in lhose courts, espeGially crimin31, in which oratory would M. 
,counted on tel be helpful. Legal training was neither necessary nor usual for an 
outor. Cicero's knowledge of the law, for instance, does not seem to have sur
p,!~wd that of the well-educated citizen and statesman in general. Cf. SCHULTZ, 

'HISTORY; see also the popular account of '11ow the Roman law factory worked" 
.l'Y WORMSER, THE LAW (New York, 1949), c. ix; fot' further discussion by 
Weber. ${'C infra, s('c. iV:3-

17. KautelaT;loITisten-those lawy£l'S who, like the English conveyanc;.er or the 
modem American cOlpOiation lawyer, are using their skilf in thafting instIuments 
and fl:specially in inventing new clauses for the purpose of safeguarding their 
clients' interests and of preventing future litigation. The tenn has been used with 
special refeTcnce to the German seventeenth- and eighteenth-century specialists in 
that art, and also to characterize the early peliod of Roman legal development 
(d. infra, ch. XI, n. ,), 

18. ",~eistum (pl. Weistiimer), Similar to the costumals or custotnaries of 
England, is a collection of legal customs of a particular locality, especially a manor. 
"As far back as into the Carlovingian period we can tlace the practice of an i1lqw.isitio 
into existing customs to be made annually by an officer of the manor. 1'he ma
terials $0 collected were recited every year or, later, reduced to writing and an
nually read in public. From the manorial communities this custom spread to 
communities of free peasants and to free villages." (VON SCHWEll.tN, DI!UT8CHI! 
RECHTSGESCHICHTE [2nd,ed. 191 5'], wit h bibliography). 

19· Vladimir~ki-Budanov. Mikhail Flegontovich, 1838-1916, Russian legal 
historian; d. the biographical article on him in 15 ENcyc. Soc. SCI. 1071; see his 
Russian Legal History (OaZOR ~STORII RUSSXACOl"Jl.AV A, 1907) 59. 88. 

zoo For the late~t and most comprehensive presentatioD of the development of 
the principle of stare decisis in English law. see ALLEN 43, 150££, 525ft 

:1.1. For recent dis~ussions of the "sense of justice," see E. N. CAUN, THS 
SENSE Of' IN]USTrCE (1949); E RIEZLER, DAS RECHTSCEFUHL (lnd ed. 1946); 
HOCH!;, DA~ RECHTSGEFUHt. IN JUSTIZ UND POUTIK (1932); H. Come, GJl.UND' 
:U)CE PER RF,CHTSI'HlLOSOPHIE (1950) 48. 

11. Weber's remark is directed against those scholars of the historical school of 
jurisprudence who regarded all law as the emanation of every nation's peculiar 
"national spilit" (Volksgeist), see especially SAVICNY, VOM BEJl.UF UNSBJl.I!JI. ZEIT 
Ft'iR CESETZGEBUNG UND RECHTSWISSENSCHAi'T (1814), translated by HAYWARD 
(ON THE VOCATION OF OUR AGE FOR LEGISLATION AND JUJl.IIIPJl.UDI!NCE, 1831); 
d. STONE 42 J. Th e theory of the na tional peculiarity 0 f the sense 0 f justice was 
taken up by the National-Socialists and used by them as one of the foundations of 
their legal theory. 

103. On the slow development of conscious creation of new law by legislation 
in England, see ALLEN, 354, 365 e! seq.; S. iHORNE, IN'l'RODUCTION TO A DIS
COURSE UPoN TH:a EXPOSITIC:lN AND UNDERSTANDING OF STATUTES, Wrt'H SIR 
THOMAS EGERTON:<; ADDITlONS (1942). 

104. 1he view expressed he~e by We~ is tyPically that of continental legal 
thinking; for the radically dilf'erent view of the American realises, see especially 
JEROME FRAI"!X, LAW AND THE MODERN MIND (1930); for a more realistic de
scription of the American approach, see EDWARD LI!VI, IN'nlODUCTloN TO LECAL 
REASONING ( 1949); d. also STONE 191: and see infra, sec. 'tIiii :2~ 

25'. Far the formalistic features of the les:is actio, !See JOLowrC2: 87, 181; 
WENGER 123; ENGELMANN AND MILLO 3.69. 1081; lo JHBJl.lNC, 496-{;95' As to 
formalism in medieval procedure, see Brunner, Wort und Form im glt{Tanzosi
$Chen' Prozess in SXTZUNGSIIER. DEli. AJtAD. DEli. WISS. zu WrsN, PHIL-HIST. 
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CL.USE LVII (J867). 655; ENCELMANN AND MILLAR 174, 386, 649; O. v. 
ZALLINCER, WESEN UND URSPRUNC DES FORMALlSMUS 1M ALTDEUTSCHEN PIlI· 
VATRECHT (J898); SCHROEDER, §§ J3. ~5, 37, 63. See also infra, sec. iV:1 and 
n. 4 (fautes volent e~loits). 

:16. &e' supra, sec. i:5. 
'2.7. In classical Roman law a distinction was made between negotia stricti 

iuJU and negonll bonae fidei. In the former t1i.e debtor has to perfc:rm exactly as 
he has promised, no more and no less. The principal example is the formalized 
promise of the solemn stip'Ulatio. In the latter, which are a product of later devel
opment, the debtor has to do whatever is required by ~ faith and fair dealing, 
especially in yiew of local or mercantile custom. Cf. SOHN, 367; JOR!! AND KUN

ItBL 165 (with bibliogr~phy); see also SCHULZ, PRINCJPLES ~~3 et seq. 
2.8. Among the historians of the Germanic laws it has become customary to • 

speak of the "right" to offer proof and to contrast it with the modern "burde~' 
of proof. Cf. '2. BRUNNER, RECHTSCESCH):CHrE §J05; SCHROEDER 84; A MIRA, 
130, 16J; MAURER, GESCHICHTE DES ALTCERMANISCHBN GERICHTSVERPAHRBNS 
(18~4); see also I POLLOCK AND MAITLAND 39; ~ HOLDSWORTH J07, 112.. In 
England the right of the defendant in the more archaic forms of action to prove 
his case by wager of law survived, at least formally, until its official abolition by 
the statute 3 an d 4 William 4 c. 4~, Sec. 13 (J8 33). On proof in archaic proce
dure in general, see Dedareuil, Preuves judiciaires dans Ie droit franc (1 B98) n 
NOUVELLE REVUE HISTORIQUE DE DRmT ~~O. 

:19. "Lag saga" was the recitation of the laws, oa:asionally in poetic form. at 
the periodically held popular assemblies of Scandinayia and Iceland. lhe same 
word applies to the person by whom the law is thus' recited. See BRYCE, 327; see 
infra n. 57· 

30. For the Assize of Noyel Disseisin, established at the Assize of Clarendon 
in u66, see Pm, •. oclt AND MAJTLAND J45-J47; PLUCKNE'IT 339-34~; d. also 
JOUON DES LONCRAIS, LA SAISINE (J9:15), and by the same author, La portee 
l'0litique des reformes d' Henri II ('936) REVUE HJSTORIQUE DB DROIT 540. 

31. The "real actions" were those common law actions which were brought 
for the recoyelY of land. They we e cumbersome and subject to numerous delays 
(essoins) and became obsolete in the sixteenth century, when the act on of eject
ment largely took their place. Cf. MAITLAND, FORMS 7; PLUcxNETr 336-337. 
354· 

3~· The form of compulsion refeued to is the reine forte et dure. This was 
ii st imposed by the Statute of Westminste (J~ 75) upon felons who efused to 
submit to trial by jury. In the sixteenth ~ntury, the peine became a form of tor
N e: the accused was placed between two boards and weights were piled upon 
him until he accepted trial by jury or iinally succumbed • 
. - 33. Compulsion was only used in the case of felonies. Jury trial soon became 
the nonnal mode of trial in cjyil cases. See especially PLtlCKNETT 1~5; BRUNNER, 
SCHWURCERlCHTE (J876); HOLTZENDORPYS RECHTSLBlUCON 559, repro 1 AB
HANDLUNCEN ZURRECHTSCESCHICHTE (J93I) 8:1. 

34. The classical work on the origins of the jury is BRUNNER, ENTSTEHUNG 
DER SCHWURCERJCHTB ",872); for a comprehensiye presentation see I POLLOCX 
AND MAITLAND I38; J ilbLDSWORTH '2.98; THAYER, TH8 JURY AND ITs DEVEL· 
OPMENT·(J89~) 5 HARV. L. Rn. ~49; see also RADIN, :104· 

35. On Lord Mansiield, see J '2. HOLDSWORTH 464-560; also C. H. S. FlFOOT, 
LORD MANSFJELD (1936), esp. 8~-1 17. 

36 •• lnfra sec. i11':3 and n. 39. 
37. cr. in this respect the opinion of Jerome Frank as expreSl5ed ~ LAw AND 

THE MODERN MIND, c. xv) and App. 5; also in CoURTS ON TRIAL (1949), c. yiii. 
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38. The conditional or proof-judgment of eatly Gennan procedute (i.e., before 
the reception of Roman law) metely decided which allegations were decisive of 
the cause, which allegations had therefore to be prO'l~, and which of the parries 
was to make the proof. Failing proof, judgment went automatically to the other 
paro/.. In other words, "the legal consequences of such success or failure in the 
proof needed no express srarement; the nature of the proof·judgment was such as 
to leave not the slightest doubt on this score" (ENGELMANN AND MILLAR 143-
144). This type of judgment differed ftom Roman procedure, where the plaintiff 
sought to establish conclusively his claim and thus to secure authority to have his 
claim enforced in case judgment was given in his faver. In the G rmanic system, 
the claim and its enforcement were, as it were, I ft open, and the defendant, in 
Ca5e he was unsuccessful as again~t_ the plaintiff's proof, was bound to give satis
faction not by virtue of the judgment itself hut hy ~·irtue of his undertaklng to 
accept the results of the proof~ which were directed by the COUtt. ENCBLMANN 
AND MILUR, ibid. 

In his text, Weber continues as follows: "in close correspondence to our pres
ent practice in those cases where one patty is charged with swearing a derisory 
oath." The reference is to Sections 445-463 of the GermanCcxle of Civil Proce
dure in its original version of 1877. Under these provisions the party who has 
the burden of proof and would orherwi5e be unable to prove a material fact within 

, the knowledge of the other, could challenge the lauer to swear that the fonner's 
factual allegation is not tlue. In such ca5eS the court would render a conditional 
final judgment to the effect that decision would go to the party challenged if he 
would swear the oath, but to the challenger if the oath were not sworn. One or 
the other alternative would take effect immediately depending on whether or not 
the oath would be sworn. This kind of proo=dure was abolished by the Law of 
October 27, 1933 (R.C. Bl. 1933 1779,781). 

39. The parallel drawn by Weber is nzst that between the Roman litis ron
t~w on the one hand and ~ Gennanic Urtei/.se11illungsgeliibnis on the other. 
The similarity between them is that both consritUfed, as it were, agreements be
tween the parries to submit to the decision that would be readereJ. The second 
parallel 5eems to be that between the Roman litis contestatio and the Germanic 
conditional or proof judgment (see n. 38 supra), which also existed in England 
until trial by jury replaced the other modes of proof such 35 the ordeal and trial 
by combat. 

40. Cf.infra, ch. IX;I and ch. X:3. 
4I. Pa!aver-"A talk, parley, conference, dlscussion; chieBy applied to con

ferences, with much talk, between African or other uncivilized natives, and 
traders or travellers," 7 OXJlORD ENGLlSJI DICTIONARY (1933) 390; d. u' 
TOUllNEAU, L'sVOLUTION JURlDIQUB (1891) 78,89. 

41. W. MUNZlNCBR, OlITAFlUL\mSCllll STUDEN (1864) 478. 
43. See A. ELKIN, TlUI AUS'I'JUL1AH ABORIGINI!8 (I938) 28-31, 36--37, 

102; and litetature there cited; SPBNCBR, TUB &UNTA ( 1927) I, 1 l-I3' 
44. Hans Christian Monrad, Gema1de der KUste von Gui~ wtzd der B,... 

wo}"'eJ" denelbm. Trans. from the Danish by H. E. Wolf, 18:l.4 (describes a 
journey in 180,-1809). (W) 

45. M. J HBRsltovm, DAHOMEY, AN ANCIBNT WE~ AJIRICAN KINGPOM 
(1938) II, 5-16; R. RA-rntAy, AsxANIl LAW AND CoNSTrrtJTION (Oxlom, 
1929); D. WE8TEnlANN, THB AFRICAN TO-DAY AND To-MOIU\OW (3rd ed. 
J949) 72; E. C. Mac .... , LAw AND AUTHOftlTT IN A NIGERIAN TftlBB (I937) 247 
etw'l. 

46. In the German language this distinction is obscured by the fact that the 
'same word ~t" means both "law" and "right." 
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47. On (he s101'" development of (he English "statute" from a specific royal 
gran( or command into an act of legislation in the modem sense, se~ ALLEN 357; 
PLUCKNETr, STATUTES AND THEI" INTEJl1""ETATION IN THE Fl~T HALF OP 
THE 14"111 CSNTU"Y C 1922); THO"NE, op. cit. supra II. 2~; Richardslm and 
Sayles, The Earl}' Swtutes (I!H ... ) 50 LQ. REV. 201, 540; see also the concise 
survey in RADIN 3?7 et seq. 

48. "Sta(u(es in deroga60n of the common law a:re ~o be interpreted nar
rowly!" 

49. Th ... ~ of a Roman magistrate was not binding upon his successor; 
(he pr"etor's edic( had th!ls to be repromulgated whenever a new praetor took 
office. The situ: lion was different, however. where (he magistra(e had asked for 
(rogare) and obaaiDed (he assen( of the popular assembly (comhia). In (ha( case 
his act was formally elev~red to the ranK of a lex or, morc specifically, a Irx TD

gat4. It was distinguished from the lex ,kjta, which was a decree issued by the 
magistIa~e alone and without the assent of the popular "'>5embly. It was used 
mostly ror pucpases of provincial and local governlnent and of emergency leHi~Ja. 
non. It was charncterist;: of the Roman legislative process that the popular as· 
semblies could neither initiate legislation nor discuss ir. The draft law was placed 
before the assembly by the moving magistrate (rogatio) and the assembly y,;auld 
only e:1!pre$S its assent (uti rogas) or its refusal. Cf, 3 MOMMSJlN, 310 et ~eq. 

So. Frederick I (Barhar05s:a), Emperor 1152-1190. Wllether it can really he 
.aid that he was "(he fils(" to utilize the Roman conception of statu(e is open lI) 

douht. The idea (hal the Cer;nanic empelols wete the suoce.<.sors of the Roman 
c~esars can he found ever since the renewal of the Empire by Charlemagne in 
I-_D. 800; d. C. D .. WSON, Tm'. MAKINC Of EUROPE (11)35) 214 I't se<j.: P. 
KOSCHAl(E", ElTJlO1"A UND O"'S "OMISCHE RECHT (! 947) b--H, and the VJst 

literature cited there. 
Frederick I was pa!ticularly outspoken in this idea nnd in his insistence "t-,m 

Roman law constituting the continuing law of the Empirl", in which his ."wn 
constitutjone.~ were to O('cupy the ~ame p:!si(ion JS those of his pt("decc~~ors ot An
liquity. Cf. 1 STOSBE 617. 

51. For a concise account of the "written law" in (he Frankish Empir<' 'C' 

S~ITII 124 et se'l' 
);!_ BLACXSTONE I, 172, 173. 
53. As to the Schoffen see BRUNNE" 1. 209; II, .!96-303; ENGI'.LMANN '\:-';0 

?V!ILLAR 98 et se'l" 144 et se'l'; SMITH 135, 247, et S"''1' 
54, As to the ancient l~ws of Ireland and the so-called Brehon laws, sec 

l\"'ATNR. INSTITUTIONS 9, 24, 279 et se'l'; J. H. WIGMO"E, PANO"AMA Of THE 

\Voru.r>' s LEGAL SYSTEMS C 1936) 669-713, and liwr ature cited at 73 0: E. Mac· 
Neill, Law-Celtic SO ENCYc. Soc. SCI. ;q6, 266 (bibliography). 

55. :\tAINE 662-669; MACNEILL, Zoe cit. 
56. B"UNNE", RECHTSCESCHICHTJ! I, 204. 209; II, 295-300, 3'='2, 472; 

SMITH, 134; see also Haff. Der gernl4Zftische Rechtsprecher (1948) 66 SAV. Z. 
GERM. 364. 

57. The "law speaker" in Sweden was the laghmather; see E. Kiinssberg, 
Gernulnic Unv 9 !=.Neye, Soc. SCI. 237; v, At.lIM; NO"DGE"MANISCHES OSLI
GATIONEN"ECHT (1882) 5, 15, 20, 143; see also WIGMO"I!, ~. cit. supra n. 54, 
at S 18; B"YCE 328, 329, 332; MAU"E", VO"LESUNGEN UlIEJI ALTNOIIDISCHE 
RECHTSGESCHICm"E C 1907/10) IV, 263 et se'l" 280; 'V. AMI"A, 01'. cit.; R. 
Schroder, Gesetzsprecheramt und Priesterfum bei den Germanen (1883) 4 SAV. 
Z. GUM. :US, and literature there cited; K. HaW, DeT gennanische Recht-
sprecher als TrQger ckr Kontil'lwfiit C 1948) 66 SAV. Z. GUM. 364. - . 
- 58. The elected ~sega--had to find (he appropriate law and to suhrni( 
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it to the community for apPTovaL BRUNNER I, 1..05; SMITH 37; see also SCHRODER 
~21. (On the 4sega in Flisia and "law speakers" in other German territories of 
the Carolingian period, d. also P. Heck, DIB ALTFRI~SISCHE G~R1CHTSVERFAUUNG 
(Weimar 1'894). id., "Die friesische Gerichtsverfassung u. die miuelfrieslschen 
Richtereide," MITr. D. INSTITUTS '1'. OSTERR. G~SCHlCHTSPORSCHUNG, Suppl. VII 
(19°7), 741 ff.; id., OURSETZUNGSPROBL£l\oI~ 1M FRUHEN MrT'rELAL TER (Ttibin· 
gen 1931), 36-43 and passim.-[Wi]) 

59. Weber speaks of the Introduction to the "Lex Salica." The older version 
of the SaJic Laws, which aJone is prefaced by the Introduction mentioned in the 
te"t, is more correctly referred to as the "Pac us legis Salicae." Its te"t is as 
follows; 

"Between the Franks and thcl'r great ones it was agreed and resolved that one 
should cut down all cau~ of quarrels in order to preserve t he zeal for peace 
among them. As they surpass all neighboring tribes by he strength of their arms, 
so they should also surpass them by the authority of their 1aws. Claims for 
amends ~hould thus be terminated according to the kinds of dispu e. Hence there 
were cho~en from among several men those called Visogast. Salegast, Arogast, and 

. Vldogast, from places on the other side of the Rhine, to wit, Bodoheim, Sale" 
heim, and Vidoheim. They assembled at three gemots, carefully discussed all 
cause's of disputes, and decreed the decisions for everyone of them." (Prologue 
to the 'Lex Salica," translated from the I.atin text in K. A. ECKHARDT, DIE 

"GESETzE DESMEROWINGEIUI,~lCHES (1935) 481. . 
60. Capitula le,l(ibm addend,,-royal acts (capitula) amending those popular 

laws which had been officially compiled. such as the lex Salica or the lex Ribua
ria: d. BRUNNIO'R. 1, 54~-'550; on the Frankish capitularies in general, see POL
LOCK AND MArTLANl) I, 16. 

61. P. CARUS, OH.ACL~ OF )'AHVEH (19' J) 2.1.-2.6, 32; S. A. STRON(;, ON 
SOMf. OR,\CLES TO ESARHADDON AND ASURBAN1J' A L ( 1893). 

61.. F. W. H. Myers, Greek Oracles (in E, ARDOTT, HELnNICA, 188e) 41.5, 
453'-465; W. HALLIDAY. CREEK DIVINATION (J9J,~), cc. iv, x; BOUCHE-L"cLEllQ, 
HISTOIR.Il 1)J;; 1 • .1. DlV1NA1'lO:' DANS L'ANTIQUITE (1879), 4 vols; see esp. III, 147. 
149-1')2.. 1,6·-161. 

63. Se~' CAllUS. or ci:. 1-2.1, 33, 35. For a comparison of Israel and Egypt, 
ibid .. pp. 11-12. 

6 4 , The collCS(e of thesrnothetai seems to have been a judicial bo(ly in Athc:n~, 
cre~ted f:)T the purpose of relieving the executive magistrates (archonte~) of son,/:, 
of the burden of their judicial duties. See 1 BONNER AND SMITH, 85. 

65. The Umstand are the members of the popular as~embly (thil1,1(, $.!ell1()t) 
who surround the judgment place and give or refuse their assent to the judgment 
proposed. 

66. On Urteilsscheltesee BRUNNER II, 471. 
67. This is Homer's famous des~riptjon in the Iliad (!49'7-508); d. MAIl\:E, 

385, and note "S" (by F.· POLLOCK) at 405-407; and especially, H. J. Wolff, 
The Origin of Judicial Liti1':alion among the Grn!'ks 4 TRADITIO (19.1 6) 34-49. 
with bjbljo~rllphyon p. 82.. 

68. Sohm, Fr.'ltlkisches Recht zmel riimischcs H('d~t (r88,,) I S>\v. Z. (:I:RM. 

1.9· 
(;9. Anl1ual visitation of the diocese by the bishop seems to haye been an 

ancient custom in the church In the Frankish empirc tllis custom seems to have 
been neglected during the later l\1emvingian period, It was revived undt'r th<l 

Carlovingians in the seventh century, and tht'cc \\'a~ ~cparutcd fmm the gener,1l 
visitation a special institutiol1 for the disc(lvcry al1d punishment of eccl/:'st.1stic~1 
crimes, the so·called itinerant court (SendgeTicnt). It was held as irU'! inquest at 
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which in each parish a group d "mature, honest, and truthful.men" (iam:ltores) 
wt'le required under oath to inform the hishop's itinerant judge of all crimes of 
which they had knOWledge. Cr. 5 HINSCHlUS, SYSTEM DES J:ATHOLlSCHBN K11'.

CHENUCHT. (189S) 425. On the role of the ecclesiastical Sen4gericht as a model 
for the royal inquest and thus for tft~ development of the jury sys(em, see BRUN* 

l'IBIt, SCHWURCBRICHT'II (1876). 
70. Weber's assumption of the existence of successive versions of the Russ

J:AYA PRAVt>A seel1lS to be based upon the writings of Goetz (Das fussische Recht 
[1910J :14 Z.P. veL. Rw. :141; [1914] 31 Z.P. VCL. Rw. I) and Kohler (Die 
Russltaja Praw4a un4 das altslawisch$ Recht [1916] 33 Z.F. veL. Rw. J.89). 
Upon these studies doubt has been thrown hy the latest investigation (Academy 
of the U.S.S.R., PRAVDA RUSSXAYA 1940, I, ~9, 55), where it is pointed out that 
the oldest existing manuscript dates from 1282 and that all earlier dates ascribed 
to later editions have been pure! y conjectural. Q,ntroversy also exists with refer
ence to the nature of the RUSSJ:ATA PRAVDA. According to KLUCHBVSJtT (HIS

TORY OP RUSSIA, trans. Hogarth b9 111. ce. ix and x) the book is neither a 
princely enactment nor a ptivate law book but a collection of secular customs 
which was made by the Church to be applied in its courts when they had to 

exercise general ;urisdiction over its nonclerical subjects. For an E.nglish trans
lation of the RUSSL\YA PRAVDA see VBRNADSXY, MEDIEVAL RUSSIAl'I LAws 

(1947)· 
71. Hopli(e army (Greek): an army composed of heavily anncd 5OldielS. The 

term is used'by Weber as a (enn of art. 
72. Provocatio-the right of a Roman citizen convicted of a capital crime to 

appeal to the people assemhled in the comjtia cent"Tiata. See JOLOWICZ 3J.o et 
seq. 

73. See BRUNNBR I, 204; SMITH 38; ENCBLMANN AND MlI.LAR 96. 
74. Cf. L. Aslni:!:, Dis Stam,nesrecnte der Bezirke Mjsahohe, Anecho un4 

Lomeian4 (Sch"tzgebiet Togo) (191 I) J.6 Z.P. nc. Rw. I. 
75. See supra n. 70; d. J. Kohler, Die Russkaja PravlLt "n4 4as altslawische 

Recht (1916) 33 bnsCHlUFl' FUR OFPBNTLICHES RJlCHT :189; but see infra 
sec. vi: 1 and n. 8. 

IV 

The Legal Honoratiores and 

the Types of Legal Thoughf 

FOI the development of a professlonal legal training and, through 
it, of specifically legal modes of thinking two different lines are pos
sible. The 6rst consists in the empirical training in the law as a craft; 
the apprentices learn from practitioners more or less in the course of 
actual legal- practice: Under the second possibilIty law is taught in 
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special schools, where the emphasis is placed on legal theory and 
"science," that is, where legal phenomena are given rational and sys
tematic treabnent. 

I. Empirical Legal Training: Law as a UCraft" 

A fairly pure illustration of the first type is represented by the 
guildlike English method of having law taught by the lawyers. During 
the medieval period a sharp distinction was made between advocate 
and attorney.: The need for an advocate was due to the peculiarities 
of procedure before the popular assemblies; the attorney emerged when 
procedure began to be rationalized in the royal courts with their jury 
trial and the increasing evidentiary importance of the record.' In the 
French procedure, the verbal formalism which grew out of the strict ap' 
plication of the accusatorial principle before the popular assembly, gave 
rise to the need of an avant-r'Ulier (avant-parlier), The legal maxim 
fautes ~olent exploits' and the formalistic effect of the words spoken 
compelled the layman to seek the assistance of an avant-rulier or pro
locutor who, upon the party's request, would be assigned to. him by 
the judge from among the judgment-finders,s and who would publicly 
"speak for," and in the name of, the party the words reqUired for the 
progress of the case. Among other advantages there was thus conferred 
upon the litigant. since the formalistic words had not been pronounced 
by the litigant himself, the advantage that he could "amend" the ver
bal mistakes that might have been committed.e Originally, the advoc<lte 
stood before the court next to the party litigating. His position was thus 
quite aitterent from that of the attorney (avo'Ue, Anwalt, procurator, 
solicitor), who assumed the technical tasks of preparing the case and 
obtaining the evidence. But the attorney could not assume these func
tions until procedure had undergone a considerable degree of rationali
zation. Originally an attorney in the modern sense was not possib~e 
at all. He could not function as the "representative" of the party until 
proc.·edural representation had been made p'oosibie. as in England and 
France, by the development of the royal law~ as a general rule, an 
attorney's appointment to such a representative function rested upon' 
special privilege.T The advocate was not prevented by his acting for 
the party from participating in the actual finding of the judgments; 
indeed, he would not have been able to propose a judgment unless 
he was one of the judgment-finders. The attorney, however, became 
exclusively the representative of the party and nothing else. In the 
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" .. .r _, " " ' 
royal cOllr;ts,~f .~ngland,' atto~ys were originally recruited, almost 
without' 'exception, 'from among those persons who could write. i.e., 
tl-Je clergy, for whom this activity constituted a major source of income.' 
But the preoccupations of ecclesiastical service on the one h3nd, and the 
expansion of legal training among the upper classes on the other, 
resulted not, only in the progressive ~~cIusi?n of the clergy from the 
legal profession, but also in the organization of the lay lawyers in the 
four Inns of CO!-lIt, ,and in the pronounced movement on their part to 
monopolize the ,', j~icial positions as wen as .those other official jobs 
which required legal knowledge; the'lawyers indeed succeeded in the 
course of the 15th and 16th centuries. With the coming to the fore of 
rational modes· '6£ procedure, the old prolocutGres disappeared. But a 
new aristocracy of legal honOfdtWres came into being; contisthlg of 
counsels, serje.8~rtS, and barristers, Le., of those admitted to represent, 
and plead for;'litigants before the royal courts.1i Indeed, th~ ,new type 
of lawyer took:over many of the characteristics of the old "prolocutors." 
He was ~ubject to a strict professional etiquette. He refused to have 
anything to do with the technical services, required in the case, and 
ultimately he lost all personal contact with the party whom he would 
not even see face ,to faceyl lbehandling of the case lay in the,hands 
of "attorneys" or "solicitors;". a ,stt;ltum of business, people, neither 
organized in guilds nor possessing the legal educationprQvjd~~y the 
guilds; they were the intermediaries between the partycand the "barris
ter" to prepare the "brief" or statu$ causae so that. the barrister could 
present it before the court. The practicing barristers lived .together in 
communal fashion in the corporate and closed guildhouses. The jqdges 
were exclusively',chosen from. among them andcontinuea to share the 
communal life, with them. "Bar" and "bench" were two functions of 
the corporate and later highlyexclllSlve legal profession; in the Middle ' 

'., A~ j,ts memben came largely from, ,the nobility,. !lnda,dmis~ion to the 
-r'.:~Jdwasregulated with an eveJ; increasing me\isure of autonomy. 
",',; There was,a fou~)'ear novitiate, ,connected with instructi(~m at the guild 
: ,;' school; the cillI to the bar conferred the right to plead; for the rest, 

mining ,was :purely practical. The profession insisted on the main
tenance .of ,the code of etiquette, eSpecially with regard to the observ

.ance of miniJn~m fees, all fees, however, to he paid voluntarily and 
not to be' actionable. The lecture courses in the Inns were only intro
duced as the, ~It of the competi~ve struggle with the universities." 

~ As soon as ~e monopoly was achieved, the lectures began to decline, 
to be ultimately discontinued altogether. Thereafter, training was purely 
empirical and practical and led, as in the craft guilds, to pronounced 
specialization. 
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lbis-kind of legal training naturally produced a formalistic treat· 
ment of the law, bound by precedent and analogies drawn from prece
dent Not only was systematic and comprehensive treatment of the 
whole body of the law prevented by ~he craftlike specialization of the 
lawyetSt but legal practice did not aim at all at a rational system but 
rather at a practically useful scheme of contracts and actions, oriented 
towards the interests of clients in typically recurrent situations. The 
upshot was the emergence of what had been called in Roman law 
"cautelary jurisprudence," as well as of such practical devices as pro
cedural fictions which facilitated the disposition of new situations upon 
the pattern of previous instances,ll From such practices and attitudes 
no rational system of law could emerge, nor even a rationalization of 
the law as such, because the concepts thus formed are constructed in 
relation to;concrete events of everyday life, are distinguished from each 
other by external criteria, and extended in their scope, as new needs 
ariSe, by means of the techniques just mentioned. lbey are not "gen· 
era! concepts" which would be formed by abstraction from concrete-

" ness or by logical interpretation of meaning or by generalization and 
subsumption; nor were these concepts apt to be used in syllogistically 
applicable norms. In the purely empirical conduct ,of legal practice and. 
legal training one always moves from the particular to the particular 
but never tries to move from the particular to general propositions in 
order to be able subsequently to deduce from them the norms for new 
particular cases. lbis reasoning is tied to the word, the word which is 
turned around and around, interpreted, and stretched in order to adapt 
it to varying needs, and. to the extent that one has to go' beyond, re
course is had to "analogies" or technical fictions. IS 

Once the pat~s of contracts and actions, required by the practical 
needs of interested parties, had been established with sufficient elastic
ity, the official law could preserve a highly archaic character and sur-
vive the greatest economic transformations without formal change. lbe 
archaic case analysis of the law of seisin, for example, which originally 
corresponded to the conditions of peasant tenure and manorial lord
ship of the Norman period. persisted to the very threshold of the ~t 
epoc:h with, what were from a theoretical point of view. often gtob'Sque 
results in the American Middle West.H No rational legal training or 
theory can ever arise in such a situation. Wherever legal education has 
heen in the hands of practitioners, especially attorneys, who have 
made admiss;on to practice a guild monopoly, an economic factor, 
namely, their. pecuniary interest, brings to bear a saong in8uence upon 
the process not only of stabiliZing the official law and of adapting it to 
changing needs in an exclusively empirical way but also of preventing 
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its rationalization through legislation or legal science. The lawyers' 
material interests are threatened by every in terference with the tra
ditional fonns of procedure, and eveIY interference menaces that situa
tion in which the adaptation of the scheme of contracts and actions to 
both the fonnal norms and the needs of the interested parties is left 
exclusively to the legal practitioners. The English lawyers, for example, 
were largely successful in preventing both a systematic and rational 
type of lawmaking and a rational legal education, such as exists in the 
Continental universities;u the relationship ~ween "bar" and "bench" 
is still fundamentally different in the English~peaking countries from 
what it is on the Continent. -In particular, the inteIpretation of newly' 
made laws lay, and stilI lies, in the hands of judges who have come 
from the bar. The English legislator must, therefore, take special pains 
with every new act .to exclude all sorts of possible "constructions" by 
the lawyers which, as has so frequently happened, would be directly 
contradictory to his intentions.'· This tendency, partly immanent, partly 
caused by economic considerations, and partly the result of the tra
ditionalism of the legal profession, has had the most far--reaching 
practical consequences. For example, the absence of a system of regis
tration of title, and consequently the absence of a rationally o~ 
system of real estate credit, has been largely due to the lawyers' ~ 
nomic interest with regard. to the fees for that title examination which 
must in every transaction be made because of the uncenam.ty of all 
land titles. It has also had a deep inHuence upon the distribution of 
land ownership in England and, quite. particularly, upon the peculiar-. 
form of the land lease as a "joint business."t·T ~ 

In Cermany this type of legal profession with a clearly ddined 
status or guild organization did not exist; for a long time it was not 
even necessary for a litigant to be represented by a lawyer. In France 
the situation was similar. It is true that the formalism of the procedure 
before the popular tribunals had necessitated the use of a prolocu,or. 
and the regulation of their duties had become universally necessary; 
the earliest such regulation was promulgated in Bavaria in 1330. But 
the separation of the counsel from the attorney was achieved in Ger
many quite early, as the result essentially of the spread of Roman law.t8 

The requirement of special legal training established itself relatively 
late and was usually caused by complaints of the Estates at a time 
when the Roman-law oriented university education already detennined 
the standard of the upper-<:lass legal practitioners. til A powerful guild 
organization was prevented from arising because of the decentraliz.a
tion of the administration of justice. Thus the status of the lawyers 
was detennined by governmental regulation rather than J>y profes
sional autonomy.tO 
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2. Academic Legal Training: Law as a 41Science"-Origins 
in Sacred Law 

Modem legal education in the univeIsltles represents the purest 
type of the second way of legal training. Where onlylaw~chool gradu
ates are admitted to legal practice, the universities en joy a monopoly of 
legal education. 21 At the present time it is supplemented by apprentice
ship in legal practice and another examination; it is in this manner 
that legal education is nowadays everywhere combined with empirical 
training. The Hanseatic cities were the only places in Germany where 
the academic degree alone was sufficient for admission to the bar, but 
even there the requirement of apprenticeship has recently been intro
duced.u 

The legal concepts produced by academic law-teaching hear the 
character of abstract norms, which, at least in principle, are formed and 
distinguished from one another by a rigorously fonnal and rational 

. logical intezpretation of meaning. Their rational, ,ystematic character 
as well as their relatively small degree of concreteness of content easily 
result in a far-reaching emancipation of legal thinking from the every
day needs of the public. The force of the purely logical legal doctrines 
let loose, and a legal practice dominated by it, can considerably reduce 
the role played by considerations of practical needs in the formation of 
the law. It took some effort, for instance, to prevent the incorporation 
into the German Civil Code of the principle that a lease is terminated 
by the sale of the land.23 That principle had originated in the distribu
tion of social power in Antiquity. However. the plan of taking it over 
into the new Code was entirely due to a blind desire for logical 
consistency. 

A peculiar special type of rational, though not juristically formal, 
legal education is presentM in its purest form in the legal teaching in 
seminaries for the priesthood or in law schools connected with such 
seminaries. Some of its peculiarities are due to the fact that the priestly 
approach to the law aims at a material. rather than formal. rationaliza
tion of the law. This point will he discussed at a later stage [see sec
tion vJ; at this place w~ shall only deal with those results which are 
produced by certain general chaIacteristics of this type of legal educa
tion. The legal teaching in such schools, which generally rests on either 
a sacr~d book or a sacred law fixed by a stable oral or literary tradition, 
possesses a rational character in a very special sense. Its rational char
acter consists in its pIedilection for the construc:ion of a purely theo-· 
retical casuistlY oriented less to the practical needs of the groups con
cerned than to the needs of the uninhibited intellectualism of scholars 
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Where the "dialectical" method is applied it may also create abstract 
concepts and thus approximate rational, systematic legal doctrine. But 
like all priestly wisdom, this type of legal education is bound by tradi
tion. Its casuistry, inasmuch as it serves at all practical rather than 
intellectual needs, is formalistic in the special sense that it must main
tain, through re-interpretation, the practical applicability of the tradi
tional, unchangeable norms to changing needs. But it is not formalistic 
in the sense that it would create a rational system of law. As a rule 
it also carTies with it elementS which represent only idealistic religious 
or ethical demands on human beings or on the legal order, but which 
involve no logic(ll systematization of an actuaHy obtaining legal order. 

The situation is similar in the case of law schools which, while not, . 
or not entirely, under immediate priestly control, are yet bound to a 
sacred law. 

In their purely external form, ~11 "sacred" laws tend to approximate 
a type which is shown most purely in Hindu law.24 Insofar as com
mandments are not fixed, as in scriptural religion, by revelation in 
writing or by an inspired recording of revelations, sacred law must be 
transmitted "authentically," i.e., by a dosed chain of witnesses. But in 
the scriptural religion, the authentic interpretation of the sacred norm, 
as well as its supplementation by other traditions, must also be guar
anteed in written form. This is one of the most important reasons 
why Hindu law, in common with Islamic law,~~ has rejected the purdy 
scriptural tradition. The tradition must have passed by word of mouth 
directly from one reliable holy man to the next Reliance on the written 
word would mean that one believed more strongly in parchment ana 
ink than in the prophets and the teacher, i.e., those persons who are 
charismatically qualified. The fact that the Koran itself was a written 
work, whose chapters Csuras) were believed to be promulgated by 
Mohammed, after consultation with Allah, in carefully written form, 
was explained in Islamic teaching by the dogma of the physical crea
tion by Allah himself of the individual copies of the Koran. For the 
hadhhs~n orality was a condition of validity. It no~lly is only at a late 
stage that a scriptural text will come to be preferred, viz., when the 
unity of traditional interpretation is endangered by purely oral trans
mission. At this stage new revelations are then rejected, typically with 
the argument that the charismatic age has long since come to an end. 
In such situations great emphasis is laid upon the proposition which is 
basic to the "inHitutional" character of a rdigious community and which 
has well been formulated recently by Freiherr von Hertling,11 namely, 
that it is not the holy writ which guarantees the truth of the tradition 
and of ecclesiastical doctrine but rather the holiness of the church and 
its tradition, to which Cod has given the truth in trust and-which thus 
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guarantees the genuineness of the holy writ. This position is consistent 
and practica I: the opposite p,inciple, as it was held by the early Protes
tants, exposes the sacred writ to philological and historical criticism. 

The Vedas are the sacred books of Hinduism. They contain little 
"law," even less than the Koran or the Torah. The Vedas were consid
ered as shr'lAti ("revelations"), while aD derived sacred sources were 
viewed as smriti ("recollection" Or tradition). The most important 
categories of secondary literature, the prose D harma-Sutras and the 
versified Dharma-ShastrasU (the last tanking entirely as smriti, while 
the former occupy a middle position), are, on the contrary, compendia 
of dogmatics, ethics, and legal teaching s~nding alongside the tradi
tion of the exemplary lives and teachings of holy men. The Islamic 
hadiths correspond exactly to this latter source; they are traditions con
cerning the exemplary deuls of the prophet and his companions, aQd 
those sayings of the former which have not been incorporated into 
the Koran. The difference is that in Islam the prophetic age is regarded 

. as having ended with the prophet. 
For the Hindu Dharma books one can find a counterpart neither 

in Islam or Christianity, which are book religions with only one holy 
writ. The Dharma books, and especially one of the latest, viz, that of 
Manu, were important for a long time in the courts as "books of au-

',thority," i.e., private works of legal scholars, until they were displaced 
in legal practice by the systematic compilations and commentaries of 
the schools. This displacement was so comp]ete that by the time of the 

. British conquest legal practice was dominated by one such tertiary 
~ource, the Mitakshara, dating from the eleventh century. A similar 
fate' befell the Islamic 'Sunna through those systematic compendia 
and commentaries which achieved canonical status. The same is also 
true, though to a somewtlat lesser extent, of the Torah in relationship 
to thc rabbinical wOlks of Antiquity (the Talmud) and the Middle Ages . 

. Rabbinical lawm9king m.Antiquity~ an?, to a certain extent, even up 
to the present, and'IslamIc lawmalung m a great measure even today, 
have m;tcd. in the hands of the thoo'!t-Igi~n jurists responding to con
crete questions. This feature was unknown both to Hinduism and to 
the Christian church, at least after the extinction of charismatic 
prophecy and the Didasblia, which were, however. of an ethical rather 
than a legal character,H 

The reasons why Christianity and Hinduism did not have this type 
of lawmaking were quite different. In Hindu law, the house pliest of 
the king is a member of his law court, and he atones for wrong judg
ments by fasting. All important Cl5eS have to come before the ling's 
courL lbe unity of the secular and the religious administration of 
jw;tice is thus guaranteul, and there is, therefOIe, no place for any 
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licensed class of responding legal honoratiores. The Occidental Chris
tian church, on the other hand, had created for itself organs of ra~ 
tionallawmaking in the Councils, the bwuucracies of the dioceses, and 
the Curia, and, quite particularly, in the papal powers of jurisdiction 
and infallible exposition of doctrine No other of the great religions 
has ever possessed such institutions. Thus in Occidental Christianity, 
the legal op1nions and decrees of the ecclesiastical authorities, together 
with the Conciliar Canons and the papal decretals, have played the 
rote which is played in Islam by the fetwa of the mufti, and in Juda
ism by the opinions of the rabbis. 3Q Hindu legal erudition was to a 
great extent purely scholastic, theoretical and systematizing; it was the 
work of philosophers and theorists and strikingly possessed those features 
of a sacrally bound, theoreticaL and systematizing legal thinking which 
has little contact with legal practice In all these respects it differs from 
Canon law. All typically "holy" laws, and thus quite particularly that 
of India, are products of the schools. The tr~tises always present an 
abundance of casuistry about completely obsolete institutions. f. ~amples 
are provided by Manu's treatment of the four castes, or the presentation 
of all the obsolete parts of the shartah31 in the works of the Islamic 
schools.32 But because of an overriding dogmatic objective and the 
rational nature of priestly thinking, the systematic structure of such law 
books frequently tends to be more rational than that of similar crea
tions unconnected with priesthood. The Hindu law hooks, for example, 
are more systematic than the Mirror of Saxon Law. But the systematiza
tion is not a legal one but one concerned with the position of swus 
groups and the practical problems of life. Since the law is to selve holy 
ends, these law books are therefore compendia not of law alone but 
also of ~tual, ethics, and, occasionally, of social convention and etiquette. 
The consequence is a casuistic treatment of the legal data that lacks 
definiteness and concreteness, thus remaining juridically informal and 
but moderately rational in its systematization. For in all these cases, 
the driving force is neither the practicing lawyer'S businesslike concern 
with concrete data and needs, nor the logical ambitions of the juris· 
prudential doctrinaire only interested in the demand-; of dogmatic logiC, 
but is rather a set of those substantive ends and aims which are foreign 
to the law as such. 

3. Legal H onoratiores and the Influence of Roman Law 

The effects of legal training are bound to he different again where 
it is in the hands of honoratiores whose relations wi~ legal prac· 
tice are profession31 but not, like those of English lawyers, speci6cally 
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guild-like or-income-oriented. The existence of such a special class of 
honoratiores is, generally speaking, possible only where legal practice 
is not sacredly dominated and legal practice has· not yet become too 
involved with the needs of urban commerce. The medieval empirical 
jurists of the Northern European continent fall into this class_ It is, of 
course, true that where commercial activity is intense the function of 
the iegal honoratiores is merely shifted from the consultants to the 
cautelary jurists; and even this shift occurs under special conditions 
only. After the decline of the Roman Empire, the notaries were the only 
remaining group in Italy by whom the traditions of a developed com
mercial law could be perpetuated and transfonned. sa They were, for a 
long time, the specific and dominant class of legal honoratiores. In the 
rapidly growipg cities they formed themselves into guilds and con
stituted an important segment of the papow grasso, that is, they were 
also a politically important class of honoratiores. Indeed, mercantile rela
tions operated here from the very beginning through notarial docu
ments. The procedural codes of the cities, such :as Venice, preferred the 
rationality of documentary evidence to the irrational means of evidence 
of the ancient ~rocedure of the popular courts. We have already spoken 
of the notaries influence upon the development of commercial paper 
[sec. ii:3J, but the notaries were one of the most decisive strata in 
the development of the law in general, and until the emergence of the 
class of legally trained judges in Italy they were probably the most 
decisive stratum. Like their forerunners in the ancient Hellenistic East, 
they took a decisive part in the interlocal assimilation of the law and, 
above all, in the reception of Roman law, which, here as there, was 
first br~ght about in the documentary practice. Their own traditions, 
their long-lasting connection with the imperial courts, the necessity 
of quickly having on hand a rational law to mttt the nttds of the 
rapidly growing requirements of trade, and the social power of the great 
universities caused the Italian notaries to receive Roman law as the 
v~y law of commerce. especially since, :-,1 contrast to England, no cor
porate or fee interests were standing in the way. Thus the Italian 
notaries were not only the oldest but also one of the most important of 
the classes of legal honoratiores who were interested and directly par
tidpataI in the creation of the "'us Jaiodernus of Roman law. Unlike 
the English lawyers, th~y did not act as the bearers of a national body 
of law. Again, they could not compete with the universities through 
a guild system of legal education of their own simply because, unlike 
~ English lawyers, they did not en joy that nation-wide organization 
which was made pouihle in England by the concentIation of the.admin
istration of justice in the • courts. But thanks to the uniY~rsities. 
Roman law in lealy OOIltinued as a world force, inOu:endng the formal 
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structure of law and legal education even after its original political 
sponsor and interested protector, the Emperor. had become politically 
unimportant. The podesta of the Italian cities were o(ten chosen from 
among the honoratiores who had been trained in the universities~ the 
signorie were based completely on political doctrines derived from Roman 
law.34 In the dties of the French and Eastern Spanish coasts the 
notaries' position was quite the same.J~ Essentially different, however, 
was the status vf the honoratiores in Germany and Northern France. 
They were, at least at first, involved less in urban legal relations than 
as aldermen (Schoffen) or officials in the legal affairs and the adminis
tration of justice of rural manors.'" Their most influential types, such as for 
example. Eike von Repgow or Reaumanoir,37 created a systematization 
of the law which was based on the concrete problems of everyday prac
tice and their essentially empirical concepts. slightly refined by abstrac
tion. The "law books" which they compiled aimed at the restatement 
of the existing tradition; although they contained some occasional argu
mentation. they had little specifically juridical ratio. lndeed, the most 
important of these works, the Mirror of Sa:~on Law, contained a good 
many constructions of legal institutions which were not parts of the 
existing law at all but rather constituted fanciful attempts, inspired by 
the author's desire for completeness or his predilection for sacred num
bers, to fill in gaps or complement other inadeql1acies.J8 Formally, their 
systematic records were private works just like those of the Hindu, 
Roman, and Islamic jurists. Like these, they have influenced legal 
practice considerably as convenient compendia and some of them even 
came to be recognized by the courts as authoritative source books. Thei1:~ 
creators were representatives of a system of admini<>tration of justice by 
honoratiores but, unlike the English lawyers and the Italian notaries, 
they did not constitute a strong organized guild which, by corporate 
and economic interests, through a monopoly of the bench and a central 
position at the seat of the cen tral courts, could have given them a 
measure of power which neither King nor Parliament could have easily 
brushed aside. Hence they could not, like the English lawyers, become 
the bearers of a corporate legal education and were thus unable to 
produce a fixed empirical tradition and a legal development that could 
have provided an enduring resistance against the subsequent encroach
ment of the jurists trained by Btional university education. FormalJy, 
the law of the empirical law books of the Middle Ages was fairly well 
organized; systematically and casuisticalIy, however, it was less rational, 
and oriented more towards concrete techniques of distinction than 
towards the abstract interpretation of meaning or legal logic. 

The particular inRuence of the ancient Roman jurists39 rested on 
the fact that the Roman system of administration of justice l>y honora-
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tiores, which ccon,a1Iin . .J on p,lbli:: offieials, accordingly also minimiz.ed 
their in~trucrion<+l role in th<:> concrete ('nnduct of f>. lawsuit. But this 
spc.cific fact which (hstingulshed Rome from, for inst'!nce, the Hellenic 
democracy also excluded the "kadi justice"'" as prncticed in the Attic 
people's courts. The official presiden<.:y over the course of the IClwsuit 
was preserved to.gether with the separation of power between the magis
trate <lnd the judgment finders. The combinntion of these factors created 
the spedllcally Homan practice of trial instruction (Pruzessinstruktion) 
through a strictly formal order of the magistrate to the citiz.en judge (the 
iudex), giving him directions with regard to those issues of law and fact 
according to which he should grant or deny the plaintiff's claim.41 

The magi<;trate, especially the aedilis and praetor, eventually re
corded the schemata of these trial instructions in his "edict"'" <It the 
beginning of his year of office. It was, however, only relatively late that, 
in. contrast with the Nordic lag saga he was regarded as being bound 
by the content of these "edicts." Naturally. in composing his edict the 
magistrate was advised by legal practitioners, and the edicts were thus 
continuously adapted to newly emerging needs. In the main, however, 
each magistrate simply took over the edict of h is· predecessor in office. 
Henct" the great majority of the recognized ('auses of action had nat
urally to be defined not in terms of concrete facts, but by the legal con
cepts of everyday language. The use of a juridically inappropriate for
mula hy the party having to choose the appropriate action thus resulted 
in tht~ loss of the case. This contrasts with our pri nci pie of fact plead
ing, under which a presentation of facts will support an action if the 
facts justify the claim from some legal point of view. 9bviously under 
the "principle" of "fact pleading" no such sharp legal definition of 
concepts is required as was the case under Roman law where the plac' 
tirioncr was forced to define the legal terms of common usage with 
juristic rigor and to elaborate sharp distinctions between them. a Even 
where the instructing magistrate confined his trial instruction to purely 

. factual matters, as he did in the actiones in factum conceptae, Ii the 
interpretation assumed a strictly formal character. as a result of the 
then accepted methods of legal thinking. In this state of affairs, the 
practic!!! development of legal technique was at first largely left to 
"cautelary jurisprudence." i.e., to the 3ctivities of legal counselors who 
not only drafted the form of contracts for the parties but were also 
expert advisors to the magistrate in his consilium, J consultation that 
was typical for all Roman officials in the preparation of their edicts 
and formulae. Finally. they were legal advisers of the citizen judge 
when he had to decide the questions put to him by the magistrate and 
to interpret his trial instructions. 

A<!cording to historical tradition, the consultative activities of the 
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jurisconsults seem filst to have been carried out by the ponti~ces, of 
whom one was chosen annually for this purpose. Under this priestly 
influence the administration of justice, in spite of the codification of 
the· Twelve Tables, might easily have assume9. 1 sacrally bound and 
irrational character, similar to that produced in Mohammedan law by 
the consultative activity of the mufti. It is tme that religious influenc~ 
seem to have played only a sec,'ndaIY role in the st~bstantive content 
cf carly Romxhw, ba~ in i~ p~l.rdy formal aspects, which are also 
its most import:mt aspects from a g'?neral historical point of view, the 
inAuence of sac:ed law W2<" .·hviou..Iy considerable, as Demelius has 
made plausible for at least certain important instdnccs."' For example,' 
such important legal techniques as procedural fictions seem to have 
arisen under the influenc(' of the principle of ~a!7red law that simulata 
pro ver'.s accipit111htr.H vVe may .rccall the rc'e played in the cult of 
the dead of many peoples by the simuk.":;1 transaction and also t~e 
role which .the simulated transaction had to play in situations in whi~h 
certain ritual obliK.tions were fOlmally fixe,} in an absolute fashion. 
It was the repugnance to an essenti~!lly bourgeois society of such obli
gations. which were also ~::on(lmically highly burdensome, which Jed 
to their replacement by a mere pro forma performance. The substantive 
secularization of Roman life, combined with the political impotence 
of the priesthood, turned the latter into an instrument for the purely 
formalistic :md legalistic treatment of religious matters. Furthermore, 
the early development of the technique of cautelary jurisprudence in 
temporal matters resulted in an obvious furtherance of the use of this 
technique in the sphere of the cult. But we may assume with con
fidence that the earliest techniques of cautelalY jurispmdence were 
at first largely concerned with sacred law. 

One of the most important characteristics of early Roman law was 
its higbly analytical nature; this at least is still valid among von Jhering's 
views, of whiCh so many have become obsolete. A lawsuit would be reo 
duced to the hasic issues involved and legal transactions were cut down 
to the most elementary logical constituents: one lawsuit for just one 
issue; one legal transaction for just one object; one promise for just one 
pelformance ... • The breaking up of the complex situations of life into 
specifically determined elements has been the main achievement of 
the early ius civile, the methodological effects. of which have also been 
the most far-reaching. On the other hand, there has resulted from it a 
certain neglect of -the constructive synthetic capacity in the. perception 
of concrete legal institutions, as it arises in the case of a legal imagina
tion unconnned by logical analysis. This analytical .tendency, howeJllt, 
corresponds closely to the treatment of ritual obllgations in_the Roman 
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national religion. We may recall that the peculiarity of the genuine 
Roman religio, namely. the conceptual, abstract, and thoroughly ana
lytical distinction of the jurisdictions of the sacred numina [deities], 
resulted in a large measure in a rational juridical treatment of religious 
problems. According to tradition, already the pontifices had invented 
fixed schemata of admissible actions. Thi~ pontifical legal technique 
seems to have remained a professionally monopolized secret knowledge. 
The emancipation from sacral lawfinding came only in the third century. 
\Vnen the censor A ppius Claudius was trying to establish hitrrself as a 
tyrant, one of his freedmen is said to have published the pontifical 
formulary of actions.i8 The first plebeian POlltifex maximus, Tiberius 
Coruncanius, is reported to have been the first to render responsa in 
public.·' It was only,from that stage that the edicts of tht:: oflicials could 
develop to their later significance and that lay' honoratiores came to fill 
the gap as legal.consultants and attorneys. The opinion of counsel was 
communicated orally to private parties and in writing to the official who 
,had requested it. Until the period of the Empire the opinion did not 
include any statement of. reasons, resembling in this respect the oracle 
of the charismatic lag saga or the fetwa of the mufti. The expansion of 
professional juristic activity in step with increasin~ demand brought 
about a formal legal education as early as during the Republic, when 
students (auditores) were admitted to the consultations of the legal prac~ 
titioners. 

Another cause of the assumption by early Roman law of a highly 
formal and rational character, both regarding the substantive rules and 
their procedural treatment, was the growing involvement of the law in 
urbl4n business activities as carried on through contracts. In this re
spect, medieval German law p~esents a rather different picture, for its 
main concern related to rural matters such as social rank, property in land, 
or family law and inheritance. 

But in spite of its formalism, Roman legal life, until well into the 
time of the Caesars, lacked not only a synthetic·constructive but also a 
rational-systematic character, and it did so much more than has at times 
been assumed. It was the Byzantine bureaucracy which finally systema
tized the existing law~ but as far as the formal rigor of juridical thought 
was concerned, it stood far behind the achievements of the jurisconsults 
of the Repu blic and the Principate. It is striking that the systematically 
most useful among all the literary products of the jurisconsults, namely 
the Institutes of Gaius, which was an introductory compendium to the 
study of law, was the work of an unknown person who was certainly 
not an authority in his own lifetime and who stood outside the circlE: 
of the legal honoratiores; one may say that Gaius' relation to them was 
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analogous to the relation of the modern Cram book to the learned 
treatises of the scholars. But the difference was that the lilerary products 
of the practicing Roman jurists of that time, to whose circle Coius did 
not belong, did not possess the quality of a rational system, such as 
university teaching tends to produce; they were mainly moderately 
rationally organized collections of individual opinions.50 

The jurisconsults remained a very specific class of honoratiores. To 
the property-owning strata of Rome they were the universal "fathers 
confessor",t in all economic matters. It is uncertain whether a formal 
license to render responsa was necessary in earlier times, as a passage in 
Cicero might lead us to suppose.~2 Certainly, it W<.tS required at a later 
date. The responsa-rendering jurists emancipated themselves from the 
methods of the older cautelary jurisprudence, as well as the actual prac
tice of draftsmans hip, as their legal refinement increased. By the end of 
the Republic they formed themselves into schools. It is true that during 
the Republic,the orators, such as Cicero. showed the tendency, familiar 
from Athens, to argue emotionally and "ad hominem" rather than 
rationalJy, insofar as the specifically political assize courts (quaestio rcpe
tundarum) come dose to assuming the c hara('ter of popular justice. In this 
way, the orators contributed to the weakening of precise legal con
ceptualization; but in Rome this happened almost exclusively in political 
cases. Under the Empire, the administration of justice became entirely a 
specialized profession;'!l m3tter. A part of the jurisconsults were placed 
in an official status vis-~-vis the administration of justice by Augustus' 
grant of the priVilege making their responsa binding on the judges.~3 
The jurisconsults ceased to be attorneys (causidici); even less could they 
form a lawyers' guild whose interests and intellectual training would 
have been dire,ted to daily practice and the needs of clients. The juri'S
consults had nothing to do with the technical or business aspects of 
attorneyship but were concerned exclUsively with the rendering of legal 
opinions about statements of fact which had been prepared by an ot
torney or a judge.~· They were thus in the best possible position to 
elaborate a rigorously abstract scheme of juristic concepts. In this way 
the responding jurisconsults were sufficiently remote from the actual 
contact of legal business to allow them to reduce individual details to 
general principles by employing scientific techniques. This remoteness 
was greater in Rome than it was in England, where the lawyer was 
always the representative of a client. It was, however, the controversies 
between the schools which forced these principles into even greater ab
straction. ~~ Because of the binding character of their opinions, juriscon
sults dominated the administration of justice; however, the responsa 
continued, at least for a time, to be rendered without a statement of 
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reasons, like the sage's oracle o'r the muftts fetwa. But they began to 
be collected by the jurists and then to be published with comments 
indicating the legal reasons. ~6 School discussions and disputations a.bout 
legal cases among and with the auditores grew out of the Iatters' presence 
in the exercise of "the consultative practice, but only by the end of the 
Republic did there develop a fixed course of training;H Jilst. ,as the 
steadily increasing formal study of Hellenic philosophy took on a certain 
significance for juristic thought, so the Hellenic philosophical schools 
served, in many respects, as mooels for the external organization of the 
schools for lawyers. It was from this pedagogical and.publishing activity 
of the law schools that the techni(jue of Roman law developed from a 
stage when it was strongly empirical, de~pite the precision of its concepts, 
to increasing rationality of operation and scientific sublimation. But 
theoretical legal training remained secondary to legal'practice and this 
fact explains how a slight degree of development of abstract legal con
ceptscould go hand in hand with a high degree of- abstraction in legal 
thinking, wherever the abstract legal concepts would have served essen
tially theoretical interests rather than practical requirements. The treat
ment of numerous, and apparently heterogeneous, fact situations under 
the one category of locatio, for instance, had important prdctical con
sequences."~ But no direct practical. conse(juences can arise from the 
elaboration of the concept of "legal transaction," which is intended to 
serve a mere desire for intellectual' org~nization. Thus neither this con
cept nor similal ones, like "claim" or "disposition," existed in Roman law 
of Anti(juity, and even in the time of Justinian its general systematiza
tion was not rationalized beyond a relatively modest degree. The sub· 
Iimation of concepts took place almost exclusively in connection with 
some concrete type of co ntract or form of action.~oj 

Two reasons are responsible for the fact that this sublimation never
theless 100 to those results which we have before uS now. Decisive was, 
first, the complete secularization of the administration of justice, in
duding the office of jurisconsult. The binding responmm of th(· Roman 
jurist cleorly has a parallel in the fetwa of the Islamic mufti. He too 
is an officiallv licensed legal consultant. But he receives his training in 
an Islamic school. These schools, to be sure, developed upon the pattern 
of the officially recognized law schools of the late Roman empire. Under 
the inRuence of the formal training through ancient philosophy, they 
also developed, for certain times at least, methods similar to those of. 
Anti(juity. But their instruction remained predominantly theolOgical, and 
the trends just mentioned were thwarted by religious ties and traditional 
observance, by the vagueness and precariousness of sacred law, which 
can neither be eliminated nor be enforced, and by those other fe<ltures 
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which are characteristic of all theocratic justice bound to a sacred writ. 
Legal education thus remained limited there to empirical and mechani
cal memorization and theoretical casuistry without contact with life. 

The second reason for the difference between Roman and Islamic 
law lies in the kind of judicial organization and in the politically condi
tioned limits which were set to ,rationalization in the economic field. The 
theological element was completely absent from Roman legal develop
ment. The purely secular and increasingly bureaucratic late Roman state 
culled that unique collection of the Pandects from the products of the 
responding jurisconsults and their disciples, whose legal thinking was of 
the utmost precision, however imperfect their "system" may have been. 
Supplemented by autonomous Byzantine ideas, the Roman materials 
thus collected in the Pandects provided the stuff for the legal 
thought of the medieval universities for centuries to come. As early as 
during the imperial period, an increasingly abstract charact~r trait had 
been added as a new element to the age-old indigenous analytical quality 
of the Roman legal concepts. To some extent this abstract character had 
been anticipated by the nature of the Roman fonns of action. In every 
one of them the state of the operative facts was expressed. in the form 
of a legal concept. Some of these concepts were so formulated, however, 
that they afforded the practitioners, be they cautelary jurists, attorneys, 
or jurisconsults, the opportunity to subsume an extraoxdi!larily diverse 
range of economic situations under one single concept. The adaptation 
to new economic needs thus took place in large Jueasure through the 
rational interpretation and extension of old concepts. It was in this way 
that legal-logical and constructive thinking was raised to the highest 
level to which it can be raised within the range of the purely analytical 
method. Goldschmidt6Q has properly pointed out the extraordinalY elas
ticity of such legal concepts as locatio·conductio, emptio""enditio, man
datum (and especially actio quod iussu), depositum, and above all, the 
unlimited capacity of stipulatio as the one constitutum for most of those 
obligations to pay a sum certain for which we have today the bill of 
exchange and other formal contracts.til 

The specific character of Roman legal logic, as it developed from the 
given conditions, becomes especially clear when one compares it with 
the modes of operation of English cautelary jurisprudence. It, too, 
utilized and manipulated numerous individual concepts with the greatest 
boldness in order to achieve actionability in the most diverse situations. 
But we can easily see the difference between the way in which, on the 
one hand, the Roman jurists used the concept of iussum to achieve both 
the drawee's authority to pay for the drawer and the latter's warranty"1 
and, on the other hand, the ways in which the English lawyers derived 
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the actionability of numeIOUS heterogeneous contracts from the tort con
cept of "tzespass."f'3 In the latter case, leg4Uy heterogeneous phenomena 
are thrown together in order to obtain actionability by indirection. In the 
Roman instance, by contrast, situations w hic hare, new and diverse eco· 
nomicaUy, i.e., external1y, are subsumed under a single and appropriate 
legal concept. 

One must note, however, that the abstract character of many legal 
concepts which today are regarded as' being particularly "Roman" in 
their origi"" i~ not to be found originally, and in some cases did 
not even origi113te, in Antiquity. Th~ much discussed Roman concept 
of dominium, kr example, is a product of the denationalization of 
Raman law and its transformation into world law. Property, in national 
Roman law, was by no means a particularly abstractly ordered institu
tion, and it was not even a unitary one in general.o4 It was Justinian 
who 6rst abolished the fundamental differences and reduced them to 
the few forms which were obselvable in land law; and it was only after 
the ,old procedural and social conditions of the praetorian interdicts had 
died out that medieval analysis couId concerr. itself with the conceptual 
content of the two Pandectian institutions. of dominium and possessio as 
whoIIy abstract concepts. Nor was the position essential1y different with 
many other institutions. In their earlier form, in particular, most of the 
genuine Roman legal institutions were not essentiaUy more abstract than 
those of German law. The peculiar form of the Pandects arose out of the 
peculiar transformations of the Roman state. The sublimation of jUlistic 
thinking was in itself, as far as its direction was concerned, inHuenced 
by poIitica! conditions which operated in different ways in the Re
publican and the late Imperial period. The important technical traits of 
the earlier administration of justice and the juzisconsults were, as we 
have seen, essentiany the products of rule by the Republican hon
oratiores. But this very rule was not entirely favorable to a professional 
juristic training of the political upper-class magistrates with their short 
terms of office. While the Twelve Tables had always been taught in 
the schools, knowledge of the leges, however, was acqtlired by the 
Roman republican magistrate mostly by practical experience: His juris~ 
consults looked after the rest fl)r rom . .In contrast, the necessity of 
systematic juristic studies was gI'eatly increased by the imperial system 
of legal administration through appointed officials and its rationalization 
and bureaucratization, especial1y in the provincial service. 1'he general 
effect of an bureaucratization of autholity will be seen later in a wider 
conte}[t. The systematic rationalization of the law in England, for exam-
pIe, was retarded because m bureaucratization occuned there. As long 
as the jurisconsults dominated the Roman legal administration of justice 
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as the legal honoratiores, the striving for systematization was feeble, and 
no codifying and systematizing intervention by the polltical authority 
occurred. The downfall of the Roman aristocracy under the Severi was 
correlated with the decline of the role of the responding jurisconsults and 
parallels a rapidly increasing significance of the imperial rescripts in 
the practice of the courts. Legal education, carried on in the later 
period in state-approved schools, assumed the form of textbook instruc
tion from the works of the jUlists. The courts, too, used them as 
authoritative sources and, in case of dissent among these books, the 
Emperors, by the so·called "Law cf Citations," established both a certain 
order of priority among them and the principle that the majority of the 
approved authors should prevai}.o,. The collections of Tesponsa thus 
came to occupy the position held in the Common Law 'by the collection 
of precedents. This situation conditioned the peculiar form of the 
Pandects and the conservation of that part of classical juristic literature 
which had been incorporated in thiil. 

NOTES 

I. On "legal nonoT"-tiores"--qe supra, sec. i, n. 18. ln effect the present 
section is concerned with the legal profession, its various types, ancl their inRuence 
on the formal characteristics of the law. 

A concise sur~ey of the history of the legal profession in ancient ancl modem 
Western civilization will he founcl, with bibliography, in the article by Hazeltine, 
Raclin, ancl Berle in 9 ENCYc. Soc, SCI, ~24. To the bibliography shouM now,be 
aclclecl F. SCHULZ, HISTORY, ancl R. POUND, THE LAWYER FROM ANnQUITY TO 
MODERN TIMES (1953), 

2. the most authoritative expositions on the development of the legal pro
fes..aon in the Miclclle Ages are those by'H, Brunner: C I) Die ZuliZs5igkeit der 
AnwaftscnQft ins franz6siscnen, nornsQnniscnen und engliscnen Recnte des Mittel· 
alters (1878) :t Z,F. veL. R. ~ 2 r et seq., and the partial translation of il in 3 
ILL. L. REv. 257; ('2) Wort und Form ins altfrQnzosischen process in 57 SITZ
UNGS8E1UCHTE DEli. PHILOS.-HJST. CLASSE DER KAISERLICKEN AItADEMIE DER 
WISSENSCH. ZU WIEN (r868) 6SS; see also WEBER, GENERAL EcoNOMIC HIs
TORY 340; ENGELMANN ANO MILLAR, op, cit. 

3- On the development of iury trial in general see literature citecl supra sec. 
iii, nn. 33" 34' For the conn~tion between attornatio ancl the "recoros" in the 
royal courts, see Bronner, Die Zuliiss. der Anwlt.. loco cit. 362: both the crttonta
no ancl the recorcls were allowecl only in the curia regis, ancl their relationship is 
clearly shown in earlier English sources-ibid. 373; GLANVILLE, VIII, 8, § 7; 
Brunner, Of'. cit. 197· 

4. Fautes volent e%ploits means "errors clestroy the acts" (one mistake nulli· 
fies the whole procedure); concerning this maxim ancl the oM French proceclure 
in general, see Brunner, Wort und Form ins altfrQnzosischen Process, loco cit., esp, 
at p. 670' 

5. Cf. supra, ~_ jij:6:c. 
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6. See Por.LOCK A1!iO MAITLAND I, ZIZ: .,/, Il'.an is alJowedtQ put f'7l:ward 
som<e. ('(w else to sped" fc,r him, not in ordet th~t he may be bound by that other 
pel'son's words, but in ordtr that he m"y hllve &. chance of conecting formal blun
ders and supplying omissiuns" (Leg. Hem. 46, § 3). This was the ~lIed 
"droit d'amenden;ent" explained by Blunner, 1M. cit. 7~4-78o. and also i.ll his 
Zulass. ur Ar:w. 3H, 

7. 111c appointment of an attorney rested a t first upon special privilege, but 
this was no longer so in the time of Glanville, ZUL. D. ANwL .• loe. cit. 363; 
HOLDSWORTH II, 31<;, 316. 

8. By theLateran Council, JJ.15, the c1~rgy were, hov.'ever, prohibited from 
acting as attomeys in secular court$, except h~ causes concerning themselves O( 

concerning poor persons. 
9. The earTie$t time for which it is certain that in the royal courts of Eng

land litigants could appear by representation, is that or Henry n. Professional 
legal representation seems to begin with the .hirteenth rather than with the 
twelfth cenhuy, For Bracton tells much abotlt the "attorney" who can fully act 
for and indeed also fully commit his client. 1be attorney's job was, however. 
mainly procedural; and as the legal system became more and more complex, !iti
gants required not only to be represented procedurally but also felt the' need for 
lawyers who W('uld narrate as wen as argue their case in court. 1be lawyers were 
the narrators (and were later called the serjeants) hut there is still roo little known 
about their early history. As Plucknett has remarked, "In the present state of our 
knowledge it th~refore seems safe to say that there certainly were professional 
1laTTQtor! llnd attorneys during the reign of Edward I, and that pOS5ibly these pr0-
fessions aheady existed under Henry III" (Z04, 2.06). 

In the following account of the methods of the Common I.aw as well as in 
his general ideas a bout it, ""'eher relied to an apparently large extent upon the 
writings of J. Hatschek especially the third chapter of his ENGLISCHBs STAATS
RECHT r. 95 ~t seq. Weber's general ideas of legal thought as expr~sed through
out this work seem (0 have been influenced strongly by Hat:schek, especially his 
article entitled Kon'Jentionalregeln, ode?' iiber die Grenzen rkr naturwissenschaft
lichen C3egriff~bildutlg im offetltlichetl Recht (1909), 3 JAH~BUCH DBS OFFI!NT
LICHEN RECH'fS 1-67. 

10. For a short accow.nt of the course of this complicated development, cov
ering several centuries, see PLUC!tNI!'IT Z 12.-Z I 5, and literature there cited. 1be 
stanaard work is HI!JlMAN' COHSN, HISTORY OF THI! ENCLISH BAR (I9Z9). 

! I. The two universities, Oxford and Cambridge, taught only civil and canon 
law whereas the Inns of Court concentrated on ''English'' law as developed in 
the royal coures. Cf, PLUCItNl!lT 108-z09 . 

• 12.. On the fictions which were used by the several courts of the 1cing to ex
tend their jurisdiction, see PLUCItNI!'" !5Z-155; HOt.D8WORTH I, Z35. More 
generally, see Morris S. Cohen. Hctiom, 6 ENc::Yc. Soc. SCI. ZZ5: Fuller, Legal 
'Fictions (1930-31), Z5 Ill. L. Rsv. 363, 513, 877; MAIN,B, c. II. 

13. Cf. the recent analysis of the methods of Common Law l"easoning by 
EDWARD H. LEVI, INTRODucnON TO LI!CAL RBASONINC: see also LLSWSlLYli', 
PRAJUDI%I£NJlI!CHT UND RI!CHTSP~SCHUNC IN AMB~IKA (1933), 

14, Weber is obviously :hinking of the continuance in modem American real 
property law of such concepts as tenure, estate, and fee, and of such relics as the 
doctrine of desnuctibdity of contingent remainders, the doctrine cl worthier tide, 
or the Rule in Shelley's Case. The concept of tenule has practically disap ared, 
the meaning and functions of the others ~ave been radically transfonned: d. R. 
R. POWBU., LAW 01' RSAL P~OPJ!JITY (1950) I. c. iv. On seisin, see Maitland, 
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The Mystery of Seisin (J886), Z L.Q. REV. 481; orowell, Seisin aU ~seisin 
(19zo/Z1), 34 HARV. L. REv. 59z; Sweet, Seisin (1896). a L.Q. REV. z39. 

An nlinois case on 'seisin reviving most of the old features of the English law 
is Fort Dearborn'll. Klim (1885), 115 Ill. 177, 3 N.E. Z71. .. 

R. POWBLL, 01" cit. Z36, n. 70, characterizes Illinois decisions as "anachro
nistic," "re.incamating" old English laW (with the help of A. Kales's great 
knowledge). Powell continues (p. z37) "In general, it can be said that English 
law [concerning real propenyJ is a more consrantly.signilicant factor in the think· 
ing of the Illinois judiciary than in most of our other states. 1be ghosts of the 
past have freer exit from their closets, without much scmtiny to determine their 
real utility as a part of a modem scheme of life." 

15. For evidence of efforts by the English bar to prevent codiScation and law 
reform, see, among others. the biography of Lord Birkenhead in DICTIONARY OP 
NATIONAL BIOGRAPHY (19H-1930) 78z. For entham's despair at the hostility' 
shown toward law reform and codification by the English bar, see J. DILLON, 
LAWS AND JURISPRUDJlNCll OP ENCLAND AND AMERICA (1 894) Z 71, 3 16-347. 
180 et seq. See also Sunderland, The English Struggle for Procedural Reform 
(19Z6), 39 Huv. L RE.v. 7z5. The American lawyers' aversion against codi£'· 
cation and law reform found chamatic expression in the fight of the New York 
bar led by J. C. Cartef, against David Dudley Field's efforts to codify the law. 
Cf. Dillon, 01" cit. Z25; see also RBPoR1s OP AMJlRICAN BAli ASSOCIATION 
(1890) 2.17 for Carter, and 1885, 1886 for D. D. Field; on D. D. Field, d. 
CBNTENARY ESSAYS of the New York University School of Law, ed. by A. Reppy 
(1949), Uewellyn. 3 ENCYC. Soc. SCI. Z43, also CLARK, CODE PLEADIN~ (lond 
ed. r947) 17-Z1. 

16. For illustrations of. and literature on, "the deep rooted common law tradi· 
tion of judicial hostility to legislation" see J. STONE, 198 .. 

17. 1be sour~ of this statement could not be located. The English term 
"joint business" is used In the Gennan text. 

18. Cf. Brunner. Dis Zuliissigkeitder Anwaltschaft 3z4. 
19. Concerning Roman-law oriented legal education, see P. KOSCHAnR, Eu· 

ROPA UND DAS ROMISCHB RECHT (1947) 45 et. seq., 55-99, and literature theJ'e 
cited. 

2.0. See KOSCHAKJIa. loc. cit. 94 et seq. and literatute there cited; for the 
social position of lawyers in Rome, France, England, Gennany, and the djffen:nce 
bet\wen them, see pp. 164-180, Zl7-l34. 11lere never was a lawyers' guild 
'Organization in Germany, ibid. pp. Z30, Z47. 

ZI. Night schools or other law schools outside of universities and of the 
atmosphere of the universitas literarum are unknown in continental Europe and 
are thus not considered by Weber . 

• 1.2.. Legal education, as it has become established in the nineteenth centuty 
in ~rmany and Austria (-Hungary) and as it still exists there. consiSts of two 
partS; vft., theoretical study of three to four years at a university, and a practical 
m1C1\'ice tlaining of usually another three years in various courts and administla· 
tive agencies, the office of the public prosecutor and an attorney's office. a. 
Rheinstein, 1.- Faculties and lAW Schools, [19381 WIS. L REV. 5; d. also E. 
ScHwslNBtnlc. tAw TRAININC tr'I' CoNTtNJ!NTAL EUROPB (1945) 3'l. 80. 

'l3. See now Sees. 571.,,81, Z of the Civil Code; as to the rule of Roman 
law. under which a lease is a purely personal contract between lessor and lessee 
and where, consequently, the lessee has no right to remain an the land as against 
the pmehaser hom the lessor, see SOHM, INSnTUTIONJIN 434; but see also Buc~, 
LAND 499. 
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:14. On Hindu law see S. Vesey Fitzgerald, Hirui" LnP, 9 ENcyc. Soc. Set. 
2,61, and literature stated there; see furthermore infra, sec:. v, n. 19. For an SIC
count of early ''legal' education in India, see MAINS, EARLY LAW 13. 

2.5. In his ESSAYS ON SOClOLOCY OP RBLICION Weber has not included one 
on Islam; he has consid"red it, however, in his chapter on Sociology of Religion. 
As. the Jrincipal sources on Isla'mK: law he seems to have used GoLDZUtBR'S VOI"
LBSUNGBN UIIBR DBN ISLAM (1910, 2nd ed. J925), the pertinent chapter in 
KOHLER AND W:ENGBR, 8:z d seq., and the further literature listed there on p. 
152., especially the several articles of Josef Kohler's in his ZBITSCRRII'T FUR Vu
GUICHBNDII RECHTSWISSl!NSCHAFT. Fot additional literatuR' on Islamic law see 
the following works by J. Schacht: his articles in the ENnYCLOPAEDlA 01" IsLAM 
(192.7); his edition of G BBRC!.'TRABSSBa'S GRUNl>%UGB DES ISLAMJSCIrIIN 

RBCHTS (1935); ls~m;c Law, 8 ENCYC. Soc. SCI'. 344, with bibliography at p. 
349; and ORIGIN 0" MOHAMMEDAN LAW (1951). Books and articles on Moham
medan law in the Enwish language are listed in Stem's bibliography (1950) 43 
LAW LllIJlAAY J. 16; ct. also G. v. GauNBIlAUM, MBDIEVAL ISLAM (;'946). 

26. Hadiths--traditions concerning the exemplalY deeds of the Prophet and 
his companions, and those sayings of the Former which have not been incoIpO
rated in the Koran. They make up the sunna, which is regarded as authoritative 
by the Sunnite branch of Mohammedanism, but reje<:ted by the Shiites. When 
th~ hadiths were assembled in collections, only those were ~ed as authorita· 
tive which could he traced through the "golden chain" of men regarded as com
pletely reliable. On the role played in the formation and development of Islamic 
law by the "invention" of a.ppropriate "traditions," see J. ScaACHT, ORIGINS OP 

MOHAMMEDAN LAW (1951). . 
2.7. Georg Freiherr v. Hertiing, 1843-J9J9. Catholic philosopher and Ger

man statesman. See his Recht, St.aat una Ge.seUschaft, J907· 
28. Dharma·Sutras "are the oldest manifestation of de6nioe schools of law, 

or rather they embody (in the fOf,n of mnemonic aphorisms) the law teaching 
given in particular Vedic schools. With one ~n, which ~ to emanate 
from a god, each of them bears the name of some great sage of the [Vedic1 
period."-VIISBy-FITZGERALD, 01'. cit. n. ~_ They prolJably dati: from the period 
between 600 aDd 300 B.C. 

The --..nt that accocding to ~ Hindu theory all law is contained 
in the ~utrM is tenaNe only __ me tenn is ~ in so broad a sense 
8$ to i~ dre ~and tho. _books of the instituoe-type which are 
mown.-wtM ~ of AI ... md Ys+=-'\ya. The latreroccupy a prominent 
position ... wtd. ol1h::. later COilii • 'Ott which haw: b«ome important 
Eqr the ~~It cJ rlIiClI3em Hindu law. . 

29. ~: (Gteelc: Teaching. Ih:::ttiDe}-·the unfolding of the teaching 
,of Jesus ill Ib! ~c-charismatic 1IiDI:D!dft of the earliest Christian communi

De.t, f.e., WIn iu &.tion in authoritatiwe 'Writings, such as the ~ of the 
AptI$tI.s and the dwmeJiution of ~ lire in organized congregations. Cf. 
SoHM, ~CHT 38. 4I. 

30. F~inion of the theologian-legal scholar, the mufti. 
31. Sharl'4I1t-the torality of Allah's nz1es for the conduct of man. 
32. On !he Islamic schools, see supra, sec. ii:S and sec. iii, n. J2. 
33. In amtzllst to the not4ry public of the American type, whose primary 

£unction is that of authenticating signatures and thus creating official Cf'idc"cc of 
genuinenESS, the continental notary is also a specialist in legal dmfting, ~ 
of real estare conveyances, but also of ~t coountIcia1 doc:umerm. He is 
thus not only a lawyer but a lawyer of spedal training and competence. See 
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Ddk, Nota ies P~bli.;. II ENCVC, Soc. SCI. ~99, and lite~ature cite<!. there; also 
(;.U.ASSO, STmIA II SISTIiMA DELlE FONTI DEL DIRrrrQ COMUNB (193'8) I, 211, 
and (1934) 111 A~niIvlO GlUlUDICO 64. Savigny ha; fixed the collegium of the 
)1Cti,~:i(S in Bolvgn:i ') the m:(~ale of the thirteenth centl~ry; d. G'IlSCHICHTE Des 
l':ONISC~iSN R£.::rrs 1M MaTEl,ALl"ER 540; see also GOL/)SCHMIDT 151-153. 

3+ On the podeJta, Itaiian city magistrate~ brought in from other towns to 
allay intramural strife, sec in(r<l, (,h. X Vhii: 3; d. also ENCELMANN 59; ULISSII, 
op. 'it. 143. 169. 180. On the si~oria. the iate n1edieval Italian city tyranny 
and mor.archy, St<: infra, ch. XVI: iv; 8--9. 

35. CE. Stouff (1887) II NOUVELLE REVUl! HIS'l'OlUQUE 269; GOLD
SCHMJDT. 200 and literature there cited; also p. 230 (n. 159); p. 153 (n. 32). 
On the notaries in Fr.lnce compare the diss rtaiiol1 of A. CoPPIN, LIIS ORIGINES 
DU NOTARIAT FRANl;;AlS (.884, Acaa~mie a( Douai). 

36. See: for France. KOSCHAltER, EURCP_" ll. DA.S ROM. RECHT :1.21 :md litera- . 
ture there cited; for Gennany, BRUNNER 1. 209. 1!. l-96 et sc '1; see also the re
cent article of C. Scbubart-Kikenlscher. Romisches Recht im Bruuner Sr:hMf~JI
buck (1947), 65 SAY. Z. GERM. 86; see in general ENGI>I .. Mt.RN AN'D MILLAR 98 
e~ st:q., I 14 et seq., I I 4 et 56'1" 199, 519' 

37. EIKII VON REPGOw (c. I J8c-c. 1250) is the aurhor of SACHS£NSi'IEC£L 
(MIRIlOIl of SAXON L.,w, 11.24-123°); d. v. Kiinssber~, 13 E.NCYC. Soc. Sci. 
308; E. WOLP. GROSSE RECHTSDENi:EIl (Y939) I; PKILI»PE DE BEAUMANOIR 
(c. 1146-J296) is the author of CoUTUMES DE BEAUVOlS1S (1283)_ the most 
~nau ... ntial of the medieval law treatises of France; d. Meynial, 2 ENCYC. Soc. 
SC1·486. 

38. See the intr"ducrion to the SACHSEN~PlECHL by Homeyer in his ~~d ed. 
(r86J) 20, 1.05: E. Molitor, Der Gedankengang des Sachsenspiegels (194';'), 65 
SAY. Z. GERM. 15, and ;:he most recent literature there cit,!d. 

39. On the Roman jurists see JOLOWICZ, 88, 3'30; H. J. WOLFI', ROMAN 
tAW (1951) 91; and particularly, F. SCHULZ, l-hsTOR'l, and W. KUNIEL. HEIl
KUNFT UNO SOZIALE STELL UNO DE" ROMISCHllN JURISTBN (1952). 

40. Kadi-judge of the Mohammeaan shaTi'ah court (see sup'a, n. 31), kadi 
jtJstice (Kadijustiz)-used by Weber as a term of art to aescribe the administraC 

cion ci justice which is oriented not at fixed rules ci a formally rational law but 
at the ethical. religiolls, political. or otherwise expeaiential postulates of a sub· 
stantively rational law. 

41. See Millar. Procedure, Legal. 12 EN(;YC. Soc. SCI. 439, 440. 
42. On the eaict, see]OLOWICZ 95, 362; H. J. WOLFF, op_ cit. 81. 
43. The contrast corresponds to that between Common Law pleading and 

Code pleading, as it is known in American~'law. Cf. CLARK, 01'. (; t. 5; Millar, 
Procedure, Legal. 12 ENCYC. Soc. SCI. 439, 446/447. 

:44. The fonnula used is one in frJetum ccmcepta, when there is no reference 
to a civil law concept hut the judge is simply told to condemn, if he finds certain 
f4cts described in the intentiQ to be true or, if tNt true, to absolve. Cf. JOLOWICZ 
212-213; \Va.CEIl r62, 164. 

45. Custav Demelius, Professor in Bonn. (SCHIIiDSEID UNO BBWEtSEID 1M 
ROMISCHEN CIVILPROZBSS h887J); see review in 8 SAV. Z. ROM. 269, by O. 
Gradenwitz. On the problem of the extent to which sacred law was of inBuence 
in the aevelopment of (secular) Roman law, see infra, sec. v: 1-2. 

46. Simulats p 0 veris accipiun~ur ("the simulated transaction is regarded as 
the real [true) one"; S:IIRVIUS .AD ASNEAM II, 116). This meant that instead of 
animals only their fOImS, modeled in bread or wax, had to be sacrificea. For other 
eXli-mples see JHBRlNC I, 32.6. 
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47. JHEJl.INC III, z7ff. 
48. C. 300 B.C. cf. F. SCHULZ, HISTOJl.Y 9. 
49. Ti. Coruncanius was consul in z80 B.C. and is reported to have been The 

first to render Tesponsa in public by Pomponius, in D. I, Z, z, 35: Primil-s 1'uhl~ 
pro~tm coepit; d. SCHULZ 10. 

50. See BUCKLAND ZZ. On Gaius ibid. Z9 and SCHULZ, HlSTOJI.Y 159, JOJl.S 
AND KUNKEL 33, De Zulu eta, Refiflxi07ls 071 Gmus [1947J, TULAMi L. R:6V. 173. 

51. ]HEIUNC II, 440. 
52. CICBJl.o, IN VBRIUIM 4.9.zo. 
H "No juristic te;)(t suggesb that Augustus made responsa bindin~. It is 

clear that a change in the position of the jurists did OCcur under Haddan.' BUCK· 
LAND, TEXTBOOK z3. Fbt recent liter~ure on this famous controv~ conC'.m,ing 
the nature and origin of the ius Tesp07ldemli see KOSCHAlCEJI., EUJl.OPA U. DAS 
Jl.OM. RECHT 96z; Siber, DeT Ausgangsp,mitt des ius Tespcmde7ldi (1941), 61 
SAY. Z. ROM. 397, Kunkel, Das Wescm des ius respondflndi (1948), 66 SAV. Z. 
ROM. 423. 

54. On the distinction between the jurisconsults and the attorney, see JIiJlJl.INC 
II, 436; BUCXLAND ZZ. 

55. On the two "schools" 0 f Proculians and S abinians, their significance, and 
alleged contrOversies, see BUCKLAND ,z7; SCHULZ, HISTOJI.Y 119, JOJl.S AND 
K,UNKEL 3z, 394. 

56. On this literature, see now esp. SCHULZ, HISTOJl.Y 91, 173, ,U 3. 
57. See KOHUB AND WENCEJI. '7Zi JOLOWICZ 469; SCHULZ, HISTORY 119. 
58. 1be one concept of loc:atio-oo1lductio ("lease"), as d€rived from the 

actionflS locati and conducti, covered (I) the ~tiCM;Omluctio rei, i.e., the lease 
of a piece of land or a chattel; (z) the loc~onductio operarum, i.e., the con
tract for services, in which the worker was said to let his working power; and 
(3) the locatio·conductio operis, in which the opportunity to construct a building 
or to complete some other work, e.g., to make a suit of cloth, is let to an inde-
pendent contractor. , 

59· Weber here follows JHliBlNC II. See also now SCHULZ, PRCIICIPLES 43; 
WIEACKEJI., VOM Jl.OMISCHEN RECHT '7, EHRLICH 195, 31 z. 

60. UNliYJlJI.SALCESCHICHTE 78, 93; in general, 7 1-89, 3 31. 
61. r.ocatio~nductjo-Iease; see supra n. 58, em[l' ]tio-ve7lditio---salei ma7l

daWm-mandate, i.e., contract for unpaid services; if the services are to be paid 
for, the contract is one of locatio~onductio operarum. 

Actio quod iussu [deposilum]--originalIy, action against one who has given to 
his son or slave authority to make a contract with another; Stil'UUltio-promise 
asked for and given in certain fonnalized words. 

Constiturum-the term is used here in an untechnical sense apparently mean
ing the legal basis (causa) of an actionable promise; technically c07lstitutum dflbiti 
means the formless promise to pay an already e;)(isting debt of the promisor or a 
third parry; it became actionable in praetorian la,w by the flCtio de pecu7lia can
stihfta, an actio i71 factum.. See JORS AND KUNKEL 189. 

6z. Cf. GoLDSCHMIDT 78, 93. It must he remembered, however, that the 
actio quod iussu was not generally available, but only where the person by whom 
the contract had been made was a filius familias, a slave, or otherwise a dependent 
of the defendant. Cf. BUCKLAND 531, acCOrding to whom the actio quod iussu 
was only of small importance. Weber's statement is based ulon GOLDSCHMIDT 
78, n. 93, who speaks of the "astonishingly broad category 0 the ma7ldatum or 
iussus" Cas e;)(empli6ed by D. 17.I.Z), of which he says that it sufficed for those 
modem transactions of which Weber speaks in the text. For the present state of 
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learn ng concerning maMQtum and iqssus, see JORS AND KUNXEL 2.13, 2.67, 4' I, 

4 1 5. 
63. Cf. PLUCKNJlTT 601, and the literature there cited. 
64· 1be comprehensive Roman concept of ownership. dominium, stands in 

contrast with the Gennanic: laws, in which there has been lacking not only a com
mon legal ~rm covering full owneIShip in both land and chattelS., but also a lerm 
indicating the fuUness of rights to possession. utilizat on, and disposition of land. 
1be various ways in whic:h a petson may derive benefits from land have been 
traditionally expressed in the complex set of tenures, estates, and future interests 
which has been characteristic of the Common Law. Only in recent times have the 
terms "fee" .and, more recently, "title" assumed a meaning which comes near to 
that of the Roman dominium, which ind cates the sum total of all rights and 
benefits which may be derived from a piece of land (as well as nom a chattel). 
AU rights of an objectively or temporally limited character are either, as the lease,' 
regarded as mere personal claims against the owner or as rights in the thing of 
another (iure in re aliena), i.e., enalmbrances, such as an estate for life (usufruc
tus), a right of way or other easement (servitus), or a mortgage (hypotneC4). As 
long as a particular thing is encumbered with such a tight of another, the owner's 
dominium is accordingly limited, immediately to expand, however, to its fullness 
of unlimited freedom of possession, enjoyment, use, and disposal, as soon as the 
encumbrance is lifted This concept of dominium must not be unde tood, how
ever, in the sense that a Roman property owner would have been completely un
limited in his freedom to use or abuse his th ng. At all times was he limited, espe
cially as landowner, by police power regulations established in the public interest. 
The concept of dominium is only a mental tool to facilitate mental operations 
concerning property rights. Indirectly, it also tends, of course, to facilitate land 
transactions and thus to increase the security of land titles. 

As Weber observes the highly abstract concept of dominium has been the 
product of a long process of juridical elaboration. Similar to the Germanic and 
other laws, older Roman law. too. operated with a variety of concepts indic:ating 
the various kinds of a pc=n's legally recognized relationship to a thing. especially 
a piece of land In the ius civile, res 1tUI1Jripi (citizen's land in the proper sense, 
slaves, cattle, and certain agr cultur.al implements) were treated aifferently from 
the res nee 1ItIl1f<:ipi. Ownership e:lt iure Qui,inum was not the same as the in 
bonis habere of'the praetor an law or the var ous tenures in the adm nisnatively 
managed public lands (see sec. ii:5).The elaboration of the comprehensive 
concept of dominium was the work of the jurists. According to the presently pre
vailing opinion, this mental process was essentially completed by the classical 
jurists. On the development see JaRS and KUNltEt. 12.0, and the ex~nsive litera
ture sta~d there and at p. 405; also BUCKLAND ISS, and Nons 131. 

6,. Law of Citations-·There were several; the earliest ~ issued by Con
stantine in A.D. 32.1; the best mmm is that of 42.6, issued by Valentinian III and 
neodasNs n (Coma TBEQD08WIr01I 1+3.). The oourts were ordered to con
sider the works of • certain numb.:r of jurists; where the jurists differed, the 
i~. was CO fonow the opinion of the majority or, in the case « a tie. that of 
Paplruan. .  



vJ FornuJ. and Substantwe Rationaliz;ation of Law 

v 
Formal and Substantive Rationalization 

-Theocratic and Secular Law 

I. The General Conditions of Legal Formalism 

The considerations of the last section raise the important problem, 
already touched upon in various places, of the influence of the form 
of political authority on the formal aspects of the law. A definitive anal
ysis of this problem requires an analysis of the vaxious types of authority 
which we shall not undertake until later. However, a few general re
marks may be made at this point. The older forms of popular justice 
had originated in conciliatory proceedings between kinship-groups. The 
primitive formalistic irrationality of these older forms of justice was 
evelywhere cast off under the impact of the authority of princes or 
magistrates (imperium, ban) or, in certain situations, of an organized 
priesthood. With this impact, the substance of the law, too, was lastingly 
inRuenced, although the character of this influence varied with the 
various types of author:ity. The more rational the administrative ma
chinery of the pxinces or hiernrchs became, that is, the greater the extent 
to which administrative "officials" were used in the exercise of the 
power, the greater was the likelihood that the legai procedure would 
also become "rational" both in form and substance. To the extent to 
which the r3tionality of the- organization of authority increased. irra
tional forms. of procedure were eliminated and the substantive law was 
systematized, i.e., the law as a whole was rationalized. This process 
'occurred, for instance, in Antiquity in the ius honorarium and the prae-
torian remedies,. in the capitularies of the Frankish Kings, in the pr~ ~ 
cedural innovations of the Snglish Kings and Lords Chancenc ,lor in 
the inquisitorial procedure of the Catholic Church.a However, these, 
rationalizing tendencies were not part of an artjculate and unarrbiguous 
policy on the part of the wieldexs of power; t~ey were rather (' riven in 
this direction by the needs of their own rational administratior, as, for 
instance, in the case of the administrative machinelY of the P .pacy, vI 
by powerful interest-gzoups with whom they were allied and .0 whom 
rationality in suhstantive law and procedure constituted an a Jvantage, 
as, for instance, to the bourgeois classes of Rome, of the late Middle 
Ages, or of modern times. ''''here these interests were absent the seal-
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larization of the law and the growth of a strictly formal mode of juridical 
thought either remained in an incipient stage or was even positively 
counteracted. In general terms, this may be attributed to the fact that 
[he rationality of ecclesiastical hierarchies as weH as of patrimonial sov
ereigns is substantive in character, so that their aim is not that of 
achieving that highest degree of formal juridical pr~ision which would 
maximize the chances for the correct prediction of legal con~<juences 
and for the rational systemati:z.ation of law and procedure. The aim is 
l'dther to find a type of law which is most appropriate to the expediential 
and ethical goals of the authorities in question. To these carriers of legal 
development the self-contained and specialized "juridical" treatment of. 
legal questions is an alien idea, and they are not at all interested in any 
separation of law from ethics. This is particularly true, genera11y speak
ing, of theocratically influenced legal systems, which are characterized 
by a combination of legal rules and ethical demands. Yet in the course 
of this kind of rationalization of legal thinking on the one hand and 
of the fonns of social relationships on the other, the most diverse con
sequences could emerge from the nonjuridicaI components of a legal doc
trine of priestly make. One of these possible consequences was the 
separation of fas, the religious command, from ius, the established law 
for the settlement of such human conHicts which had no religious rel
evance.· In this situation, it was possible for ius to pass through an inde
pendent course of development into a rational and formal legal s~tem, 
in which emphasis might be either upon logical or upon empirical ele
ments. This actuaHy happened both in Rome and in the Middle A~ 
We shall discuss later [V:2, v:8] the ways in which ~ relationship 
between the religiously 6xed and the freely established components of 
the law were detennined in these cases. As we shaH ~ hereafter) [sec. 
~i] it was quite possible, as thinking became increasing secular, for 
the sacred law to enCQunter as a rival, Of to be replaced by, a "natural 
law" which would operate beside the positive law partly as an ideal 
postulate and partly as a doctrine with varying actual influence upon 
legislation or legal practice. It was also possible, however, that the reli
gious pre~criptions were never differentiated from secular rules and that 
the characteristically theocratic combination of religious and ritualistic 
prescriptions with legal rules remained unchanged. In this case, there 
arose a featureless conglomeration of ethical and legal duties, moral 
exhortations and legal commandments withQut formalized explicitness, 
and the result was a speci6caHy non-fo1'tnd type of law. Just which of 
these two possibilities actually occurred .depended upon the already men
tioned characteristics of the religion in question and the principles that 
govema:l its relation to the legal system and the state; in part it de-
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pended upon the power position of the priesthood vis-a-vis the state; and 
finally, upon the structure of the state. It was because of their special 
structure of authority that in almost all the Asiatic civilizations the last 

, mentioned of these courses of development came to emerge and ~rsist. 
But although certain features in the logical structure of different 

legal systems may be similar, they may nevertheless be the result of 
diverse types of domination. Authoritarian powers resting on personal 
loyalty, such as theocracy and patrimonial rt}onarchy, have usually 
created a nonformal type of law. But a nonformal type of law may also 
be produced by certain types of democracy. The explanation lies in the 
fact that not only such power-wielders as hierarchs and despots. and 
particularly enlightened desj>Ots, but also democratic demagogues may re
fuse to be bound by formal rules, even by those they have made them
selves, excepting, however, those norms which they regard as religiously 
sacred and hence as absolutely binding. They all are confronted by the 
inevitable conBict between an abstract formalism of legal certainty and 
their desire to realize substantive goals. Juridical formalism enables the 
legal system to operate like a technically rational machine. Thus it 
guarantees to individuals and groups within the system a relative maxi
mum of freedom, and greatly increases for them the possibility of .pre
dicting the legal consequences of their actions. Procedure becomes a 
specific type of pacified contest, bound to fixed and inviolable "rules of 
the game." 

Primitive procedures for adjusting conRicts of interest between kin
ship groups are characterized by rigorously formalistic rules of evidence. 
The same is true of judicial prOcedure in Dinggenossenschaften. As we 
have seen, these rules were at first inRuenced by magical beliefs which 
required that the questions of evidence should be asked in the proper 
way and by the proper party. Even afterwards it took a long time for 
the law to develop the idea th~t a fact, as understood today, couId be 
"established" by a rational procedure, particularly by the examination of: 
witnesses, which is the most important method now, not to speak at all, 
of circumstantial evidence. The compurgators of earlier epochs did not 
swear that a statement of fact was true but confirmed the rightness of 
their side by exposing themselves to the divine wrath. We may o~ , 
that this practice was not much less realistic than that of our days when 
a great many people, perhaps a majority, believe their party task as ' 
witnesses to be simply that of "swearing" as to which party is "in the 
right." In ancient law, proof was therefore not regarded as a "burden" 
but at least in large part as a "right" of the party to which it was 
attributed. The judge. however, was strictly bound by these rules and 
the traditional methods of proof. The modem theory of as late a period 
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~ that of "common law" procedure' is different from ancient procedure 
only in that it would treat proof as burden. It, too, binds the judge to 

the motions of, and the evidence offered by, the parties and, indeed, the 
.same principle applies to the entire conduct of the suit: in accordance 
with the prindple of adversary procedure the judge has to wait for the 
motions of the parties. Whatever is not introduced or put into a motion 
does not exist as far as the judge is concerned; the same is true o£ facts 
which remain undisclosed by the recognized methods of proof, be they 
rational or irrational. Thus, the judge aims at establishing only that 
relative truth which is attainable within the limits set by the procedural 
acts of'the parties. 

This exactly was the character of adjudication in its oldest known, 
most clear-cut fonn! arbitration and composition between contending 
kinship groups, with oracle or ordeal constituting the trial procedure. 
1his ancient legal procedure was rigorously formal like all activities 
oriented towards the invocation of mag1cal or divine powers; but, by 
means of the irrational supernatural character of the decisive acts of 
procedure,.i t tried to obtain the substantively "right" decision. When, 
however, the authority of, and the belief in, these irrational powers 
came to be lost and when they were replaced by rational proof and the 
logical derivation of decisions, the fomalistic adjudication had to become 
a mere contest between IitiganLs, regulated so as to aim at the relatively 
optimal chance of finding the truth. The promotion ef the progress of 
the suit is the concern of the parties rather than th'at of the state. They 
are not compelled by the judge to do anything they do not wish to do at 
their own initiative. It is for this very reason that the. judge cannot 
co~ply with the quest for the optimal realization of substantive demands 
of a politica~ ethical or affective character by means of an adjudication 
which could give effect to considerations of concrete e'xpedlency or 
equity in individua; cases. Formal justice guarantees the maximum 
freedom for the interested parties to represent thei~ formal legal interests, 
But -because 01 the unequal distribution of economic power, which the 
~ of fonnal justice legalizes. this very freedom must time and again 
produce consequences which are contrary to the substantive postulates of 
religious ethics or of political expediency. Fonnal justice is thus repug
nant to all authoritarian powers, theocratic as well as patriarchic, because 
it diminishes the dependency of the individual upon the grace and 
power of the authorities,' To democracy, however. it has been repugnant 
because it decreases the dependency of the legal prattice and therewith 
of the individuals upon the decisions of their fellow citizen~.7 Further
more, the development of ~le trial into a peaceful contest of conHicting 
interests can .contribute to the further concentration of economic and 
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social power. In all these cases formal justice, due to its necessarily 
abstract character, infringes upon the ideals of substantive justice. It is 
precisely this abstract character which constitutes the decisive merit of 
formal justice to those who wield the economic power at any given time 
and who are therefore interested in its unhampered operation, but 
also to those who on ideological grounds attempt to break down au
thoritarian control or to restrain irrational mass emotions for the pUlpose 
of opening up individual opportunities and liberating capacities. To all 
these groups nonfonnal justice simply represents the likelihood of ab
solute arbitrariness and subjectivistic instability. Among those groups 
who favor formal justice we must include all those political and eco
nomic interest groups to whom the stability and predictability of legal 
procedure are of very great importance, i.e., particularly rational, eco
nomic, and political organizations intendei"to have a rermanent charac
ter. Above all, those in possession of economic power look upon a formal 
rational administration of justice as a guarantee of "freedom," a value 

, which is repudiated not only by theocratic or patriarchal-authoritarian 
groups but, under certain conditions, also by democratic groups. Formal 
justice and the "freedom" which it guarantees are indeed rejected by all 
groups ideologically interested in substantive justice. Such groups are 
better served by khadi-justice than by the formal type. The popular 
justice of the direct Attic democracy, for example, was deCidedly a 
form of khadi-justice. Modern trial by jury, too, is frequently khadi
justice in actual practice although not according to formal law; even 
in this highly formalized type of a limited popular adjudication one 
can observe a tendency to be bound by formal legal rules only to the 
extent directly required by procedural technique. Quite generally, in 
all forms of popular justice decisions are reached. on the basis of con
crete, ethical, or political considerations or of feelings oriented toward 
social justice. Political justice prevailed particularly in Athens, but it 
can be found even today. In this respect, there are similar tendencies 
displayed by popular demoeracy on the one hand and the authoritarian 
power of theocracy or of patriarchal monarchs on the other. When, for 
exampl~, French jurors, contrary to formal law, regularly acquit a 
husband 'who has killed his wife's paramour caught in the act, they 
are doing exactly what Frederick the Great did when he dispensed 
"royal justice" for the benefit of Arnold, the miller.s Even more so does 
the distinctive characteristic of a theocratic administration of justice 
consist entirely in the primacy of toncrete ethical considerations; its 
indifference or aversion to formalism is limited only in so far as the 
rules of the sacred law are expliCitly formulated. But in so far as nonns 
of the latter apply, the theocratic type of law results in the exact 
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opposite, viz., a law which, in order to be adaptable to changing circwn
stances, develops an extremely formalistic casuistry. Secular, patrimonial
authoritarian administration of justice is much freer than theocratic 
justice, even where it has to conform with tradition, which usually 
allows quite a degree of flexibility. 

Finally, the administration of justice by honoratiores presents two 
aspects dependir,g on what legal interests there are involved, those of 
the honoratiores' own class or those of the class dominated by them. 
In England, for instance, all cases coming before .the central courts were 
adjudicated in a strictly formalistic way. But the courts of justices of 
the peace, which dealt with the daily troubles and misdemeanors of the 
masses, were informal and representative of khadi-justice to an extent 
completely unknown on the Continent. Furthermore, the high cost of 
litigation and legal services amounted for those who could not afford 
to purchase them to a denial of justice, which was rather similar to that 
which existed, for other reasons, in the judicial system of the Roman 
republic,9 This denial of justice was in dose conformity with the in
terests of the propertied, especially the capitalistic, classes. But such a 
dual judicial policy of formai adjudication of disputes within the upper 
class, combined with arbitrariness or de facto denegation of justice for 
the economically weak, is not always possible. If it cannot be had, capi
talistic interests will fare best under a rigorously formal system of ad
judication, which applies in all cases and operates under the adversary 
system of procedure. In any case adjudication by honoratiores inclines 
to be essen~ally empirical, and its procedure is complicated and expen
sive. It may thus well stand in the way of the interests of the bourgeois. 
classes and it may indeed be said that England achieved capitalistic 
supremacy among the nations not because but rather in spite of its 
judicial system. For these very reasons the bourgeois strata have gen
erally tended to be intensely interested in a rational procedural system 
'and therefore in a systematized, unambiguous, and specialized formal 
Jaw which eliminates both obsolete traditions and arbitrariness and in 
which rights can have their SOurce exclusively in general objective 
norms. Such a systematically codified law was thus demanded by the 
English Puritans/o the Roman Plebei\lns,l1 and the German bourgeoisie 
of the nineteenth century. But in all these cases such a system was still a 
long way oil'. 

In the administration of justice of theocratic type, in adjudication 
by secular honoratiores (as judges or private or officially patented juris
consults), as well as in that development of law and procedure which is 
based upon the imperium and the contempt powers of magistrates, 
princes, or officials holding in their hands the direction of the lawsuit,lZ 
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the view is at first strictly adhered to that fundamentally the law has 
always been what it is and that no mOre is needed than an interpretation 
of its ambiguities and its application to particular cases. Nonetheless, as 
we have seen [in sec. iii], the emergence of rationally compacted nonns 
is in itself possible even under rather primitive economic conditions, 
once the hold of magical stereotypiozation has been broken. The exist
ence of irrational techniques of revelation as the sole means of in
novation has often implied a high degree of Rexibility in the norms; 
their absence, on the other hand, has resulted in a higher degree of 
stereotypiozation, because in that event the sacred traditivll as such 
remained the sole holy element and would thus be sublimated by the 
priests into a system of sacred law. 

2. The Substantive Rationalization of Sacred Law 

, Sacred law and sacred lawmaking have emerged in rather different 
ways in different geographical areas and in different branches of the 
law; their persistence has likewise varied. We shall completely disre
gard at this point of our analysis the special attention which sacred law 
pays to all problems of punishment and atonement, a concern orig
inally caused by purely magical norms; nor shall we here consider its 
interest in political law! or the originally magically couditioned norms 
which regulated the times and places at wh~ch trials we[e allowed to 
take place, or the modes of proof. In the main, we shall d~al only with 
"private law" as commonly understood. In this branch of law, the 
fundamental principles regarding the permissibility .md the incidents of 
marriage, the law of the family, and, closely related to it, that of in
heritance, have constitutf;.J a major branch of sacred law in China and 
India as well as in the Roman fas, the Islamic shariah, and the medieval 
canon law. The and~nt magical ptohibitions of incest were early forms 
of religious regulation of marriage,a In addition there was the impor
tance of appropt1<1te s;::crinces to doe anc.:.swrs and other femilial sacra., 
which caused the intnlS:Dn of sacred l.lw 1n~o the Jaw of the family and 
inheritance. In the areas of Christianity. y..h~re the latter intere.c;l<; lost 
part of their significance, the fiscal inte!'ests of the Chllrch in the validity 
of wills operated to maintain its control in the field of the law of inher
itance." 

Secular trade law was liable to come into conflict with the re
ligious nonns relating to objects and places dedicated to religious pur
poses or consecrated for other re.J "'n:; or m&.gically tabooed. In the 
sphf'le of contract, sacred law intervened on purely formal grounds 
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whenever a religious form of promise, especially an oath, had been 
used. a situation which occurred frequently and in the beginning, we 
may surmise, regularly.u On substantive grounds, sacred law became 
involved whenever important norms of a religious-ethical charact.er, for 
instance, the prohibition of usury, entered the picture. 

The relations between temporal and sacred law in general can vary 
considerably, depending upon the particular principles underlying the 
religious ethics in question. As long as religious ethics remains at the 
stage of magkal or ritualistic formalism, it can, under certain circum
stances, become paralyzed and completely ineffective through its own 
inherent means of refined rationalization of magical casuis~ry. In the 
course of the history of the Roman republic the fas met with just this 
fate. There was scarcely a single sacred norm for the circumvention of 
which one could not have invented some appropriate sacred device or 
form of evasion. \6 The College of Augurs' power of intervention in cases 
of defective religious form and evil omiHa, which meant, practically 
speaking, a power to rescind the resolutions of the popular assemblies, 
was never formally abolished in Rome as it had been by Pericles and 
Ephialtes in the case of the equally sacredly conditioned power of the 
Athenian Areiopagus.I7 But under the absolute domination of the priest
hood by the secular magisterial nobility, this power served political 
purposes exclusively, and its application, like that of the substantive 
fas, was rendered practically innocuous by peculiar sacred techniques. 
Thus, like the Hellenic law of the late period, the thoroughly secular
ized ius was guaranteed against intrusions from this direction, despite 
the extraordinarily large role played in Roman life by considerations of 
ritual obligation. The subordination of the priesthood to the profane 
power in the ancient polis and certain peculiar characteristics of the 
Roman Olympus and of its treatment of which we have spoken, were the 
facl:Ors by which this line of development was determined in Rarne.'8 

3. Indian Law 

The situation was the reverse where a dominant priesthood was able 
to regulate the whole range of life ritualistically and thus to a con
siderable extent to control the entire legdl system, as was the case in 
India. '9 Accv:ding to prevailing Hindu theory, all law is contained in 
the Dharma-Sutras. TI:: purely secular development of law was con
fined to the establishment of particular systems of law for the various 
voc~tional groups of the :m.t'~c:hl!nts, artisans, and so forth. No one 
doubted the right of the vocariOllal groups and castes to cs{;!.h~sh their 
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own laws, so that the prevailing state of affairs could be summarized in 
the maxim: "Special law prevails over general Iaw."20 Almost all of 
the actually obtaining secular law came from these sources. This type 
of law, which covered almost the entire 6eld of matters of daily life, 
was, however. disregarded in priestly doctrine and in the philosophical 
schools. Since no Que thus specialized in its study and administration, 
it escaped not only aU rationalization, but also lacked a reliable guar
anty of validity in cases of divergence from the sacred law, which latter 
was in theory absolutely binding, even though it was widely disre
garded in practice. 

Lawfinding in India represented that same characteristic inter
mixture of magical and rational elements which corresponds to both 
the peculiar kind of the religion and the theocratic-patriarchal regula
tion of life. The formalism of procedure was on the whole rather slight. 
The courts were not of the type of popular justice. The rules that the 
king is bound by the decision of the chief justice and that lay members 
(viz., merchants and scribes in the older sources and guild masters and 

'scribes in the later ones) must he among the members of the COurt are 
both expressive of rational tendencies. The great significance of private 
arbitration corresponded to the autonomous law creation by the consod
ations. However, appeals from the organized tribunals of the consocia
tions to the public courts were permitted as a general rule. The law of 
evidence is today primarily rational in character; resort is primarily 
had to instruments in writing and to the testimony of witnesses. Ordeals 
were reserved for cases in which the results of the rational means of 
evidence were not sufficiently clear_ In those situations, however, they 
preserved their unbroken magical significance. This was especially true 
of the oath, which was to he followed by a period of waiting to deter
mine the consequences of the self.curse. Similarly the magical means of 
execution, especially the crediror's starving himself to death before the 

. door of the debtor,?' existed along with the official enforcement of judg
ments and legalized self-help. A practically complete parallelism of 
sacred and secular law existed in criminal procedure. But there was 
also a tendency towards the fusion of both these types of law, and on 
the whole sa~red and secular law constituted an undifferentiated body, 
which obscured the remnants of the ancient Aryan law_ This body of 
law was, in turn, largely superseded by the autonomous administration 
of justice of the consociations, especially the castes, which possessed the 
mO:St effective of all means of compulsion, viz., expulsion. 

Within the territory whee Buddhism prevailed as the religion of the 
state, i.e., in Ceylon, Siam, Malaya, Indo-China, and especially Cam· 
bodia and Burma, the legislative in8ue;.nce of the :Buddhist ethics was 
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far from slight.2t lne Buddhist ethics was responsible for the equal 
status of husband and wife as expressed, for instance, in the lUle of 
cognatic inheritance or the system d community property, or in the 
duty of filial piety, established in the interest of the parents' fate in the 
beyond, <.nd requiring, among other things, the heir's liability for the 
debts of the deceased. The whole law came to be permeated with ethical 
elements which found eJlpression in the protection of slaves, the leniency 
of the penal law (except the often extremely ClUel punishment for p<>' 
litical crimes), and tn the admissibility of giving' bond for keeping the 
peace. Yet even the relatively worldly ethics of Buddhism was so pre
occupied with conscience on the one hand and ritual formalism on the 
other that a system of sacred '1aw" could scarcely deveJop as the sub
ject matter of a specialized learning. Nonetheless, a legal literature, 
Hindu in tone, did develop and made possible the proclamation in 
Burma in 1875 of the "Buddhist law" as the official law, meaning ty 
Buddhist law a law of Hindu origin, modified in the direction of Bud· 
dhism. 

4. Chinese Law 

In China, %3 on the other hand, the magical and animistic duties were 
restricted by the power-monopoly of the bureaucracy to the purely 
ritual sphere. Thus, as we have seen and shall see further, it exercised 
profound influences on economic activity. The irrationalities of Chinese 
administration of justice were caused by patrimonial rather than theo- ' 
cratic factors. Legal prophecy, like prophecy in general, has been un
known in China, at least in historical times; there also was no stratum 
of responding jurisconsults and no specialized legal, training. All this 
corresponded to the patriarchal charader of the political association, 
which was opposed to any deveJopment of formal law. The "Wu" and 
the "Wei" (Taoist magicians) were the counselors in matters of magical 
ritual. Those of their members who had passed the examinations and 
had, accordingly, a literary ~ducation, were advisors to families, kinship 
groups, and villages in ceremonial and legal matters. 

5. Islamic Law 

In Islam there was, at least in theory, not a single sphere of life 
in which secular law could havt; developed independently of the claims 
of sacred nOrms. In fact, there occurred a rather far-reaching reception 
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of i. IeHen i~ ,WQ Homan lilw."' Otrlci:l.i1y: howe'.:er, the entjr-,; ~OIpUS of 
'1 l' ,j' • 'f' ,. , f'rlV;(ie nw W:j$ (:,aunt.'a to be a:· l:Her~ (statIon 0 lne !\.orar, or Its 

d<i.bvradoll through .~ustomary law. T1:,,; tc~)k plaCi~ wh~!ll, after the 
;';)11 of the OmaYY_Hi Caliphat~~ and the ,,~::~blishm"~r;..~ of n':! of the 
Abbass.ids, the cat'$w:rpapist principles of thf.: ZV1'Ct<Jstri'ln Su3sGnid .. 
we're transplanted into Islam in the namt: of a rdurn ~v th(: sacred nadi
tion.n The st..ltus of sacred law in Islam is an ideal example d the 
way in which sacred law operates in a genuinely prophetical1r c:'ea:ed 
scrirtural religion. The Koran itself contains quite a few rules of posi
tive bw (su;.:h :lS, for instance, the abolition of th~ prohibition of mar· 
riage !1et\\o-'ten a man and his adoptive daughter-in-law, the very liberty 
of wlJich I'vlohammed m,(,iled himself). But the bulk of the legal pre~ 
..-::riptiuns are of a Jilferent origin. Formally, they usually appear as 
hadith, i.e., exemplary deeds and sayings of the pt'ophet, the authenticity 
of ... ;hich was attested to by a successive line of recognized transmitters 
extending back by oral transmission to the contemporaries of the 
prophet, which originally meant :,ack to the specially qualified com
panions of Mohammed. Due to this unbroken chain of personal trans
mitters the prescripthns are, or are said to he, (!xcl115ively orally 
transmitted, and constitute the Sunna, whkh is not an interpreLation 
~f the Koran itself, but a tradition alongside the Koran. Its oldest com
ponent parts derive mainly from the pre-Islamic period, particularly 
from the customary law of Medina, the compilation and editing of 
which as Sunna has been attributed to Mnlik-ibn-Anas. But neither the 
Koran nor the Sunna were by themselves die sources of the law used 
by the judges, These sources · ..... ere rather the fikh, i.e., the product of 
the speculative labors of the law schooh, which are collections of hadiths 
arranged either according to authors (mumad) or to subject matter 
(musannaf, of which six constitute the traJition~1 canon). The (lkh 
comprises ethical as well as legal commands and has contained, ever 
since the law became crystallized, an increasingly large section of a 

. completely obsolete character. The crystallization was officially achieved 
through the belief that the charismatic, juridical-prophetic power of 
legal intelpretation (ijtihad) had been extinguished: since the seventh 
or eighth century, that is, the thirteenth or four~enth century of the 
-Christian era, a belief similar to that of the Christian Church and to 
that of Judaism regarding their assumption that the prophetic age had 
come to an end. The prophets of the law, the mujtahidun of the charis
matic epoch, were still thought of as the agents of juridical revelation, 
although only the founders of the four law schools (madhah), acknowl
edged as orthodox, were given complete recognition. After the extinction 
of the ijihad omy commentators Cmuqallidin) remained and the law 
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became absolutely fixed. The struggle among the four orthodox law 
schools wal. primaIily a conflict about the components of the orthodox 
Sunna, but it was also a confiict over methods of interpretation, and 
even these differences were increasingly stereotyped once the law was 
fixed. Only the small Hanbalite School rejects all bida, i.e., all new law, 
all nev.~ hadith, and all rational schemes of interpretation. Thus, as well 
as because of its postulate of coge int1'are, t6 it has ctlt itself off from the 
other schQOls wnich, in principle, arC tolerant of I!ach othtr. The schools 
differ by the different roles ascribed to le&31 science in the creation of 
new law. The Malekite Sch('.-.f ,~"" duminant for a long time in Africa 
and Arabia. Since it' originated in the oldest political center of Islam, 
Medina, it was especially uninhibited, perhaps as might l}ave been ex
pected, in incorporating pre-Islamic h.v, But it was bound to a greater 
extent by tradition th~'l the Hanefite School, 'wtlich er.lerged from Iraq 
and was, ~ccordingly, deeply affecLt:d by uyzantine inAuences.~7 Its 
role was particularly important in the COUIt of the Caliph, and it is 
still the official school in TUl'keytB and the dominant one in Egypt 
The main contribution of th~ Hanebte jurisprudence, which was in 
dose c:ontact with the ideas of the palace, seems to have been the 
dtvelopment of the empirical techniques of Islamic Jurists, i,e" the use 
of analogy (qiras). I t also proclaimed the :a'r, i.e., the idea that learned 
doctr~e was an independent source of law, together with the received 
interpretation of the Koran. The Shafiite school, which originated in 
Baghdad and spread into Southern Arabia, Egypt, and Indonesia, is 
regarded as opposed not only to both these Hane6te characteristics, 
that is, the role ascribed to learned opinion and borrowings from foreign 

'1aw, but also to the Malekites' elastic attitude toward tradition. It is thus 
regarded as more traditionalistic, although it has nevertheless achieved 
similar results through its large-sc;:ale reception of hadiths of ·que~tion

. able genUineness. The conflict between the Ashab-al-hadith i.e., the 
conservative traditionalists, and the Ashab-al-fikh, i.e" the rationalistic 
jurists, has persisted through the entire history of Islamic law. 

The sacred law of Islam is throughout specifically a "jUIists' law." 
Its validity rests on idshma (idshftul-al-ammah-tacitus consensus 
omnium) which is defined in practic~ as the agreement of the prophets 
of the law, i.e., the great jurists (fuqaha). Besides the infallible prophet, 
only the idshttul are officially infallible. Koran and Sunna are merely 
the historical sources of the idshma. The judges do not consult the 
Koran or the Sunna, but the compilations of the idshma, and they are 
not allowed independently to interpret the sacred writings or traditions. 
The Islamic jurists were in a position similar to that of the Roman 

. jurists, and especially the organization of their schools is reminiscent 
of that in Rome. The jurist's activities involv~d both legal coniultatiOll. 
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and the teaching of students. He was therefore in conta~t with the prac
tical requirements of his cuents as well as the practical pedagogical 
demands, which necessitated systematic classification, But the subordi
nation both to the fixed interpretative methods laid down by the heads 
of the schools and to the authoritative commentaries excluded, ever 
since the close of the ijtihad period, all freedom of interpretation. In 
the official universities, like AI-khar of Cairo, which includes among 
its faculty representatives of all fo-.u orthodox schools, teaching became 
the routinized recitation of fixed sentiments,28' Certain essential charac
teristics of Islamic organization, viz" the abr.ence of [Church1 Councils 
as well as of doctrinal infallibility (like that asccibed to the papal 
office], influenced the development of the sacred law in the direction 
of a stereotyped "juriSts' law." Actually, however, the direct applicability 
of sacred law was limited to certain fundamental institutions within a 
range of substantive legal domain only slightly more inclusive than that of 
medieval canon law. However, the universalism which was claimed by 
the sacred tradition'resulted in the fact that inevitable innovations had to 
be supported either by a fetwa,3fJ which could almost always be obtained 
in a particular case, sometimes in good faith and sometimes through 
trickery, Or by the disputations casuistry of the several competing ortho
dox schools. As a consequence of these factors, together with the already 
mentioned inadequacy of the formal rationality of jUljdical thought, 
systematic lawmaking, aiming at legal uniformity or consistency, was 
impossible. the sacred law could not be disregarded; n~r could it, 
despite many adaptations, be really carried out in practice. As in the 
Roman system, officially licensed jurists (muftis, with the Sheikh-ill
Islam at their head) can be called on for opinions by the khadis or 
the parties as the occasion arises. lneir opinions are authoritative, but 
they also vary from person to person; like the opinions of oracles, they 
are given without any statement of rational reasons. lnus they actually 
increase the irrationality of the sacred law rather than contribute, how
ever slightly, to its rationalization. 

As a status. grOQp law, the sacred law applies only to the Muslim but 
not to the subject population of unbelievers. As a consequence, legal 
particularism continued to exist not only for the several tolerated de
nominations, which were privileged. partly positively and partly nega
tively, but also as local or vocational custom. The scope of the maxim 
that "special law prevails over the general law of the land," although 
it claimed an absolute validity, was of doubtful application whenever 
particular laws happened to conflict with sacred nortns, which, them
selves. were s.ubject to thoroughly unstable interpretations. lne com
mercial law of Islam developed from the legal techniques of late Antiq
uity a variety of norms, quite a few of which were directly taken over 
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~)y tIle \Vt!st.)! In Islam itself. however, the validity of the!ie commercial 
norms diu not derive from enactment or from stable prin;;lpies of a 
rational legal system. Their g.laranty consisted in nothing but the mer
chams' sense of honesty and economic inBuenct:. The saCTed tmditions 
rather threatened than promoted most of these particularistic mstitu
tions. Tiwy existed praeter legem. 

This impediment to legal unification and consistency always existed 
as a natural consequence wherever the validity of sacred law or im
mutable tradition has been taken seriously, in China and India just as 
in the territories of Islam. Even in Islam the system of personal iaws 
applied to the purely orthodox schools, in the same way in which it 
once applied as part of the folk laws in the empire of the Carlovin
gians." It would have been 'quite impossible to create a lex terrast such 
as the Common Law had become since the Norman Conquest and. 
officially. since Henry II. We actually find in all the great Islamic 
empires of the present time a dualism of leligious and secular adminis
tration of justice: the temporal official st.ands beside the khadi, and the 
secular law beside the shari'ah. Similarly to the capitularies of the 
Carlovingians, this _,ecular !aw (qa1lim) began to expand from the very 
beginning. i.e. since the times of the Omayyad Khalifs, and to assume 
increasing importance in relation to the sacred taw. the more the b.~ter 
hec~me ~!ereotyped. It became binding for the secular courtS whose' 
jurisdiction came to prevail in all matters except those concerning 
tutelage. marriage, inheritance. divorce, and, to some extent, settled 
lands and certain other aspects of hmd law. These courts <::re not con
cerned at all with the prohibitions of the sacred law but decide acccrd
ing to local custom, since every systematization of even the secular law 
was prevented by the continuous intervention of spiritual norms. Thus 
the Turkish Codex, which began to be promulgated in 1869. is not a 
Code in the true sense, but simply a compilation of Hanefite norms.3J 
We shall see that this state of affairs has had important consequences as 
regards economic organization. 

6. Persian Law 

In. Persia, where the Shiite form of Islam is the established religion, 
the irrationality of the sacred law is even greater, since there it does 
not even possess the relatively firm bases given by the Sunna. The 
belief in the invisible teacher (Imam) who, at any rate in official theory, 
is regarded as infallible, is only a poor substitute.H The members of the 
judiciary are "admitted" by the Shah, who, as a religiously illegitimate 
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ruler, is compelled to pay the greatest regard to the wishes of the local 
honoratiores. This "admission" is no "appointment," but rather the 
agregation of candidates graduated from the theological schools. There 
are judicial districts, but the jurisdictions of the individual judges do 
not seem to be dearly fixed, as the parties may choose from among a 
number of competing judges. The charismatic character of these jurid
ical prophets is thus dearly indicated. The rigorous sectarianism of the 
Sht'ah, which is accentuated by Zoroastrian inHuences, would have 
prevented as unclean all economic intercourse with unbelievers if not 
through many "fictions" this seclusionism demanded by sacred law had 
ultimately been almost completely renunciated. There was thus brought 
about an extensive withdrawal of sacred legal in"Auences from al
most all spheres of activity that are of any economic and political 
consequence. The same retreat of sacred law took ,race in the po
litical sphere when constitutionalism was justified,' through fetwas, 
by quotations from the Koran. Nevertheless, the theocracy is even 

, today far from being a negligible factor in economic life. Despite the in
creasing shrinkage of its range of influence, the theocratic element in 
adjudication was and still is-together with the peculiar features of 
Oriental patrimonialism which will be treated later-of great signincance 
for economic activity. Here, as elsewhere, this fact is due less to the 
positive content of the norms of the sacred law than to the attitudes 
prevailing in judicial administration, 'which is aiming at "material" 
justice rather than at a formal regulation of conflicting interests. It 
arrives at decisions in accord with considerations of equity even in 
those cases concerning real property which belong to its jurisdiction. 
Such considerations are all the more likelv where the law is uncodified. 
Predictability of decisions of kadi justic~ is thus at a minimum. As 
long as religious courts had jurisdiction over land cases, capitalistic 
exploitation of the land was thus impossible, as, for instance, in T u
nisja.~" However, capitaliSt" interests succeeded in eliminating this juris
diction. The whole situation is typical of the way in which theocratic 
judicial administration has interfered and must necessarily interfere 
with the operation of a rational economic system: It is only the precise 
extent of this interference which varies from place to place. 

7. Jewish Law 

Jewish sacred law has certain fonnal similarities with' Islamic sacred 
law, although its context was quite the reverse of that in which Islamic 
sacred law existed. as AmQng the Jews, too, the Torah and the interpre-
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tative and supplementary sacred tradition purported to obtain as a 
" nonn of universal validity in all areas of life; similarly, the sacred law 

obtained only for the coreligionists. But unlike Islam, the bearers of 
this legal system were not a luling stratum but lather a pariah people. 
Hence commerce with outsiders was juridically foreign commerce, and 
it was to be governed in part by different ethical norms. To the legal 
norms obtaining in their environment the Jews tried to adapt them
selves to the extent permitted by that environment and to the extent 
that it did not run counter to their own ritualistic scruples. As early 
as in the period of the kings, the old local oracle, the Urim and 
Thummim,n had already been supplanted. by juridical prophets, who 

, contested the king's competence to issue legal orders with much greater 
effectiveness than their counterparts in Cermanic law. _ 

In the post-Exilic age the Nebiim, i.e., the soothsayers and quite 
probably law prophets of the period of the kings,'· were replaced, as we 
have seen, by the Pharisees who were originally a stratum of intellectuals 
of upper-class origin with marked Hellenistic traits; later they also in
cluded small middle-class people who engaged in sCliptural intelpreta~ 
tion as a pastime.39 Thus there developed, at the latest in the last pre
Christian century, the scholastic treatment of ritual and legal questions 
and thereby the legal technique of the expositors of the Torah and the 
consulting jurists of the two Eastern centers of Judaism: Jerusalem and 
Babylon.tO Like the Islamic and Hindu lawyers, they were the bearers 
of a tradition which in part rested on the interpretation of the Torah 
but was also in part independent of it. Cod had given that tradition to 
Moses during their forty--day encounter on Sinai. By means of this tradi- ' 
tion the official institutions, for instance, It:virate mauiage:' were as 
markedly transfonned as was the case in Islam or in India. Furthennore, 
like that of Islam and India, it was at first a strictly oral tradition. Its 
written fixation by the T annaimU began with the increasing fragmenta
tion of the diaspora and the development of a scholastic treatment in 
the schools of Hillel [ca. 30 B.C.-A.D. IOJ and Shammai after the begin
ning of the Chlistian era. This 'was undoubtedly done to guarantee 
unity and consistency once the judge had become bound to tk re
sponses of the consulting legal scholars and therefore to precedents. As 
in Rome and England, the authorities for the particular legal sayings 
were cited, and vocational training, examinations, and licensing finally 
replaced the fonnerly free legal prophecy. The Mishnah4

& is still the 
produ(:t of the activities of the respondents themselves, collected by 
Rabbi Judah the Patriarch rca. 135-220]. The Cemara, its official com
mentary, is, on the other hand, the product of the activities of the teach
ing lawyers, the Amoraim, who had succeeded the first interpreters and 
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who translated into Aramaic and interpreted for the audience the 
Hebraic passages recited by the reader. In Palestine they bore the title 
rabM and a corresponding one in Babylon (mar). A "dialectical" 
treatment along the lines of occi~tal theology could be found in the 
Pumbeditha "academy" of Babylon. But this method became funda
mentally suspect during the later period of orthodoxy anc{ it is con
~emned today. Since then a speculative theological treatment of the 
Torah has been impossible. More explicitly than in India and in Islam 
the dogmatic~fying and the legal elements in the tradition, the 
hDggat4zh and the halakhah, were separated from one another both in 
llterature and in division of labor. In its external aspects the center of 
learned activity and organization shifted increasingly toward Baby Ion. 
The Exilarch CResh galutha) lived in Babylon from the time of Hadrian 
on and into the eleventh century. His office, which was hereditarily 
transmitted in the Davidic family, was officially recognized by the 
Parthian and PeIsian, and later by the Islamic, rulers; he was provided 
with a pontifical retinue, his jurisdiction was acknowledged for a long 
time, even in criminal matters, and under the Arabs he had the power 
of excommunication. The bearers of the legal development were the 
two competing academies at Sura and p'umbeditha, of which the former 
was the more distinguished. Their preSidents, the Geonim, combined 
judicial activity as members of the Sanhedlin with .consultative practice 
for the entire Diaspora and with academic teaching of law. The Ge'onim 
were partIy elected by the recognized teachers and partIy designated 
by the Exilarch. The external academic organization resembled that of 
the mediewl and oriental schools. The regular students resided at the 
school; in the month of the Kalla·· they were joined from abroad by 
large numbers of more matu~e candidates for rabbinical 'Office, who came 
to participate in the academic discussions of the Talmud. The Gaon 
issued his responses either spontaneously or after discussion dUIing 
Kalla or with the students. 

lhe literaIY works of the Geonim, which began roughly with the 
sixth century, were, in form, no more than commentaries. Theirs was 
thus a more modest task than that of their predecessors, the Amoraim, 
who creatively expounded the Mishnah, or that of the successors of 
the latter, the Saboraim, who commented on it in a relatively free 
manner, not to speak at all of the Tannaim. But, in practice, and as a 
remIt of their elaborate and strong organization, they succeeded in 
having the authority of the Babylonian Talmud triumph over that of 
the Palestinian. It is true that this supremacy applied mainly to the 
Islamic countries, hut up until the tenth century it was accepted also 
by the Jews of the Occident.· It was only after that and following 
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the extinction of the office of the EXilarchu that the West fretd itself 
from the Eastern in8uence. The Frankish rabbis of the Carlovingian 
epoch. Cor: instance, brought about the transition to monogamy. After 
the learned treatises of MaimonidesH and Asher,n although they were 
rejected by the Orthodox as ratioJlalistic, it was ultimately possible for 
the Spanish Jew Joseph Karo. in his Shulchan Aruch," to create a 
compendium which, as compared with the Islamic canonic treatises, was 
very manageable and brief. In practice this work then replaced the 
authority of the Talmudic ~. and in' Algiers, for example, as 
well as in Continental Europe, it came in many instances to guide prac
tice like a veritable code. 

Talmudic jurisprudence originated in a highly scholastic atmosphere 
and, during the very period of the emergence of the commentary on the 
Mishnah, it had much looser relations with legal practice than in both 
earlier and later periods. In consequence of these two factors, its fonnal 
appeacance demonstrated with great clarity the typlcal charactalstics 
of sacred law, i.e., its marked predominance of purely theoretically 
c:onstructed. hut lifeless, casuistry, which within the narrow limits of a 
purely rationalistic interpretatlDn could not be elaborated into a genu
ine system. The casuistic suh1ima~on of law was by no means slight. 
However, living and ~d law were thoroughly intermixed, and no 
distinction was made between legal and ethical nonns. 

In matters of substance innumerable receptions had occurred already 
in Talmudic times, from Near Eastern, especially the Babylonian, and 
later tl0m the Hellenistic and Byzantine, environments. But not every
thing in Jewish law which corresponds to the common Near Eastem la~. 
is borrowal On the other hand, it is intrinsically improbable that, 
as a modem theory holds, some of the most important legal institu
tions of capitalistic commerce, for instance, the instrument payable to 
hearer, were inv:ented by the Jews in their own law and then imported 
by them into the Occident." Instruments containing a bearer clause 
had been known already in Babylonian law of the age of Hammurab~ 
and the only question is whether they were instruments simply allow
ing the debtor to discharge his debt by making payment to the holder or 
whether they were genuine negotiable instruments payable to bearer.14 
The former type :of instrument can also be found in Hellenistic law.1t 
But the legal construction i..; different from what it is in the occidental 
negotiable instrument payable to bearer (Inhaberur1e.unden), which was 
in8uenced by the Germanic conception of the paper as the "embodi· 
ment" of rights and was therefore much- mote effective for purposes of 
commercialization." The Jewish origin of the modem types of securities 
is rendered im~robable by an additional fact, vi'Z., the fact that the 
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Occidental precursors of these securities originated in the pecWia.r needs 
of the various forms of early medjeval procdure which were dearly 
rational. Indeed dIe clauses which prepared the way for negotiahility 
~ginaIly did not serve commercial ends a t all hut rather those of 

. ~ure, above all that of providing a means for substituting a rep
'~ntative for the true party in interest.~~ So far not a single importa4 
don of a legal institution has been dearly demonstrated as attributable 
to the Jews,"· 

It was not in the Occident but rather in the Orient that Jewish 
law played a real role as an influence in the legal systems of other 
peoples.. Important elements of the Mosaic law were incorporated with 
Christianization into Armenian law as one of the components of its 
further development ~-~ In the kingdom of the Khazars, Judaism was the 
official religion and thus Jewish law applied there even formally.18 
FinaIIy, the legal history of the Russians makes it seem probahle that 
through the Khazars certain elements of the most ancient Russian law 
developed under the influence of Jewish4Talmudic law," The-:e was 
nothing similar in the Occident Although it is not impossihle that 
through the mediation of the Jews certain forms of business enterprise 
may have been imported into the Occident, it is improbable that these 
forms would have been of national Jewish origin. They are much more 
likely to have been Syrian-Byzantine institutions or, through these, 
HeIIenistic, or ultimately perhaps, institutions of common Oriental law 
deriving from Babylon. We must remember that in the importation of 
Eastern'commercial techniques into the West the Jews were in competi
tion with the Syrians, at least in late Antiquity.18 As far as its formal 
character is concerned, ger.uine Je\'.'ish law as such and, particularly, 
the Jewish law of obligations, were nO appropriate context at all for 
the development of such institutions as are reql!ired by modem capital4 

ism, Its relatively unhampered development of the contractual type of 
transaction in no way changes this situation. 
, NaturaIIy the influence of Jewish sacred law WlS all the more 

powerful in the internal -life of the family and the synagogue. It was 
especiaIIy significant there _ in so far as it was ritual. The strictly eco
nomic nonns were either, like the sahbatical year," confined to the. 
Holy Land-~ven there it has, through rabbinical dispensation, now 
been abolished--or rendered obsolete by changes in the economic 
system, or, like everywhere else, were made innocuous by formalistic 
practices of circumvention. Even before the emancipation of the Jews 
the extent to. and sense in, which the sacred law was stiIl valid varied 
greatly from place to place. FormaIIy, Jewish sacred law manifested no 
pttuIiar characteristics. As a special body of law and as one w~ich was 
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only imperfectly systematized and rationalized and which, while elaro. 
rated casuistically. was still not logically consistent. Jewish sacred law 
~ the general features of a product which had developed under 
the control of sacred norms and their elaboration by priests and theo
logical lawyers. However interesting the theme may be in itself, we 
have in this place no reason to give it special attention. 

8. Canon Law 

The Canon Law of Christ2nMm 9Ccupies a relatively special posi
tion with reference to all other systems of sacred law.'O In many of its· 
parts it was much more rational and more highly developed on the 
formal side than the other cases of sacred law. Furthermore. from the 
very beginning its relation to the secular law was one of a relatively 
clear dualism, with the respective jurisdictions fairly definitely marked 
in a manner not to be found elsewhere. This situation was, first of all, 
due to the fact that the early church had refused for cen~lries to 
have anything whatsoever to do with .state and law. Its relatively 
rational character. however, was the product of s~veral causes. When the 
Church saw itself compelled to seek relations with the secular author
ities, it arranged them, as we saw ech. VI:xv), with the aid of the Stoic 
conception of "natural law," that is, a rational body of ideas. More
over. the rational traditions of the Roman law lived on in its own ad· 
ministration. At the beginning of the Middle Ages the Western 
church took for i~ model the most formal components of German~c 
law in its attempt to create its first systematic body of law, the peni
temials.·1 Furthermore, the structure of the occidental medieval uni
versity separated the teaching of both theology and secular law from 
that of canon law and thus pr~Vented the growth of such theocratic 
hybrid structures as develo d elsewhere. The rigorously logical and 
prQfessionallegal technique which was developed through both ancient 
philosophy and jurisprudence was also bound to ~inRuence the treat
ment of Canon law. The collecting activity of the jurists of the church 
had to concern itself not, as almOst everywhere else, with responsa and 
precedents but with conciliar resolutions, official rescripts and decretals, 
and ultimately it even began to ~'create" such sources by deliberate 
forgery-a phenomeno;? that did not occur in any other church.n 

Finally, and above all, after the end of the charismatic epoch of the 
early church, the character of ecclesiastical lawmaking was inBuenced 
by the fact that the church's functionaries were holders of rationally 
defined bureaucratic offices. This conception, which was peculiarly 
characteristic of the church's organization and which. too, was a come· 
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quence or the connection with classical Antiquity, was temporarily 
interrupted by the feudal interlude of the early Middle Ages but re
vived and became all-powerful with the Gregorian period [i.e., the late 
I I th cent.]. Thus the occidental church traveled the path of legisla
tion by rational enactment much more pronouncedly than any other 
religious community. The rigorously rational hierarchical organization 
of the church also made it possible that it could issue general decrees 
by which economically burdensome and hence impractical prescriptions, 
for .instance, the prohibition of usury, could be treated as permanently 
or temporarily obsolete (as we' saw in ch. VI: xii). In numerous re
spects, it is true, Canon law can hardly conceal the general pattern so 
characteristic of all theocratic law, viz., the mixtltre of substantive legis
lative and moral ends with the formally relevant elements of norma
tion and the consequent loss of precision. But it has nonetheless been 
more strongly oriented to'Nards a strictly formal legal technique than 
any other body of sacred law. Unlike the Islamic and Jewish legal 
systems, it did not grow through the activities of responding jurists. 
F.urtherrnore, in consequence of the New Testament's eschatological 
withdrawal from the world, the basic writ of Christianity contains only , 

• such a minimum of formally binding norms of a ritual or legal charac
ter that the way was left entirely free for purely rational enactment. 
The muftis, rCJbbis and geonim found parallels only in the fathers
confessor and directeurs de l'dme'8 of the Counter-Refonnation, and in 
cert.un divines of the old Protestant churches. Such casuistic ministry 
was then promptly productive of certain remote similarities to the T al
mudic products, especially within the Catholic realm.Q' But everything 
was under the supelvision of the central offices of the Holy See, and 
binding norms of social ethics were currently elaborated exclusively 
through their highly elastic decrees. In this way, there ar~ that unique 
relationship between sacred and secular law in which Canon law be
came indeed one of the guides for secular law on the road to rationality. 
The relatively decisive factor was the unique organization of the Catho· 
lie Church as a rational institution (Anstglt). As to the content of 
the law, apart from such details as the actio spolii' $ and the possessorium 
summariissimum," the most significant contributions of Canon law were 
the recognition of informal contracts,87 the promotion in the interest 
of pious endowments of freedom of testation,08 and the canonist con
ception of the corporation. The churches were, indeed, the 6rst ~'insti
tutions" in the legal sense, and it was here that the legal construction 
of public organizations as corporations had its point of departure, as 
we have seen [sec. ii:6]. The direct practical significance of Canon 
law for secular law, as far as substantive private, and ~aIly C1lm
mercial, law was concerned, varied a great deal in the course of time; 
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"in' the main, however, it wauelatively slight even in the Middle Ages. 
In Antiquity Canon law had not been able to bring about the legal 
abolition of free divorce even as late as Justinian,·' and the submission 
of any cases to the spiritual courts had remained entirely a matter of 
discretion: The theoretical claim to an all·embracing substantive regula
tion of the entire conduct of life, which Canon law shared with all 
other systems of theocratic law, had in the Occident relatively hann
less 'efFects upon legal technique. The reason was that Canon law had 
found in the Roman law a secular competitor which had achieved an 
extraordinary formal perfection and which, in the course of history, had 
become, the universal law of the wt)rld. The early Church had re-, 
garded the Roman Empire and its laws as definitive and eternal. And 
where we Canon 'law tried to extend its dominion it met with the 
vigorous and successful opposition of the economic interests of the 
bourgeoisie, including that of the Italian cities, with which the Papacy 
had. to allf itself. In the municipal statutes of both Germany and 
Italy, and in Italian guild statutes, we find severe penalties for citizens 
bringing suit in an ecclesiastical court, and we can also find regulations 
that allow with an almost astonishing cynicism the discharge of spiritual 
penalties that might he incurred for "usury" by lump sum payments 
by the g~ilds.70 Furthermore, in the rationally organized guilds of the 
la..-,ryeIS as well as in the assemblies of the Estates the same material 
and ideal c1ass intei:ests, especially of the lawyers, turned against ec
desiasticallaw juSt as they did (in part) against Rom~n law. Aplrt from 
a few institutions, the main influence ot the Canon law lay in tht! 
held of p'Tocedure. In contrast with the formalistic proof of a secular 
procedure based upon the adversary principle, the striving of all theo
cratic justice for substantive rather than merely fonnal truth produced 
quite early a rationa] but specifically substantive technique of inquisi
tOIlal pr()(.'edu~ 71 A theocratic administration of justice can no more 
leave the discovery of the truth to the arbitrary discretion of the litigants 
than the expiation of a wrong. It has to operate ex officio and to create 
a system of evidence which appears to offer the optimal possibilities 
of establishing the true facts. Canon law thus developed in the Western 
world the procedure by inquisition, which was subsequendy taken 
over by secular criminal justice:1 The conRicts about substantive Canon 
law became later an essentially political matter. Its still existing claims 
no longer lie in fields which are of practical economic relevance. 

After the end of the early Byzantine period, the situation of the 
Eastern churches began to resemble that of Islam as a result of the 
absence of both an infallible agency for the exposition of doctrine and 
of conciliar legislation. The difference lay only in essentially stronger 
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~papistic claims of the Byzantine monarchs, as compared with 
those which could be \IOiced by the Sultans of the East after the separa~ 
bon of the Sultanate from the Abhassid Caliphate, 11 .or even as co~ 
pared with those which the Turkish Sultans could make effective after 
the transfer of the Caliphate from Mutawakkil to Sultan Selim/' to 

say nothing of the precarious legitimacy of the Persian Shahs vis-A-vis 
their Shiitic subjects.7a Still, neither the late Byzantine nor the Russ~an 
and other caesaro-papistic rulers have ever claimed to be able to create 
new sacred law. There were, therefore, no organs at all for this pucpose, 
not even Jaw schools of the Islamic sorL As a result, therefore, Eastern 
Canon law, thus con6ned to its original sphere, remained entirely stable 
but also without any inRuence on economic life. 

. .. 
NOTES 

I. Ius honontrium-The law created hy the praetor in addition to, or in 
modification of, the iw ci"ile as contained in the formal leges or in ancient tra
dition. 

1. Cf. PLUCl::NBTr, 8:1. et seq.; :t ASSOCIATION OF AMHRICAN UW SCHOOLS. 

SHLECT EsSAYS IN ANCLo-AMBB.ICAN LECAL HISTORY (1908) 367. 
3. Legal procedure, civil or criminal, is said to be inquisitolial when Ute 

ascertainment of the facts is regarded primarily as the task of the judge, while in 
the socalled adversary procedure the true facts ale expected to emerge from the 
allegations and proof of the parties without the active coOperation of tne judge. A 
shift from the predominantly advetsary procedure of the Germanic laws Was initi
ated in the lazer ¥iddle Ages hy the Church, whose model became inBuential for 
procedural develoI'ment throughout Western Europe. 

4· On the Roman distincrion between itu and las see JOLOWlCZ, Of'. cit.. 86 
et seq.; Mrrr8IS :l.z-30 and literature there listed. For a haroque use of the zelms, 
see BLAcxs-rom III, 2. 

5. Namely, of continental Europe, i.e., Ute procedure which was common on 
the Conrinent before the reforms inrroduo;:ed hy the oo:iiiication of the nineteenth 
and twentieth centuries. In this and the follOWing senten es Weber speaks also, 
however, of the continental procedure of the present day, which, as will appear, 
iS,not hasically different from Anglo--American procedure. 

6. Weber has anticipated the procedural reforms of the modem totalitarian 
'states whi h have shown marked tendencies to strengthen the inquisitorial at the 
e~se of the adversary principle. Cf. Ploscowe, Purging ltalimc Cnminal Jtmice 
of F~ (1945), 4S CoL. L. RHv. :1.40; BHRMAN. Ju.-nc8 IN RussIA. "J.CfT, 

EBBRHARD SCHMIDT, EINPUHRUNC IN PIH GSSCHICHTB PBR DSUTSCHBN STJ\AP~ 
RHCHTSPFLBCH (1941) 406; also SCHOHNXB, Zrvn.PROZIl88RBCHT (6th ed. 1949) 
70S; H. Schroeder, DU! HerrdDft tier P~eJ1 im Zivilprozsss (1943), 16 AN~ 
NUARlO PI Dlltl'l"O COMPAltATO 168. 

1. Appalently, Weber is thinking here of the ~ of the Athenian 
rather than of the modem Western type 

8. Famous case in which Frederick rried to intervene in a private lawsuit. 
In 1179, upon suit by his landlord, a haron, Arnold, a humble miller. was 

ejected because of nonpayment of lent. Arnold turned to the king who ordered 
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the oourt to vacate its judgment and restore Arnold to the possession of the mill. 
1be judges mused to render a decision "which would be against the law." When 
they cOtltin~ in tbcir "obs nate" teNW to obey the kin~'s angn1y repeated c0m

mand, he ordered the supteme court to sentence them to Jail. When the supreme 
court j".%dges dec:Lued that the law would not ~nnit NCh a step, they, together 
with the judges of the lower court, were ordered to be arrested by the king and 
were sentenced by bim to one year's imprisonment, loss of office, and payment of 
damages to Amofd. It was one d the first acts of government of Frederick's sue
ces.5OC', Frederick WUliam II. to comply with the demand of the public: to reha
bilitate the judges and to indemnifY them out of the public treasury. See W. 
JlILLlNU, VBRWALTUNG8RBCHT 8S and literature cited there; Eor an acoount iD 
English, see the translation by I. Husik of R. ST AMMLBR, THB THBORY OF 
JUSTICB CJ9lS) 243 d sell· 

9. CE. A. MBNllBLSSOHN-BAR11I0LIlY, IMPBRIUMllBS RICHT1IRS (1908). 1he 
allusion points to the early period when Rome was dominated by the patricians, 
who entirely dominated the administration of justice, until their power was brokeD 
in the long stt\Jggle of the plebeians. cr. MOMM*EN, HISTORY OF ROME (Dick
son's tr. 1900) 34J-369; }OLOWlCZ 1-12. 

10. CE.!. SANFOJtD, STUDtBS AND 4LUSTRATIONS 01' THB GUAT RJlBJlLLlON 

(1858); P. A CoocH. E.NGLISH OBMOCaATJC IllBAS IN THB SB'V1INTBBNTH 
CBNT1mY Cznded. 19:17) 308; HOLIlSWORTH 412. 

1 I. In their struggle against patrician domination the plebeians achieved one 
of their most important SUCCfiSeS when they com~ed the patricians to consent 
to. the aPP'?intment of a commission to write down the laws and thus to make 
their knowledge generally ac:c£SSible. i}1e product of the commission's work was 
the law of the Twelve Tables, which is reported by Livy (Ill, 9 eI seq.) to have 
been pIOlauigated in 4S0/449 B.C. and which for c turies was talcen as the 
basis of the Roman ius civile. 

12. PrQUs$instru1rticm is a tenD of art of German theory of procedure. It 
means the role and activity of those persons who keep a lawsuit, civil or criminal, 
going and direct the course which it nas to follow. In the type of procedure men· 
tioned in the text, the P,oU!ssinst~ is vested in a public officer or potentate 
who presides over the trial or at least that part of it in which the issues' are 
formulated, but does not himself render the final judgment. 'Ihe principal illustra
tion is constituted by the role of the Roman praetor who presiaed over the pro
ceedings in i~e, in which there were Eonnulated, with his active participation, 
those issues of law or fact or both which had to be decided, in iu4ieio. by the 
~'" whom the praetor would appoint. ' 

Another variety is represented by popular usemblies, especialJy of the Ger
manic type. which would be presided over by a ptinc:e or his representative or by 
some other penon of authority. while the decision would be made by aU, Or some, 
of the members of the aJSembly (see sec. iii:6). Both the Roman f"O£tcT and 
the Gennanic prince, etc., had the &nngewa/t, i.e., the power to subpoena at
tendance upon ~nalty of outlawry or fOlfeitureof pro~ty. 

1.3. See WB~K, HISTORY OP HUMAN MAJUUACB c:. XIX; FR.8UD, 
T~M AND TABOO (Brill transl 19l7) c. Ii Fortune, R., Incest, 7 ENcyc. Soc. 
ScI; 620 and further literature cited there. 

14. On the role of the Church in l!laintaining or reestablishing the principle 
of ~ of testation, see Pou.ocz AND MAITLANll II, 349; HO~ORTH III, 
n6, S4J et seq. 

IS. He!e Weber apparendy EoIlaws JHlIRlNC 1.63 In conttast Mrrnn 1.3. n. 
2, points to the "well-known" fact "that in Roman private life the promissory oath 
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was hardly-used in any situations other than those in which legal coercion was 
lacking." Explicitly referring to Jhering. Mitteis states that "the idea of a religious 
component iD the seo.tlar law of Rome has at one time hem badly abused" (01'. cit. 
24, II. 4). More recently such ideas have been ~tated, however, even more 
radically by HiGERSTROM, DEli. RQMISCHE OBUOATIONSBEGlUPP (J927), and 
DAB MAGlSt'RATJSCBE Ius 1M. ZUSAMM8NHANC MlT DEM ROM. SAXRALREClfr 
(J9:19)· 

16. See ]HElUNG I. et seq. Recent Ie$earch has thrown doubt OD the correct· 
ness of applying the word fas to the S&,crea law of Rome. Cf. the following SUte' 
ment in JaRS ANII KUNXJ!L 19, n. 2: "In modem literatule the distinction be
tween ius and fAS is .commonly regarded as equivalent to that betwftn temporal 
and sacred law. Such use of the tenus does not, however, ~ to Roman 
usage. At first, fAS meant that sphere which was left free by the COOs. It included 
quite particularly those aspects of life for which the temporal law could be 
effective. In an ethically deepened usage. which came to be frequent with the 
Ciceronian period, ftl-~ means that which is religiously permitted in contrast to ius, 
which means that which is commanded. Even in this sense, fAS does not mean, 
however, a religiously moral order in contfllst to ius as a man1nade order. Such 
an idea did not arise before Christianity. Even less does fAS mean the complex 
of rules concerning religious rites and similar problems. These rules belong to the 
ius, as ius $Ocru", or ius ponti(iciu",. TN: devdotm.ent of the meaninl?: of flU is 
Jargely paralleled by that of the Greek word OUfl'V; cf. WILAMOwrn. PUTON I. 
6r; L.A.TTE, HEILJGJ!S RECHT 55 n. 16." Cf. also supra n. 4. 

17. On the College of Augurs and its i"tenrentio, see JHERING I, 3:19 et seq. 
On the abolition of the Areiopagos, "by a decree which was carried, a bout B.c. 458 
and oy which, as Aristotle says, the Areiopagos was 'mutilated' and many of its 
hereditary rights abolished" (ARIST., POL. ii 9; Cw., lli NAT. D80R. ii :19; DB 
REF, i 27), see the article in W. SMrrH, DICTIONARY OF GNlEX ANll ROMAN 
ANTIQUlTIES (1848) 12.8. 

18. Weber's treatment of the relations between religion and law conesponds 
to the prevailing opinion, a'S expressed especially by Mitteis. A much closer rela· 
tj{m~hjp and a r/lort far-reaching inBuence of magi~religiou~ ideas upon the 
de,,-eiopment of Hom.1n law has more recently been maintained by HAGERSTRt)M, 
01'. cit. supra n. 15; as to further literature on the problem see JORI AND KUNXJ!L 
4. ~. 3, 393· 

T9. On Hindu lnw 5('(' the article by Vesey-Fitzgerald in 9 ENCYc. Soc. SG.f. 
257, and Iiter:\;lJle cir~d there; We'bEor seems to have used primarily Jolly's article 
in BtiHLBr:S G"RtiSDRISS DER lNnOARJSCHEN PHILOLQGIJ! Cr886; Engl. transl. by 
Ghosh. Calcutta, 1928) and the DIGEST OF HlNIlU LAW by West and Buhler 
(Bombay, x867/69). ef. the footnote in WEBER'S GESAMMELTE AUFsATtE ZUl\ 
RJ!LICloNssozJOLOClB (2nd ed. 1923), HtNDUISMUS UND BUDDHISM US II, 1.. He 
als<) seems to have been acquainted with the pertinent passages in KOHLER AND . 

WENGER 10"1-130, and with the works of Sm. HENRY MAINE: ANCJf.l''T l",w; 
VILLACE CoMMUNITlES; EARLY HISTORY 01' INSTITUTIONS; EARLY LAw AND 

CUSTOM. 
2.0. Weber uses here the old German ma:--im, 'Willkin bricht l.andrecht," 

which, as shown above, sec. ii: 5, meaDt that in the later Middle Ages and the 
early centuries of the mod~ age the customary or specially created law of some 
group prevailed over the general law of the land. 1'he parallel with this Gennan 
state of .affairs is admissible only when one considers that Hindu law could not 
strictly be called the. law of any particular territory in the sense of the Getm3n 
Landrecht but rat~er the law of the believers, whi~ was simply regarded as the 

... 
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law as JoDg as it did not have to compete with aDY other legal system. i.e., iD the 
period heilm the Mobammedan inftllOll. 

:2.1. See sspra, sec. ii:2':(4b). 
n. & to the law iD the COUDtries ci Buddhist in8uence, see VBIIBY-Frrz

GBUllI.loc:. cU. in sec. iv, n. 24; al.o Buaca's CoMMBNTAJ1.IJ18 ON Cox.ONU.L AND 

FOUlGN LAw (ed. 19°8-(914). 6 vols. 'The following articles in I SCRLECJlL' 
.~ RBeHrB'VEJlCL fLumwOR"I'UBUCB (1929) deal with these countries' 
mc.dr:rn . legal syStlems, in which the Buddhist traditions are stiU influeDtial. al
though in various degtees: W. Trit ~ S. 470; H. MUDdel~ Mtdaiisclse St4Qten 
417, H. Sol us, Die ~~'""' &.rit.:1Itlgl!" uml Y..olonierJ S35', 5'5'3 (Cam
bodia), F. Grobbs. B,ftUch lndim 319-328; 324-325' (Burma). ID Ceylon, 
Buddhist Jaw was largely supersMt:d in the eighteenth century by Ramm-Oucch 
law. See Ln. INTJI,ODUC'1'ION TO l\o)aN·DuTcH LAW (19z5'); Puma.t., l.AWS 
()lI ~ (1913); J. Kom.Ba, Ib:anwu.CLBICRBNDII SnromN (1889) 211 
ef seq., 2. Sl. 

lo3. The principal literature em am.. which was used by W.eber is .a...d in 
the introductory note to his es:Jay .. Ibe echia of ~ .. T ... (I 
G80IICBLTB AmrsATZB ZUIl 8n_-MuB"a;r1I. (3rd ell. 19J4) a?6; tr. by 
K Gerth, $ot. TB.8 RIILIGIOl'C o. ca.. r 19SI1). Chinese bw is ..... J by him 
..,.-iaDy em pp. 391 ef self. and 4)6.~. of the w~k jtDI maatil:laltd. Weber 
~tly wsed the chapter on a.a..- law (pp. 138 et SCi.) in KIWITP AND 
WJlNCBB and the Ii ramIe Us.red ~ at p. 15'3. For further orieIJ!ldion OD 

Chinese law see F.sczra. Chinae lAw, 9 ENCYC. Soc. Sa. 249 and literature 
~ there at p. 266; Setz aDd LauteDschlag:er, China, in I SCKLJ!OBLBBROMS 

RIlc::Hm'UOL. HANDWOllTl!RBUCB 328. ancfliterature listed at pp. 389-391; see 
al.o BUENGBR, .QmILLEN ZUll RB<SnCB~ DBR T'ANO' Zzrr (1949); 
C. H. ~, RlICENT STODIJIS or. Cm:m!n LAW (1937). Webets oWervations 
&Ie limited, of course. to the law of the pre-revolutionary China. 

~4' The theory of a major ~OD d Roman or Hellenistic ideas or insti' 
tutiODS in Isbmic law has recently encountered well-stared opposition. See R. 
V~-Fi~, An.,M Ckb, of ls~ to Roman r.- (195'1) in 67 L.Q. Rav. 
81; cr. Schacht, Origift! of Isl4mic J~nce (t95'1) and Fareign Euments 
in A~ Isl4mic I.A. (195'0), 32. Colo. LBc. 9. 

25'. Omayyads (661-75'or-Arab dynasty following in the caliphate the im
mediate assoc:iIttes of Mo~ Cabu-Bekr, Omar. Osman. and All), leading in 
the Arab-Islamic expansjoo into Annenia. Iran, Afa;hanistan. the Indus area. 
North Africa. and Spain; the revolutionary succession of the Abbassids (75'..,...1258) 
residing in Baghdad marks the rise 01 the P-ersian element and the amalgamation of 
the AT3b conquerors with their Oriental subjects. Cf. H. C. BHCEBB, in 2 CAllI' 
BRmcH MB:OIBVAL HlBTORT (1913) 35'5'-364' Sassanids (2z6-{;41)-Jast Persian 
dynasty betck the Arabconquest. . 

2.6. POSt late of oogl! itltrare-daim of rightful compukion against heretics, 
especiaUy lllJP8de against the Donatists by Augustine (Epist. 185', ad Bonifacium, 
.&.0. 417), ~o ascribes to the Church the right and duty to compel membership 
cd oWien<:e even on the part of the unwiIling. As authority he refeB to the 

~ puableoE the great supper (LuJc:e 14:23), in which the host bids the servant that 
be"compd to enter" (coge'~) all those whom he will encoun t.--SCilAPP, 
~T OP THE CKB.un.t.N OrUllCR (1886) 144. 1be argument was also used, 
~5m it II!ItmS, iD 1009 by BruDo von Querfurt, in the agitation for the Crusades 

aDd the a:apulsory' amfttSion to Christianity of Moslems and otbe% in6dels; cf. 
&maLUm. Dos &n-ftOUNC DBS KUtJZ%UOSCIIDANItBNS (1935') 97. . 

27. Doubtful; see supra, n. 24. . 

 



lo8. Written ~ the separation of e:h ~ aDd statJt by Kana! Atattlrk; lee 

DOW the c.utitutioo ~Z~~ loO, 192.4. and the (4vil Code of October 4. 192.6, 
wbkb is in the maiD a tion of the Swiss Civil Code of 1907. 

~. 'lltU statement of Weber's is no longer c:oaect. On r~ nimma of It· 
Jamie: legal education see A. ~ly, La Teo~ de r'UttivetsiM 4I'El·Azh;r 
(1936), 10 Rivu. » .. ~118 Is~. I. 

30. F~ jurist'. opinion on a concrete case, similar to the r~ of . the 
Roman jurisb; d. ,.,,-, -=. iv: 3. 

31. This s~t ci Weber's, as also that in his HIlTo"Y 258, IeeD1I to be 
hued upon the ~ of Josef Kohler. ~ally KOitUR A"D WB"O •• 91; 0;. 
lsUmdehre 1'Om RfiIch~~h ~ Z .•• v.R. 432-444. and MODlima RacKT .. 
ftACllJ( BBI III.A~ }tIltD'nN. Em BIIn1!AC ZU DIBB" L6soM; (188S). 
But com~ the cautious~ .. by GoLOlC:lllMIDl' 98, 99, a46, 2.S0; md. U,... 
spt"'i1Ige ila M~t$, ~ SftSIIl (1882.), 28 ZolI. GSa. ~ .. 
UCBTJIS· 

Striedy denying my iD8UCDD! is P. Reilme, Gex~ as H~Zsteeht$ ill 
• ~ ~ D .. o.alAMTSN ~ (1913) 9S. ("Was 
.. VaLUnis des .• i ";'Ien ~lues zu deb J""'anjs:I...n. ~ to ist £est-

. zpwDr.a; ~ ..... fir bmal Pwlkc .. NICb~ ~ £iDwhkuag ~ 
mE cficB erbracht ....am.'") See alJo. pp. 98, 99, 103, 108. m addidoJJ to the 
.adxiri~ ahcwe ~, compare also abo t the ~ "..,~ (Arabic 
khatar), Cohn; 0;. Kmfitgrsr~ in 3 _~MANN, H.u.m.UCJI » .. DII~ 
HANMIL8-; S1I8- UND WlitCBULJUICHT. (188,.) 846; 2 WnmK;BBm, I...aKUUCB 

1>118 P ANDBKT1INNCHTS (1900) 13; about negotiable lIlstNmccs. tt. GItAIPO •• , 
DAB W1ICBSBLJ\BCHT D8J\ A.uo (18s!9); RaMM1I, loco cit. 9"; Kohkr, hZam-.. 
r~duin 11 Z.P.v.R. 207. 

32 • See SUfl'a, sec. ij:S and jii:l.. 
33. Weber's m.in 50Urces seem to have been Kobler in KOHL" AND WIlN' 

cn J30, and literature cited there at p. lB. On modem Persian law see the 
utide by Gr~6eld in I SCHL1IGBLB1IRCER, Of'. cit., 42.7. 

34. The word imdm, which in general simply means reacher. has in the Shute 
tradition assumed the spe>Cial meaning of spiritual and temporal bead of aU Is
lam. The Grst ImAm is Ali, Moh.mmed's son·in-law. None but Alis ~dants 
can be his successors. The Omayads, who after Alis ... ssin.tion asumed the 
khaJifate, are ~garded as usurpet5 by the Shiites, among whom ~ also 
broke out, bowever, as to which ci the sevenll.lmee of Ali's ~rJaDts ~ to 
be regardeJ 8S the e:harilmatkally true. All agree that th.t ind.m,. whom Ibey 

. ~vely ~gwi as the last legitimate one, t:raDsa:D&W £tom earth, has siDc:e 
~n living concealed £rom man as the "invisible imam," and wiD at the cd 01 
time reappear as fMhcli to save the world from all evil md. to establilh his king. 
dom of peace and justice. Qcrurin eminent sap ~ ~ to have had ~ 
contacts with the invisible imAm and to han mzM:d ~~ from him. O. 
GoLDmIBR, op. ci,. 2131!!t wtf. 

35'. Cf. Solus ill 1 SaBurGal ... ·aJ!R, Of'. ciJ. ~4S' • 
36. In his own book em JUD,AItK Weber doeI not deal with nbbinicallaw. 

The li!eratuJe on Jewish law which Weber is lilrely to have bown is listed in 
Kom.n AND WBI'IOO ISIfi~~; fot: further iubmatioo lee CWak. In>iJh Unv, 
9 ENcYc. Soc. Sa. lo19, ~ literetute ~ at p. s64; alIo D. Daube. TM 0.,1 
Urw of eM Misch""" (1944), 18 Tm..ms L. !\By. !fl. 

37. The Urim aDd 'I"huDmsim ~ to haft been objects .uacbed to the 
bresstplates of the High Priest (EXod. 28:30) md used by him to asamaio the 
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will of God on questions of national importance CNum. 27;21). They disap' 
peared in the period of the later kings (Ezra 2:63)' 

38. On diyination and prophecy in brael, see AJ 112 et s~q., 179 et seq., 
2.81 et seq. 

39. On the $ociological place and role of the Pharisees, Weber has expressed 
himself at AJ 401 et seq. 

40. Both the Palestinian and the Babylonian Talmud were condutled in the 
later part of the fifth century s.c. 

41. Deut. 25; 5 -I 0: Where a man die$ without a maJe deKendant, the widow 
must not marry a stranger, but the surviying brother of the de«a~d must take 
her to wife, and the .6..st son born of them succeeds to the name and property of 
the deceased, d, Cohon, Levirat~ Marriag~ in FERM'S ENCYC, OF RELIGION 
(r945) 44t, and literature stated there. 

42. T anum (Aramaic)-Jewish scholars of the fiIst two centuries .... D. 
43· Older layer of talmudic canOn. 
44. Convention of $cholars, held twice annually at tht' Babylonian academies; 

see 2. LBVT, TALMUD WOJl,TEJI,SUCH 331. 
45. A,D. 942, after an internal <jllar<ei between the Exilarch Dayjd ben uk

hi and the philosof!her Saadia ben Joseph al.Fayyumi, David's two successors 
were assassinated by Moslems. 3 GJl,AE'I"Z, HISTORY OF THE JEWS (3;-d ed.) 101. 

46. IJ 3 S( I J 39?)-U04, fo~cmost Jewish Philo$opheI of the Middle Ages, 
liyed in Spain and North Africa; ~ Gutunann in 10 ENCYC. Soc. S(;1. 48. Mal' 
monides' treatise on the law, Misd~nQh torah Or Ygd·hachaz.aitar., was completed 
in 1180; for an Engli$h transi., see RABINOWITZ, fHE CoDE OF M .. UMONll)BS, 
Book 13, THE Boax OF CIVIL w"WS (1949). 

47· Jacob ben Asher, born in Germany, died In Toledo, Spain; his legal trea' 
tise, Turim, was written between -32.7 and 1340. Cf. i GRAa'I'Z, Ioc. cit. l3rd 
ed.) 298. 

48. J:488-I575, $ee Ginzbcrg in 3 JEW. ENCYC. 583; abo B. CoHEN, THE 
SHULHAN AaUK AS GUlDB POI!. Ih:LlcIOUS PIM(:TICE TO-DAY (I94r). 

49. The author referred to in. the text seems to be Wernet Somhart, who, in 
his THE JEWS AND MODERN CAPITALISM ascribes to the Jews a decisiye role in, 
giying the capitalistic organization its peculiar features, hy inyenting a good many 
details of the commercial machinelY which moYes the business life of today, and 
by coOperatin. in the retfecting of othen (p. II). However, in IDs detailed di$
cussion of this aJleged Jewish achieyement, Sombart states expressly that "it would 
be difficult, perhaps impassible, to show what that share was y reference to doc
umentalY eyidence" (p. 63): Sombart's extensiye hypothese$ were readily accepted 
in National-Socialist literature. On the problem of the inHuen<'ll of Jewish law. 
$et' also Kuntze, Dm LEHJI,E VO!': DEN INHABEJI,PAPIR"EN (1857) 48, who dis
cusses $ome institutions of ancient and later Jewish Jaw but lea yes it expressly 
open whether or not they had any influence on Western deyelopments. 

50. Cf. KOHLER, PJI,BISEJI" AND UNCNAD, HAMMUJI,ASI's GBSETZ. I, 117, III. 
2.37; SCHORl\, ALTBABYLONISCHE RECHTSURXUNDEN (1913) 88. 

5 I. Cf. FJI,BUNDT, WBRTl'APIBJI,B 1M ANTlXBN UND MITTBLAL T!lJI,LJCHBN 
RECl{T (1910) and extensiYe c:itical disctLssion of ~ hook by Joseph Partsch 
('91 J) 70 Z.l'. HANDBUJI,. 437· 

52.. Cf. Brunner, Carta aM. N~jfjQ, Ejn Beitrag zur Geschichte dar ~ 
~ Urltufl4e, in CoMMBNTATlON1lS PIDLOLOGAB IN IIOl'iOUIM: THBODOaI 
MOMMsaNI (J877) S7o, repro I 'ABa. 4S8. 

53. Weber' here follow$ Brunner, BSl'IRACE ZUIl GEICIIlCRTII: UNO Doc-
MATlX DER WUTPAPDlJlB (1877/78), Z.F. HANDELSJI.. XXII, 87, 518; xxru, 
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:2.:1.5; repro .FOJl,SCHUNCEN loUJI, GaSCHICHTa DJ!S DEUTSCHEN u. FRANZQsrSCHJ!N 
RSCHTS (1894); and Da, franzosiscke Inhab~r des Mitteklters, in FasT
ICHRIFT PUJI, THOL (1879) 7; repro 1 AEH. 487. 

54. Cf. GOLDSCHMIDT m. . 
55. Cf. Kohler, Das Recht der Armenier C 1887), 7 Z.F. VOL. RECHTSW. 385, 

396; but without any evidence. 
" 56. The Khazals, one of the peopJes of the North·Caucasian steppes. estab· 

MiJed an empire between the Black Sea and the Caspian. They reached the 
zenith of their power in the eighth and ninth centuries. Refusing to yield to 
pressure from C'hri~tian Byzantium and the Mohammedan khalifs. the dynasty, 
about A.D. 740, adopted the religion of the Jews, who had been expelled from 
Byzantium and found refub>e with the Khazars. JeWish law ~d not become, how
ever. the general law of tlie Khazar empire but only of those who profes.<;ed the 
Jewish faith. With the anivaj of the Viking rulers (Varangians) in Kiev in the 
late ninth century, the Kha1.ar empire was steadily reduced in size and finally 
destroyed by Svj~!oslav of Kiev (964'-97:1.). KADLl!C in 4 CA~,fBRrDCE MI!DIEVAL 
HIS'I'OllY 187. 

57. Weber'~ source ~eems to be S. Eisenstadt. Ober alttussische Rechts· 
detlkm~tef (1911), :1.6 Z.f'. VGL. R. 157, who does not state mOre, however, than 
a brief ,,~mjecture. 

58. On the role of the Syrians in late Antiquity, see Scheffer-Boychors:. 2m
Geschicntc dtr S)'Ter im Abendlande, 6 MrrrElLUNGI!N pi.in OSTEJI,RI!ICUI~cnJ'. 
C~SC}HCH'I'SFOIIS(:HVNG 52!: MOMMSEN, BOMISCHE GI!SCHJCR':>:E 467' 

59. Sabbatical year: Every seventh yeanhe Bible (Lev. :1.5: 1-2.5; Deut. 15:2.) 
ordair,cd that loanS lx? cancded, serfs be freed, pledged property restored, and Jand 
left falln"..-, with all uncultivated growth left to the poor ,1nd the stranger. To 
what c;:t(,nt these rules were ever practi~d is uncertain. They became definitely 
meaningless with the invention of the Prosbol, which ttadition has ascribed to 
Hillel (30 B.C ........ D. 10). The debtor pretended to enter upon his obligation to
ward the cOUrt rather than the creditor himself. Up()n th~ basis of spurious bibli· 
cal autt,c,riiV ~ deht :hus cr:.'3tcd was held not to bt- affected bv the bihlical Com-
mand. C'r CR:E'El'I~1")lm, Ie ]EWJSn ENC?CL. 2!9.. ' 

6<:,. 1'he(~ j~ no comprc'hensive history of the Canon Law; for a concise Sur
vey, ~c Hau,ltine, 3 ENCYC. Soc. SCI. 179, with bibiiography at 185. 

6 .. Cf. J. T. McN.a~LL AND H. M. GAMEJI" MJ!DIJ!VAL HAl"DBOOXS OF PEN
Al\'CE (1938). 

6:1.. The most famous Cases were those 0 f the Donation of Constantine and 
the False (or Pseudo-Isidorean) Decretals. The £rst-named instrument, which was 
fabrkatecl, probably, in Rome between the middle and the end of the eighth cen
tury, pU![Xlrted to be :) grant by the Emperor Constantine, in gratituae for his 

'convexsi(m by Pope Silvester, to that pope and his success'~'ls forever, of spiritual 
supremocy OVer all other paniattns as well as of temporaJ dominion over Rome, 
Italy, and the entire Western region. This Constitutum Constantini, which was 
used by the medieval papacy as one of the bases for its claims of general spiritual 
supremacy and of temporal power of the city of Rome, was included in the ninth 
century in the extensive collection of spurious decJ:etals, which purported to be the 
work of lsidor of Seville, the legendary author of a seventh'-('Cntury Spanish col· 
lection of decretaIs. The principal aim c.l the lorger was the strengthening of the 
power of the bishops within the chun:h and as against the state. Both the Dona
tion of Constantine and the False Decretals weft!! recognized as forgeries by the 
humanist scholars of the ~th century. Cf. 7 ENevc. BRIT, 12.7, 52.4, with 
extensive bibliographies. 
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63. Spiritual adviseI$, ~y of French lOyalty and nohility of the ~
teenth and eighteenth centuries. 

6.t. The allusion is to the casuistic handbooks of confessional pilictia: and 
DlOnll theology of the seventeenth and eighteenth centuries, mostly of Jesuit or 
Redemptorist provenience. 1he most celebrated is the Homo Apostolicus of St. 
Alfonso dei Liguori, published J7 '531 5'. 

65'. Actio spo1ii~riginally, as stated in the False Decretals (~"'"Fa n. 
62.). the action by which a bishop ousted from his ~ can claim Iestoration 
without having to prove his right; later, on the basis of a canon of Innocent III, 
01 J:U~, action aiming at the speedy restoration to posscmon pertaining to the 
possessor who has been forcibly ejected as well as to any other penon whose in
terest has been affected by the ejectiOn. a. ENCELMANN AND MlLLA.R 581. 

66. Summariissimum! summary proa:eding of unnost speed and e~luding de
fenses not susceptible of immediate proof. 1be judgment to be rendered in the , 
summariissimum is provisional and subject to review in the' Nmmarium or the 
ordinarium; cE. ENGBLMANN AND MILLAR. The summariissimum of canon law 
procedwe inSuenced the development of sl1mmary procedures m. che ~ 
courts. . 

67. Ames. His,ory of PlIt'Ol COIItra.c.tt Prior to &sumpsit (1895) 8 H.uv. L. 
RJlv. :z.S2; repro .Au. of Amer. Law Schools. S.UCT.BD Esu1'l ON ~AMBtu
CAN LBGAL HIST. (J909) III, 30-4; POLLOCE AND MArn.AND II. 184. 

68. POLLOCK AND MAITLAND II, HJ; HOLDSWORTH III, '534; R. Caillemer, 
TM ~ in Eng1mt4 and on 1M Continewt, Ass. c:f Amer. Law Schools, SB
LBCTBD ESSAYS ON ANGLO·AMBRICAN LsCAL Harroav nI,746. 

69' A.D. 5'~7-565'. In Justinian's Corpus Iuris divorce is treated primarily in DI
GBSr 2.4.2.. 

70, The source of this statement of Weber's could not be located. The only 
references that could be round are to a statute of Brescia of US1., mentioned in 
KOHuH, DAS STH .... FHBCHT DBH ITALlBNISCHBN STATUl'lIN (J897) L 5'92. and a 
statute of TJieste, of J42.0, mentioned by Del Giudice in 6 PBHTl1.B, STOtuA DBL 
DJ1UTTO ITALIANO (J900) Part I, p. 82., n. 35. 1be former threatens with punish
ment anyone who invokes the ecclesiastical court against the taking of interest 3$ 

declared permissible by the city. The second prohibits a debtor to invoke the eccle
siastical court before he has paid the full debt as agteed and, apparently, includ
ing interest. CE. LA!!TJG, ENTWICJr:LUNGIIWllGB UND QuBLLBH DB!! H .... NDJIL. 

;mcH'I'S (J8n) §§ J4-I7; 34-37; same, Beitrage zur Gesc:hicnte des Handels
rechts (1848) 2.3 Z.P. HA.NDBLSll. J38, J42.. 

7'. See supra, sec. 1.': 1. 

72.. See A. ESMBIN, HISTOHY OF CoNTtNBNTA.L CtUMDUL P1\OCBDUlUI 
(trans!. by Sir.lpson, J9 J 3) 78 . 

.7 j. In J258 Musta'sim. the last kaliph of Baghdad, was defeated and deposeJ 
by Hulagu. the grandson of Jenghiz KJtan, 

74' Mter their defeat by the Mongols, the Abbassids continued a shadow 
sovereignty in Egypt until that country was conquered by the Turkish Sultan 
SelimI;n 1517. 

75' Following the fall of the Sassanian dynasty and the Arab conquest in 637, 
Persia was under alien rulers until its reconstitution as a national state under the 
Shiite dynasty of the Safavi in J40;. According to the official d.octriDe emblished 
at that time, the Shah is the ~tive cJ. the "invisible Im4m." 
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Vl 

Imperium and Patrimonial Enactment: 

The Codifications 

l. Imperium 

The second authoritariaD power which has intervened in the fonnal
ism and irrationalism of the old folk administration of justice is the 
imperium of the prin~ '"3' tates, and officials. We shall not con
sider hete chat special '- wIIiI::h a prince may. create for his personal 
retinue. .. own SU:;1I" ~Js......especially his army--and d 
which higCIy sip t -UI still persist today.l These legal 
creations have led in the pat lOvelY important stIUctures of special 
law, e.g .• the law of patron and client, master and servan't, and of lord 
and vassa~ which in Antiquity as well as in the Middle Ages escaped 
the control of the general or common law and the jurisdiction of the 
regular courts. and differed from the general law in various complicated 
ways. Although these phenomena are of political impoltance. they have 
in themselves no formal structure ri their own. In ac(.'ordance with the 

'general character of the legal system, these stluctures of special law 
were governed, as for instance in Antiquity the law of patron and 
client, by a mixture of sacred norms on the one hand and conventional 
rules on the other; or tLey had, like the medieval laws of master and 
serf, or lord and vassal, a status group character; or they are regulated, 
like the present-day law (! :,uhlic and military service, by certain special. 
norms of administrative and other pub~c Jaw, or are simply subjected 

. to special substantive rules and proc('dural authorities. 
What we are concerned with are rather the effects of the imperi14m 

on the general (common) law, its mooit!cation. and the emergence of 
a new law of general validity alongside, in place of, or in contrast to, 
the common law. Quite particularly shall we be concerned with the 
effects of this situation upon the formal structure of the law in gen
eral. Only one general poir.t should be made here: the degree of de
veloPJl2ent of stIu<:tures of sveC.al laws cf this kind is a measure of 
the mt tual power relationship of the imperium to the strata with which 
it must reckon as supports of its power. The English kings were suc
cessful in preventing a special feudal law from emerging as a particu-
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laristic system, as it did in Germany, so that it was rather absorbed 
into the unified lex terrae, the Common Law.2 However, the entire land 
law, family law and inheritance law acquired a strong feudal flavor,' 
The Roman state's law took note of the dientela in certain isolated 
norms, mostly in curse formulae, but in the main it intentionally re
frained from drawing this institution, important though it was for the 
social status of the Roman nobility, into the regulatory sphere of private 
law.· Like the English law, the Italian statUM of the Middle Ages 
created a uniform lex terrae_~ In Central Europe no such achievement 
occurred until the advent of the absolutist princely state, which, how
ever, was care;ful to preserv-e the substantive remnants of the various 
s~cial laws until they were fully ah!;orbed by the modern institutional 
state_~ 

The conditions under which the prince. magistrate, or official ap
peared legitimated to creare ut inBuence the common law and under 
which he had the actual power to do so, the scope to which this power 
extended in different geogr-.!phic areas or legal spheres, as well as the 
motives which underlay this i.nt.t:r venti on, wlll be discussed later in our 
trf':::Itment of the forms of domination. In reality, that power ;lssumed 
many forms-and correspondingly produced many dilferent resulls. Gen
erally, one of the earliest creations of the princely powa to protect the 
peace (Banngewalt) was a rational penal law.' Milita ry considerations 
as wen as general interest in "law and order" demanded regulation in 
this particular sphere. Next to re1gious lynch-law, the power of the 
princely office has indeed U(Cl\ the second main S()\t!cc of a separate 
"criminal procedure." Often priesrly influences, too, v/ere directl y oper"\ 
ative In this development, as, in Christendom, because of irs intert!st in 
the extirpation of blood-vellgeance and the duel. In Russia, the knyaz 
(prince), who in earlier times had presumed only to a mere arbitrator's 
function, was immediately after Christianization indued by the his hops 
to ueate a casuistic pt!nal law; the very concept of "penaity (proda:z.lia) 
makes its appear.:mce only at that time.S Sirnilady in the Occident, 
in Islam, :::nd certainly in india, the rational tendenCIes of the priest
hood have played a part. 

It appears plausible. that the establishment of those detailed tariffs 
of wergilt and fines which appear in all the old legal enactmenls was 
decisively due to the inBuen(.;e of the princes. Once typical conditions 
of composition had been developed, it seems that th"L system which 
Binding has shown to have existed in German la\\',9 was a univelsal 
phenomenon: in it we find two sets of wergilt, viz., one of considerable 
magnitude for acts of manslaughter and other vcngeance-reqt2iring in
juries, and a much smaller onc indiscJiminately applicable .0 all other 
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kinds of injury. It was probably under princely influence that there 
developed those almost grotesque tariffs covering every conceivable type 
of misdeed, which enabled everyone to reflect in advance whether the 
commission of a certain crime or the institution of a lawsuit would 
"pay."1<1 The marked preponderance of a purely economic attitude to· 
ward crime and punishment has, as a matter of fact, been common to 
peasant strata in all ages. However, the formalism expressed in the fixed 
measurement of all amends is a result of the reiusal to submit to the 
lord's arbitrariness. Not until the administration of justice had become 
thoroughly patriarchal did this rigorous formalism yield to a more elastic 
and sometimes completely arbitralY determination of punishment. 

In the sphere of private law, which could never be as accessible to 
the peace power (Banngewalt) of the prince in the ·same way as crimi~ 
nal justice-regarded as a means of guaranteeing a formal-,order and 
security-the intervention of the imperium occurred ev~rywhere much 
later and with varying results and in varying fonns. In some places 
a\ princely or magisterial law arose, .which, in distinction to the com
mon la:w. made explicit reference to its particular source of origin, 
as, for instance, the Roman ius honorarium of the yraetorian edict, the 
"writ" law of the English kings, or the "equity" 0 the English chan
cellors. This law was created by the special "magisterial power" (Ge
richtsbann) of the official charged with the administration of justice; 
he fQund complacent cooperation on the part of the legal honoratiores, 
who, as lawyers, such as the Roman jurisconsults or the English bar
risters, were eager to comply with the requests of their clients. By virtue 
of this power the official might be entitled, as the praetor was, to issue 
binding instructions to the judges or, as it was finally decided in Eng .. 
land by James I himself in the conRict between the Lord Chancellor. 
Francis Bacon, and the common law courts, to issue injunctions to the 
parties;" or to see to it that, by voluntary submission or through com
.pulsion, a case be brought into the magistrate's own court, as, for in
stance, in England into the Royal Courts or later into the Chancery.1Z 

In this way Lhe officials created new remedies, which in the long 
run came to a large extent to supersede the general law (ius civile, 
common law.) The common element in these bureaucratic innovations 
in substantive law is that they an had their start in the desire for a 
more rational procedure, which emanated from groups engaging in 
rational economic activity, i.e., bourgeois strata. The very ancient inter
dicta trial (lnterdiletionsproussY' and the actiones in factum would 
seem to prove that the Roman praetor had acquired his predominant 
po~ition in procedure, i.e., his power of instructing the jurors, quite 
some time before the lex Aebutia.H But as a glance at the substantive 
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content of the Edict shows, the formulary procedure was created by 
the commercial needs of the bourgeoisie as the intensity of commerce 
increased. The same needs resulted in the elimination of certain orig· 
inally magically conditioned formalities. In England and France, the 
greatest attraction of the royal courts was, as it had been in Rome, the 
emancipation from verbal fonnalism. In many parts of the West, the 
adverse party could be compelled to testify under oath. In England, 
the cumbersome formalities of the summons were also dispensed with; 
the king would issue his summons "sub poena'!; also the king's court 
used the jury rather than judicial combat and other irrational methods 
of proof which were intolerable to the bourgeoisie. 

In English "Equity," innovations of substantive law did not, to any 
considerable extept, occur before the seventeenth century,n Louis IX,l. 
lik~ Henry II and his ~uccessors, especially Edward III, created above 
everything else a relatively rational system of evidence and eliminated 
the remnants of the formalism of magical or folk justice origin. l1 The 
"Equity" of the English Chancellor in tum eliminated from its sphere 
what had been the great achievement of the Royal Courts-the jury. 
In the dualism of "Law" and "Equity" which still obtains today in Eng
land and in the United States and frequently allows the plaintiff to 
choose between competing remedies, the formal distinction still consists 
in the fact that at Law cases are tried with, and in Equity without, a 
Jury. 

The technical instruments of magisteIial law are on the whole 
purely empirical and fonnalistic in character; particularly frequent, for 
instance, is the l~se of fictions, which can be found already in the Frank- ' 
ish capitularies.ls This feature is, of COUlse, to be expected in the case 
of a legal system which grows directly out of legal practice. In conse
quence, the technical character of the law remains unchanged. Indeed, 
its formalism has often been intensified, although, as the term "Equity" 
indicates, ideological postulates could also provide the stimulus to inter
vention. Indeed, the case is one in which the imperium had to compete 
with a system of law the legitimacy of which it had to accept as invio· 
lable and the general basi~ of which it could not eliminate. To greater 
lengths it could go only where, as in the cast>, of verbal formalism and 
irrationality of proof, the imperium was accommodating urgent de
mands of strong pressure groups. 

The power of the imperium is heightened where the existing law 
can be changed directly by means of princely decrees of equal validity 
with that of the common law, as we find it, for instance, in the case of 
the Frankish capitula legibus addenda, the ordinances and decrees of the 
signories of the Italian cities, or the decrees of the late Roman princi-
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pate, which had the same validity as leges. In the early Empire, it will 
be remembered, imperial decrees were binding only upon the emperor's 
officials,li On the whole, orders of this kind were, of course, not issued 
without the assent of the honoratiores (Senate, assembly of imperial 
officials) Or even of the representatives of the moot community. 'nle 
attitude also pel'Sisted for a long time, at least among the Franks, 
that such decrees could not create real "law," and it constituted a 
COnsiderable obstacle t~ princely legislation.~Q Between this case and 
the factually omnipotent manipulation of the law by Western militalY 
dictators Or the manipulation of the law by Oriental patrimonial princes 
we can find numerous intermediate situations. Legislation by patri
monial monarchs, too, would normaHy respect tradition to a considerable 
extent But the mOre it succeeded in eliminating the administration of 
justice by the moot community, as it generally tended to do. the more 
frequently it developed its Own speCifically formal qualities and the 
better it was a ble to impress them upon the legal system. These qualitieS 

. could be of One Or the other of two quite different types, corresponding 
to the different political conditions of existence of the power of the 
patrimonia! monarch. . 

One of the forms in which princely lawmaking took place was for 
the prince. whost: Own political power was regarded as a legitimately ac
quired right just as any other property right, to give up some parcel of 
this fullness of power by granting to some One Or mOre of his officials Or 
subjects, or to foreign merchanl:!;, Or any other person or persons some 
special rights (privileges). which wete then to be respected by the 
princely administration of justice. To the extent that this was the case, 
law and right, "norms" and "claims," coincided in such a way that. 
if thought out consistently, the entire legal ortier would appear as a 
mere bundle of assorted privileges. The other form of princely law
making occurred in just the opposite form: the prince would not grant 
to anyone any claims which would be binding upon him Or his judi~iary . 

. In that case, there are again two possibilities. The prince gives com
mands from case to case according to his entirely free discretion; to 
that extent there is no place for the concepts d either "law" or "right." 
Or the prince would issue "regulations" containing general directives 
for his officials. Such regulations mean that the officials 8re directed, 
until the receipt of further directives. to order the concerns of the sub· 
Tects and to settle their conflicts in the manner indicated. In that situa
tion the prospect of an individual to obtain a certain decision in his 
favor is not a ';right" of his but rather a factual "reflex," a by-product 
of the regulation, which is not legally guaranteed to him. It is the same 
as in the case where a father complies with some wishes of his child 
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without thinking, howeve;; that he thus binds himself to any formal 
juristic principles or fixed pro:::edural forms. As a matter of fact, the 
extreme consequence of a "patriarchal" administration of justice by the 
parens patriae is but a transposition of the intrafamilial mode of set
tling conflicts into the politic:;.l bQdy. lbe whole iegal system would 
be dissolved into "administratlon" if this system were ever carried to its 
logical consequences."l 

We shall designate the fir!:'t of these two fom.s as the "estate" (~tand
isc.he) type of patrimonial princely justice aDd rpe second as the "patri
archal." In the estate type of judicial administration ar:d lawmaking, 
the legal order is rigorously fO"1"';!j hut thoroughly c(mcret~ and in this 
sense irrationaL Oilly an "empirical" type of leg~l intt:rprelation can 
develop. All "administration" is negotiation, bargtiinir. g. and contracting 
about "privileges," the content of which must then be lixed. It thus 
operates like judicial procedure and is not fornally distinct from the 
administration of justke. This was the way of the administrative pro
ceedings of th'e English Parliament and of the great old Royal Councils, 
.vhich' were all originally administrative and juJicial bodies at the same 
time. The most impcrtant awl the only fully developed instance of 
"estate" patrimonial ism is the p·)litical body of the medieval Occident. 

In the purely "patriarchal" administration of the law, the law is, on 
the contrary, thoroughly informal, as far as one may speak of "law" at 
all under such a system of pure "regulations." Judicial administration 
aims at the substantive truth and thus sweeps away formal rules of evi-

• dence. Hence it would come into conAict quite frequently with the old 
magical procedures, but the reI(ltion between the secular and sacred pro-, 
cedures could assume various forms. In Africa the plaintiff might have 
a chance to appeal from the prince's judgment to the ordeal or to the 
ecstatic judgment vision of the fetish-priests (oghang~s), the agents 
of the old sacral trial. On the other hand, the rigorously patriarchal 
princely justice negates the formal guaranty of rights and the principle 
of strict adversary procedure in favor of the attempt to settle an interest 
conflict objectively "right" and equitably. 

Although the patriarchal system of justice can well be rational in the 
sense of adherence to fixed principles, it is not so in the sense of a lOgi
cal rationality of its modes of thought but rather in the sense of the 
pursuit of substantive principles of social justice of political, welfare
utilitarian, or ethical content. Again law and administration are identi
cal, but not in the sense that all administration would assume the form 
of adjudication but rather in the reverse sense that all adjudication takes 

. the character of administration. lbe prince's administrative officials are 
at the same time judges, and the prince himself, intervening at will int6' 
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the admitristration of justice in the form of "cabinet justice," decides 
according to his free discretion in the light of considerations of equity, 
expediency, or politics, He treats the grant of legal remedies to a large 
extent as a free gift of grace or a privilege to be accorded from case to 
case, determines its conditions and forms, and eliminates the irrational 
founs and m~ans of proof in favor of a free official search for the truth, 
The ideal example of this type of rational administration of justice is 
the "kadi-justice" of the "Solomonian" judgment as it was practiced 
by the hero of that legend-and by Sancho Panza when he h~ppened 
to be governor.22 All patrimonial princely justice has an inherent tend
ency to move in this direction, The "writs" of the English kings were 
obtained by applying to the king's boundless grace. The actiones in 
fQCtum allow uS to guess how far even the Roman magistrates originally 
were allowed to go in the free grant or denial' of actions (dcnegatio 
actionis). English, magisterial justice of the post'medieval type, too, 
makes its appearance as "equity." The reforms of Louis IX in France were 
of a thoroughly patriarchal character. Oriental, like Indian, justice, 
,in so far as it is not theocratic, is essential patriarchal. Chinese admin
istration of justice constitutes a type of patriarchal obliteration of the 
line between justice and administration. Decrees of the emperor, both 
educative and commanding in content, intervene generally or in con
crete cases. The finding of the judgment, to the extent that it is not 
magically conditioned, is oriented towards substantive {ather than 
formal standards. \Vhen measured by formal or economic "expecta
tions," it is thus a strongly irrational and ~oncrete type of fireside 
equity. This type of intervention of the imperium into the formation 
of law and the administration of justice occurS on quite different "cul
tural levels"; it is the result not ,of economic but, primarily, political 
conditions. Thus in Africa, wherever the power of the chief has grown 
strong because of either its combination with the magical priesthood 
or the significance of war or through a trade monopoly, the old formal
istic and magical procedures and the exclusive rule of tradition have 
often completely disappeared. In their place has arisen a procedure with 
public SummonS in the name of the prince (often through Anschwor
ung23 of the defendant), public enforcement of the judgment and 
rational prOof by witnesses in place of the ordeal; there have also de
veloped practices of law enactment either exclusively by the prince 
alone, as among the Ashantis or, as in South Guinea, by him with the 
acclamation of the community.24. But often the prince or chief or his 
judge det::ide entirely according to their OWn discretion and sense of 
equity, without any formally binding Iules whatsoever. This situation 
can be found in culture areas so different from each other as those 
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of the Basuto, the Baralong, of Dahomey, the realm of Muata Cazembe, 
Or Morocco.r~ 10e only restraint consists in the apprehension of losing 
the throne because of an excessively Bagrant breach of the law, and 
especially a breach of those traditional norms which are regarded as 
sacred and On which the rulers' Own legitimacy rests. This antiformal 
substantive character of patriarchal administration reaches its high 
point when the (secular or priestly) prince places himself at the service 
of pOsitive religious interests and, mOre particularly, when he propa~ 
gates a religiosity which postulates certain ethical attitudes rather than 
the mere performance of rituals. An the antifonnal tendencie~ of L1.e
ocracy, which in this case are freed eveh from the otherwise effective 
restraints of ritualistic and, On that account, formal sacred norms, com~ 
bine with formlessness of a patriarchal welfare poJicy, which aims 
at the nurturing of right attitudes,' and the administration of which ap
proximates the character of pastoral care of souls. The boundaries be
tween law and ethics are then torn down just as those between legal 
coercion and paternal monitioll, and between legislative motives and 
legal techni9ues. 10e closest approach to this "patriarchal" type is 
presented by the edicts of the Buddhist King Asoka.i6 As a rule, how~ 
ever, a combination of estate and patriarchal elements, together with 
tht! formal procedures of folk justice, prevails in the patrimonial princely 
sy~tem of justice. The extent to which One Or the other of these factors 
preponderates depe>.lds--as we shall see in Our discussion of "domina~ 
don" -.essem>,,!lIy on political conditions and power reIation~. In the 
\Vest, in addition to these, the (originally politicaJIy conditioned) lra~ 
dition of moot justice, which, as a matter of principle, denied the king the 
position of judgment finder, was of Significance for the preponderallce of 
"estate" forms in the administration of justice. 

The growth to preeminence of rational-formalistic elements at the 
expense of the typical features of patrimonial law, as..it occurred in the 
modern Western world, arOse from the immanent nced~ of patrimonial 
monarchical administration, especially with respect to the elimination 
of the supremacy of estate privileges and the "estate" character of the 
legal and administrative system in general. In this respect the needs 
of those interested in increased rationality, which me'tns in this case, 
in growing predominance of fonnal legal equality and objective fonnaI 
norms, coincide with the power interests of the prince as against the 
holders of privilege. Both interests are served simultaneously by the 
substitution of "reglementation" for "privilege." 

No such coincidence existed, however, where the demand was, first, 
for limitations of the arbitrary patriarchal discretion by fixed rules and, 
second, for the recognition of definite claims (If the subjects against 
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the administration of justice or, in other words, for guaranteed "rights." 
As we know, these two elements are not identical. A method of settling 
disputes which proceeds by means of fixed administrative regulations 
by no means signifies the existence of guaranteed "rights"; but the 
latter, i.e., the existence not only of objective and fixed norms but of 
"law" in the strict sense is, at least in the sphere of private law, the 
one sure guaranty of adherence to objective normS: J'his guaranty was 
sought after by economic interest groups which the princes wished to 
favor and tie to thert:lselves because they served their fiscal and political 
power interests. Most prominent among these were the bourgeois inter
ests, which had to demand. an unambiguous and clear legal system, 
that would be free of irrational administrative arbitrariness as well as 
of irrational disturbance by concrete privileges, that would also offer 
firm guaranties of the legally binding character of contracts, and that, 
in consequence of all these features, would function in a calculable 
way. The alliance of monarchical and bourgeois interests was, therefore, 
one of the major factors' which led towards formal legal rationalization. 
Alliance must not be understood, however, in the sense that a direct 
"c00per3tion" of these two powers would always have been necessary. 
The utilitarian rationalism characteristic of every sort of bureaucratic 
administration tended already by itself in the direction of the private 
economic rationalism of the bourgeois strata. The fiscal interests of the 
prince also drove him to prepare the way for capitalistic interests to a 
far greater extent than was actually demanded at the time by those 
interests themselves. On the other hand, the guaranty of rights which 
would be independent of the discretion of the prince and his officials 
was by nQ means a product of thE.' tendencies genuinely immanent 
in bureaucracy. Moreover, it was not within the unqualified interest 
of the capitalist groups either. The very contrary was the case with 
respect to those essentially politically oriented fonns of capitalism which 
we shall have occasion to contrast, as a special type of capitalism, with 

-its specifically modem "bourgeois" type. Even early bourgeoiS capitalism 
itself showed this interest in guaranteed rights either not at all Or to a 
slight extent only, and so~etimes it pursued even the very opposite end. 
The position not only of the great colonial and commercial monopolists 
but also of the monopolistic large-scale entreprerieurs of the mercantilist 
manufacturing period regularly rested upon princely privileges which 
often enough infringed upon the prevailing common law, i,e., in this 
instance, the guild law. This latter fact caned forth the violent op' 
position of the bourgeois middle class and thus induced the capitalists 
to pay for their privileged business opportunities by the prE.'cariousness 
of their legal position vis-a.-vis the prince. The politically and monopo-
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listicalfy oriented capitalism, and even the early mercantilistic capitalism, 
thus carne to have an interest in the creation and maintenance of the 
patriarchal princely power as against the estates and against the bour
geois craftsmen, as happened in the time of the Stuarts, as has been 
happening today, and as is likely to happen even more often in broad 
areas of economic life.21 In spite of all this, the intrusion of imperium, 
especially of tIle. monarch, into the legal system. has contributed 
to the unification and systematization of the law and thus to "codifica
tion." The s[ronger and mQre stable the monarch's power was, the more 
it tended in that direction. The prince desired "order" as well as "unity" 
and cohesion of his realm. These aims emerged not only from t~hnical 
requirements of administration but also from the personal interests of 
his officials: legal uniformity renders possible employment of every offi
cial throughout the entire area of the realm, in which case career 
chances are, of course, better than where every official ~ bound to the 
area of his origin by his ignorance of the laws of any other part of 
the realm. While thus the bourgeois classes seek after "certainty" in the 
administration of justice, officialdom is generally interested in "clarity" 
and "orderliness" of the law. 

2. The Driving Forces Behind Codifocation 

Although the interests of officials, bourgeois business interests, and 
monarchical interests in fiscal and administrative ends have been the, 
usual factors promoting codification, they have not been the only ones. 
Politically dominated strata other than the bourgeoisie can be interested 
in the unambigqous fixation of the law, and those ruling powers to 
whom their demands are directed and which yield to them. voluntarily 
or under pressure, have not always been monarchs. 

Systematic codification of the law can be the product of a conscious 
and universal reorientation of legal life, such as becomes necessary as a 
result of external political innovations, or of a compromise between 
status groups or classes aiming a t the internal social unification of the 
political body, or it may result from a combination of both these cir
cumstances. The codification may thus be occasioned by the planful 
establishment of a community (Verband) in a new area, as, for instance, 
in the case of the leges datae of the colonies of Antiquity~2' or by the 
formation of a new political community which in certain respects wishes 
to subject itself to a unified legal system, as, for instance, the Israelite 
confederation;2' or by the conclusion of revolution through the compro· 
mise of status groups or classes, as the T weIve Tables are saig to have 
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been.SO The systematic recording of the law may also occur in the in
terest of legal security following a social con8:ict. In such situations the 
parties interested in the reconling of the law are naturally those which 
had hitherto suffered most from the lack of an unambiguollsly fixed 
and generally accessible set of nonns, i.e., of norms whichv:')ul~ allow 
checl:ing up on the administration of justice. In Antiquity these groups 
were typically the peasantry and the bourgeoisie as against a system 
of administration of justice carried on, or dominated by, aristocratic 
notables or priests. In such cases, the systematic "recording" of the 
law was apt to contain a large dose of new law and it was thus quite 
regularly imposed as lex data through prophets or pmphet-like fiduciaries 
(AiSymnet4i) on the basis of revelation or oracle.31 T.1e interests to be 
secured were likely to he understood quite dearly by the participant~. 
The possible modes of settlement, too, were likely 50 to have been dari
fied hyprevious discussion and agitation that they were ripe for the 
prophet's or the aisymnete's fiat. For the rest, the interested parties were 
more concerned with a formal altd dear settlement of the points actually 
in issue than with a systematic law. The legal normation thus used to 
be expressed in the epigrammatic and prov~b·like brevity which is 
characteristic of oracles, customals, or responsa of jurisconsults. The 
very fact that we find this style in the Twelve Tahles should suffice to 
dispel the doubts as to their origin in one single act of legislation. Of 
the same kind is the style of the Decalogue and the Book of the Cove
nant. In both complexes of commands and prohibitions, the Roman and 
the Jewish, this style is indicative of their truly law-prophetic and 
aisymnetic origin. Both also equally present the characteristic feature 
of combining civil and religious commandments. The Twelve' Tables 
anathematize (sacer esto) the son who strikes his father and the patron 
who does not keep faith with his client. No legal consequences were pr0-
vided in either case. Obviously the commandments had become neces
sary because domestic discipline and piety had fallen into decay. The 
Jewish and Roman codifications differ, however, in 50 far as in the 
Decalogue and the Book of the Covenant the religious content is sys
tematized while the Roman lex contained but single prescriptions; the 
bases of religious law were fixed and there was no new religious reve
lation. It is a quite different and a secondary question whether the twelve 
"tables," on which the law of the city of ,Rome, as given by the legal 
prophets, was said to have been recorded and which are reported to 
have been destroyed in the conHagration of the Gallic conquest, were 
any more "historical" than the two tables of the Mosaic law. But the 
rejection of the uadition as to the age and unity of the Roman legisla
tion is required neither by substantive nor linguistic considerations; 
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indeed. the latter are particularly iudevant in view of the p~y oral 
nature of ,the transmission of the Q:idition. The opinion that the Twelve 
Tables were but a collection of le2Cll proverbs. or of r~Q. of juris
coosults is contradicted by internal evidence. The norms are general 
ones and of a fairly abstract chazacter; a good many of them are clearly 
and consciously aiming in a de6nite direction and a good many others 
clearly appear as compromises between difFetent status groups. It is 
quite improbahle .that a mere record. of the practice of jurisconsults or 
the literary product of a Sex,tus Aelius Paetus CatuslZ or some other 
collector of cases could have attained such an authority in a city and in 
an age penneated with con8icts between rationally conceived interests. 
Also the analogy with other aisymnetic laws is too obvious. A "sys
tematic" codification, to be true, is produced by that situation which 
is typical for aisymnetic legislation and the needs to be satisfied by it 
only in a purely fonnal sense. A "systema~c" codification was consti
tuted neither for ethics by the Decalogue nor for the regulation of busi
ness activities by the Twelve Tables or the Book of the Covenant It 
was only through the work of the practicing lawyers that system and 
legal "ratio" were introduced, and even then but to a limiced extent. 
ereater in this respect were the effects of the needs of legal education, 
hut the full extent of systematization and rationalization resulted from 
the work of monarchical offici~s. They are the true systematic codi6ers, 
since they have a special interest in a "comprehensive" system as such. 
For this reason monarchical codifications commonly are so much more 
rational with respect to systematics than even the most comprehensive, 
aisymnetic or prophetic promulgations. 

Monarchical codification has thus been one way to system~ a 
law. The only other one has been didactic literary activity, especially 
the creation of so-called "books of law," which every now and then 
have acquired canonical prestige and have thus come to dominate 
legal practice almost with statutory force.u In both cases,. however, the 
systematic recordation of the law is hardly ever more than. a compilation 
of the existing Jaw meant to eliminate doubts and controversies. A 
good many collections of laws and regulations created at the behest of 
patrimonial monarchs and appearing externally as codes, as. for in
stance, the official Chinese compilation,*' have, in spite of a certain 
element of "systematic" classification, little to do with real codification; 
they are no~ung but mechanical aqangements. Other "codifications" 
have sought no mon! than to arrange the prevailing law in an orderly 
and systematic fashion. The Lex Salica and most of the other leges 
~barON&m were such compilations for the practice of the moot com
munities.S

' The highly influential Assize of Jerusalem l
' em~ied the 
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precedents on commercial usages: the Siet.e Part14as and similar "codi
Scations" as far back as the leges ROJmm4e collected those parts of the 
Roman law which had; remained alive. :sr But even this kind of compila
tion necessarily implied a certain measure of systematization and, in 
this sease, rationali1:3tion of the legal data, and the groups that are 
interested in bringing about such a compilation are the same as those 
interested in a genuine codification, i.e., in a systematic revision of the 
substantive content of the e..cisting law. The two cannot be sharply 
distinguished from one another. In that '1egal security" which results 
ftom codification a strong political interest commonly exists even apart 
from an other considerations. Codification has thus always been near 
at hand in cases of creation of a new political entity. We thus Snd it 
at the establishment of the Mongolian Empire by Genghis Khan" 
where the collection of the Yasa constituted an incipient codification, 
as well as in many similar cases down to the foundation of the Napole
onic Empire. Apparently against all historical oroer, an epoch of codi
fipltion thus occurred. in the West at the very beginning of its history 
in the leges of the Germanic kingdoms newly created on Roman soil. 
The need to pacify these ethnically heterogeneous political structures 
necessarily required the determination of the law actually existing and 
the upheaval of the military conquest faci1itata:l the formal radicalism 
with which the task was carried out. 

The inrerest in the precise functioning of the administrative ma
chine through the establishment of legal security, alongside the prestige
needs of the monarch, especially in the ~se of Justinian, were the 
motives for the compilations of the late Roman empire down to the 
Code of Justianian, as well as of the monarchical Roman-law codifica
tions of the Middle Ages of the kind of the Spanish Siete Partidas. In 
all these cases it is unlikely that private economic interests played any 
direct role. On the other hand, the oldest and relatively completely 
known code, which is in this respect the most unique of all those which 
have come down to us, i.e., the Code of Hammurabi, Ie allows us to 
infer with $Ol1lO: reasonable de~ of certainty that there existed rela
tively strong commerical interests and that the king wished to strengthen 
the legal security of commerce for his own political and fiscal purposes. 
The situation is, tYPically that of a city kingdom. The surviving rem
nants of earlier enactments allow us to infer that the status and class 
conflicts which were ty?ical of the ancient city were at work then too. 
exept that" due to the' difference in political structure, they led to a 
different result. It may be said of Hammutabi's Code that, insofar'as 
the ~vidence of older records is available, it did not establish any teaDy 
new law but rather codified the existing law and that it was not the first 
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of its kind.'o As in most other monarchical codifications, the political 
interest in the unification of the legal system as such within the entire 
realm played a dominant role, in addition to the economic and religious 
interests which are so dearly apparent in the intensive regulation of 
familial obligations, especially, the obligation of filial piety, which there 
as everywhere else were lying close to the heart of the patriarchal 
monarch. For the same reasons which we have already come to know, 
most of the other monarchical codifications, too, were aimed at overcom
ing the old priI.1ciple under which special laws were to prevail OVeI the 
general law of the land. These same motives were even more inRuential 
in hringing about the increasing frequency of monarchical codifications 
in the era of the rise of the bureaucratic state.'t They, too, brought 
innovations only to a limited extent. At least in Central and We.m 
Europe, they presupposed the validity of the Roman and Canon law as 
a universal law. Roman law, as subsidiary law, reoognized the prior 
claims of the local and special laws, and for Canon law the actual situa
tion was not much different although it claimed for itself absolute and 
universal effect. 

None of the monarchical codifications can match the significance 
of the ,evolution in. legal thought and in the actual substantive law 
which was brought about by the reception of Roman law.'2 This is not 
the place to trace the history; all we can do is to present a few observa
tions. 

3. The Reception of Roman Law and the Development 
of Modern Legal Logic 

In so far as the emperors, especially Frederick I r 1152-119d1. and 
later the·territorial princes participated in it, the reception was stimulated 
essentially by the sovereign position of the monarch as it appears in 
Justinian's codifica,tion. For the rest, the question is still unresolved and 

_ perhaps not fuiIy resolvable whether and how far economic interests 
were behind the reception and to what extent they were promoted by 
it; it is an equally open question as to what was the cause of the pre
eminence of the learned, i.e., university-trained, judges who were the 
bearers 'of Romanism as well as of the patrimonial-princely procedures. 
It is above all unstlWed ~hether it was essentially the interested parties 
(RechtsinteTe.ssenten) who, through arbitration agreements, resorted to 
the legany trained admin'istrative officials of the pn'nces instead of the 
courts, thus establishing decision "ex officio" instead of d~ision "ex 
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lege." and starving out the ancient courts (d. Stolze}), or whether. as 
Rosen thaI has attempted to show· in detail.·3 the courts themselves were. 
as a resutt of the initiative of the princes, increasingly staffed with legaIIy 
trained "assessors" rather than with lay honoratiores. 

WhateVer the answers may be to these questions. this much seems to 
be clear: since. as the SOUICeS indicate, even those status groups which 
viewed Roman law with distrust, in general did not object to the pres
ence on the bench of some "doctors," hut only opposeJ their preponder~ 
ance and especially the appointment of foreigners, it is obvious that 
the advance of the b:ained jurists was caused by intrinsic needs of the 
adminisb:ation of justice. especiaIIy by the need to rationalize legal 
procedure, and by the fact that the jurists possessed that special capacity 
which results from specialized professional training. viz., the capacity to 
state cleatJy and unambiguously the legal issue involved in a complicated 
situation. To this extent the professional interests of the legal practi~ 
~oneIS coinc:ided with those of the private groups interested in the law, 
bOth bourgeois and nobJe. Yet, in the reception of substantive Roman 
law the "most modem," i.e .• the bourgeois groups, were not interested 
at all; thejr needs were served much better by the institutions of the 
medieval law merchant and the urban real estate law. It was only the 
general formal qualities of Roman Jaw which, with the inevitable growth 
of ~ character of the practice of law as a profession, brought it to 
supremacy, except where there existed already. as in England. a na~ 
tional system of legal training protected by powerful interests. These 
fozmal qualities account also for the fact that the patrimonial monarchi~ 
cal justice of the West did not take the path, as it did elsewhere, of 
turning into a patriarchal administration of justice in accordance with 
standards of substantive welfa'l"e aftd equity. A very important factor in 
this respect was the formalistic training of the lawyers, on whom the 
princes Wfte dependent as their officials, and which, was largely respon~ 
sible for the fact that in the West the administration of justice acquired 
that juristically formal character which is peculiar to it in contrast to 
most other systems of patrimonial administration of justice. The respect 
for Roman law and Romanist law training also dominated all the monar~ 
chical cali6cations of the early modern age, which were all the products 
of the rationalism of university-trained lawyers. 

TIle reception of the Roman law created a new stratum of legal 
honoratiores. the legal scholaIS who, on the basis of an education in 
legal literature. had graduated from a university with a doctor's diploma. 
Indeed. cbis new sb:atum was the very basis of the strength of the Roman 
law. Its signiiiance for the fonnal qualities of the law was far-reaching. 
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. Already during the Roman Empire. Roman law had begun to be the 
object of a purely literary activity, which represented something quite 
different from the production of "law books" by the medieval legal 
honoratiores of Germany or France or of eolemenwy treatises by English 
lawyers, however important those boob may have been in their own 
ways. Under the inHuence of the philosophical training. superficial 
though it may have been, of the ancient lawyers, the signi6cance of the 
purely lOgical elements in legal thinking began to incxease. Inrleed, it 
came to be especially important for the actuallegaI practice as there was 
no sacred law with any hlnding force and as the mind was unencum· 
bered by any theological or substantive ethical concerns which might 
have pushed it in the direction of a purely speculative casuistry. As a 
matter bf. fact, incipient tendencies toward the view that what the 
lawyer cannot "think" or "construe" cannot be admitted as having legal 
reality could be already found among the Roman jurists. In this context 
also belong those numerous purely logical propositions as: quod u"wer· 
$irati debetur singulis nan debetu~4 or quod ab initio vitiosam est, 110ft 

potest tract'" temporis convalescere!s Only. these maxims were but un
systematic occasional productions of abstract legal logic, added to sup' 
port some concretely motivated individual decisions and totally dis~ 

regarded in others, even by the same jurist. lhe essentially inductive, 
empirical character of legal thought was barely affected, or not at all. 
1he situation was quite different in the [medieval] reception of Ro· 
man law. First of all, it strengthened that tendency of the legal institu-, 
tions themselves to become more and more abstract, which had begun 
already with the transformation of the Roman ius civile into the law 
of the Empire. As Ehrlich has properly emphasized." in Older for them 
to be rer . .'eived at alL the Roman legal institutions had to be cleansed of 
all remnants of national contextual association· and to be elevated into 
the sphere of the logically abstract; and Roman law itself had to be ab
solutized as the very embodiment of right reason. The six centuries of 
Civil Law jurisprudence have produced exactly this result At the same 
time, the modes of legal thought were turned more and more in the 
direction of fonnal logic The OC'Casional brilliant ape~ of the Roman 
junsts of the kind just noted were tom out of the context of the concrete 
cases of the Pandects and were raised to the level of ultimate legal prin. 
ciples from which deductive arguments were to be derived. Now there 
was created what the Roman jurists had so obviously lacked, m .. the 
purely systematic categories, such as "legal transaction" or "declaration 
of intention,"~1 for which ancient jurisprudence aid not even have uni
form names. Above all,. the pl~on that what the jurist cannot con-
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ceive has no legal existence now ac<)uired practical significanCe. A=, 
the ancient jurists, as a result of the historically conditioned anal . 
nature of Roman legal thought, properly "constructive" ability, eVen 
though it was not entirely absent, was only of small significance. Now 
when dis law was tra~ into entirely stI8ngefact situations, un-: 
known in Antiquity, the taslc of "construing" the situation in a 10gicaDy 
~ble way became almost the exclusive task. In this way that c0n

ception of law which still prevails today and which sees in law a logically 
consistent and gapless complex of "norms" waiting to be "applied" he: 
came the decisive conception for legal thought. f

' Practica! needs, like 
thoseof the oourgeaisie, for a "calculable" law, which were d~sive in 
the tendency towards a formal law as such, did not play any consider- _ 
able role in this particular procas. As experience shows, this need me y 
be gratified <)uite as well, and often better. by a fannal. empirical 
case law. 'T'he conse<)uences of the pwdy logical constIuction often bear 
very irrational or even unforeseen relations to the upectations of the 
CQfIlJDelcial interests. It is this very fact which has given rise to the 
frequently made charge that the purely logical law is "remote &om life" 
(lebauftrmJ). This logical systematization of the law has been the 
consequence of the intrinsic intellectual needs of the legal theorists and 
their disciples, the doctors. i.e., of a typical aristOCnlC)' of legal literati. 
In. frOt1blmome cases, opinions rendered by law scbool faculties were the 
ultimate authority on the Continent." The university-trained. judge and 
notary, together with the univeISity-trained advoOite, were the typical . 
legal honoratiOIes. 

Roman law triumphed wherever there did not exist a legal profession 
with a nation-wide organization. With the exception of England, north
ern France. and Scandinavia, it con<)uered all of Europe from Spain to 
Scotland and Russia. In Italy, at least at the beginning •. the notaries 
were the chid' agents d the m~t. while in the North its maiD 
agents·Wfte the learned judges, with the monarchs-standing behind 
themahnost everywhere. No Western legal S)'Stem. DOl: even that ci 
England, has kept itself entirely free of these influences. Their C!'CIces 
show up in the systematic structure of English Jaw,.in many of its in
stitutiom, and in the very definitions of the sources. of the Common l.aw: 
judicial precedent and "legal principle," nO matter what the ~ of 
inner structure.eo The true home of the Roman law remained, of 
course, in Italy, esp'!cially under the inBuence of the Genoese and other 
learned courts (rofQe), whose elegant and. COJ)st[Uctive decisions were 
~ and printed in. Germany in. the sixteenth century and thus 
helped to bring Gelmany under the in8uence of the ReidJ.skmnmer
gmchtU and the learned courts of the territories. 
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:4 ... Types of Patrimonial Codification 

It was not unti1 the era of fully deve10ped "en1ightened. dt5pOCism~ 
that, beginning with the eighteenth century, conscious ef£ot!S were made 
to transcend the specibca11y forma1 legal 10gic of the Civil Law and its 
academic 1ega1 honoratiores, which indeed. constituted a unique phe
nomenon in the world. The decisive roJe was pJayed, first of aD, by the 
general rationalism deve10ped by bureaucracy in line with its growing 
self·confidence and its naive be1ief of "knowing better." Politica1 au· 
thority with its patriarcha1 core assumed the Eonu of the welfare state 
and proceeded without regani for the concrete desires of the ~ in· 
terested in the 1aw and the fonnalism of the trained 1egal mind. It 
would indeed have 1iked nothing better than to suppress completely 
this kind of thought. The ideal was to deprive the law of its ~ 
character and to fonnulate it in a way that would not only instruct 
the officials but, above a11, wou1d en1ighten the subjects about their 
rights and duties exhaustively and without outside aid. This desire for 
an administration of justice which would strive for substantive justice 
unaffected by juristic hairsplitting and fonnalism is. as we have seen, 
cbaracteristic of every monatchi<?l1 pat;riarchalism. But it has not always 
heen able to proceed in this direction without encountering obstacles. 
The Justinian codi6ers could not"COnsider "1aymell~ asth«fstudents and~ 
interpreters of their work when they systematimd the sublimated law 
of the jurists. They simp1yn could not e1iminate the need for sprriaIiud 
1egaJ training in the face of the achievements of the classica1 jurists and 
their authority as it was officially acknowledged. by the Citation Law."' . 
They cou1d do no more than put forward their work as the so1e authori
tative coDection of citations to serve the educational needs of the students 
and they h~ thus to provide for such instJuction a textbook presented 
in the fonnofa 1aw, i.e., the Institutes.S

' 

Patriarchalism cou1d act more free1y in that classial monument of 
the modem "welfare state," the Prussian AUgemeine Unsdre.cht." In 
marked contrast to the universe of "rights" of the "Estate" polity, in this 
(',ode the ''law'' is primari1y :a universe of duties. The univma1ity 
of one's "damdest debt ~nd duty" (verdammte Pflicht ,,114 SchuWgIcei.~) 
is the m~n characteristic of the legal oIder, and its most notab1e 
feature is a systematic rationalism, not of a formal but of that sub· 
stantive kind which a1ways is typica1 of such cases. Where "mISOn 

wants to reign" al1 1aw which has for its existence no reason other than 
the fact that it'eX:ists, such as, especialIy, customary law, muse dmppear. 
An modem codifications, down to the GIst draft of che German Civil 
(',ode,55 have thus been at war with it. Those legal pI3Ctices which do 
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not rest upon the explicit provisions of the legislator, just as every 
aaditional mode of legal interpretation, are regarded by the rationalistic 
legislator as inferior sources of law to be tolerated only so long as the 
statute has not yet spoken. Codification was thus intended ~ he "ex
haustive" and was believed able to be so. Hence, in order to prevent 
all creation ri new law by the hated jurists, the Prussian judge was 
'directed, in cases of doubt, to tum to a commission specially created 
for the purpose. The effects of these general tendencies were apparent 
in the fo~ qualities of the law so created. 1n view of the fixed habits 
of the practitioners, who had to be reckoned with even in the Prussian 
Landrecht and who were oriented towards the concepts of the Roman 
law, the attempt to emancipate the law from the professional lawyers 
by the direct enlightenment of the public through the legislator himself 
of ~ty resulted in a highly detailed casuistry, which, due to the 
strivjng for material justice, tended to be unprecise rather than formally 
clear. Yet, dependency on the categories and methodology of Roman 
Jaw remained inescapable, despite numerous individual divergences and 
the wgorous attempt, for the nrst time undeltaken in a German legal 
enactment, to use a German terminology. The occurrence of numerous 
provisions of a merely didactic or ethically admonitory character gave 
rise to many doubts as to whether or not a particular provision was 
really meant to constitute a legally binding norm. Despite the striving 
for explicitness, clarity was, furthermore, obscut;ed by the fact that the 
Code's system rook as its point of depalture nOt formal legal ooncepts 
but the practical relations of life and thus flequently had to take up 
one and the same legal institution piu:emeaI in different places. . 

The aim of diminating the elaboration of his law by professional 
jurists was, indeed, achieved by the legislator to a considetable extent, 
although in not exactly the way intended. A real knowledge of the law 
by the public could ~Iy be achieved by a many-volumed work with 
tens of thousands of sections, and if the aim was that of hringing about 

, an emancipation from the inRuence of attorneys and other legal practi
tioners. the very nature of things p:.:evented its realiz.uion under mod~ 
conditions. As soon as the Supreme CDwt (Ob~7Ial) began to 
publish a series of semi~cial reports of its decisions, the cult of.stare 
decisis devdopt:d as strongly iJJ Prussia as anywhere outside England. 
On the other hand, nobody could feel sti~ulated to undertake a scholarly 
treatment of a law which excared neither fonnally precise norms nm' 
clearly inrelligible institutions, 8$ neither of these was intend~ by 'this 
utilitarian ~tion." As a matter rl ~ patrimonial substantive ra
tionalism has nowhere been able to prmde much stimulation for formal 
legal thought. 
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The codification thus contributed to a situation in which the scholarly 
juristic activity was din:ctN either evm more to Roman law or, under 
the influence of nation.aIism. to ~e legal institutions of older German 
law, with the aim 4 present both of them, by means of the historical 
method, in their oristinal "pure" form. For Roman law the result was 
that, under the handS of jurists trained as professional hlstorians, it had 
to shed those mmsformations which ~ had undergone, since the ~ 
tion, to become adapted to the needs of the times. The U SJU MoJemus 
P .. tlect4rv •• " the product of the reworking of the Justinian law 
through the Civil law jurists. feD into oblivion and was condemned by 
scienti6c historical purists jUst as much as medieval Latin bad been by . 
the humarthtic philologists. And just as the latter had resulted in the 
elimination of Latin at the univeISallanguage of the lamed, so Roman 
law lost its suitability to the needs of cDodeIn life. Nvr until then was 
the way completely ~ for a hrtract legal logic. Uamai rationalism 
was thus merely shited £rom one domain to another rather than ~
COIIle, as'1o many « the historians seem to believe 

A purely lOgical re-systematization of the old law was, of COUISe, not 
ad»ewd by the historic3J jutists in any convincing way.aI It is well 
known, and it is indeed no Iltrident. that down to Windscheid's com
peodiwn,. almost all the pand«rist treatises remained unfinished. The 
Germanist wing of the historical school of law was no more sucasful in 
producing a tigurousIy formal sublimation of those institutions which 
were not derived from Roman law. What attnlCted the historians in that 
field were indeed those irrational and antiformalistic elements which 
derived from the legal order of the old polity of Estates. 

Systematization and codiiiation without loss of practicil adaptability 
could thus be aclneved only for those Special fields which bourgeois in
terests had autonomomJy adspa!d to their needs and which had been 
empirically rationaJiZled in the practice of Special courts, i.e., commercial 
law and the law of negotiable i~ts.fO lbis achievement was p0s

sible because compelling and clearly defined economic needs were 0p
erative. But when, after seven decades of supremacy of historians, and 
at the high point of a development of legal historiography never achieved 

, in any other COUJ)try, the creation of the German &ids dramatically 
demanded the uni6cation of the private law as a national task, the Ger

--. ':.." jurists were split in, the two campS of Romanists and Germanists 
'vcd'a~ed the'imdertakirigreluctantly and not fully prepued.11 

. ne· ~ of patritnoniiil ~ical todification is represented by 
othetCade$, toO. ~y the Austrian" and the Ru:man." The latter, 
it is true, essentially constituted merely the status law of the small privi
leged strata and teft untouched the special institutions of _the other 
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t:States, especially the ~try, i.e., the great majo;ity of the suhjects. 
It evm 1eEt them their own special administration of justice to a ~ 
cally very far..(P3chiI\g extent. The greater comprehensiveness of the-· 
Russian and Austrian codes. as contrasted, with the Prussian, was F 
chased a t the expense of precision and, in the Austrian c:ode, by a grear£r 
dependency upon Roman law. It, too, did not attract sCholarly thought 
for all the decades ~ng Unger's work,~ and even then its treat· 
ment was carried on almost entirely within the framework of the Ro
manistic categories." 

NOTES 

J. Writing before the First World War, Weber is hete lluding to cettain 
institutioDs of moaucbica) Getmany and Austria-Hungary, especially the tegula
tions far the frincely courts and the ~' ~ o£ the amay. Wbae, as iD the 
UDited Kingdom, moDarchy still exista, similar phencmena still obeam, although 
only in the same foriul .... in whicb a man«-war is ~ to .. "His (or 
'Her) Majesty's" ship or an may regiment as the "Royal" Dragoons. 

2... On' this achievement o£ the Englisb kings, see MArrLAND, CaNntru
TION'AL HPITORY OF ENGLAND (1931) 23, 1St; PLUCUla'%T 20. On the relarioo 
~ Eeudal law IDd amunon law in Germany and in Medieval Ewope in 
penl, see MITI1II8, DBa STAAT £>a. HORBN MaTBU1.TJ!al (1944); Eu~ 
liMature issUited by Pumn lor. 

3. CE. PLUCDl"a'I'r 4S7. 
4. Cf. sec. ii:s. For a full ~ of the sratus o£ the climula and 

their origin, see Mrrnu3 42; MOJiUOBN, ROMI8CHS FQPCBUNGaN I, 3SS et 
seq .• and his STAAl'SJt.BCHT III, I, 57,64.76. 

So ENC"SLMANN AND Mu..x..u 452,49:2.. 
6. a. supra, sec. H:6. For. a reant concise ~t of the hiszory of thex 

special laws in France and Germany, tee KaIICHAUR, Eu.DP.A. UN!) nu JLChmcB:B 
RBcRT :134-:145, ~ Iso he £ull )i~ OD the subjec is ~ co. 

,. Cf. V0!4 Bu,HtsTORY OP ~AJ,.Canmt61. LAw (29:17) 73. 
For a simOn deft}opment of the U ing's Peace" iD E .... nd, Re POl.LOCK. 4l(D 

~ fl, 462-464; also Pollock. 1M lGreg't. p..". j" elM MUUJ. ·Ars 
(1900), 13 Ho .... 1. RIn'. 177, -repr. 2 S'LIIC1'BD.£SUnm:AiroLG-AMRRlCM 
UGAL HDrORY 403; GoBam., FnoNT AND MJIIDIIN.,t,Hfa tl93 7). For ~ 
see EJilCliLMANN AND MILLAR 66 I. For Gamany, Re BBmma&. lbiarnoB· ~ 

~1~n~<41' . 
8. ~ in modan Ruman means ".le," the"gi\'i&C far"" ~, kt die 

origmal meaning was "penalty" or ''&De''; c:l. A. G. ~ !l!" Nau" E'roMO'IOOP 

CHBPlIILOVAJ\' R~ tunA. (2910-2914; «issued 1959) n. 1:19. (Wi) 
Opinloa$ cHc as to whedl.er me ~ (''pribar.'' . fftm <"'<D'W' __ , 

. {"king"] through LithumiaD ~) """ mete1y ·~·.··an arbitzatot. 
'IOtbat ldsaWardcoaJd l~ r~ bf the parties anchhey .JIOUld.~ m.to F 
Ceed with· dUel Or feUd, or .met1ler lIe·~ .~ dG:dte. judidalpGlftr. 
a. L It CoeiZ,DG ~ Recht (1920), 24 z. •. WL Rw. 2.4" <417~ se4J.i 
G. VtlB!t&DBY, MlDiBYAL Ruarux U.W20. 'The m.ct. wtch dae ~bility oE 
ill compo5ftion by the ~ of wcrgiIt (Russian: vtr .. -vyba, dmriDg from the 
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same Cenrwdc .root; d. PU06RA.2;HBNSItU, &po cit., I, 8s), was still common when 
Christianity was imposed upon the Kiev realm hy Vladimir I (97:1 [gSO]-IOlS). 

The opinion that a casuistic climinallaw was introduced by the prince irnn» 
diately after Christianization and upon the behest of the hlshops finds some sup
F.t in the Russian Chronicles, which are too indefinite, however, to allow a Emal 
Judgment. 

Public punishment by death or corporeal castigation is still exceptional in the 
~alled "oldest version" of the Russleaya Pravda, which was formerly ascribed In 
the age of Yaroslav I (ror9-r054), but upon which doubt bas ~n thrown by 
~t research. See sec. iii:6. One who has Hlled. injured, or otherwis£ of
fended another is ordered not only co pay wergilt to the person injured or his kin, 
hut also a money fine to the prince. This combination COl'tespoOOs to that of the 
Gennanic laws where. in the perjod of growing roya.I power, an offender had to 
pay "peace money" (fredw) to the king in addition to the Busse (wergilt) pay
able to the injured. In Russia this fille is called prodazk4. The word JUlkazay,ie as 
a, general term for punishment seems not to occur before the time of firmly es
tablished govemment. 

9. KARL BINDtNC, DIE NORMEN UNDIHJU!. OBJlRTRSTUNC (1890) 4 I5. 
ro. All the VoLbredzu (leges barbarorum, cf. sec. ii::2.) contaIn extensive 

catalogues of misdeeds and the corresponding amounts of payment. The basis 
of computation js the werg;~ payable for the leilling of a freeman. The amends 
(bot, Busse) for other acts are computed as fractions of the wergilt. For speci
mens o£ typical catalogues of this kind. see SIMPSON AND STONE, LAW AND SocI

ETY (1949) I, 97. See also POLLOCK AND MAITLAND II, 45r. 
lJ. cr. PLUCItHllTT 183; MAITLAND, EQUITY 9. 
11.. On the successful extension of the jurisdiction of the royal as against the 

ancient popular and feudal courts, see RADIN, ANGLo-AMBiUCAN LECAL HlsrORY 

(r9 3 6) r 4 r; PLuc.J:M!.Tr 337, and literature stated there. • 
13. Sreci4l ~tngs ro protect possession. 
J 4. second half of second cenrury B.e. 
IS. CE. HOl.DSWORTH VI, 640. 
16. Under LOllis IX (the Saint, lu6-IZ70), trial by ordeal was abolished 

lind the jurisdiction of the feudal lords· was subjec~d to the supervision of the 
coum r£ ~ king,'tbe Pdrtements, whose proo:edure diJl)el1Sed with many of the 
formalities of the older c:ourt5. CE. Brunner, Wort ~"Form im altfra1l2:6sische1t 
Prozes~ 57 Srr2:~GQIl1lJCB'n DBR PHIL. HIST. CUhlI DlIlI. K.USBRL. AUDI!.

Mm D. WJSSBNSC8. Of WIEX (J868). 
I'. Of the ~ taken by Henry II (I r 54 -I JB9), the most impartal'lt is 

the substitution oE inquisition by jury for trial by battle in the assize of novel dis
seisin. 

Under Edward III (J3~7-1377) the possibility of ~hallenging a court record 
by battle was abolished (EDw. 3r STAT. I, Co 4) as wdl as that o£ bringing in the 
ecclesiastical £:OWt a pn.:cution for defamation against members of a grand jury 
who had iDdkttd a peooD who was suhsequently acquitrN (I EDW. 3. STAT. Z. 

c. J J). Judidal iDdqrnctm<r as against the ClOwn was strengtheneJ by the Sza
tu~ of Nonhamptoo (a EDw. 3, c. 8); the police and judicial functions of tbe 
''keepers,'" "~QDm,: at "justices of the pwi:" were enlarged and amOO
darN by a number f)lllatutes (see PLUCDlBTT 159); the ~ of compelling a 
defendant to submit to trial by means of outlawry was extended (:15 EDw. 3. 
STAT. 5. C.17)~ aad lISe of the English language was allowed in pleadings (36 
EDW. 3.C. IS). . 

r8. Capitulari4-Iegislative acts of the Frankish ~ see S1Ip'Q,..tee. 17: I. 

On the use of Serions in them, see BaUNNBa, RBCHrlJGll6GilICHiB t 377. 379. 
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who, among others, reports the fonowing iIIustIation from a CIIFuLve of Charles 
the Bald, of 864 ~ Under the Lex &dial, seIVice of summons had to he peIfonned 
ad aomum, i.e., in the house of the defendant. At that time many hoU5leS had 
heen destroyed, however, by the Nonnan invadex5. The king thus ordained that 
in such a case the proce'$S selvers might undertake a sham-service on the spot 
where the-house fonnerly had stood. 

19. Cf. ]OLOWICZ 371.-374' ' 
z-o. Tbe legislative power of the Frankish kings was strictly limited. Laws, for 

example, which pUrported to alter the OJ$tom of the people could not he enacted 
without their consent. 1be principle was, lex fit ~ rct'"li ~ CQmtitutimle 
regis (Edict of Pistoia, 864, c. 6). cr. BRISSAUD, HISTORY OF FMBN'CH PUBLIC 

LAW 8r. 
:z.r. Compare th~ with Weber's discQssion of "public" and "private" law 

suprQ, sec:. i : I. < 

2.2.. CERVANTES, DoN QUII0TE, c. 45; d. also the story of the Ameer of Af· 
ghanistan in MAX RADIN'S LAw AS LooIC ANI) AS EXPEMIENCE (1940) 65. 

z-3- AlIschwOT-KlIg is invocation for harm, curs.e, execrate, to swear at; see, e.g., 
the article by J. Kohler and M. Schmidt, Zur Recht,sgeschichte Af!-ikR~ (1913), 
30 Z.P. VCL. Rw. 33. On the monopoly of trade in Africa by the chieftains see 
WEBER, HISTORY 197. 

• 24. For Africa see the recent literature referred to in sec. iii, n. 45. In gen· 
eral compare (1913) 30 Z.P. VGL Rw. I z- et seq., Z-5 et seq., 3Z-, 66~8, 75, etc. 

25. Basut()-Bantu native of Basuto Land Prorectorate; B~g-Bantu 
group in Central Bechuanaland; Mwata Cazembe-hereditary chief whose terri
tolf stfrtched from the south of Lake Mweru to north of Bangweulu. between 
9· and r 1° S. In the late eighteenth centuIY the authority of the Cazemhe was 
widely recognized; it diminished in ~ until. toward the end of the nineteenth 
centuly, the Cazembe Sank to the rank of a petty chief. Lately the territory was 
divided hetween Northern Rhodesia and Belgian Congo. Cf. Royal Geographical 
Soc;:~ THE L.ums 0" -nIB CAt;J!MBB (1873); M. Schmidt, 2ur RechtsgeschichM 
Afri1t~, 31 Z.P. VeL. Rw. (1914) Ho, and 34 Z.". veL Rw. 441. As to Mo· 
rocco, see Quellen zur ethnologischell Rechu(orschung (J92-3) 40 Z.". veL. Rw. 
CErganzungsband) 1z-5. 

z-6. 264--<:. U7 •• C.; see Vll'fCilNT SMITH, A IOU ~rev. eel. 19Z-0)i V. A. 
SMSTH, EotcrS OF A1JOltA (1909) and especially Wehet's discussion in GAzRS 
(2nd ed.J9~, ~S'3 [Re-ligion: ~ 1""'. 2351.J. 

27. Weber seems to think of the SUppOrt of the Con5lelvative party by certain 
groups of heavy industry and high finance, which often found itself in contrast 
to the demands of the Center party and other groups representing the political 
interests of the craftsmen ~and other middle·c1ass strata in Germany. 

z-8. JOLOWIC2:~. 
Z-9. The codes ~ to are the Book of the Covenant (Exod. z-1-z-3) and 

the ~ ill Emd. '10: 1-17 and 34: 1~7; Ikut. z-7: 15-z-6. See WEBERS 
GA2;RS III, 2SJ ~ Jud.mm. l.l,.f.]. There should he added the more 
~t Deu~ Olde in ~t. 4:44-2.6: 19. On the Hebrew "codiiication" 
cE. J. M. Powu SMrm, THE 0itJcm am, Hm'ORY OP Hhlmw LAW (1931). 

30: ~ to ttaditi~ the Law of the T~ ~~ is th~ *at~ of a 
CommtSSioo cJTen (Deumm ugibtu~) ~.~~ appomted m 451 
•. c. to sam(y the ~ demand £or • D;ution of the laws. The historicity of 
the tnJditioa .Jw beeD doubted. Recc.t ~ ~ inclined, however, to ac
cept it as substantWly c:onect. a. JOI..OWlC:% J I, ud JORS ANI) KumtllL 3, 39z-, 
both with JiwslUle; d. abo ~ sec. 10', n. II. For a discussion of both the 
Hebrew and Roman Codihcation, see Dt.u.mm IOZ-, 134. 
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31 • ~ (Gr. "adjustU')-cmapamynder, ~ with fuD pem
mrnzal powc:n. eaected to ad just the tdatic:mship hetweeD ~ claDes withiD 
a city state, as, f oriDltanct.. Soloo in Athenli or cLamndas ill <:AoDia. 

32.. Sex. &!ius PaetuS Catus. who bdd the ~Qe and other ~ 
at the ~ of the ~ cmbUy •• c., was iUqueD.dy quotI!:d b w.-;r WI'itmI 
(Cia:ro) 8$ one of the early authorities on the dviC law. He is said. to haw: pu~ 
lished a Tripat1Ut, a ~ collation containing the XII Tables, interpretations 
CUIImt in his day, and a formulary oE writs (legis ~), which was bown a 
the Ns Adianum (Pompon. Dip 1, 2., 1., 38).0. the art by Klcbs in PAUL"!'
WIII&OWA, l\Jw.ENZYu.oPADm !WI UAU. ALTBanacewma., I (189-4). S~7' 
(Wi) " 

33, The most £amous ~ples IU'ethe SACB8BNSPllICEL and B&AU)(UJOI]l; . 
. WI!: SUpN, sec. ii:;, n. 99 and sec. j .:2., n .. 3 7. 

H. The Chinese compilation, which was m £ora: in the Empire until its end, . 
was the T.A CH'O'fG LU LI of 16-46, promulRated by the Mancliu dyDuty a £ew 
years af!let its seizure oE power. On this ani tbe other CbinIs compilations, tee 

WIIBJlI\, Religio .. of CJ.iM, 101.0. alto Es:arm. La., C~, 9 hC'f'c. Soc. 
SCI. :l-49, ~6 (bibliography). 

3;. For the La &dial and Lt:,gu~, tee sec. ii, n. II; also SEACLB 
166.Tbe most recent reU-hle editiou of the ~. is that of the series entitled 
~echte, published by t~ AksJanie fUr I:btsebes Recht (193; et se4f.). 

36. The AWus of Jerusalem were the ~ « laws for the kingdom of Jeru
salem as eslablisbed by the ~ in 1099; see K. RclaJucHT, GIlSCBICBTB 
DES KOmCRBICHS JERUSAUW (1898). 

37. Side P~ (Span. Law of the Seven Parts). It was compiled between 
1:l;6 and 126; by Alfonso X, king of Le6n and Castile. Among its sources weJe 
both the FWlro Ju.z.go, i.e., the Spanish translation oE the Cmnanic I,.e,c Visi
got1.orum'(cf. !iCC. ii, n. II), made in I:l-4-4. aDd the Roman tradition, especially 
as rudely compiled in the Vis:igotbic: "Code" for the Roman ~on, the ~ 
R01ItQM Visigot1.o,um or Br~ Al4rici cl ;06. Similar rudimenmry compila
tions of the Roman law 8$ applicable to the Roman population wele made in ~e 
Ostr.>gOtbic kingdom of~, the ~ TMod.orici (about ;00), and in 
the Burg ndian kingdom, the ~ R01ItQM BwguJrdionum (alto 1:uQWJl 8$ 

p~). 
l8. CE. H. LuI., GPOJm Ks.,. (19:l1) c. VII; Krause. Cingis HIUJ. HBJ

DBLlIERCER ArnN DBR VQN.PORTKBlM Snl'TUNG (19:1.2.); G. Vernadsky, The 
Scope and Contat of C1.ingis KJc.,a's Yala (1938), 3 HARV. J. OP AatAT1C STu-
DIlls 3.'\. _ 

39. St'e Tim CoDa 01' HAKKuIWII, ed. andtr. by R. E. Harper (190-4); 
KOJ:LElI ST AL., rtl.MMUR.UI18 GEsB-rz; G. R. Da:rvBR AND JORN C. Mass, TEll 
'BAllYLON[AN u.ws (195'2.), 6 vols. (190-4-2.3); for concise discussions and litera· 
ture see DUMOND ~2, and W. S.ACLE, MBN 01' THE LAw (19-47) 13. 

-40. As to code! earlier than that cl Hammurabi and reI.red 1~ DlOOumems, 
see KosclW:er. Fo,sclautlgeIJ 1m4 Erg~ in "- JcaIsc"ri~'- R~
len (19:l9),-49 S.n. ~ RoM. 188; P. Iandshrqer, OM! ~ TmIIMi 
fW Gc4nz .nd &cia (193S) SnoOlA JCoacv.ow On the Sumerian Code, 
which bas been d.ted -400 1t8D. euIier tbuI ~Code cl HIUDDlwahi. see the 
N~. Uc-NaDnu. [19S-41 oam •. £asc. 1. On a Summa code d.ted ~ 
yeAtS earlier .thm the Code .Qf Hammurabi.· see P. R. ~, "nN CoM' (1f L~ 
Is1.rar, [19481 AWIIRu=.Ut JOIIBl'W. OP A.u.cadoLOGT. No. S2-i aotbe hDdian 
Code, dated 80 yean ~ the Code cl Hammwabi. _ NODe. Sumc:r h9-48) 
-4 Aw-.tCtM JOUaNAL 0)1 ~OLOG"!' lNWQ. NO.2. 

-4 I. Codifications cl chis kind wae cboIe cl Dmmar It CKiaa Cbmtian VI 
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Danish Law, of 1683). Swab (The Law of. lbe Realm of Sweden, of 1736). 
and Bavaria (1751. 1753. 1756). the PrUssian Code of 1794 (see infra. nn. 54-
56), the prepsratiCID o£ which was begun in 1738. the AustIian Code of ISn 
with its ~ of 1766. 1786. and 1797; also the various Ordinances sue· 
cesaively ~ in France since 1539 and dealing with certain special topics. a. 
G.lnrinental Legal History Series I C~ Survey), 263. 

4::r.. Among the vast literature on the resuscitation and reception of :be Ro· 
man law in medieval and ~ce law, the sources most suitable for a p
eraI orientation are: Vinogradoff, RONAN lAW IN MEDIEVAL EURopa C::r.nd ed. 
19::r.9); Mm'B; E. JBM(5, Law AND POLmcs IN THE MIDDLE ACB8 (1905); 
WmACuR. VOW KOMISCHBN REan (1944) 195; and. ahove all. KOSCHAUR, 

EUROPA UND DA8 ROMIBCBB RBCHT (1947); G. v. Snow, Om UR8ACHBN DBR. 

RBZSPnON DEI aQMI8CH N RsGIITII (1905). CE. also MArrLAND, EHCLISH L.A.w 
&HI) THB RBN4J88ANCB (1901) and the articles in ContinentlJl Legal History 
Series, vol. I ( GBN&1lAl. SUftVBY, 19n). For an instIucrive case study of the 
reception of Roman law in a particular city, see GoING, Dm RBZUTlON DBS t\i).. 
MlSCKBH RBCHT.S IN FIlANX.PUBT A. M. (1939). 

43. 1be views stated are exprc:acd in A. Stolzel, Dre E71twic1tZu71g Jer geU!hr
tt:n R cM¥ech"71g (1910). in E. Rosenthal's extensive review of this bOok in 
31 SAY. Z. GB M. 51.::r., esp. 538; and in Rosenthal's own GBSCKICH B DBS GB-
1\JCHTSW.8BN8 UIIID DBB VBaWALTUHGSOaCANISATION IN BAYIlRN (1889/1906). 

44. "That which is owed to the collective is not owed to irs members." 
:.IIpian, DIe. 3.4.7.1. 

45. "What is void from the beginning, cannot be cured by the passage of 
time." Dze. 50.17.29. 

46. EHRLIcli ::r.S3, 1.97. 348.479. 
47. These concepts are of fundamental import3nce in the plesent law of Ger· 

many and those related to t",e5ped8i1y Switzerland and Austtia. A "legal tnlm

action" (R chtsgefChi:tft) is every ~on of a person which is intended to 
produce legal OODSe<}uenoes, such as an oH'er, or irs acceptance. the contIact itself, 
a will, or the abandonment of the ritle to a chattel; jt is t\) be distinguished from 
natural e\<ents creating legal c~uences, sud~ os, for instance, the avulsion of 
a piece of land by a torrent. and also from Rf?ckts~a"dltlttgen, i.e., human acttvi
ties which create legal conse(':'Jent'e'S without, cr even against, the will of the ac
IXn, as, f(}f instance, the ~t~t causation by one person of hodJly injury to 
another. It is one of the pe;: • features of t,t,e C..ennan Ci-,rlJ Code that it neats 
in one place those legal prol.l" ••. ~ which art' common to aU legal transactions of 
any kind, be it a conttact. a con~, a madia.ge, a will, or the issuance of a 
.negotiable insttwuent. ~ 8ft'! thus trea£ed in the Third Part of the First Book 
of the Code (Sees. 104-185): ctpac1ty, da:Iaration of intention, contIact, condi· 
tion and time tenn, authority, and ra:i6cation. 

-Declaration of intention" (Willh'lSerlliiru?lg) is that particular kind of legal 
ft'amaction wbich ftlquires that a ~ make !mnifest his intention. An offer or 
an acceptance am dec1uarioll$ o£ Intention; a contIact, however, is a '1egal tIans
action" consisting of the dec1aratiom of intention of oIieror and 01Ien.e.. lbe rules 
applicable to dedatations of inr.euaon of DrJ.'1 lind are all treated rogt.'tber in Sees. 
1}6-J44, which thus. deal tVith such probJem.sas fraud,mistzk~, ctleJ'cion,fonnal-

. ilia, in~tadon, Or )nnlidiry, F« £unDer explatl,aticn see. ScUunEa, PaIN
C%Pl.Il8 01' G8RMAN CMI. Law (1907) 78; (Blit:) Foreign ot6u, J\.tu4U.AL OP 
GBJU4AN Law (1950) 4::r.· ' 

.. 8. In the c.::rminology of its aitics, both American and Gt:rman, the method 
hele sketched a that of "conceptual jurispntdence." As to G;nnany, it is described 
in detail, analyud, and ai6ciud by the ftrious authors o£ the essays collected in 
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zoth CentuIY I..egal Philosophy Series: Vol. II, Tn JURISPRUDBNCB OP OO'l!Il

Bin'S ( I 948). 
49. On tlUs" function of law school faculties as appe late courts, see ENcBL

MANNi STINTZING, GJ!8CHlCHTB DSB. DSUTSCHSN RsCBnlWlllSBN8CllAPT (1880) 
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Vll 

The Formal Qualities of Revolutionary Law 
_. Natural Law 

I, The French Civil Code 

r£ we compare the products of the pre-revolution3IY period with that 
child of the Revolution, the Civil Code/ and its imitations all over 
Western and Southern Europe,' we can see how considerable the formal 
differences between thlCID. are. The Code is completely free from the 
intrusion of, and inb:rmixture with, nonjuristic elements and all didactic, 
as well as all merely ethical admonitions; casuistry, too, is completely 
absent. Numerous sentences of the Code sound as epigrammatic and 
as monumental as the sentences of the Twelve Tables, and maJ\y of 
them have become parts of common parlance in the manner of ancient 
legal 'proverbs" Cetta;nly none of the precepts of the AUgemeine 
LmJrechf or any other German code has achieved such fame. As a 
product of ntionallegiili.tion, the Code Civil has become the third of 
the'WorId's great systems of law, alongside Anglo-Saxon law, a" product 
of juristic practice, and the Roman common·law, a product of theoreticaI
literary juristic doctrine. It has also become the foundation of the vast 
majority ofeaSlem and renaal European codifications, The attainment 
of this position can be explained by its formal qualities; for the code 
possesses, or ltleast gives the impression of possessing, an extraordinary 
measure of lucidity as weD. as a precise intelligibility in its provisions. 
Thts tangible clarity of many of its precepts the Code owes to the 
,orientation of a large number of its legal institutions to the law of the 
COMtumes,' To this clarity and simplicity much "has been sacrificed in 
formal juristic' qualities and in the depth and tboroughness of substan
tive considention!' HowMr, both as a result of the abstract total struc
ture of the legal system and the axiomatic nature of many provisions, legal 
thinking has not been stinmJar.ed to a truly constructive elaboration of legal 
institutions in their pragmatic intmdations. It has rather found itself 
impeDed to accept as mere ru1es those frequent formulations of the Code 
which are just rules mther than "articulations of broader principles, and 
to adapt them to the needs of practice from case to case. Quite probably, 
peculiar forma] qualities oE modem French jurisprudence are perhaps to 
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some extent to be ascribed to these somewhat contradictory character
istics of the Code. But these characteristics are expressions of a particular 
kind of rationalism. namely the sovereign conviction that here for the 
51st time was being created a purely rational law. in accordance with 
Bentham's ideals, free from all historical "prejudiCes" and deriving its 
substantive content exclusively from sublimated common sense in ass0-

ciation with the particular raison d'etat of the great nation that owes 
its power to genius rather than to legitimacy. In certain cases the Code 
sacrifices juristic subl!mation to vivid form. This' attitude towanJs legal 
logic stems directly from the pelSonal intervention of Napoleon, while 
the epigrammatically dramatized character of some of its provisions 
corresponds to the type of formulation of the "iights of man and citizen" 
in the American and French constitutions. Certain axioms concerning 
the substantive content of legal norms are not presented in the form of 
matter-()f~fact rules, but as postulate-like maxims, with the claim that a 
legal system is legitimate only when it does not contradict those postu
lates. With this particular method of forming abstract legal propositions 
we sqall now deal briefly. 

2. Natural Law as the Normative Standard of 
Positive Law , 

Conceptions of the "rightness of the law" are sociologically relevant 
within a rational, positive legal order only in so far as they give rise to 
practical consequences for the behavior of law makeIS, legal practitioners~ 
and social groups interested in the law. In other words',' they become 
sociologically relevant only when practical legal life is materially affected 
by the conviction of the particular "legitimacy" of certain legal maxims, 
and of the directly binding force of certain principles which are not to 
be disrupted by any concessions to positive law imposed by mere power. 
Such a situation has repeatedly existed in the course of history, but quite 
particularly at the beginning of modem times and during the Revolu
tionaIY period. and in America it still exists. The substantive content of 
such maxims is usually designated as "Natural Law:'~ 

We encountered the lex naturae earliet'as an essentially Stoic crea
tion which was taken over by Christianity for the purpose of constxucting 
a bridge between its own ethics and the nOlms of the.world.8 It was the 
law legitimated )y God's will for all men of this world of sin and vio· 
lence, and thus stood in contrast to those of God's .commands which 
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were revealed direct! y to the faithful and are evident only to the elect. 
But her~ we must look at the lex naturae from another angle. Nattlral 
law is the sum total of all thqsf; nonns which are valid independently 
of, and superior to, any positive law and which owe their dignity not iO 

arhitrary enactment hut, on the contrary, provide the very legitimation 
for the hinding force of positive law. Natural law has thus been the col
lective term for those norms which owe their legitimacy. not to their 
origin from a legitimate lawgiver, hut to their immanent and teleological 
qualities. It is the specific and only consistent t}-pe of legitimacy d a 
legal order which can remain once religious revelation and the au
thoIitarian sacredness of a tradition and its bearers have lost their force. 
Natural law has thus Leen the specific form of legitimacy of a revolu
tionarily created order. The invocation of natural law has repeatedly 
been the method hy which c4sses in revolt against the existing order 
have legitimated their aspirations, in so far as they did not, or could not, 
base their claims upon positive religious nonns or revelation. Not every 
natural law, however, has been "revolutionary" in its intentions in the 
sense that it would pIovide the justification for the realization of ceItain 
norms hy violence or hy passive disobedience against an existing order. 
Indeed, natural law has also served to legitimate authoIitarian powers 
of the most diverse t:yp'S. A "natural law of the historically real" has 
been quite influential in opposjtion to the type of natural law which is 
based upon or produces ahstract norms. A natural law axiom of this 
provenience can be found, for instance, as the hasis of the theory of the 
historical school concerning the pIeeminence of "customary law," a 
concept dearly formulated hy this school for the firs~ time.t° It became 
quite explicit in the assertion that a legislator could not in any legally 
effective way restrict the sphere of validity of customary law hy any en
actment or exclude the derogation of the enacted law hy custom, I t was 
~d to be impossihle to forhid histoIical development to take its course. 
The same assumption hy which enacted law is Ieduced to the rank of 

. "mere" positive law is contained also in all those half historical and half 
naturalistic theories of Romanticism which regard the Volksg~ist as the 
only natural, and thus the only legitimate, source from which law and 
'culture can emanate, and aCCording to which all "genuine" law must 
have grown up "organically" and must be hased directly upon the sense 
of justice, in contrast to ,cartificiaL" i.e., purposefully enacted, law.u The 
irrationalism of such axioms stands in sharp contrast to the naturalla w 
axioms of legal rationalism which alone were ahle to create norms of a 
foImal type and to which the term "natural law" has·a l'otioribeen re
serVed for tha treason. 
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3. The Origins of Modem Natural Law 
I 

The elaboration of natural law in modem times was in part ¥ on 
the religious motivation provided by tM rationalistic sects; it was also 
partly derived from the concept of nature of the Renaissance, which 
t:verywhere strove to grasp the canon of the ends of "Naturels" will To 
SQme extent, it is derived, too, from the idea;- ptrticularly indigenous to 
England, that every member of the community has certain inherent 
natural rights. This specifically English concept of "birthright". arose 
essentially under the int1uencc of the popular conception that certain 
rights, which had been con6rme,~ in Magna Charta as the special status 
rights of the barons, were national liberties of all gnglishmen as such 
and that they were thus immune against any interference by the King 
or any o~er political authori1:y.12 But the transition to the conception 
that every human being as such has certain ri'.::!-.~ was mainly completed 
throtlgh the rationalistic Enlightenment of the s~nteenth and eight
eenth centuries with the aid, at certain periods, of powerful religious, par
ticularly;\nabaptist, inHuences. 

4. Transformation of Formal into Substantive 
Natural Law 

The axioms of natural law fall into very different groups. of which 
we shall consider only those which bear SQme especially close relation to' 
the economic order. The natural-law legitimacy of positive law can be 
connected either with formal or with substantive conditions. The distinc
tion is not a clear-<.:ut one, because there simply cannot exist a com
pletely formal natural law; the reason is that such a natural law would 
consist entirely of general legal concepts devoid of any cO?tent None· 
theless, the distinction has great significance. The purest type of the 
first category is that "natural law" concept which arose in the seven
teenth and eighteenth centuries as a result of the already mentioned 
inHuences, especially in the form of the "contract theory," and more 
particularly the individualistic aspects of that theory. All legitimate law 
rests upon enactment, and all enactment, in tum, rests upon rational 
agreement. This agreement is either, ,first, reat i.e., derived from an 
actual original contract of free individuals. which also regulates the form 
in which new law is to be enacted. in the f.nure; or, second, ideal, in 
the sense that only that law is legitimate whose content does not con
tradict the conception of a reasonable order enacted. by free agreement. 
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The essential elements in such a natural law a~ the "freedoms," and 
above all, "freedom of contract" The voluntary rational contract became 
one of the univeIsal formal principles of natural law consnuction, either 
as the assumed real historical basis of all rational consociations including 
the state, or, at least, as the regulative standard of evaluation. Like every 
formal natural law, this type is conceived as a system of rights legiti~ 
mately acquired by puxposive contract, and, as far as economic gocxls 
are concerned, it rests upon the basis of a community of economic agree~ 
ment CEinversUindnisgememschaft) created by the full development of 
property. Its essential components are property and the freedom to dis
pose of property, i.e., property legitimately acq\lired by free contractual 
transaction made either as "pIimeval contract" with the whole wcrld, or 
with certain other persons. Freedom of competition is implied as a con
stituent element. Freedom of contract has formal limits only to the. extent 
that contracts, and social conduct in generaI,-must neither infringe upon 
the natural la,w by which they are legitimated nor impair inalienable 
freedoms. This basic principle applies to both private arrangements of 
individuals and the official actions of the organs of society meant to be 
obeyed by its membexs. Nobody may validly surrender himself into 
political or private slav~ry. For the rest, no' enactment can validly limit 
the free disposition of the individual over his property and his working 
power. Thus, for example, every act of social weifare legislation pro
hibiting certain contents of the free labor contract, is on that account an 
infringement of freedom of contract Until quite rec~ly the Supreme 
Court of the United States has held that any such legislation is invalid 
on the purely formal ground that it is incompatible with the natural-law 
preambles to the constitutions. IS • 

"Nature" and "Reason" are the substantive criteria of what is legiti
mate from the standpoint of natural law. Both are regarded as the same, 
and so are the rules that ar~ derived from them, so that general proposi
-!ions about regularities of factual occurrences and g~eral norms of con
duct are held to coincide. The knowledge gained by human "reason" is 
regarde~. as i~entical with the "nature of things" or, ~ one woold say 
nowadays, the "logic of things." The "ought" is ideI}tical with the "is," 
i.e., that which exists in the universal average. Those nonns, which are 
arrived at by the lOgical analysis of the cOncepts of the law and ethics, 
belong, just as the "laws of nature," to those generally binding rules 
which "not even God Himself could change," and with which a legal 
order must not come into con8ict. Thus, for instance, the only kind of 
money which meets the requirements of the "nature of things" and the 
principle of the legitimacy of vested rights is that which has achieved 
the position of mon~y through the free exchange of goods, in other 

 



870 BCONOMY ANI> LAW (SOCIOLOGY Ol" LAW) [Ch. Vill 

words, metallic money.H Some nineteenth<entury fanatics therefore 
argued that, according to natural law, the state should rather go to 
pieces rhan that the legitimate stability of the law be sullied by the 
illegitimacy of "artificially" created paper money. For an infringement of 
the legitimate law, it was claimed, would in itself be a negation of the 
very "idea" of the State. 

1his formalism of natural law, however, was softened in several 
ways. First of all, in ord~ to establish relations with the existing order, 
natural law had to accept legitimate grounds for the acquisition of rights 
which could not be derived from freedom of contract, especially acquisi
tion through inheritance. 1here were numerous attempts to base the 
law of inheritance on naturallaw.1s 1hey were mainly of philosophical 
rather than positivdy juristic origin, and so we shall disregard them 
here. In the last analysis, of course, substantive motives almost always 
enter the picture, and highly artificial constructions are thus frequent. 
Many other institutions of the prevailing system, too, could not be 
legitimated except on practical utilitarian grounds. By "justifying" them, 
natural law "reason" easily slipped into utilitarian thinking, and this 
shift expresses itself in the change of meaning of the concept of "reason
ableness." In purely fonnal natural law, the reasonable is that which is 
derivable from the etemal order of nature and logic, both being readily 
blended with one another. But from the very beginning, the English 
concept of "reasonable" contained by implication the meaning of "ra
tional" in the sense of "practically appropriate." From this it could be 
concluded that what would lead in practice to absurd consequences, 
cannot constitute the law desired by nature and reason. This signified 
the express introduction of substantive presuppositions into the concept 
of reason which had in fact always been implicit in it.1• As a matter of 
fact, it was with the aid of this shift in the meaning .of the term that 
the Supreme Court of the United States was able to free itself from 
formal natural law so as to be able to recognize the validity of certain 
acts of sociallegislation.1f 

In principle, however, the formal natural law was transfonned into a 
substantive natural law as soon as the legitimacy of an acquired right 
came to be tied up with the substantive economic rather than with the 
formal modes of its acquisition. Lasalle, in his System of Vested Rights 
[I 861 ], still sought to solve a particular problem in natural law fashion 
by formal means, in his case by those derived from Hegel's theory of 
evolution. The inviolability of a right fonnally and legitimately acquired 
on the. basis of a positive enactment is presupposed, but the natural law 
limitation of this type of legal_positivism becomes evident in connection 
with the problem of the soa~ed. retroactivity of laws and ~e related 
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question of the state's duty to pay compensation where a privilege is 
abolished. The attempted solution, which is of no interest to us here, is 

,of a thoroughly formal and natural law character., 
1he decisive tum towards substantive natural law is connected 

primarily with socialist theories of the exclusive legitimacy of the acquisi
tion of wealth by one's own labor. For this view rejects not only all 
unearned income acquired through the channels of in~eritance or by 
means of a guaranteed monopoly, hut also the formal principle of free· 
dom of contract and general ~ition ci. the legitimacy of all rights 
acquired through the instrumentality of contracting. According to these 
theories, an appropriations of goods must be tested substantively by the 
extent to which they rest on labor as their ground of acquisition. 

5 .. Class Relations in Natural Law I MOlo gy 

• Naturally both the formal rationalistic na~l law of freedom of 
contract and the substantive natural law of the exclusive legitimacy of 
the product of labor have definite class implications. Freedom of contract 
and all the propositions regarding as legitimate the property derived 
therefrom obviously belong to the natural law of the groups interested in 
market transactions, i.e., those interested in the ultimate appropriation of 
the means of production. Conversely, the doctrine that land is not pro, 
duced by any body's labor and that it is thus incapable of being 
appropriated at all, constitutes a protest against the dosedness of the 
circle of landowners, and thus corresponds With the class situation d 
a proletarianized peasantry whose restricted opportunities for self
maintenance force them under the yoke of the land monopolists.18 It is 
equally clear that such slogans must acquire a particularly dramatic 
power where the product of agricultural exploitation still depends pri
marily upon the natural condition of the soil and where the appropli· 
anon of the land is not, at least intemal)y, completed; where, fwther-

'more, agriculture is not carried on in rationally organized large.scale 
enterprises, and where the income of the landlord is either derived 
entirely from the tenants' rent or is produced through the usc of peasant 
equipment and peasant labor. All these conditions exist in large measure 
in the area of the "Black Earth" rUkraine and Southern Russia). As 
regards its positive meaning, this natural law of the small peasantry is 
ambiguous. It can mean in the first place the light to a share in the 
land to the extent of one's own labor power (tTUdovaya norma); or, 
secondly, a right to the ownership of land 'to the extent of the tradi
tional standard of living (potrebityelMj'a norma). In conventional 
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terminology the postulate thus means either the "right to work" or the 
"right to a minimum standard of living"; thirdly, however, the two may 
be combined with the demand for the "right to the full product of one's 
labor." 

The Russian revolution of the last decade [Le., of 1905-06], in all 
probability the last of the world's natural-law oriented agrarian revolu
tions,'9 has been bled to death also by the irresolvable contradictions be
tween its various ideologies. Those 6rst two natural-law positions were 
incompatihle not only with one another, but ~ with the various peasant 
programs, whether they were motivated by historical, realistically political, 
practically economical, or 6nally---and in hopeless confusion because of 
interpal contradictions between the inherent basic dogmas-by Marxist- . 
evolutionist considerations. 

Those three "socialist" rights of the individual have also played a 
role in the ideologies of the industrial proletariat. The first and the 
second are theoretically possible under handicraft as well as under capi
talistic conditions of the working class; the third, however, is possible 
only under handicraft JAnditions. Under capitalism the third right of 
natural law is possible either not at all or only where cost prices are 
strictly and univer-sally maintained in aU exchange transactions. In agri
culture, it can be applied only where prod~ction is not capitalistic, since 
capitalism shjfts the imputation of the yield of agricultural land from 
the place of direct agricultural production to the workshops where the 
agricultural implements, arti6cial fertilizers, etc., are produced; and the 
same holds true for industry. Quite generally, where the retum is deter
mined by the sale of the product in a freely competitive market, the 
content of the rigllt of the individual to the full value of his product 
inevitably loses its meaning. lnere simply is no longer an individual 
"labor yield," and if the claim is to make any sense it can be only as the 
collective claim of all those who 6nd themselves in a common class 
situation. In practice, this comes down to the demand for a "living 
wage," i.e., to a special variant of the "right to the standard of living as 
detennined by traditional need." It thus resembles the medieval "just 
price" as demanded by ecclesiastical ethics which, in case of doubt, 
was determined by the test (and occasionally eXperimentally) of 
whether or not at the given price the craftsmen in question could main
tain the standard of living appropriate to their social status. 

The "just price" itself, which was the most important natural law 
element in canonist economic doctrine, fell prey to the same fate. In the 
canonistic discussions of the determinants of the "just price" one can 
observe how this labor value price corresponding to the "subsistence 
principle" is gradually replaced by the competitive price which becomes 
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the new "natuIa1" price in the same measure as the- market community 
~. In the writings of Antonin of Florence [I389-1459J the 
latter had already come to prevail. In the outlook of the Puntans it was, 
of course, comp1etely dominant. The price which was to be rejected as 
"unnaturaf' was now one which did not rest on the competition of the 
free market, i.e., the price which was influenced by monopolies or other 
arbitrary human intervention. Throughout the whole puritanical1y in
Buenced Ang1oSaxon world this princip1e has had a great inBuence up 
to the very present. Because of the fact that the princip1e derived its 
dignity from natural law, it remained a far stronger suppo~ for the 
ideal of "free competition" than those purely uti1itarian economic the
ories which were produced on the Continent in the manner of Bastiat 
[18cl-50). 

, 6. Practical Significance and Disintegration of 
Natural Law 

All natura11aw dogmas have inBuenced more or 1ess considerab1y 
both lawmaking and lawfinding. Some of !hem survived the economic 
conditions of the time of their origin and have come, to constitute, an 
independent factor in lega1 development. Forma11y, they have strength· 
'ened the tendency towards 10gically abstract 1aw, especially the power 
of logic in legal thinking. Substantive1y, their inBuence has varied, but 
it has been significant everywhere. This is not the p1ace to trace in detai1 
these inBuences and the changes and compromises of the vaIious natural 
1aw axioms. The codifications of the pre.revolutionary _ rationalistic 
modern state, as we11 as the revolutionary codifications, were inHuenced by 
the dogmas of natura11aw, and they u1timately derived the 1egitimacy of 
the 1aw which they created from its "reasonableness;"'D We have already 
seen how easily on the basis of such a concept the shift from the ethiC31 
'and juristical1y formal to the uti1itarian and rechrUcal1y substantive 
could, and did, take place. 'This transformation, for reasons which we 
have a1ready discussed, was very favorab1e to the pre.revolutionary patri
archa1 powers, whi1e the codifications of the Revolution, which took 
place under the inRuence of the bourgeoisie, stressed and strengthened 
the forma1 natural 1aw, which guaranteed to the individual his rights 
vis-A-vis the politica1 authorities. 

The rise of Socia1ism at first meant the growing dominance of su~ 
stantive natural1aw doctrines in the minds of the masses and even more 
in the minds of their theorists from among the intelligentsia. ~ sub-
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stantive natural law doctrines could not, however, achieve practical in
Huence over the administration of justice, simply because, before they 
had achieved a position to do so, they were already being disintegrated 
by the rapidly growing positivistic and relativistic-evolutionistic skep
ticism of the very same intellectual strata. Under the inRuence of this 
anti-metaphysical radicalism, the eschatological expectations of the 
masses sought support in prophecies rather than in postulates. Hence in 
the domain of the revolutionalY theories of law, natural law doctrine was 
destroyed by the evolutionary dogmatism of Marxism, while from the 
side of "official" learning it was annihilated partly by the Comtean 
evolutionalY scheme and partly by the historicist theories of organic 
growth. A final contribution in the same direction was made by Real
politik which, under the impact of modem power politics, had come to 
affect the treatment of pu blic law.~l 

The method of the public law theorists has been, and still is to a 
great extent, to point to certain apparent practical-political absurdhies 
as the consequence of the juristic th'eory which they happen to oppose; 
and then to treat the theory as effectively disposed of forever after. This 
method is not only directly opposed to that of formal law, but it also 
contains nothing of substantive natural law. In the main, Continental 
jurispr~dence, even up to the most recent times, proceeds on the basis 
of the largely unchallenged axiom of the logical "closedness" of the 
positive law.22 I t seems for the first time to have been expressly stated 
by Bentham as a protest against the case law rut and the irrationality 
of the common law.23 It is indirectly supported by all those tendencies 
which reject all transcendental law, especially natural law, including, tq 
this extent, the historical school. While it would hardly seem possible 
to eradicate completely from legal practice all the latent in8uence of 
unacknowledged axioms of natural law, for a variety of reasons the 
axioms of natural law have been deeply discredited. The conflict be
tween the axioms of substantive .and formal natural law is insoluble. 
Evolutionist theories have been at work in various forms. All metajuristic 

. axioms in general have been subject to ever continuing diSintegration 
and Ielativization. In consequence of both juridical rationalism and 
modem intellectual skepticism in general, the axioms of natural law 
have lost all capacity to provide the fundamental basis of a legal system. 
Compared with finn beliefs in the positive religiously revealed character 
of a legal nonn or in the inviolable sacredness of an age-old tradition, 
even the most convincing normS arrived at by abstraction seem to be too 

subtle to serve as the bases of a legal system. Consequently, legal posi
tivism has, at least for the time being, advanced irresistibly. The dis
appearance of the old natural law conceptions has destroyed all possi-
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bility of providing the law with a metaphysical dignity by virtue of its 
immanent qualitie~. In the great majority of its most important provi
sio~s, it has been unmasked all too visibly, indeed, as the product or 
the technical means of a compromise between conflicting interests . 

. But this extinction of the meta juristic implications of the law is one 
of those ideological developments which, while they have increased 
skepticism towards the dignity of the particular rules of a concrete legal 
order, have also effectively promoted the actual obedience to the power, 
now viewed solely from an instrumentalist standpoint, of the authorities 
who claim legitimacy at the moment. Among the practitioners of the hw 
this attitude has been particularly pronounced.:i 

7. Legal Positivism and the Legal Profession 

The vocational responsibility of maintaining the existing legal system 
seems to place the practitioners of the law in general among the "con
servative" forces. This is tIue in the twofold sense that legal practi
tioners are inclined to remain cool not only toward the pressure of 
substantive posrulates put forward from "below" in the name of "social" 
ideals but also towards those from "above" which are put forward in the 
name of patriarchal power or welfare policies. Of course, this statement 
should not be taken as representing the whole truth wii.hout qualifica
tions. The role of the representative of the underprivileged, and of the 
advocate of formal equality before the law is particularly suited to the 
attorney by reason of his direct relationship with his clitnts, as well as 
by reasOl~ of his character as a private person working for a living and 
his Huctuating social statu~. This is why attorneys, and lawyers in gen
eral, have played such a leading role in the movements of the popolani 
of the Italian communes and, later, in all the bourgeois revolutions of 
mOClem times as well as in the socialist parties. It also explains why in 

- purely democriltic countries, such as in France, Italy, or the United 
States, the lawyers, as the professionally expert technicians of the legal 
crafts, as honoratiores, and as the fiduciaries of their clients, are the 
natural aspirants to political careers. 

Under certain circumstances, judges, too, have maintained strong 
opposition to patriarchal powers, either for ideological reasons or out of 
considerations of starus group solidarity or, occasionally, because of 
economic reasons. To them, the fixed and regular determinateness of all 
external rights and duties is apt to appear as a worth-whilt: value to be 
pursued for its own sake; this specifically "bourgeois" element in their 
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thought has determined their attitudes in the political conflicts which 
were fought for the purpose of limiting authoritarian patrimonial arbi
trariness and favoritism. 

Whether the legal profession would take the side either of the au
thoritarian or the anti-authoritarian powers, once the "rule-boundedness" 
of the social order had been achieved', depended upon whether the 
emphasis was more upon mere "order," or upon "liberty," in the sense 
of guaranty and security of the individual. The choice depended, in the 
terminology of Radbruch, on whether law was viewed more as "regula
tion" or as the source of "rights."20 But quite apart from this antinomy, 
it was also the previously mentioned alternative between the formal and 
substantive legal ideals and the vigorous, e<:onomically conditioned le-
vival of the latter, both in the upper and lower strata of the social 
hierarchy, that weakened the oppositionist tendencies of the lawyers as 
such. We shall dis<:uss later just what technical devices authoritative 
powers have used to overCome resistance from within the judidary.ze 
Among the general ideological factors which account for the change 
in the lawyers' attitude, the disappearance of the belief in natural law 
has played a major role. If the legal profession of the present day mani
fests at all typical ideological affinities to vari~us power groups, its mem
bers are inclined to stand on the side of "order," which in practice means 
that they will take the side of the "legitimate" authoritarian political 
power that happens to predominate ,a t the given moment. In this respect, 
they differ from the lawyers of the English and French revolutionary 
periods and of the period of enlightenment in general. They differ also 
from those who' had to act within the framework of patrimonial despot
ism or had been sitting in [German nineteenth·<:enturyJ parliamentary 
bodies and munidpal councils down to Prussia's "circuit judges' parlia
ment" of the 1860' s."r 

NOTES 

J. The FIench Civil Code was proclaimed on :& 1 March 18Q4, under the 
title of CoDE CIVIL DJIS F~AlS. In 1807 this title was chan~ to Coos NA
pOLEoN, and in 1816 the original title was restored with the fall of the Napole
onic regime. During the Ieign of Napoleon III the reference to'Napoleon was re
instated in the title (1"2.-1870). While Napoleon was the main dIiving force 
and an a('!tive participant in the making of the Code, the demand for, and the 
beginning of, codiJication in France preceded the Napoleonic era. Even before the 
Revolution of 1789 the diversity of local laws had orne to be regarded as um
bersome and th,eir in ompleteness as a source of legal uncertainty, and the Estates 
General had thus petitioned for a uniform national law. Also the judges of the 
Fren h pa1lements had become unp?pular. The Olnstituent Assembly of 1790 
noted that a code should be proposed, h>.lt it was left to the Olnvention of 1793 
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to create a special draf?ng commission, heaele~ by. Cambcerk w~ch. was to ~Iart 
Ihe actual Work anel Indeed was charged Wlth as completion within a month. 
This commission a.mally succeedeel in completing a elraft of seven hunelreel ar
ticles with n six weeks, which, however, was rejecteel on the grounel that it was 
too elaborate anel detailecl anel might restdct the freeclom of the inelivieluall An
other, much shorter, elraft was presenteel one year later (in September 1794), but 
was only little elebated. Of the two further elrafts--{'l!l1! in 1796 consisting of bve 
hunelreel articles and another in : 79~ually little resulted, as the Convention 
was engaged in waging a war with virtually the whole of Europe; yet, as V oIlet 
has remarked (Cambridge Modern History VIII, 710 at 741-74:1), "The Con
vention amidst disorclers at home and war abroad pp.acefully eleliberared on ques
tions of inheritance, alluviai lanels, illegitimate children, and the whole body of 
civil Jaw ... " The Consulate, with Napoleon as First Consul, resumeel the work, 
and much of Cambaceres' labor was emboelieel in the !inal Coele. 

In the Code much of the customary law of Northern France was preseJved, 
combined with the conceptual technique of the eighteenth-centulY Roman law. 
Extensive use was maele of the work of Domat (16:15-1696) and, especially, 
Pothier (:699-17z2), who hilel laiel, in their extensive writings, the bases of a 
common law of France. TIle whole work was permeated, however, with a strong 
spirit of liberalism and ineljvielualism. . 

• The Code was [in 1954] still in effect in France, although modili€"el by a large 
number of amendments. A Commission hael been charged w th the preparalion of 
a 10lal revision 0 f the Coele in 1946. 

On the Cod~, see Violler, loco cit.; Lobingier, Code civile anel Codi~cation in 
3 ENCYC. Soc. SCL 604, 606, with further literamre; on the current work of 
revision, see J. ele la Moraneliere, Reform of the French Civil Code (194 8), 97 
U. OF PA. L REV. I. ' 

. 2.. Through the Napoleonic conquests the CODB CIVIL was spreael outsiele 
France; but permanently it was retaint!d only in Belgium, Luxembourg, and that 
part of (Russian) Poland which had tc:en constituteel by Napoleon as the Granel
Duchy of Warsaw. Until the German Civil Coele of 1896 took dfed in 1900, 
the French Code remained in effect in those pam'of Germany which are situ
aled on the left bank of the Rhine, in the Granel-Duchy of Baelen, anel in a 
small sector 0 f the Rhine Province ea st of the Rhine. 

During the nineteenth century the CoDE CIVIL, in translation anel with in
consiclerable modifications, became the law of the Netherlanels, Italy (now re
placecl by a new Code of 194:1), Rumania, Egypt, Quebec, Louisiana, Portugal, 
and Spain. 1he Spanish Code, with slight amenelments, is still in effect in Puerto 
Rico, Cuba, and the Philippine Republic, anel has constituteel the moelel for most 
of the codes of Latin America. 

New types of coelification Were starteel with the German Civil Code of 1896 
and the Swiss Civil Code of :91:1. The former was taken over. with slight 
changes. in Japan, the laller in Turkey. In the modem codes of pre-communist 
China. Thailanel, Brazil. Mexico (feeleral law), anel a few other Latin American 
countries. the moelels of the French, German, anel Swiss codes are combineel, 
partly also with indigenous ieleas. Cf. Fisher, The Codes, 9 CAMBRIDGE MODJIRN 
HIsTORY 148: Amos, The Code Napoleon and the Modern World (19Z8), 10 J. 
COMPo LBGISL. ~l; A. REPPY (eel.), DAVID DUDLEY FIELD CBNTMlARY ESSAYS 

(1949)· 
3. Cf .• for instance: 

&T. 2, La loi ne dispose que pour I'avenir; elle n'a point el'effet r~oactif (The 
law eli~ only for the future; it has no retroactive effect). 

 



ECONOMY AND LAW (SOCIOLOGY OF LAW) [Ch. VIII 

~T. J J34. Les ronventions legalemenl fonn6es tiennent lieu de loi 1 ceux qui les 
ont failes (A conttlict properly concluded holds the place of law for lOOse who 
haft made il). 
ARt. 1382.. Taut fail quelconque de l'homme. qui a cause a autIui un dornmage, 
oblige cdui par la faute duquel i1 est anive. a le reparer (EvelY acl of man which 
causes harm 10 :morher binds lhe one through whose faull il has occurred to make 
reparation). 
ART. 2.2.79. para. I. En fail de meubles. la possession vaul tilre ("As 10 chauels. 
possession amounts I;) title" -meaning: a bona 6de purchaser from Ihe possesSOt 
acquires a good tide). , 

So great a French writer as Slendhal is said 10 have had such a high opinion 
of the Code's literary style Ihal he made il a habil to read a chapter of il before 
sitting down to wlite. Cf. SEACLJ! 2.86. 

4. CE. ,~-'pra. sec. vi: 4, a Inn. 54ff, 
5. CO#tu~lOmary law of NOri.hem France. Apart from lhe law of 

property 'and contract, which was primarily derived from Roman law, almost 
everything else in Ihe code was based on custorr-.ary law. ThIJ.~ it was the custom
alY law as sy~tematized by Pothier to which, as has heen said, three·quarters of 
the rode \:an be traced hack: see EHlI.I,ICH 415-416. . 

6. An instance d Ihis kind is provided by the two article~ of the \.-OOe (arts. 
1382. and J383) which purport to formulate the gener:ll principl"s of almost the 
whole 'French law of delicts (torts). For an anaiysis sec Walton. Delkttllti. He· 
spo1Isibility in the Modern Civil Urw ('933), 49 LQ. REV. 70. Compare with 
the two laconic articles of the French (',o..:E the 951 section:; r,f the RJ!sTATEMEN'l' 
OP THE LAW 01' TORTS by the American Law Institute (4 vok 1939)· 

. 7. For concise surveys of, and bibliographies on, the various forms of Nat
ural Law concepts and their role and significance, see C. Gurvit-.:;h, Natura! Law, 
I I ENCYC. Soc. SCI. 2.84; STONB :l;I5; I. W. JONES. HI$TOIUCAl. INTHODUCTION 
TO THJ! THEORY Oi' LAW (l947); see also C. C. HAYNES, REVIVAL OF NATURAL 
LAW CONCJ!PTS IN AMJ!:R1CA (1930) and ROMMEl'l, NATURAL LAW (1947). 

8. Seech. VI:xiii: 3. • 
9. See E. TROELTSCH, THB SOCIAL TBACHINGS OF THJ! CHRISTIAN 

CHURCHES (2. vols .• 0'. by O. Wyon, London. 1931) and Weber's remarks,on 
Troehsch'~ paper on The Stoic-C"risnan Natural Law in VJ!RHANDLtlNCJ!N DES 
DBUTSCHSN SOZJOLOGJ!NTACS (1910) I, 196, 2.10, repro in GAzSS 46z. 

10. Cf. supra, sec. iii:2., a tn .9. 
I I. This altitude is represc:nted by the Historical School, especially the Ger· 

manisrs, among whom Gierke has been particularly prominent. An American 
representative was James C. Carter. the chief opponent of David Dudley Field's 
codification plans (see the arlicle on him by Llewellyn in 3 ENCYc. Soc. SCI. 243). 

12.. The ~()ocalled Whig conception of English history: d. H. Bu-rr£ll.F1ELD, 
THJ! ENCLISHMAN AND HIS HISTORY (1944). On the real and Ihe imaginary 
Magna Carta see W. S. McKechnie, Magna Cwta 12.15-1915', MAGNA CARTA 
COMMJ!MORATION ESSAYS (1917) I, 18; M. Radin, The Myth of Magna Carta 
(1947) 60 HARV. L Rav. 1060. 

I 3. Sic. What is meallt is obviously the due process clause of the Fourteenth 
Amendment of the Constitution of the United States. 

14' See WJ!.8J!R, ECONOMIC HIS'TORY "2:36 and literature cited at p. 377; also 
supra. Part One. c h. 11:6 a nd I I: 3 2.-36. 

15. See, for instance, Leibniz. who derives inheritance from the immOr1ality 
of the soul (NOVA MBTHODUS DooliNDI DISCBNDIQUB JURIS, Part II, Sec. 2.0, 
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17); his argumentation is also fcllowed by Ahrens (CoURS DE DR01T NATUREL 
[18381, Palt n, Sec. 102). Grotius flnds the basis of testate succession in natural 
neeclom and that of intestate succession in its implied agreement with the will of 
the decedent (DE lURE PACIS AC BELLI [162S), II, c. vii; cr. on his theory MAINB 
190 ). 

The natural law theOlies were attacked by Pufendorf, who declared inheri: 
tance to be an institution of positive law (DB JURE NATURAE ET GENTIUM [16721, 
4.10. 2-6). This opinion was foJlowed by Blackstone (Book II, c. xiv). 

J6. What Weber has in mind is the shift from natural law thinking to utili
tarianism, as expre$SeC3 by Bentham, John Stualt Mill, and Spencer. I'. See Knoxville Iron Co. v. Harbison (1901) 183 U.S. 13; Mclean v. 
Arkansas (1908) 211 U.s. 539; Erie R.R. v. Williams (1914) 233 U.S. 685:
statures prescribing the character, methods, and time for J>'ayrnent of wages. 

Holden v. Hardy (1898) J69 U.S. 366; Bunting v. Oregon (1917) 243 U.S. 
426; Muller v. Oregon (1908) 208 U.S. 412; Riley v. Massachusetts (19J4) 
1.32 U.S. 671; Miller v. Wilson (1915) 236 U.S. 373; Bosley v. McLaughlin 
(19 r S) 236 U.S. 385:-~tatutes fixing hours of labor. 

N.Y. Central R.R. Co. v. White (t917) 243 U.S. I 88:-workmen's compen
sation laws. 

Lacer decisions, such as Adkins v. Children's Hospital (1923) 261 U.S. 5~5, 
in which the rule of leason was temporarily nullified, or the New Deal cases, 
could, of course, not be considered by Weber. 

For a penetrating survey and analysis, from the continental point of view, of 
the attitUdes of the American jUdiciary toward social legislation, see ED, LAM
BERT, La COUVERNEMENT DES JOGES ET LA LUTrE JUDICIARE CONTRE LA LEGIS
LATION SOCIALS AU" ETATS-UNIS (192:). 

18. On this and the following, see Weber's discussion of the Russian revolu
tion of 1905 in ARCHlV F. SOZIALWlSSENSCHAFT (1906), XXII, 234 and XXIII, 
16S; see also his article on Russlands Obergang zur Scheindemokratie (1917) 23 
0.11 HtLFE 272, repro in GPS, 192ff. 

t 9, In the second of the two articles mentioned in n. I8 supra Weber, at p. 314. 
prooictoo the corning of a new revolution in Russia, which would be oriented 
Inward communism rather than natural law and which would create a state of 
affairs different from anything that had ever existed before. 

20. For a monographic inquiry into the inRuence of natural law ideologies 
upon one particular code, viz. that of Austria, see SWOBODA, DAS ALLCEMEINE 
BURCERLICHB GESETZBUCH 1M LICHTE IV..NTs ( 1924). 

21. The mode of a completely "positivist" treatment of public law was repre
~ntccl in Gennany particularly by Paul Laband (1838-1918) and his disciples •• 
On Laband, see the article by E. von Hippe! in 8 ENCYC. Soc. Sct 614' 

22. See supra, sec. i:9. 
23, Weber here states a;:r opinion exp~ by Hatschek (ENGLISCHES 

STMTSRIICHT 153), hut opposed by]. Lucas (Zur LehTe von dem Willen des 
Gesetzgebers. FSSTCABE FUR LABAND r 1908]), who Iraced the dogma of the gap' 
lessness of the legal order to the namrallaw tendencies of absolute monarchy and 
denied any possible influence in this respect of Bentham. The controversy was 
calried on in a series of articles by Hauchek (1909), 24 ARCHIV 1'. OFFENT

LICKlIS RBCHT 442.; (1910) l.6 ibid. 458; and Lukas (1910) 26 ibid. 67 an d 
465. 

24. On positivism in Germany see G. RADBRUCH, RECHTSPHILOSOPHlB 
(1950) I 15. This latest book of Radbruch's (as to his c"'Tlier views, see the 20th 

 



880 ECONOMY AND LAW (S0CIOLOCY OF LAW) f Ch. VIII 

Century Legal Philosophy Series. Vol. IV. The Legal Plailosoplai8.s of W. RIZIl· 
bruch, mad Dabin [1950]) is also typical of the revival of natuntllaw thinking in 
post-World-War-ll Germany; d. in this respect also H. Comc, DIll OBmtSTJ.K 
GBUND!iATU DES RECHTS (1947). and GRUNDZiicB DER RECHTSPHrLOSOPHm 
(J950)j on the transformations of Radbruch's thought, see F. V. HJPPEL, GUSTAV 
RADBl:UCH AU RECHTSPBlLQSOPHrSCHER llimtBk (I 9 51). 2,.. a. RECHT8PHJLQSOPHIE (f91.f ed.)j the terminology is no longer used, 
however. in the versions of f932 and 1950. 

26. 1bis intended investigation was not carried out by Weber. 
l-/,. KreiJric1lkrparu.ment-so called because a considerable number of irs 

members \\~ K,.eiJricMer (circuit judges), who. at the time. were predominantly 
Liberals and ~ to the policies of Bismarck. 

Vll1 

The Formal Qualities of Modem Law 

I. Particularism in Motkrn Law 

As ~e have seen, the speci6caI1y modern occidental type of admin· 
istration of justice has arisen on the basis of rational and" systematic 
legislation. However, its basic formal qualities are by no means un
ambiguously definable. Indeed, this ambiguity is a direct result of more 
recent developments. 

The ancient prinqples which were decisive for the interlocking of 
"right" and "law" have disappeared. especially the idea that one's right 
has a "valid" quality only by virtue of one's membership in a group of 
persons by whom this quality is monopolized. To the past now also be
longs the tIibal or status-group quality of the sum total of a person's 
rights and, with itj their "particularity" as it once existed on the basis 
of free association or of usurped or legalized privilege. Equally gone are 
the status and other special courts and procedures. Yet neither all 
special and personal law nor all special jurisdictions have disappeared 
completely. On the contrary, very recent legal developments have 
brought an increasing particularism within the legal system. Only the 
principle of demarcation of the various spheres has been characteristi
cally changed. A typical case is that of cqrnmercial law, which is, indeed, 
one of the most important instances of modem particularism. Under the 
Cennan Commercial Code this special law applies to certain types of 
cOInracts,' th~ most important of which is the contract for acquisition 
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of goods with the intention of profitable resale. This definition of com· 
mercial contra~t is entirely in accordance with a rationalized legal sys· 
tern; the definition does not refer to formal ~ualities, but to the intended 
functional meaning of the concrete transaction. On the other hand, com· 
merciallaw also applies to certain categories of persons whose decisive 
characteristic consists in the fact that contracts are made by them in the 
course of their business.2 What is thus really dedsive for the demarca· 
tion of the sphere of this type of law is the concept of "enterprise." An 
enterprise is a commercial enterprise when transactions of such peculiar 
kind are its constitutive elements. Thus every contract which "Delongs" 
substantively, i.e., in its intention, to a commercial enterprise is un&r 
the Commercial Code, even though, when regarded alone and by itself, 
it does not belong to that category of transactions which are ,genelically 
defined as commercial and even though, in a particular case, such a 
corttract may happen to be made by a nonmerchant. The application of 
this body of special law is thus determined either by substantive ~uali
ties of an individual transaction, especially its intendf:d meaning, or by 
the objective ass(ldation of a transaction with the rational orga nization 
of an entelprise. I t is not determined, however. by a person's member
ship in a status group legally constituted by free agreement or privilege, 
which was in the past the operative factor for the application of a special 
law. 

Commercial law, then, inasmuch as its applkation is pelsonally de
limited, is a das!\ law rather than a status-g~oup law. However, this 
Cllntrast with tlH'~ pa~t is but a relative one. Ind{'ed, so far as tbe law of 
c0:r,merce and the Ja\\' of other purely economic "occupations" are con
cemed, the prindple of jurisdictional delimitation has always had a 
purely substantive character, which, while ofren varying in externals, 
has essentially bet"n the:; same throughout But those particularities in 
the legal system which constituted a de£.nite status law were mote sig
nifi~nt both ~uantitati'!ely and qualitatively. Besides, ellen the voca
,ti9nal special jurisdictions, so far as their jurisdictions did not depend 
upon the litigants' membership in a certain corporate body. have usually 
depended upon'mere formal criteria such as ac~uisition of a license or a 
privilege. For example, under the new Centum Commercial Code, a per
son is charactelized as a merchoint by the mere fact that he is listed in. 
the register of commercial firms.3 The personal scope of application of 
the commercial L'!w is th:..s detennined by a purdy fon~l test, while in 
other respects its sphere is delimited by the economic purpose which a 
gi'tlen transaction pU1ports to achieve. The spheres of the special laws 
appliCable to other occupational groups are also predominant.ly defined 
along substantive or functional criteria, and it is only under certain cir-
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cumstances that applicability is governed by formal tests. Many of these 
modem special laws are also combined with special courts and proce
dures of their own.4 

Mainly two causes are responsible for the emergence of these par
ticularistic laws. In the first place. they have been a result of the occupa
tional differentation and the increasing attention which commercial and 
industrial pressure groups have obtained for themselves. What they ex
pect from these particularistic arrangements is ~hat their legal affairs will 
be handled by speciali2ed experts. 6 1he second cause, which has played 
an increasingly important role in most recent times. has been the desire 
to ~minate the formalities of normal legal procedure for the sake of a' 
settlement that would be both expeditiOUS and better adapted to the 
concrete case.· In practice, this trend signifies a weakening of legal for
malism out of considerations of substantive t!xpediency and thus con
stitutes but one instance among a whole series of similar contemporary 
phenomena. 

2. The Anti-Formalistic Tendencies of Modern Legal 
Development 

From a theoretical point of view, the general development of law 
and procedure may be viewed as passing through the following stages: 
first, charIsmatic legal revelation through "law prophets"; second, em
pirical creation and finding of law by legal honoratiores, i.e., law crea
tion through cautelary jurisprudence and adherence to precedent; third, 
imposition of law by secular or theocratic powers; fourth and finally, 
systematic elaboration of law and professionalized administration of 
justice by persons who have received their legal training in a learned 
and formaHy logical manner. From this perspective, the formal qualities 
of the law emerge as follows: arising in primitive legal procedure from 
a :ombination of magicaIIy conditioned formalism and irratiol'lality con
ditioned by revelation, they proceed to increasingly specialized juridical 
and logical rationality and systematization, sometimes passing through 
the detour of theocratically or patrimonially conditioned substantive and 
informal expediency. Finally, !hey assume, at least from an external 
viewpoint, an increasingly logical sublimation and deductive rigor and 
develop an increasingly rational technique in procedure. 

Since we are here only concerned with the most general lines of de
velopment, we shall ignore the fact that in historical reality the theoreti
cally constructed stages of rationali2ation have not everywhere followed 
in the sequence which we have just outlined, even if we_ ignore the 
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world outsjde the Occident. We shall not be troubled either by the 
multiplicity of causes for the ~rticular type and degree of rationalization 
that a given law has actually assumed, which even our brief sketch has 
shown. We shall only recall that the great differences in the line of de· 
velopment have been essentially influenced, first, by the diversity of 
political power relationships, which, for reasons to be discussed later, 
have resulted in very different degrees of power for the imperium vis-a-vis 
the powers of the kinship groups, the folk community, and the status 
group; second, by the relations bet'ween the theocratic and the secular 
powers; and, third, by the differences in the structure of the [strata of] 
'1egal notables" significant for the development of a given !aw, differences 
which also were largely dependent upon political factors. 

Only the Occident has witnessed the fully developed administratiol"l 
of justice of the folk-community CDinggenossenschaft) and the stitus
stereotyped form of patrimonialism; and only the Occident has witnessed 
the rise of the national economic system, whose agents first allied them
selves with the princely powers to overcome the estates and then turned 
against them In revolution; and only the West has known "Natural 
Law," and with it the complete elimination of the system of personal 
laws and of the ancient maxim that special law prevails over general. 
law. Nowhere else, finally, has there occurred any phenomenon re
sembling Roman law and anything like its reception. All these events 
have to a very large extent been caused by concrete political factoIS I 

which have only the remotest analogies elsewhere in the world. For 
this reason, the stage of law decisively shaped by trained legal special
ists has not been fully reached anywhere outside of the Occident. 
Economic conditions have, as we have seen, everywhere played an im
portant role, but they have nowhere been decisive alone and by them
selves. To the extent that they contributed to the formation of the 
specifically modem features of present-day occidental law, the direction 
in which they worked has been by and larg~ the following: To those 

. who had interests in. the commodity market, the rationalization and 
systematization of the law in general and, with certain reservations to 
be stated later, the incr~asing calculability of the functioning of the 
legal process in particular, constituted one of the most important con
ditions for the existence of economic enterprise intended to function' 
with stability and, especIally, of capitalistic enterprise, which cannot do 
without legal security. S~ial forms of transactions and special proce
dures, like r.he bill of exchange and the special proreiure for its speedy 
collection, serve this need for the purely fonnal certainty of the guar
anty of legal enforcement 

On the other hand, the modem and, to a certain extent, the ancient 
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Roman, legal developments have contained tendencies favorable to the 
dilution of legal formalism. At a first glance,' the dkplacement of the 
formally bound law d evidence by the "free evaluation d proof" ap
pears to be d a merdy technical character'! We have seen that the 
primitive system of magical1y bound proof was exploded through the 
rationalism of either the theocratic or the patrimonial kind, both of 
which postulated procedures for the disclosure of the real truth. Thus 
the new system clearly appears as a product of su~tantiv~ rationa}jza
tion. Today, however, the scope and limits of the free evaluation of 
proof are determined primarily by commercial interests, i.e., by economic 
factors It is dear that, through the system of free evaluation of proof, a 
very considerable domain which was once subject to formal juristic 
thought is being increasing:y withdrawn therefrom.' But we are here 
more concerned with the .:on·esponding trends in the sphere of sub
stantive law. One such trend. lies in the intlinsic necessities of legal 
thought. Its growing logical sublimation has meant everywhere the 
displacement of dependence on externally tangible fOlmal chazac
teri!itics by an increasingly k'gicai interpretation of meaning in relation 
to the legal norms themseh·~, :;s well as in relation to legal transactions. 
In the doctIine of the. contillental "common law" this inteIpretation 
claimed that it would. give efrect to the "real" intentions of the parties; 
in preci::;ely this manner it !f'.tlOduced an individualiz:ing and relatively 
s~lbst.ln~ive factor into legal formalism. This kind of interpretation seeks 
to construct the relations of fhe parties to one another from the point of 
view of the "inner" kernel ,of their behavior, from the point of view of 
their mental "attitudes" (st:~h as good 'faith or malice).· Thus it relates ' 
legal consequences to inforn-d elements of the situation <.l.nq. this treat
ment provides a telling parallel to that systematization of religious ethi~ 
whicn we have aheady CQnsid~red previously. Much of the system of 
co·nmodity exchange, in primitive as well as in -technically differentiated 
patterns of trade, is possible only on the basis cl far-reaching personal 
cOilndence and trust in the loyalty of others. Moreover, as commodity 
exchange increases in importance, the need in legal plactice to guarantee 
or secure such trustworthy conduct becomes proportionally grea~er. But 
in the very nature of the case, we cannot, of course, define with formal 
certainty the legal tests accOlding to which the new relations of trust 
and confidence are to be governed. Hence, through such ethical (gesin
nungsetkisch) rationalization the courts have been helpful to powerful 
interests. Also, outside of the sphere of commodity exchange, the ra
tionalization of the law has substituted attitude·evaluation as the signif
icant element for asse~.sment of events according to external criteria In 
criminal law; legal rationalization has replaced the purely mechanistic 
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temedy o( vengeance by ratiqnal "ends of punishment" of an either 
ethical or utilitarian charnctet and has thereby introduced increasingly 
nonformal dements into le~1 practice. In the sphere of private Jaw the 
concern for a party's mental attitude has quite generaIIy entailed evalua· 
tion by the judge. "Good faith and fair dealing" or the "good" usage of 
trade or, in other words, ethical categories have become the test of what 
the parties are entitled to mean by their "intention."'ll Yet, the reference 
to the "good" usage of trade implies in substance the recognition of such 
attitudes which are held by the average party concerned with the case, 
i.e., a general and purely business criterion of an essentially factual 
nature, such as the average expectation of the parties in a given tlans
action. It is this standard which the law has consequenrly to accept.ll 

Now we have already seen that the expectations of parties wiII often 
be disappointed by the results of a strictly professional legal logic.u 

Such disappointments are inevitable indeed where the facts of life are 
juridically "construed" in order to make them fit the abstract proposi
tions of law and in accordance with the maxim that nothing can exist in 
the realm of law unless it -:.an be "conceived" by the jurist in conformity 
with tbose "plinciples" which are r~vealed to him by juristic science. 
The expectations of the parties are oriented towards the economic or 
the almost utilJ:arian m€aning of a legal propO$itiofl. However, from the 
point of view of legal logic, this meaning is an "irrational" one. Ft'r 
example, the laym<ln wiII never understand why it should be impossible 
under thf> traditional definition of larceny to comulit a l",rceny of dectric 
power.l~ It is by no meClns the peculiar foolishness of modem juris· 
pJUdc;1(.'e wlJich leads to such conflicts. To a large ex~nt sl~ch conflicts 
rather are the inevitable consequence of the incompatibility that exists 
between the intrinsic necessities of logica ly consistent fOllnal legal 
thinking and the fact that the lega ly re evant agreements and activities 
of pJivate partjes are ai~ed at economic results and oriented towards 
economicClIIy determined expectations. It is for this reason that we find 
the eveHecurrent protests against the professional lega method of 
.thought as such, which are .6nding su~port even in the lawyers' .own 
re8~ons on their work. But a "lawverS law" has never been and never 
will be brought into conformity with lay expedation unless it totally 
lenOUnce that formal character which is immanent in it. This is just 
as true of the English law which we glorify so much tod.ay/' as it has 
been of the ancient Roman jurists or of the methods of modem conti· 
nenta legal tllought. Any attempt, like that or Erich Jung.u to replace 
the antiqwtted ''Jaw of nature" by a new :naruza1 law" aiming at "dis-
pure settkment" (Streits~ng) in .cconhnce with the average 
expectations of average parties woUld thus come up against ~ im· 
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manent limitations. But, nevertheless, this idea does have some validity 
in relation to the realities of legal history. The Roman law of the later 
Republic and the Empire developed a type of commercial ethics that 
was in fact oriented towards that which is to be expected on the average. 
Such a view means, of course, that only a small group of clearly corrupt 
or fraudulent practices would be outlawed, and the law would not go 
beyond what is regarded as the "ethical minimum."18 In spite of the 
bema ~des (which a selle. had to display), the maxim of caveat emptor 
remained valid. 

New demands for a "social law" to be based upon such emotionally 
colored ethical postulates as "justice" Or "human dignity," and directed 
against t,he very dominance of a mere business morality, have arisen 
with the emergence of the modern class problem. They are advocated 
not only by labor and other interested groups but also by leg .. 1 ideolo
gists.lf By these demands legal formalism itself has been challenged. 
Such a concept as economic duress,IB Or the attempt to treat as imm'~La1, 
and thus as invalid, a contract because of a gross disproportion betwveJ1 
promise and consideration,19 are derived from norms which, from the 
legal standpoint. are entirely amorphous and which are neither juristiC 
nor conventional nor traditional in character but ethical and which 
claim as their Ie gitima tion substantive justice rather than formallega lity. 

Status ideologies of the lawyers themselves have been operative in 
legal theory and practice along with those influences which have been 
engendered by both the social demands of democracy and the welfare 
ideology of monarchical bureaucracy. Being confined to the interpreta
tion of statutes and contracts, like a slot machine into which one just' 
drops the facts (plus the fee) in order to have it spew out the decision 
(pius opinion), appears to the modem lawyer as beneath his dignity; 
and the more universal the codified formal statute law has become, the 
mOre unattractive has thi5 notion come to be. The present demand is for 
"ludicial creativeness," at least where the statute is silent. The school 
a"f "free J.nv" has undertaken to prove that such silence is the inevitable 
fate of t..v~\)' statute in view of the irrationality of the facts of life; that 
in cQundess instances the application of the statutes as "interpreted" is a 
delusion, :md that the decision is, and ought to be. made in the light 
of concrete evaluations rather than in accordance with formal norms.:" 

For the case where the statute fails to provide a clear rule. the welI
knowl; Article I of the Swiss Civil Code orders the judge to decidt' ac
cording to that rule which he himself would promulgate if he were the 
legislator.z1 This provision. the practical import of which should not be 
overestimated, however," corresponds formally with the Kantian for
mula. But in reality a judicial system which would practice such ideals 
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would, in view of the inevitability of value-compromises, very often have 
• to forget about abstract nonns and, at least in cases of conflict, would 

have to admit concrete evaluations, i.e., not only non formal but ina· 
tionallawfinding. Indeed, the doctrine of the inevitability of gaps in the 
legal order as well as the campaign to recognize as fiction the systematic 
coherence of the law has been given further impetus by the assertions' 
that the judicial process never consisted, or, at any rate never should 
consist, in the "application" of general norms to a concrete case, just as 
no utterance in language should be regarded as an application of the 
rules of grammar." In this view, the "legal propositions" are regarded 
as secondary and as being derived by abstraction from the concrete de· 
cisions which, as the products of judicial practice, are said to be the real 
embodiment of the law. Going still farther, one has pOinted out the 
quantitative infrequency of those cases which ever come to trial and 
judicial decision as against the tremendous mass of rules by which hu
man behavior is act:J;JJly determined; from this observation one has com,' 

. derogatively to can "mere rules of decision" those norms which appea'C 
in the judicial process, to contrast them with those norms which are fac
tually valid in the course of everyday life and independently of their 
redffirmation or declaration in legal procedure, and, ultimately, to estab
lish the postulate that the true foundation of the la\-v is entirely "so
ciological. "~4 

Use has also been made of the historical fact that for long periods, 
including our own, private parties have to a Jarge ext~nt been advised 
by professional lawyers and judges who h;n.-e had technical legal train· 
ing or that, in other words, all cu~tomary law is in reality lawyers' law. 
This fact Las been associated with tho::: incontrovertible observation 
that entirely new legal principles are hei:lg established not only praeter 
legem hut also contra Il'gem2'- by judicd p~aait:t", for ir:<:.',mce, that of 
the German Supreme CeLt dfter the entry into forr'e of the Civil Code. 
From nil these facts the idea was dnivcd tJu<r case hw is superior to the 
rational establishment of objectivl' tl(nITIJ ~1r,d that the expediential bal
ancing of concrete interests is superior to the creation and recognition 
of "norms" in generaU" The mt ... -:1er:! .1 ,:,n,), of legal sources has thus 
disintegrated both the half-mystic:l! ~~oncep[ of "customarv Il'Iw," as it 
had been created hy hisroricis:n. :is well J~: l!< equally hi<;tNir:lst ('om-cpt 
of the "will of the legislator" that codd b..:.~ ~1iscovered through the study 
of the legislative history of an enactment <1$ revealed in committee re
ports and similar sources. The statute r.'{ther t~an the !egishuor has been 
thus proclaimed to be the jurists' main C,):Jccm. Tnus isolated from its 
background, the "hlW" is then turned owr for ehbor:nion and applica
tion to the Jurists, 3mong whom the predominant influence i!; assigned 
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at one time to the practitioners and at others, for instance, in the reports 
accompanying certain of the modem codes, to the scholars.2T In this 
manner the significance of the legislative detennination of a lege! com
mand is, under certain circumstances, degraded to the role of a mere 
"symptom" of either the validity of a legal proposition or even of the 
mere desire of such validi~y which, however, until it has been accepted 
in legal practice, is to remain uncertain. But the preference for a case 
Jaw which remains in contact with legal reality-which mearlS with the 
reality of the lawyers-to statute law is in tum suhverted by the argu
ment that no precedent should be regarded as binding beyond its con
crete facts. The way is thus left open to the free halandng of values in 
each individual case. 

In opposition to all such v03lue.-irrationalism, tlH;le have also arisen 
attempts to reestAblish an objective standard of values. The more the 
impression grows that legal orders as such are no more than "technical 
tools," the more violently will :llJch degradation be rejected by the law
yers. For to place on the same lev~l such merely "trdmical rules" as a 
Customs tariff and legal norms concerning marriage, parental power, or 
the incidents of ownership, oifends the sentiment ()f the legal practi
tioners, and there emerges the nostalgic notion of <I metapositive law 
above that merely technical posir.ive law which i:; acknowledged to be 
subject to change. The old na!Ul':11 law. it is ttue, ;':;oh discredited by 
the criticisms leveled <It it from the historical and .;:Jo'dtivist points of 
view. As a substitute there arc now advanced thf' religiously inspired 
natural law of the Catholic. scholars,~$ and certain eff,xts to deauce 
objective standards from the "nal'Ure" of the law itH·jf. 'Thc .latter enort 
ha.> taken two. fonns. In the a-prioristic, Neo-K:u}tian doctrines, the 
"right law," as the nonnative system of a "society o~ free '11f'n:' is to be 
both a legislative standard for mtionallegislatic.I) at'd n S;)uoc'! for judi
cial decisions whete the law refers the judg(: to apparently nonforml11 
criteria.29 In the empiricist, Comtean, way those "f>~~tatious" which 
private parties are justified to have in view of the average ('C'11.~eptj(',fl 
existing with regard to the obligations of others. :lre to ser.'c .'l.S tbe 
ultimate standard, which is to be s.uperior even to the statute and which 
is to replace such concepts as equity, etc., which arc felt to be too 
vague.so 

At this place we cannot undertake a detailed dis("ussion or a full 
criticism of these tendencies which, as our brief sketch has shown, have 
produced quite contraJictory answerS. All these movements are inter
national in scope, but they have been most pronounced in Gennany and 
France.'· They are agoced only !n their rejecti')n of the Ol:lce universally 
accc~ted and until recently prevalent petitio principii of the consistency 
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and "gaplessness" of the legal order. Moreover, they have directed them
selves against very diverse opponents. for instance, in France against 
the schoOl of the Code-interpreters and in Germany against the method
ology of the Pandectists. Depending upon who are the leaders of a par
ticular movement, the results favor either the prestige of "science," i.e., 
of the legal scholars, or that of the practitioners. As a result of the con
tinuous growth of formal statute law and, esppciany, of systematic codi
fication, the academic scholars feel themselves to be painful1y threatened 
both in their importance and in their opportunities for unencumbered 
intel1ectual activity. The rapid growth of anti-logical as wel1 as the anti
historical movements in Germany can be historically explained by the 
fear that, following codification, German legal science might have to 
undergo the same decline which befell French jurisprudence after the 
enactment of the Napoleonic Code or Prussian jurisprudence after the 
enactment cJ the Allgemeine Landrecht. Up to this point these fears 
are thus the result of an internal constellation of intel1ectual interests. 
However, al! variants of the developments which have led to the rejec-

.tion of that purely logical systematization of the law as it had been de
veloped by Pandectist learning, including even the irrational variants, 
are in their tum products of a self-defeating scienti6c rationalization of 
legal thought as well as of its relentless self·criticism. To the extent 
that they do not themselves have a rationalistic character, they are a ' 
ffight into the irrational and as such a consequence of the increasing 
rationalization of legal technique. In that respect they are a paral1el to 
the irrationalization of religion. One must not overlook, however, that 
the same trends have also been inspired by the desire of the modem 
lawyers, through tbe pressure groups in which they are so effectively or
ganized, to heighten their feeling of self-importance and to increase their 
sense of power. This is undoubtedly one of the reasons why in Gennany 
such continuous reference is made to the "distinguished" position of the 
English judge who is said not to be bound to any rational law. Yet, the 
differences in the attribution of honori6c status on the Continent and 
'in" England are rather rooted in circumstances which are connected with 
differences in the general structure of authority. We have dealt with 
this before, and shaH do so again in a different context. 

3. Contemporary Anglo-American Law 

The differences between Continental and Common Law methods of 
legal thought have been produced mostly by factors which are respec
tively connected with the internal structure and the modes of existence 
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of the legal profession as well as by factors related to differences in 
political development. The economic elements, however, have been 
determinative only in connection with these elements. What we are 
concerned with here is the fact that, once everything jo; said and done 
about these differences in historical developments, modern capitalism 
prospers equally and manifests essentially identical economic traits 
under legal systems containing rules and institutions which considerably 
differ from each other at least from the juridical point of view. Even 
what is on the face of it so fundamental a concept of Continental law 
as dominium still does not exist in AngloAmerican law?3 Indeed, we 
may say that the legal systems under which modem capitalism has been 
prospering differ profoundly from each other even in their ultimate 
principles of formal structure. 

Even today, and in spite of all influences by the ever more rigorous 
demands for academic training. English legal thougb is essentially an 
empirical art. Precedent still fully retains its old significance, except that 
it is regarded as unfair to invoke a case from too remote a past, which 
means older than about a century. One can also still observe the charis
matic character of lawfinding, especially, althnugh not exclusively, in 
the new countries, and quite particularly the United States. In practice, 
varying significance is given to a de(jded case not only, as happens 
eVf'rywhere, in accordance with the hierarchal position of the court by 
which it was decided but also in accordance with the very personal 
autllority of an individual judge. This is true for the entire common·law 
sphere, as illustrated, for instance, by the prestige of Lord Mansfield. 
But in the American view, the judgment is the very personal creation of . 
the concrete individual judge, to whom one is accustomed to refer by 
name, in contrast to the impersonal "District Court" of G::>ntinental
European officialese. The English judge, too, lays claim to such a posi· 
tion. All these circumstances are tied up with the fact that the degree 
of legal rationality is essentially lower than, and of a type different from, 
that of continental Europe. lip to the recent past, and at any rate up to 
the time of Austin, th,ere was practically no English legal science which 
would have merited the name of "learning" in the Continental s('nse. 
This fact alone would have sufficed to render any such codification as 
was desired by Bentham practically impossihle: But it is also this feature 
which has bt"(:n responsible for the "practical" adaptability of English 
law and its "practical" character from the standpoint of the public. 

The legal thinking of the layman is, on the one hand, literalistic. He 
tends to be a definition·monger when he believes he is arguing "legally." 
Closely connected with this trait is the tendency to draw conclusions 
from individual case to individual case; the abstractionism of the "pro· 
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fessional" lawyer is far from'the layman's mind. In both respect~, how
ever, the art of empirical jurisprudence is cognate Lo him, although he 
may not like it. No country, indeed, has produced more bitter com
plaints and satires about the legal profession than England. The formu
laries of the conveyancers, tao, may be quite unintelligible to the lay
man, as again is the case in England. Yet, he can understand the basic 
charncter of the English way of legal thinking, he can identify himself 
with it and, above all, he can make his peace with it by rdaining on<:e 
and for all a solicitor as his legal father confessor for all contingencies 
of life, as is indeed. done by practically every English businessman. He 
simply neither demands nor expects of the Jaw anything which could be 

, fn13trated by "logical" legal construction. 
Safety valves arc also provided against legal formalism. As a matter 

of fact, in the sphere of private law, both Common Law and EqUity are 
"foHnalistic" to a considerable extent in their practical treatment. 1 t 
could hardly be otherwise under the traditionalist spirit of the legal 
profession, But the institution of the civil jury imposes on rationality 
limit; which are not merely accepted. as inevitable but are actually prized 
becau~e of the binding force of precedent and the Jear that a precedent 
inight thus crear~ "bild Jaw" in a sphere which one wishes to keep open 
for a concrete balancing of interests. We must forego the analysis of the 
way in 'vvhich this division of the two spheres of stare. decisis and con
crete balancing of interests is :Ictually functioning in practice. It does 
in any case reprc~ent a softening of rationality in the administration of 

, ju~tice. Alongside all this we lind the Mill quite patriarchal, summary 
and highly irrational jurisdiction of the justices of the peace. They deal 
with the petty causes of everyday life and, as can be readily seen in 
Mendelssohn's description, they represent a kind of kadi iustice which 
is quite unlmown in Germany.33 All in all, the Common Law thus 
presents a picture of an administration of justice which in the most 

,fundamental formal features of both substantive law and procedure 
differs from the structure of Continental law as much as i$ possible 
within a secular system of justice, that is, a system that is free from 
theocratic and patrimonial powers. Quite de6nitely, English law-finding 
is not, like that of the, Continent, "application" of "legal propOSitions" 
logically derived. from $tatutory texts. 

These differences have had some tangible consequences both eco
nomically and socially; but these consequences have all been isolated 
single phenomena rather than differences touching upon the total struc
ture of the economic system. For the development of capitalism two 
features of Common Law have been relevant and both have helped to 
support the capitalistic system. Legal training has primarily been in the 
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hands of the ]awyers from am(1ng whom a]so the judges are recruited, 
i.e., in the hands of a grou:, which is active in the service of propertied, 
and particu]arly capita]istic, private interests and which has to gain its 
live1ihood from them. Funhcrmore and in dose connection with this, 
th~ concentration of the administration of ju~ice at the cp-ntra] courts 
in London and iLS extreme Nst1iness have amounted a]most to a denia] 
of access to the courts for th()$~ \\ ;~~ inadequate meanS. At any r~te, the 
("ssentia] similarity of the' c:<pita]i!.ti<. deve10pment on the Continent 
and in Eng]and has not been ab]c to e1iminate the sharp contrar:ts be
tween the two types of ]eg.1: ~. 'l"-~nS. Nor is there I1n~' visible tendency 
towards a transform3tion of the Eng]ish legal system in the direction 
of the Continenta] under the Impetus of the capit.;list economy. On the 
contrary, wherever the two kinds of administration of justice and of 
]egal training have had the opportunity to cl.npete with one another, 
as for instance in Canada, the Common Law way has come out on 
top and has overcome the Cnrltioer.r.a1 ahemative rather quickly. \iVe 
may thus conclude that capit.;;lism has not beL'T1 a decisive factor in the 
promotion of that form or r~dcl1aiization of the Jaw which has been 
pecu]iar to the CI>nrinent<J 1 'Wl%t ever sinCe the rise of Romanist studies 
in the medieva] universities. -

4. Lay Justice and Corporative Tendencies in the 
Modern Legal Profession 

. Modem socia] development, aside from the aheady mentioned po
Jitica] and internal professiona] motives, has given rise to certain other 
factors by which formaJ ]ega] rationa]ism is being weaker ed. Irrational 
kadi justice is exercised today in crimina] cases deady and extensive1y 
in the "popu]ar" justice of the jury.a4 It appea]s to the sentiments of 
the ]ayman, who fee1s annoyed whenever he meets with formaJism in 
a concrete case, al1d it satisfies the emotiona] demands of those under
privi]eged classes which damor for substantive justice. 

Against this "popu]ar justice" dement of the jury system, attacks 
have been directed from two quarterS. The jury has been attacked be
cause of the strong interest orientation of the jurors as against the tech
nica] matter-of-factness of the specialist. Just as in ancient Rome the 
jurors' Jist was the object of class conflict, so today the se]ection of 
jurors is attacked, especia]]y by the working dass, as favoring class 
justice, upon the ground that the jurors, even though they may be 
"plebeians," are picked predominant1y from among those who can a~rd 
the Joss of time. Although such a test ci se]ection can ha;d]y be.avoided 
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entirdy, it also depends, in part at least, on political considerations. 
Where, on the other hand,. the jurors' bench is occupied by working· 
class people, it is attacked by the propertied class. MOIeover, not only 
"classes" as such are the interested parties. In Germany, for instance, 
male jurors can practically never be moved to End a fellow male guilty 
of rape, espeCially whele they are not absolutely convinced of the girl's 
chaste character. But in this connection we must consider that in Ger
man)' female virtue is not held in great respect anyway. 

From the standpoint of professional legal trainir:g lay justice has 
been criticized on the ground that the laymen's verdict is deliv~red as 
an irrational oracle without any statement of reasons and without the 
possibility of any substantive criticism. Thus· one has come to dem.:.l1d 
that the lay judges.be subjected to the control of t~ kgal experts. 
In answer to this demand there was created -the system of the mixed 
bench, which, however, experience has shown to be a s),stem in which 
the laymen's influence is inferior to that of the experts. Thus their 

.presence has practicaJly no more significance than that of giving some 
compulsory publicity to !he ddiberation of professioIl<lI judges in a 
way similar to that of SWitzerland, where the judges must hold their 
ddiberation in fun view of the public. The professional judges, in 

. tum, are threatened, in the sphere of criminal law. by the overshadow-· 
ing power of the profeSSional psychiatrist, onto whom more and more 
responsibility is passed, especiaJly in the most serious -cases, and on 
whom rationalism is thus imp~ing a task which can by no means be 
solved by means of pure science. 

• Obviously all of these conflicts are caused by the course of technical 
and economic devdopment only indirectly, namdy in so far as it has 
favored inteJlectualism_ Primarily they are rather consequences of the 
insoluble conllict between the formal and the substantive pIinciples of 
justice, which may clash with one another even where their respective 
protagonists bdong to one and the same social class. Moreover, it is by 

. no means .ceItain that those classes which are negatively privileged 
today, especially' the working class, may safely expect from an informal 
administration (If justice those results which are claimed for it by the 
ideology of the jurists. A bureau~atized. judiciary, which is being 
planfuUy recruited in the higher ranks from among the personnel ci 
the career service of the prosecutor's office and which is completely 
dependent on the politicaJly ruling powers for advancement, cannot 
be set alongside the Swiss or English judiciary, and even less the. 
(Federal) judges in the United States. If one takes away from such 
judges their belief in the sacredness of the purely objective legal formal
ism and directs them simply to balance interests, the result wjJJ be. 

.. 

 



894 ECONOMY AND LAW (SOCIOLOGY OF LAW) [Ch. VIII 

very different from those legal systems to which we have just referred. 
However, the problem does not belong to this discussion. There re
mains only the task of correcting a few historical errors. 

Prophets are the only ones who have taken a really consciously 
"creative" attirude toward existing law; only through them has new 
law been consciously created. For the rest, as must be stressed again 
and again, even those jurists who, from the objective point of view, 
have been the most creative ones, have always and not only in modern 
times, regarded themselves to be but the mouthpiece of norms already 
existing, though, perhaps, only lattntly, and to be their interpreters or 
appliers rather than their creators. This subjective belief is held by even 
the most eminent jurists. It is .due to the disillusionment of the intel
lectuals that today this belief is being confronted with objectively dif
feren t fa ct sand th a tone is trying to eleva te th is s tate of fact s to the 
sta tus of a norm for subjective judicial behavior. As the bureaucra tlza
tion of formal legislation progresses, the traditional position of the Eng
lish judge is also likely to be transformed permanently ,md profoundly. 
On the other hand, it may be doubted whether, in a code country, the 
bestowal of the "creator's" crown upon bureaucratic judges will re:dly 
turn them into law prophets. In any case, the juristic preCision of ju
dicial opiniuns will he seriously impaired if so\:iological, economic. or 
ethical argument were to take the place of legal concepts. 

All in all the movement is one of those characteristic reactions 
against the dominance of "speciali7.ation" and rarionalism, which Later 
has in the last analysis been its very parent. The development of the 
formal qualities of the law certainly shows some peculiarly antinomial' 
traits. Rigorously formalistil: and dependent on what is tangihly per
ceivable as far as it is required for security to do business, the law has at 
the same time become informal for the sake of business good-will where 
this is required by the logical interpretation of the intmtion or the p<lrties 
or by the "good usage" of business intercourse, interpreted as some "ethical 

• • u 
mlmmum. 

lbe law is drawn into antiformal directions, moreover, bv :Ill those 
powers which demand that it be more than a mere means of pacifying 
conflicts of interest. These forces -include the demand for substantive 
justice by certain social class interests and ideologies; they also include 
the tendencies inherent in certain forms of political authority of either 
authoritarian or democratic character concerning the ends of law which 
are respectively appropriate to them; and also the demand of the "laity" 
for a system of justice which would be intelligible to them; finally, as 
we have seen, anti-formal tendencies are being promoted by the ideo
logically rooted power aspirations of the legal profession itself._ 
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Whatever fonn law and legal practice may come to assume under 
the impact of these vafious influences, it will be inevitable that, as a 
result of technical and economic developments, the legal ignorance of 
the layman will increase. The use of jurors and similar lay 'judges will 
not suffice to stop the continuous growth of the technical elements in 
the law and hence of its character as a ~cialists' domain. Inevitahly 
the notion must expand that the law is a rational technical apparatus, 
which is continually transformable in the light of expediential considera
tions and devoid of all sacredness of content. This fate may be obscured 
by the tendency of acquiescence in the existing law, which is growing 
in many ways for several reasons, but it cannot really be stayed. All of 
the modern SOciological and philosophical analyses, many of which are 
of a high scholarly value, can only contribute to strengthen this im
pression, regardless of the content of their theories concerning the 
nature of law and the judicial process. 

NOTES 

I. These transactions, which arc enumerated in Sec. t of the German Olm
mercial Code of 1861/97. are the following: 

(a) purchase and resale of commodities or securities such as bonds; (b) enter~ 
prise by an independent contractor to do work on materials or goods supplied by 
the other party; Cc) underwriting of insurance; Cd) banking; (e) rransponation 
of goods or passengers, on land, at sea, and on inland waterways; Cf) rran~ctions 
of factors, brokerS, forwarding agents. and warehousemen; (g) transactions of 
commercial brokers, jobbers, and agents; (h) transactions of publishers, book and 
an dealets; (i) transactions of printets. 

1.. The German Commercial Code, in Sec. 2, has the following definition: 
"Any enterprise which requires an established business hecause of its size or bl:!
cause of the manner in which it is carried on, is a commelcial entelprise. even 
though it does not fall within any of the categories stated in Sec. I." Similarly, 
the French Commercial Code of 1807 states in Ar~. I: "Merch an ts a re all those 
wh~ ca~ry on commercial transactions and m~ke this activity their habit and pro-

, fesslon. 
3. Hcmdelsregister (register of firms): d. C(lmme~cial Code, Sees. z, 5, 8, 

et seq. 
4. The most imponant special law of this kind is the labor law with its 

special hierarchy of labor courts· There are, funhermore, the administrative 
tribunals of general administrative jurisdiction and a set of special tribunals deal
ing resp6=tively with claims arising under the social security laws or the war pen
sions laws, with tax maners. with certain matters of agricultur .. 1 administration, 
etc. 

5". Both the commercial and the labor couns are usually mga:1ized in panels 
chosen from tho~ lines of business or industry whose affairs are df:alt with by the 
particular division of the court. Cf. ARBEI'I'SCERICHTSGESETZ of Z 3 December, 
19z6 (RG. BL. L 507), Sec. 17· 

6. In the labor courts representation by attorneys is, as a general rulr nor 
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~jtted at the trial stage (ARBBITSCEJUCHTSCESETZ of :2.3 Decembel, 19:2.6 
[R.C. BL. I, 507], Sec. II). 

7· Roman~onical proc;:edun:, as it had come to be adopted ~nerally in the 
continental courts, was cha~.ctelized by its system of "formal proof,' which was in 
many respects similiar to thE: law of evidence of Anglo·American procedure. There 
were rules about exclusion of certain kinds of evidence and, quite particularly, 
detailed rules about cOrroboration anj about the mechanical ways in which the 
judge had to evaluate conflicting evidence. The testimony of two credible wit
nesses constituted full proof Cl"ohaiio pleJuJ); one credihle itness made half 
proof (probatjo 5emiplena), but one doubtful witness (~ltil mspeclw) made less 
than half proof Cprobatio semiplena minor), et<:. 

This entire system of formal proof was swept away by the procedural reforms 
of the nineteenth centulY and replaced by the system of me or rational proof, 
which did away with most of the exclusionaJY niles, released the judge fJOm his 
arithmetiall shackles. and authorized him to evaluate the evidence in the light of 
experience and reason. Cf. ENC.LMANN·MILL .... 39. 

. 8. Together with che rule of staJe deem. and, to some elttent, the jury system. 
the fact that the Common Law 'bas p~ a lIluch mOle fonnalist!c law of evi
dence is the principal cause y.-hy in such nelds as torts, damages, inteJpretation and 
construction of legal instruments. English and American law have developed 50 

much more numerous and detailed rules of law than the systems of the Civil 
Law. The comparison, for instance, of the 951 sections of the Restatement of 
Torts and the 31 sections dealing with torts in the eJman Civ:ll Code (Sees. 
8:13-853) or the 5 sections of the French Code (Arts. 138:z-86) is revealing in 
this respect, just as is the comparison of the few sections of the erman Code 
dealing ich the interpretation of wills (Sees. 2087 et seq.) with the elaborate 
treatment of the topic in American law. 

As to the law of evidence itself. compare the ten volumes of Wigmore's 
treatise (3rd ed. 1940) with the complete absence of books on evidence in 
Germany or the brief treatment of a few evidentiary problems in the French 
treat ses on plivate law, for instance, in JOSSEP.AND'S CauRS DB DROIT CrvIL 
POSITIP PRA"NCAIS (1939) where the chapter on "preuves" coven 43 pages. 

9. Cf. HBDEMANN I, 1 17. 
10 .. For i}lustrations of this judicial a~t~tude 5t'e the ca.se surve~ give~ in 

connection with Sec. 242 of the German CIVIl Code (good faith and fair dealing) 
or Sec. 346 of the Commercial Code ("good" custom of trade) in the annotated 
ed tions of these Codes. The dangers of eltcessive judicial resort to legal provisions 
referring the judge to such indefinite standards have been pointed out by HEDB' 
MANN, DIS FLUCHT IN DIB GBNEMLKLAUSJ!LN, EmB GEPAHR PUR REcHT UND 

STAAT C 1933)' 
I I. The erman Supreme C rt has consistently maintained, however. that a 

usage is not to be considered when it is unfair, and especially when it constitutes 
a gross abuse of a position of economic power; ~, for instance, 114 ENTSCHBID' 
UNCIm DBS RBICHSCBlUCJO'S IN UvILSACHBN 97; h9UJ }UJUSTISCHB WOCH
BNlICJJ1UPT 488; [1931.] O.c. ~86. 

I~. The possibilities of such discttptncies have been pointed out especially in 
the writings of Heck and other advocates of the "jurisprudence of interests." See 
in tlrls respect THE }UJUSPRUDBNCJI OF Im-ERUTS. vol. II of this 20th Century 
legal Philosophy Series. 

13. Sud, was the decision of the German Supreme Court in 29 ENTSCHBI' 
Du:.cEN DES REICHSCERICHTS IN STRAFSACHBN I I I and 3" o.C. 165. In Sec. 24. 
of the German Criminal Code larceny is defined as the unlawful ta!ing of a 
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chattel. Elecmc power is not a chattel; hence it cannc,t be the subject matter of 
larceny. The gap in the law was filled by the enactment of a Special Law Con
cerning the Unlawful Taking of Electric Power, of 9 April J900 (R.G. BL. 
J9OO, 228). The decisioos just mentioned have become the stock "horrible" in 
modem German excoriatioos of conceptual jurisprudence. 

14. In the years pttteding the FiISt World War the English administration of 
justice an(J_, particularly, the creative role and prominent position of the English 
"judicial kings" (Richk:TkDnige) were highly praised and advocated for adoption, 
particularly by A. MBNDELSSOHN BARTHOLDY, IMPERwM DBS RIcHTsRS (1908), 
and F. Aurcxss, GaUNDLINmN BINSR DURCHOIU!1PSNDBN JUSTIZI\EFORM (J906). 

15. DAS PROBLEM DES NATUJlLlCHIIN R~CHTS (19r2). 
16. Expression fi G. JIILLJNEK, in OrE sozrAL-ETHISCHB B.sDIIUTUN<; VON 

RECHT, UNRECHT UN'D STRAFE (2nd ed. J908). 
J7· On Gierke as the leading legal scholar in the movement for law as an ex

pre$Sion of "mial justice," see G. BOHMER, GRUNDLAOEN DEl!. BUROERLICHEN 
RSCHTSORDNUNO (J95J) II, J55; see, especially, Gierke's lecture on THII SOCIAL 
TASK 01' PRrvATII LAW (DIll SOZIALII AUFCAJlII DIIS PmvATRECHTS, J899), repro 
E. WOLF, OStrrSCHES RIICHTSDENlU!N (1948). 

J8. On the development of the doo;:trine or economic duress in positive Ger· 
man law, see J. Dawson, &onomic Duress and the fair E:lOCh4nge in French and 

. Gemwn Law (J9~7), 12 TULANE L. REv. 42. 
- • J9. In Sec. J ~8 the German Civil Oxfe provides as follows: 

"A legal transaction which violates good morals is void, 
"Void, in particular, is any transaction in which-one party, by-exploiting the 

elllergency situation, the imprudence, or the inexperience of another causes such 
other person to promise or to give to him or to a third person a pecuniaI}' benefit 
which so transcends the value of his own perfonnance that under the circum
stances of the case the relationship between them appears as manifestly dispro
portionate." 

20. The School of Free Law (FreiTl!cht) constitutes the German counterpart 
of AMerican and Scandinavian "realism." The basic theoretical idea of these three 
schools, viz., that law is not "found" by the judges hut "made' by them. was 
anticipated in J885 by Oskar Bulow in his GESETZ UN'D RJCHTERAMT. The 6rst 
attack upon the Pandectist "Konstruktionsjurisprudenz" (conceptual jurispru
dence) or, in Weber's terminology, rational formalism, was made in J848 by v. 
Klrchmann in his sensational pamphlet 0 BER Dill WERTLOSICKBIT DER JUIUS
PRUDEN'2. AU WISSIINSCHAFT. The attack was later joined by no leS$ a scholar 
than Jhering, who until then had been one of the most prominent expounders of 
the traditional method, but who now came to emphasize the role of the law as a 
means to ob~in utilitarian ends in a way which would now be caJled "social 
engineering" or, in Weber's terms, "substantive rationality" (OEa ZWECK 1M 

'RECHT, J877/83;Husilcs tr. s.t. LAw AS A MSANS TO AN END, 1913) and to 
ridicule legal conceptualism in his SCHIIRZ UND ERNST IN DER JURISPRUDIINZ 
(1855i on }bering see STONE 299). At the tum of the century the attack was 
in~nsilied and combined with the postulates that the coure should shake off the 
technique of conceptual jurisprudence (i.e., in Weber's tenninology, the tech
nique of rational formalism), should give up the fiction of the gaplessness of the 
legal order, should thus treat statutes and codes as ordaining nothing beyond the 
narrowest meaning of the words of the text, and should fill in the gaps thus 
Cleated, i.e., in the gre.t m.ss of problems, ill a process of £ree, "kingly" aeative
ness. The Jeaders of this movement were E. Fuchs, a practicing attorney (princi
pal works; OLE GEMEINSCHADLlCHlU!JT DE1t. KONSTRUKTIVBN JURISPBUDENZ 
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["The Dangers of the Conceptual Jurisprudence to the Common Weal," 1909); 
WAS WILL DIE FEEmECHTSSCHULE? ["\Vhat Are the Aims of the School of F~ 
l .. w~" 192.9]). Professor H. Kantorowicz (wtiting under the pen name of Gnaeus 
Flavius: DBR KAMPP UM DIE RECHTSWISSENSCHAPT [1908]; Aus DBJI. Voa
CBICHICJITB DElI. FnEmEcHTlLl!HJl.E [1915'); see also the article by him and E. 
Pattenon, L~gal ~ __ Summary of its Methotialogy [192.8J, 2.8 COL. L. 
R.IIT. 679, and Some Rationalizations abost Realism [1934], 43 YALE LJ .. 1240, 
where Kantorowicz Rcedes from some of }tis earlier theses), and the judge J. G. 
Gmdin (QUOUSQUE? lbunAC roll. SOZJOLOOISCHEN RECHTSPlJ'IDUNC [1910, 
Brunclcen's trans!' in Modem Legal Philosophy SeIies, IX. SCENCE OP LsCAL 
MBnroD (1917]). These passionate radicals were joined by E~ Ehrlich, who pro· 
vided for the new movement a broad histoIical and sociological basis (FUJI! 
RBCHTSPINDUNC UND FUUI Rl!CHTSWISSENSCHAPT [1903. Brunclcen's transl. in 
Modem Legal Philosophy Sezies, IX. SCIENCE OF LECAL METHOD (19 17), 47]; 
Die juristiscM LogUe [1918], 115 AncHlv PiiJI. DIE CJVILlSTISCHE PRUIS, nos. 1 
and 3, repro as a book in 192.5'; and his GRUNDLBCUNC DER SOtIOLOCIE DES 
RBCHTS [19131. Moll's transl. s.t. FUNDAMENTAL PRINCIPLES OF 'I'RE SOCIOLOGY 
OP LAW [.936]). 

The movement stirred up violent discussion (see especially H. REmHEL, 
GIISETZ UND RICHTERSPRUCH [1915']; G. BOHMEa, GRUNDLACEN DBa EiiJl.CER
LICHEN RECHTSORDNUNC [195'1]. lI, 15'8) and also found stine attention in the 
United States. (See the translations listed above in this note.) Its exaggerations 
were generally repudiated, however, and actual developments came to be more 
el£«tively influenced by the ideas of the Slrcalled school of JUIisprudence of inter
ests. whose principal writings ate collected in vol. Il of this ~oth CentulY Legal 
Philosophy Series. entitled THE JURISPRUDENCE OP INTIIRESTS (1948). The 
method was elaborated primarily by M. Ri:melin, P. Heclc, and their companions 
at Tiibi~en, and R. Miillez-Enbach, who has been working at the elaboration of 
social and concrete bases for that "balancing of inteRsts" which the method ~ 
quires (see especially DAs PRIVATE RECHT DEli. MITCLIEDSCHAPT AU PRUFSTEtN 
BINES ItAUSALEN RECHTSDBNXBNS [1948) and DIE RECHTSWISSENSCHAPT JM,. 
UMlIAU [1950J). The Jurisprudence of Interests is close to Roscoe Pound's socio· 
logical jurisprudence. It aims at replacing the system of formally rational with 
one of substantively rational concepts, and it has come to establisli itself firmly in 
Gelman legal practice (for a concise survey and evaluation see BOHMER. 01" cit. 
190, and, very brief, W. FRIEDMANN, LECAL THEORY [2nd ed. 1949J 225'; no 
complete survey is as yet available in English). 

The following passages in Weber's text are concerned with the School of Free 
Law. 

21. "The law must be applied in aU cases which come within the letteI Or the 
spirit of its provisions. 

'Whtre no provision is applicable, the judge shan decide according to the 
existing '-"bstomaty law and, in default thereof, according to the rule which he 
would lay down if he had himself to act as legislator. 

"HeJein he must be uided by tested doctrine and tradition." 
2.2.. Cf. I. WILLIAMS, THE SOURCES OF LAW tN THE SWISS C[vIL COOE 

(192.3) 34; see also the discussion of this provision and the similarly worded 
Sec. I of the Civil ~ of the Russian Federal Soviet Socialist Republic by V. E. 
Gn-aves, Social-economic Purpose of Private Rights (1934/5, n NYU.L.Q. 
RBv. 165, 439). 

13. Cf. H. !sAY, RECHTSNORM UNO ENTSCHEIDtlNC (1929). 
14. Cf. EHRLICH, esp. chapters 5' and 6. 
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:1.5. Praeter i.egem--alongside the (statute) law; cOI'I'ra legem-in contradic
tion to the (statute) law. 

26. So especially LAMBERT, OF. dt. (1903); EHRLICH. 
27· In the last two sentences of the text three different phenomena are 

brought together in a way which indicates the PJssihility that some connecting 
link has been omitted The postulate that in statutory i~telpretation the judge 
has to look upon the te",t "objectivf'ly" as a self-sufficient entity and that he should 
not, or that he is not even allowed to, inquire into the i::ltentions of the legisla
ture has not been confined to Germany. It has klflg been the estahlished method 
of statutory interpretation in Enr;:land and for a considerable time it was dominant 
in the United St;;ttes. In Germany its principal represen~atiVC5 were A. Wach 
(HANDlIUCIf DES ZIVILPROZESSES f :8851) and K. Binding (HANDBUCH DES 
STRAPIIECHTS [J 885 j): set' also J. Kohler, Ober die Interpretation von Ge!ettell 
(1886), 13 GRi'riHVT'S ZI'!ITSC!fIUFT I. The theory has had some inBuence on 
the German l:(;U~I~ but ,".J!d not prevent them in the long run from paying care
ful attention to p,,~liament1ry hearing> and other legislative materials. 

1he idea that stA~4JtP.S ought to he intl!tpreted narrowly so as to leave f·ree 
reign to free judicial IdW creation in the intetstices constituted on~ of the PJStU
la res. of the S<, hool of Free Law (see $lIpra n. :10). 

The phase that the solution of certain problems he left to "legal science and 
doctrine" recurs constant!} in the report (.\10t~l~) 4ccomp:mying the Draft of the 
German Civil ('.<Jde. The draft~mm u5('.d it wheuever they felt that roo much 
detail would be J'.-triJ\"ltr~taJ :0 th ... purp()~es of the: todification. It is difficult to see 
wh.H it might hall.: to do wirh the freE- Law tenet stated in the following sentence 
of the text. 

28. Especially VI~OR CA'I·H~EJN. HECHT, NATUII.RECHT UNO POSITrvES 
RECHT C:md eel. 1909); v. HERTLING, RECHT, STAAT UNO GESELLSCHAf'T (4rh 
cd. 191 7); MA llSIlACH, N ATURRECHT llND V OLJ(ERR I'!CHT (1918); more rect"n tty 
H. ROMMEN, D!E EWIGF. WJEDEIU<"!':HR. DES NATURRECHTS (1936; Hanley'$ 
trans!' s.t THe. N"TUML tAW, 1948), and the survey of the latest Catholic lit
erature by t l<:iger in (1952) 149 $TIMMEN DER ZEIT 468. 

29. On Neo·J(antianism. see FRIEDMA.~, cp. cit., 91; the principal representa
tive is R. Stammkr, whose LEHRE \'ON DEM RiCHTIGEN RECHT (190:1.) has been 
translated by Husik s.t. ThE THEORY OP JUSTICE ([9:1.5). For a trenchant criti
cism. see E, IV.UPMANN, KRITIX DER NEU7;ANTISCHEN RECHTSPHILOSOPHIIl 
(19~1 ). 

30. The reference is to the continuation and elaboration of Jhering's ideas 
through the school of jurisprudence of interests; see supra, n. 20. 
, 31. On French legal theory, see vol. VII of the Mo em Legal Philosophy 

Series: MODERN FRENCH LEGAL PHILOSOPHY (1916) containing wricings by A. 
Fouillll'e, J. Charmont, L. Duguit, and R. Demogue. A comprehensive, critical 
histolY is presented by J. BONN2CASE. LA PENSl!E JURIDIQUIi PRAN~AISB DE 1804 
A L'HEURE PRESENTE (1933). CL abo in the 20th untury Legal Philosophy 
Series. vol. IV, THE LEGAl.. PHILOSOPHIES OP LASl';, RADBRUCH, AND DABlN 
(19So) :1.:1.7; and, for latest trends, B. Horvath, Social Vallie and Rulity in ell,.. 
rell' French Legal Thollgh' (195:1.), I AM. J. OP CoMJ'AR. LAw :1.43. 

1he principal representatives of the trends mentioned by Weber are Fran~is 
C~ny, the founder of the French counterpart to the jurisprudence of interests 
(METIJODB D'INTERI'RETATION (1899); d. his artide in Modem Legal Philosophy 
Series, vol. IX, SCIENCE OP LSGAL METHOD [1917 J 498); the sociological jUlists 
Edouard Lambert (op. cit.), Lkn Duguit (LB DRorr SOCIAL, LB DROIT INDI

VIDUEL, BT LA TRANSPORMATION DB L'BTAT b910j; L'ETAT, Lll DROIT OBJEcnF 
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liT LA Lor PO~ (r901); Llls TRANSFOJl.MATIONI GBNUALBS DU D1tOlT PJl.lVt 

Ir912.J. transI. in Continenral Legal History Series, vol. XI, S.t. Taa P1tOOIU!SS 
OF CoNTINENTA.L Lt.w IN THB 19TH CEN'£llRT I t9181; LBS 'fRANSFORMATIONS 

ou DROIT l'UIlUC b9'13J. transl. by Laski s.t. LAW IN THE MODERN STA.TE 

(19191), and RAYMOND SA.LBILLII$ (METHODE liT CODIFICATION b903]; I.e CClae 
civil et 14·mJthOtk hisfonque in L1W.1! DU CIINTBNAIRB DU CoDa CIVIL (1904]). 

3:'. Apparently Weber was not conveIsant with I«ent common Jaw use of the 
c:oncep' of title. In th classical form of the law of real property, it is tIue, the 
valious ways in which one might be entitled to the use and disposition of a piece 
of land WCR de60ed by the various tenures, estates, and otheI rights in Jand 
which had come to be ~ized in the royal COUIts of Jaw and equity. There 
did not exist, however, any term which comprehensively covered, like the Roman. 
term do7tsinhAm. the fullness of all rights, privileges, powers, and immunities, 
which can p~b1y exist in a piece of land. But in modml usage the terms cl 
ritle, fee, or fee t:irJe, aIe geneIally used in exactly this sense, especially in the 
Uni~ States. 

33. Das l~m des Ri<:h~ers (1908). 

34. Written before the abolition of the jury in ~any by ~e Law of 
192.4; see infra, ch. XI!6. 

 



CHAPTER IX 
POI..! TICAL COM1VlUNITIES 

I. Nature and "Legitimacy" of T emtorial Political 
Organizations 

The term "political community" shall apply to a community whose 
soda! action is aimed at subOIdinating to orderly domination by the 
participants a "territory" and the conduct of the persons within it, 
through readiness to resort to physical force, including norm8ny force 
ci arms. lbe territOIY must at any time be in some way detenninable, 
but it need not be constant or definitely limited. lbe peISOIls are those 
who ale in the territory either pexmanendy or temporarily. Also, the 
aim of the palticipants may be to acquiIe additional telritOIY for them
selves.1 

"Political" community in this sense has existed neither everywhere 
nor always. As a separate community it does not exist wherever the 
task of armed defense against enemies has been assigned to the house
hold, the neighborhood association, or some aswciatiOo of a different 
kind and essentially oriented towatd economic inten:sts. Nor has po-

,lidc.al community existed eYe?!"here and at all times in the sense that 
its COIlcqm.W minimum, viz., 'folcibJe maintenance of otderly dominion 
over a territory and its inhabitants," he conceived ~y as the func
tion of one and the same community. The tasls implied in this fUnction 
have often been distributed among severa! communities whose actions 
partly complement and pardy ovOp each other. For example, "ex
tenuJ" violence and defense have o&.m. been in the hands partly of 
kinship groups, partly of neighborhood essodations, and partly of war
rior amsotiations established wi hoc. "ln1emal" domination of the "ter
ritory" and the control rl intragroup relations have lik~ been djs. 
tributed among various powers, including religious ones; and even in so 
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far as \"i01ence h:'ls been used it has not necessari1y been monopo1ized 
by anyone community. Under certam circumstances, "external" vio
lence can even be rejected in princip1e. as it was, for a while, by the 
community of the Pennsy1vania Quakers; at any rate, organized prepa
ration for i~ use may be entire1y lacking. As a rule, however, readiness 
to apply violence is associated with domination over a territory. 

As a separate structure, a p01itica1 community can be said to exist 
only if, and In so far as, a community constitutes more than an "eco
nomic group"; or, in other words, in so far as it posses-es value systems 
ordering matters other than the directly economic dhposition of goods 
and services. The particular content of social action, beyond the forcib1e 
domimtion of territory and inhabitaflt~, is e,mceptually irre1evant. It 
may v(lry greatly acc< .. mnng to whether VV(- de,,! with i:l "r:"lbber .\orate," 

" If· ,,. i{ • I " ,C 1" ",.... • 1. a we nre slate, a ,:Oostltutlona, or i:l Cr~l(t.lre st;ltC. UW10g to ~.1e 

drastic nature of its means of control, the pn!itir:;,l a.>~oc;ilrion is ~"r 
'lcuhrly capab1e of arrogating to itse1f all ,he possible values ~oward 
whICh associ3tional conduct might be oriented, there is ?t'O~ably nmhl!lg 
in the world wh ich at or,e time or another has not bee~l :m objc\.:t of 
social action on th,: part of ~ome politic,: assocIation. 

On the other hanel, z political c('mmunity may restrict its soc:iaI 
action exclusively to the b!'lre maintenance of its dominion over a 
territory, and it 'has in tact done so frequently enough. Even in the 
exercise of this function, the action of a po1itica1 community is. in many 
(':aY-'s. intermittt>Tlt, no matter what it!; general 1evel of development 
may be in other respects. Such action flares lip in response to external 
threat or to an interna1 sudden impu1se to vi01ence, however motivat~; 
it dies down, yielding factual1y to a state of "anarchy" during "normar' 
peaceful times, when coexistence and social action on the part of the 
inhabitant .. of the territory take the form of l;Tlcre1y factual mutual re
spect for the accustomed economic spheres, without the availability of 
any kind of coercion either for externa1 or for internal use. 

In our termin010gy, a separate "p01itical" communit}' is constituted 
where we find (1) a "territOlY"; (2.) the availability of physica1 force 
for its domination; and (3) social action which is not restricted exclu
sively to the satisfaction of common economic needs in the frame of a 
communa1 economy. but regu1ates more genera11y the interrelations of 
the inhabitants of the territory. 

The opponents against whom the possibly vi01ent socia1 action is 
directed may be 10cated outside or inside the boundaries of the territory 
in question. Since the p01itical power has become the monop01y of organ
ized, today "institutiona1," action, the objects of coercion are to be 
found primarily among the compulsory members of the organization. 

 



T emtorial Political Organizations 

For the political community, even more than other instltutionaUy 
organized communities, is so constituted that it imposes obligations on 
the individual members which many of them fulfill only because they 
are aware of the probability of physical coercion backing up such obli
gations. The political community, furthermore, is one of those com
munities whose action includes, at least under normal circumstances, 
coercion through jeopardy and destruction of life and freedom of move
ment applying to outsiders as well as to the membeIS themselves. The 
individual is expected ultimately to face death in the group interest. 
This gives to the political community its particular pathos and raises 
its endUring emotional foundations. The community of political destiny, 
i.e., above all, of common political struggle of life and death, has given 
rise to groups with joint memories which often have had a deeper im
pact than the ties of merely cultural, linguistic, or ethnic community. 
It is this "community of memories" which, as we shaU see [see sec. 5 
below], constitutes the ultimately decisive element of "national con
sciousness." 

The political community never has been, nor is it today, the only 
community in which the renunciation of life is an essential part of the 
. shared obligations. The obligations of other groups may lead to the same 
extreme . .cqnsequences. To name but a few: blood vengeance on the 
part of kinship groups; martyrdom in religious communities; the "code 
of honor" of status groups; or the demands of a good many athletic 
associations; of groups like the Camorra~ or, especially, of all groups 
created for the purpose of violent appropriation of the economic goods 
of others. 

From such groups the political community differs, sociolOgically, 
in only one respect, viz., its particularly enduring and manifest existence 
as a well established power over a considerable territory of land and 
possibly also sea expanse. Accordingly, the differentiation between the 
political community on the one hand and, on the other, the groups 
enumerated above, becomes less dearly perceptible the further we go 
back in history. In the minds of the participants the notion rhat the 
political community is just one among others turns into the recognition 
of its qualitatively different character in step with the change of its 
activities from... merely intermittent reaction to active threats into a 
permanent and institutionalized consociation whose coercive means are 
both drastic and effective but which also create the possibility of a 
rationaUy casuistic order for their application. 

The modem position of political associations rests on the prestige 
bestowed upon them by the belief, held by their members, in a specific 
consecration: the "legitimacy" of that soci~l action which is ordered 
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and regula~ by them. This prestige is particularly powerfu1 where, 
and in so far as, social action comprises physical coercion, including 
the power to dispose over life and death. It is on this prestige that the 
consensus on the speci6c legitimacy of action is founded. 

The belief in the specific legitimacy of political action can, and 
under modem conditions actually does, increase to a point where only 
certain political communities, vi2., the "states," are considered to be 
capable of "legitimizing." by virtue of mandate or permission, the exer
cise of physical coercion by any other community. For the purpose of 
threatening and exetcising such coercion, the fully matured political 
community has developed a system of casuistic rwes to which that par
ticular "legitimacy" is imputed. lbis system of rules constitutes' the_ 
"legal order," and the political community is regarded as its sole nonnal 
creator, since that community has, in modem times, normally usurped 
the monopoly of the power to compel by physical coercion respect for 
those rules. 

lbis preeminence of the '1egal order" guaranteed by the political 
power has arisen only in the course of a very gradual development. It was 
due to the fact that those other groups which once had exercised their own 
coercive powers lost their grip on the individual. Under the pressure 
of economic and structural displacements they either disintegrated or 
subjected themselves to the political community which would then 
delegate to them their coercive powers, but would simultaneously also 
reduce them. 

lbe rise tb pdminence of the politically guaranteed legal order was 
also due to the simultaneons development of constantly arising n~ 
interests requiring a protection which could not he provided within the 
earlier autonomous communities. Consequently, a steadily widening 
sphere of interests, especially economic ones, cou1d find adequate pro' 
tection only in those rationally regulated guaranties which none but 
the political community was able to create. lbe process by which this 
"nationalization" cf all "legal norms" took place, and is still taking place, 
has been discussed elsewhere.s 

2. Stages in the Formation of Political Association 

Violent social action is obviously something absolutely primordial. 
Every group, from the household to the political party, has always 
resorted to ph)lSical violence when it had to protect the interests of its 
members and was capable of doing so. However, the monopolization 
of legitimate violence by the political-territorial association and its 
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rational consociation into an institutional order is nothing primordial, 
but a product of evolution. 

Where economic conditions are undifferentiated. it is hardly possible 
to discern a special politi<;al community. As we consider them today. 
the basic functions of the "state" are; the enactment of law Clegislativ,e 
function); the protection of penonal safety and public order (police); 
the protection of vested rights (administration of justice); the cultiva
tion of hygienic, edl:cational, social-welfare, and other cultural interests 
(the various branches of administration); and, last but not least, the 
organized armed protection against outside attack (military adminis
tration)' TIre..~ basic functions are either totally lacking under primitive 
conditions, or they lack any fOIm of rational order. They are per
formed, instead, by amorphous ad hoc groups, or they are distributed 
among a variety of grollps such as the household, the kinship group, 
the neighborhood association, the rund conunune, and completely 
voll1ntary associations formed for some specific pu~. Furthermore, 
private association enters domains of action which we are used to regard 
exclusively as Ule sphere or political associations. Police functions are 
thus perfo,med in We<>t Africa by private secret societies! Hence one 
cannot even include tIH' maintenance of internal peace as a necessary 
component of th~ general concept pf political action. 

If the idea of a specifl.c legitimacy of violence is' ("onnec1ed. with any 
p~rticular type of consensual action, it is with that of the kinship group 
in the fu)F.I1rm'~,( of the oblig,'tioJI of blood vengeance. This connection 
is weak, on the other hand, with regard to organizational action of a 
military rype, directed against an external enemy, or of a police type, 
directed against the disturbers of internal order. It becomes more 
de .. r1y petceptible where a, territorial association is attllcked by an 
external enemy in its traditional domain. and arms are taken ur by the 
mem~s in the manner of a home guard. Increasing rationa precau
tions again t such eventualities may engender a political organization 
regarded as enjoying a particular legitimacy. Such an organization can 
emerge as soon as there exists a 'certain stability of usages as well as I't 

least a rudimentary corporate apparatlls, ready to take precautions 
against violent attack from without This; ~r, tepresents a .fairly 
advanced stage. . -

The fact that "leWtimafy" originalJ,y had little bearing upon vio
'lence-in the xnR diat it wa5 not houDdby n~ be ~ 
evep mo~ dearly in situations where the most warlike memberS of 
a group on their own initiative amsodate'through personal fratemiu
cion to organize marauding raids. This bas been, a t all sta es of ~ 
nomic development up to the fonnation of the rational state, the typical 
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way in which aggressive wars were initiated in sedentary societies. The 
freely selected leader is then normally legitimated by his personal qual
ities (charisma), and we have discussed elsewhere the kind of structure 
of domination which 'then emerges. Violence acquires legitimacy only 
in those cases, however-at least' initially-in which it is directed 
against members of the fraternity who have acted treasonably or who 
have harmed it by disobedience or cowardice. This state is transcended 
graduaI1y, as this ad hoc consociation develops into a permanent struc
ture. Through the cultivation of military prowess and war as a vocation 
such a structure develops into a coercive apparatus able to lay effective 
and comprehensive claims to obedience. These claims will be directal 

. against the inhabitants of conquered territories as well as against the 
militarily un6t members of the territorial community from which the 
warriors' fraternity has emerged. The bearer of arms acknowledges only 
t.~ose capable of bearing arms as political equals. All others, those un
trained in arms and those incapable of bearing arms, are regarded as 
women and are explicitly designated as such in many primitiv<! lan
guages. Within these consociations of warriors freedom is identical with 
the right to bear arms. The men's house, which has been studied by 
Schurtz with so mudl sympathetic care, and which, in various forms, 
recurs in aU parts of the world, is one of those structures resulting 
eventually from such a consociation of warriors, or, in Schurtz's termi
nology, a "men's league." In the sphere of political action-assuming 
a highly developed profession of warriors-it is the almost exact coun
terpart to the consociation of monks in the monastery in the religiqIs 
sphere. Only those are member'S who have demonstrated prowess in 
the use of anns and have been taken into the warriors' brotherhood after 
a novitiate, while he who has not passed the test remains outside as a 
j/woman/' 'among the ~70meri and children, who are also joined by 
those no longer capable of hearing anns. The man enters a family 
household only when he has reached a certain age, a change ill status 
acalogous to the present-day transfer to the reserves after service as a 
draftee. Until that moment the man belongs to the warriors' fraternity 
with every fiber of his existence. The members of the fraternity live, 
as a communistic association, apart from wives and households. They 
live on war booty and on the contributions they levy on non-members, 
especiaHy on the women by whom the agri<.:ultural work is done. The 
only work, in addition to the conduct of war, regarded as worthy of 
them is the production and upkeep of the implements of war, which 
they frequently reserve for themselves as their exclusive privilege. 

De~nding on the social regulations in question, the warrior'S steal 
or purchase girls in common, or demand as their right the prostitution 
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of all the girls of the territory dominated. The numerous traces of 
so-called premarital promiscuity, which so often are taken for residues 
of primitive, undifferentiated, endogamous sexual habits, would rather 

, seem to he connected. with this political institution of the men's house. 
In other cases, as in Sparta, each member of the warrior fraternity had his 
wife and children living outside as maternal groups. In mOst cases, the two 
forms appear in combination with one another. 

In order to secure their economic position, which is based. on the 
continuous plundering of outsiders, especially women, the consociated 
warriors resort under certain circumstances to the use of religiously 
colored means of intimidation. The spirit manifestations which they 
stage with masked processions very often are nothing but plundering 
campaigns which require for their undisrupted execution that, on the 
first sound of the tom-tom, the women and all outsiders Hee, on pain of 
instant death, from the villages into the woods and thus allow the 
"spirits" conveniently and without danger of being unmasked. to take 
from the houses whatever may please them. The well-known procession 
df the Duk-Duks in Indonesia is an example in point. 

Obviously, the warriors do not believe at all in the legitimacy of 
their conduct. The crude and simple swindle is recognized by them as 
such and is protected by the magical prohibition against entry into the 
men's house by outsiders and by the draconic obligations of .,silence 
which are imposed. upon the members. The prestige of the men's league 
comes to an end, as far as the women are concerned, when the secret 
is broken by indiscretion or, as has happened occasionally, when it is 
intentionally unveiled by missionaries. It goes without saying that such 
activities, like all uses of religion for black police purposes. are linked 
to popular cults. But despite its own disposition towards magical super
stition, the warrior society remains specifically earthly and oriented 
towards robbery and booty, and thus it functions as an agent of skepti
cism vis-a-vis popular piety. At all stages of evolution it treats the gods 

,and spirits with that disrespect with which the Homeric warrior society 
treated Olympus. . 

Only when the warrior group, consociated freely beyond and above 
the everyday round of life, is, so to speak, fitted into a permanent 
territorial community, and when thereby a political organization is 
fanned, do both obtain a specific legitimation for the use of violence. 
This process, where it takes place at all, is gradual The larger com
munity, among whose members are the warriors who had so far been 
organized. as marauders or as a permanent warriors' league, may acquire 
the power to subject the freely consociated warriors' raids 10 its control. 
It may achieve this success through either of two proce;ses: the warriors' 
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organization may disintegrate owing to a long period of pacification; 
or a comprehensive political consociation may be imposed either auton
omously or heteronomously. The larger community will be interested 
in obtaining such control because all of its membelS may have to suffer 
from the reprisals against the warriors' raids. An illustration of success
ful acquisition of such control is presented by the suppression by the 
Swiss of the practice of their young men to hire out as soldiers to fOr
eign powers.~ 

Such control over the booty campaigns was already exercised in 
early Germanic history by the political community of the districts 
(Landsgemeinde). If the cnerdve apparatus is strong enough, it will 
suppress private violence .in any form. The effectiveness of this suppres
sion rises with the develop!l,enr of the coercive apparatus into a perma~ 
nent structure, and with the growing interest in solidarity against out
siders. Initially it is directec; only against those forms of private violence 
which would in jure direct! j the military interes~ of the political com
munity itself. Thus in dIe thirteenth century the French monarchy 
suppressed the feuds of t.hr- royal vassals for the duraticn of a foreign 
war conducted by the king himself. Subsequently, it engenders, more 
generally, a form of permanent public peace, with the compulsory sub
mission of all disputes to the arbitration of the judge, who transforms 
blood vengeance into rationally ordered punishment, and feuds and 
expiatory actions into raticlncllly ordereA legal procedures. 

Whereas in early times ~\len :.tdions which were opl!niy lecognized 
as felonious were not proctCded against by the organized community' 
except upon pressure on the part of religiOUS or military interests, now 
the prosecution of .an ever widening sphere of injuries to persons and 
property is being placed under the guaranty of the political coercive 
apparatus. 1hus the political community monopolizes the legitimate 
application of violence for it::.:; coercive apparatus and is gradually trans
formed into an institution for the protection of rights. In so doing it 
obtains a powerful and decisive support from all those groups which 
have a direct or indirect economic interest in the expansion of the 
market community, as wen as from the religious authorities. These 
latter are best able to control the masses under conditions of increasing 
pacification. Economically, however, the groups most interested in paci
fication are those guided by market interests, especially the burghers 
of the towns, as well as all those who are interesred in river, road, or 
bri~ge tolls and i.n the tax·paying capacity of their tenants and subjects. 
These interest groups expand with an expanding money economy. Even 
before the political authority imposed public peace in its own interest, 
it was they who, in the Middle Ages. attempted, in cooperation with 
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tbe church, to limit feuds and to establish temporary, periodical, or 
pennanent leagues for the maintenance of public peace (Landfriedens~ 
biinde). And as the expansion of the market disrupted the monopolistic 
organizatio~s and led their members to the awareness of their interests 
in the market, it cut out from under them the basis of that community 
of interests On which the legitimacy of their violence had developed. 
The spread of pacification and the expansion of the market thus consti
tute a development which is accompanied, along paraDel lines •. Q)! ( 1), 
that monopolization of legitimate violence by the political organization 
which finds its culmination in the modem concept of the St4Zte as the 
ultimate source of every kind of legitiinacy of the me of physical force; 
and (2) that rationalization of the rules of its application which has 
comf'. t.J culminate in the concept of the legitimate legal order. 

[EXCORSUS; 1 We cannot deal with the inter(;;sting. but hitherto 
imperfectly developed, typology of the various stages in the developn:('!,~t 
of primitive politkal ozganization.6 Even under conditions of a relatively 
~dvanced property system, a separate political orga:.:iz<\tion and all its 
organs can be compltotdy lacking. Such, for instdllC';, was, according 
to \Vdlhausen,l the sitllation among the Arab!; duriug their "pagan" 
age. Beyond the kinship groups with their elders (sh",iks), they d~d not 
recvgnize an y extra-famaial permanent authority. The frt:E: community 
of nomads, tenting, wandering, and herding together, wllich arose out 
of tIt>! need for security, lacked any speciaJ org~ns ;md was esser,tiaHy 
unstable. .. md v"hakver :iuthority it accepted in the event of a conflict 
with outside enemies was only of an intermittent chllractcr. 

Such a situation can <:ontinue f Dr very long periods of time and 
under any type of economic organization. The only regular, permanent 
authc/rities are the family heads, the elders of the kinship groups, and, 
besides them, the magicians and diviuers. \~lhatever disputes arise be
tween kinship groups :>re arbitrated by the elders with the aid of the 
magicians. This situation corresponds to the form of economic life of the 
"Bedouins. But, like the latter, it is nothing primordial. Wherever the 
type of settlement creates economic needs which r(:quire permanent and 
conti!luoUS provision beyond that which the kinship group and house
hold can provide, the institution of village chieftain arises. The village 
chieftain frequently emerges from among the magicians, especially the 
rainmakers, or he is an especially successful leader of marauding raids. 
Where the appropriation of property has reached an advanced stage, 
tbe position of chief tam becomes easily accessible to any man distin
guished by his wealth and the corresponding standard of living. But 
he cannot exercise real authority except in situations of emergency and 
even tlen excll'Sively upon the basis ci some purely personal qualities 
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of some magical or similar kind. Otherwise, especially under conditions 
of continuous peace, he is no more than a popular arbitrator and his 
directions are followed as statements of good advice. The total absence 
of any such chieftain is by no means a rare occurrence in peaceful 
periods. The consensual action of neighbors is then regulated merely by 
the respect for tradition, the fear of blood vengeance and the wrath 
of magical powers. In any case, however, the functions of the peacetime 
chieftain are in substance largely economic, such as the regulation of 
tillage, and, occasionally, magica.therapeutic or arbitrational. But, in 
general, there is no fixed type. Violence is legitimate only when it is 
applied by the chieftain, and only in those manners and cases in which 
it is sanctioned by fixed tradition. For its application the chieftain has' 
to rely upon the voluntary aid of the members of the group. The more 
magical charisma and economic eminence he possesses, the more he is 
in a position to obtain that aid. 

3. Power Prestige and the "Great Powers" 

All political structures use force, but they differ in the manner in 
which they use or threaten to use it against other political organizations. 
These differences playa specific role in determining the form and 
destiny of political communities. Not all political structures are equally 
"expansive." They do not all strive for an outward expansion of their 
power, or keep their force in readiness for acquiring political power 
over oth~r territories and communities by incorporating them or making 
them dependent. Hence, as structures of power, political organizations 
vary in the extent to which they are turned outward. 

The political structure of Switzerland is "neutralized" through a col
lective guarantee of the Great Powers. For various reasons, Switzerland 
is not "'ery strongly desired as an object for incorporation. Mutual jeal
ousie" existing among neighboring communities of equal strength pro· 
tect it from this fate. Switzerland, as well as Norway, is less threatened 
than is the Netherlands, which possesses colonies; and the Netherlands 
is less threatened than Belgium, which has precarious colonial poses
siom and is herself threatened in case of war between her powerful 
neighbors. Sweden too is quite exposed. Thus, the attitude of political 
structures towards the outside may be more "isolationist" or more "ex
pansive." And such attitudes change. The power of political structures 
has a specific internal dynamic. On the basis of this power, the mem
bers may pretend to a special "prestige," and their pretensions may 
influence the external conduct of the power structures. Experience 
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teaches tliat claims to prestige have always played into the origin of 
wars. Their part is difficult to gauge; it cannot be determined in gen
eral, but it is very obvious. The realm of "honor," which is comparable 
to the "status order" within a social structure, pertains also to the 
interrelations of political structures. 

Feudal lords, like modem officers or bureaucrats, are the natural and 
primary exponents of this desire for power-oriented prestige for one's 
own political structure. Power for their political community means 
power for themselves, as well as the prestige based on this power. For 
the bureaucrat and the officer, an expansion of power means more 
office positions, more sinecures, and better opportunities for promotion. 
(For the officer, this last may be the case even in a lost war.) For the 
feudal vassal, expansion of power means the acquiSition of new objects 
for infeudation and more provisions for his progeny. In his speech 
promoting the crusades, Pope Urban focused attention on these op' 
portunities and not, as has been said, on overpopulation. 

Besides and beyond these direct economic interests, which naturally 
'exist evet),where among strata living off the exercise of political power, 
the striving for prestige pertains to all specific power snuctures and hence 
to all political structures. This striving is not identical simply with "na
tional pride"-of this, more later-and it is not identical with the mere 
pride in the excellent qualities, actual or presumed, of one's Own po
litical community or in the mere possession of such a polity. Such pride 
can be highly developed, as is the ca$e ::JTliln,g the Swis<: and the Nor
wegians, yet it may actually be .. tricd), IS0lcd /.;; li~t and free fr,Jm preten
sion to political prestige. 

The prestige of powey P1eans in pr;:;cii(.,~ rile glory of power over 
othel communities; it means the ~.<pans;l);j of power, though nut al
ways by way of jnl::orpor:'::"'n Of sul:Jjecu'';)l. '{he big political com
munities are the natural .:X1'0nems of such pret:!rts!om to prestige. 

Every political strUC<~lre naturally pr~fers to lrave weak rather than 
strong neighbors. Funhermore, as every big political community is :1 

potential aspirant to prestige, it is also a p'Jtential threat to all its neigh
bors; hence, the big polidcal comr:lUnit), 'il!11ply because it is big ::md 
strong, is latently and constantly endangered. Finally, by virtue of an 
unavoidable "dynamic of power," whc~evt:,r daims to prestigtt flame 
u~and this normally results from an .:lCUre political danger to peace 
-they challenge and call forth tie competition of ail other possible 
bearers of prestige. The history of the last decade [1900-]9]0], espe
cially the relations between Germany and Fnlnce, shows the prominent 
effect of this irrational element in all political foreign relations. The 
sentiment of prestige is able to strengthen the ardent belief in the actual 
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existence of one's own might. and this is important for positive self
assurance in case of conflict. Therefore, all those having vested interests 
in the political structure tend systematically to cultivate this prestige 
s~timeru. . 

Nowadays one· usually refer.s to those polities that appear to be the 
bearers of power prestige as the "Great Powers." Among a plurality 
of co·existing polities, some, the Grea~ ,Powers, usually ascribe to them- . 
selves and USUIp an interest in political and economic processes over a 
wide orhit. Today such orbits encompass the whole surfar.e of the planet. 
During Hellenic Antiquity, the "King," that is, the Persian king, de· 
spite his defeat, was the most widely recognized Great Power. Sparta 
turned to him in orde~ to impn~e, with his sanction, the King's Peace 
(Peace of Antalcidas) upon the Hellenic world [j87 B.C.]. Later on, 
before the establishment of an empire, the Roman polity assumed such 
J. role. Howe,'er, for general r'~asons of "power dynamics." the Great 
Powers are very often e:\:p9mi\'e powers; that is, tht"y art' associations 
aiming at expanding the t~rritories of their resper.tive politic~I com·· 
munitie!. by the use or th.~ threat of force. Yet Great Powers are not 
necessarily and not always oriented towards expansion. 'n<>.lr attitude 
in this respect often cham;es, <!lld in these changes economic ractors 
pLy a weighty part. 

For a time Briti:)h policy, f0r instance, quite df>liberately remlllciated 
hlrther political expansion. It :.:>.nOllnced even' the retention of colonie~ 
by means of force in favor 01- ~ "little England" poli,,::.', resting upon <In 

isolationist limitation and :1 r.:-li;n1ce on an economic primacy held to be . 
llns,hakable, InAuential represenratives of the Roman rule hy notables 
\.\.'ould have liked to carry throl,lgh a similar program of a "little Rome" 
nfter the Punic \Vars, to restrict Roman political suhj~tion to Italy 
and the neighhoring islands. TIle Spartan aristocrats, so far as they 
'were able, quite deliberately limited their political expansion for the 
sake of isolation. TIley restricted themselves to the smashing of all 
other political structures that endangered their power and prestige. They 
favored the particularism of cit.y states. Usually, in such cases, and in 
many similar ones, the luling groups of notables (the Roman nobility 
of office, the English and other liberal notables, the Spartan overlords) 
harbor {flOre or less distinct feals lest a perpetual "imperialism" produce 
an "imperator." that is, a charismatic- warlord, who might gain the 
ascendancy at their expense. However. li1ce the Romans, the British, 
after a short time, were focced out of their policy of self-restraint and 
pressed into political e.xpansion. TIl is ocnured, in part, through capital-
ist interests in expansion. . 
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4. Tie Economic Foundations of "Imperialism" 

One might be inclined to believe that the formation as well as the 
expansion of Great Power structures is always and primarily determined 
economically. The assumption that trade, especially if it is intensive and 
if it already exists in an area, is the normal prerequisite and the reason 
for its political unification might readily be generalized. In 'individual 
cases this assumption does actually hold. The example of the Zollverein8 

lies close at hand, and there are numerous others. Closer attention, how
ever, very often reveals that this coincidence is not a necessary one, and 
that the causal nexus by no means always points in a single direction. 

Germany, for instance, has been made into a unified economic ter
ritory, that is one whose inhabitants seek to sell their products primarily 
in their own market, only through custom frontiers at her borders, 
which were determined in a purely political manner. Were all custom 
barriers eliminated, the economically determined market for the Eastern 
German ceredl surplus, poor in gluten, would not be Western Germany 
but rather England. The economically determined market of the min
iug products and the heavy iron goods of Western Germany is by no 
means Eastern Gennany~ and Western Germany is not, in the main, the 
economically determined supplier of the industrial products for East
ern Germany. Above all, the interior lines of communications (rai]
roads) of Germany would not be-and, in part, :!re not now-eco· 
nomically determined routes for transporting heavy goods between east 
and west. Eastern Germany, however, would be the economic location 
for strong industries, the economically determined market and hinter
land for which would be the whole of \Vestem Russia. Such industries 
are now cut off by Russian custom barriers and have been moved to 
Poland, directly behind the Russian custom frontier. Through this de
velopment, as is known, the political Anschluss of the Russian Poles to 
the Russian imperial idea, which seemed to be politically out of the 
question, has been brought into the realm of possibility. Thus, in this 
case, purely economically determined marl<et relations ha've a politically 
unifying effect. 

Germany, however, has been politically united against the economic 
determinants as such. It is not unusual for the hOTltiers of a polity to 
conBict with the mere geographically given conditions of economic loca
tion; the political frontiers may encompass areas that, in terms of eco
nomic fa.ctors, strive to separate. I n such situations, tensions among 
economic interests nearly always arise. However, if the political bond is 
once created, it is very often, so incomparably stronger that under other
wise favorable conditions (e.g. the existence of a common language) 

 



9 I 4 POUTICAL COMMUNI'IlBS [Cn. IX 

nobody would even think of political separation because of such eco
nomic tensions. This applies, for instance, to Germany. 

[ExcuRSus:] Empire formation does not always follow the routes of 
export trade, although nowadays we are inclined to see things in this 
imperialist way. As a rule, the "continental" imperialism-Russian, and 
American-just like the "overseas imperialism" of the British and of 
those modeled after it, follow the tracks of previously existing capitalist 
interests, especially in foreign areas that are politically weak. And of 
course, a t least for the formation of great overseas dominions of the 
past-in the overseas empires of Athens, Carthage, znd Rome--export 
trade played its decisive part. 

Yet, even in these ancient polities other economic interests were at 
least of equal and often of far greater importance than were commercial 
profits: ground rents, farmed-out taxes, office fees, and similar gains 
were especially desired. In foreign trade, in turn, the interest in selling 
definitely receded into the background as a motive for expansion. In the 
age of modern capitalism the interest in exporting to foreign territories 
is dominant, but in the ancient states the interest was rather in the pos
session of territories from which goods Craw materials) could be im
ported. 

Among the great states that have formed on the inland plains, the 
exchange of goods played no regular or decisive part The trading of 
goods are most relevant for the river-border states of the Orient, espe
cially for Egypt; that is. for states that in this respect were similar to 
overseas states, The "empire" of the Mongols, however, certainly did 
not rest on any intensive trade in goods. There, the mobility of the luling 
stratum of horsemen made up for the 1ack of material means of com
munication and made centralized administration possible. Neither the 
empires of China, P~rsia, or Imperial Rome after its transformation 
from a coastal to a continental empire, were originated or maintained 
On the basis of a pre-existing and a particularly intensive inland traffic 
in goods or highly developed means of communication. The continental 
expansion of Rome was undoubtedly very strongly determined by 
capitalist interests; and these interests were above all the interests of 
tax-farmers, office hunters, and land speculators_ rney were not, in the 
first place, the interests of groups pursuing a particularly intensive trade 
in goods. 

The expansion of Persia was not in any way selved by capitalist 
interest groups. Such groups did not exist there as motivating forces or 
as pace-makers, a~d just as little did they serve the founders of the Chi
nese empire or the founders of the Carolingian monarchy_ 

Of course, even in these cases, the economic importance of trade was 
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not a!togcther abs~nt; yet other motives have played their part in eve::.y 
political ~erland expansion of the past, including the Crusades, Theose 
motives hove included the interest in high.~. royal incomes, in prebends, 
fiefs, offices, ::Ind s<":ial honors for the vassals, knighh, officers, officicls, 
the younger sons of hereditary officeholders, and so on. The interests of 
trading seaports have not, of course, been so decisive, although they were 
important as secondary factors: the 6rst Crusade was mainly an overland 
c~mp:lign. 

By nO means has trade always pOin,cd the way for political expan
~~on. The causal nexus has very often beep the reverse. A;nong the em
pires n:u:led abC'Vt', those which had an admini~t~ati~n technically able 
tlJ er.iahhs~ at le~"t overland means of commumcatlOn dld so for ad
ministrative pUlposes. In ptim.:iple, this ks often been the exdusivc pm
pose, regardles$ of whether Or not tt.: means of ccmmuIlkation \,,-ere 
advantageous fr>r existing or future trading nt:ed~. 

Under present·day conditions, Rl1ssin may well be considered a COUll-

I try whose means of commun:cation (rllilrlJads today) have been pri
marily determ:nl..'J politicaHy. Th.: Austrian sGuthern railroad is another 
e'{am~,ie. (Its Sh1K:' are still caned "bmbards:' a term loaded with 
political reminiscences,) And there is hnrdly a polity without "strategic 
railroads." Nevertheless, many prcjec~ of thi~ kind have bepn und,r
taken with the concomitant expecta.tion of .a traffic guaranteeing long
run profitableness. It was no diff('>;ent i~ the p~st". On th~ one hand, it 
cannot Ce proved that the andenl ROln<11l military highroads servec a 
commercial pllrpt)c,I:': <1nrl.it certmllly W"s not the case for the Pe,-sian 
and Roman mail posts, which served exclusively pu!itical purpo<;es; on 
the other, the devdopment :,f tr:tde in ~he pst has cf course been the 
normal result of i)lJlitical unification. Political unification 6rst plac~d 
trade upon an assu[t'd and guaranteed legal basis. Even this rule. how
ever, is not without exceptions. For, besides depending On pacification 
and formal guarantees of bw enforcement, the development of trade has 
been bound to certain economic conditions (especially the development 
of capitalism), Moreover, the evolution d capitalism may b~ strangled 
~ the manner in which a unified political structure is adm:nistered. 
This was the case, for inst.;nce, in the bte Roman Empire. Here a uni
-£jed structure took the place of a league of city states; it was based 
upon a strong subsisterce agrarian ·economy. This increasingly made for 
liturgies as the way of raising the means for the army and the administra· 
tion; and these directly suffocated capitalism.9 [END OF EXCURSUS.] 

If trade in itself is by no means the decisive factor in political ex· 
pansion, the e.conomic structure in general does co-determine the extent 
and manner of political expansion. Besides women, cattle. and slaves, 
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scarce land is one of the original and foremost objects of forcefd ac:
<1uisition. For con<1uering Feasant communities, the natural way is to 
take the land directly and to wipe out its settled population. The 
Teutonic Migration has, CPo t1:~ whole, taken this course only to a 
mod.erate degree. As a cornp;w( mas.", this m(lverr.ent probably '.vent 
somewhat beyond the present linguistic frontiers, but only i:l scattered 
z(>nes. How far a land sca,c;t Y. ("a\l~ed by overpopula !ion, contributed, 
~iOW far the: p.,litkal pr(;.:~'~rf:' ::f otlw. tribes, or simply good opportuni
tie~. must be left open. It:1 any ca~c, For a long time. some ci the individ
ual groups who went out fur. ,:'1'11'cst reserved their claims to the arable 
land back home, in case they shouiC1 reium. 

In other tlHln peasant cll;1vrllmitiC's, too, the more or less violently 
taken lands are important for t.~e way in v ... hich the victor will exploit 
his rights. As Franz Oppm!\e;,'ler has rightly emphasized. ground rent 
is fre<1uently the pwduct ,-;f .. iQlmt politic:! subjection,lo Given a sub
sistence economy and? fe.dal 5tnlC'ture this subJection means, of course, 
that the pensantry of the incol;lOrared aV'.a v ill not be wiped out but 
rather will be spared and m:1de ~ril:ut3ry to the con<1ueror, who becomes 
the landlord. 111is h:!s happened wherever the army was no longer a 
levy composed of self-e<1U1pped fret-men, or yet a mercenary or bureau
cratic mass army, but rather an army of self-e<1uipped knights, as was 
the case with the Persians, the Arabs, the Turks, the Normans, and 
the Occidental feudal vassals in general. 

The interest in ground re.1t has also meant a great deal for pluto
cratic trading communities engaged in con<1uest As commercial profits' 
were preferably invested in land and indebted bondsmen, the nonnal 
aim of warfare, even in Anti<1uity, was to gain fertile land fit to yidd 
ground rent. T},e Lelantine War Ie. 590 B.C.], which marked a sort of 
epoch in early Hellenic" history, was almost wholly carried on at sea 
and among trading cities. But the original object of (lispute between 
the leading patricians of Chalcis and Eretria was the fertile Lelantine 
plain. Besides tributes of various sorts, one of the most imEortant privi
leges that the Attic Maritime teague evidently offered to the demos of 
the ruling city was to break up the land monopoly of the subject cities. 
The Athenians were to receive the right to aC<1uire and mortgage land 
anywhere. 

The establishment of commercium among cities allied to Rome meant 
in practice the same thing. Also, the overseas interests of the mass of 
Italics settled throughout the Roman sphere of influence certainly repre
sented, at least in part, land interests of an essentially capitalist nature, 
as we know them from [Cicero's] speeches against Gaius Verres. ll 

During its expansion, the capitalist interest in land may come into 
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conflict with the land interest of the peasantry. Such a conflict has 
played its part in the status struggles in the long epoch ending with the 
Gracchi. The big holders of money, cattle, and men naturally wished 
the newly gained iand to l'e dealt with as public land for lease (ager"\ 
publicus), As long a) the regions were not too remote, the pcas'Jnts 
demanded that the land he partitioned in order to provide f.)( their 
progeny. The compromises between these two interests are distinctly reo 
Rected in tradition, although the details are certainly not ve,y reliab!e, 

Rome's overseas expansion, as far as it was economically dete!mined, 
shows features that have since recurred in basic outline again and again 
and which still reCUr today. These features occuned in Rome ~n pro
nounced fashion and in gigantic dimensions, for the first time hj bio;t0ry. 
However fluid the transitions to other types may be, these "Homan" 
features are peculiar to what we wish to call imperialist cnpitalinn. or 
rather, they provide the conditions for the existence of this spedEc type. 
These features are rooted in the capitalist interests of tax-farmers, of 
state creditors; of suppliers to the state, of overseas trade IS privileged 
by the state, and of colonial capitalists, The profit opportunities of all 
these groups rest upon the direct exploitation of political power directed 
towards expansion. 

By forcibly enslaving the inhabitants, or at least tying them to the 
soil (glebae adscriptio) and exploiting them as plantation labor, the 
acquisition of overseas colonies brings tremendous oppoItunities for 
profit for capitalist interest-groups. The Carthaginians seem to have 
been the fiI'S~ to have arranged such an organization on a large scale; 
the Spaniards in South America, the English in the Southern States of 
the Union, and the Dutch in Indonesia were the last to do it in the grand 
manner, The a~quisition of ovezseas colonies also facilitates the compul
sory monopolization of trade with these colonies and possibly with other 
areas. Wherever the administrative apparatus of the polity is not suited 

,for the collection of taxes from the newly occupied territories-·-of this, 
later-the taxes give opportunities for profit to capitalist tax-fanners. 

The material implements of war may be part of the equipment pro
vided by' the 'army itself, as is the case in pure feudaIisn4. But if these 
implements are furnished by the polity, rather than by the army, then 
expansion through war and the procurement of armaments to prepare 
for war represent by far the most profitable occasion for loan operations 
on the largest scale. The proSt opportunities of capitalist state creditors 
then increase. Even during the Second Punic War capitalist state credi
tors prescribed their OWn conditions to the Roman polity. 

Where the ultimate state creditors are a mass stratum of state rentiers 
(bondholders) such credits provide proSt opportunities for bond-issuing 
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banks, as is characteristic of our day. The interests of those who supply 
the materials of war point in the same direction. In all this, economic 
forces interested in the emergence of military conflagrations pel .~e, no 
matter what be the outcome for their own community, are called into 
life. 

Aristophanes distinguished betweell industries interested in war and 
industries interested in peace, although as is evident from his enumera
tion, the center of gravity in his time was stilI the self-equipped army. 
The individual citizen gave orders to artisans such as the sword-maker 
and the armorer.l~ But even then the large private commerci;ll store· 
houses, often designated as "factories," were above all stores of :lrma
ments. Today the polity as such is almost the sole agent to ()rrter war 
mate~ial and the engines of war. This enhances the capitalist nature of 
the prore5S. Banks, which finance war loans, and today large sections of 
heavy industry are quand meme economically. interested in warfare.; the 
direct suppliers of anno; plates and guns are not the only ones ~o in
terested. A lost war, as well as a successful war, brings incrt':ased. busi
ness to these banks lind industries. Moreover, the powers-that· be in a 
polity are politically and economically interested in the existem'e of 
large home factories for war engines. This interest compels thm to 
allow these factories to pr;)vide the whole world with their proo'Jcts, 
political opponents included. 

The extent to wbicn the interests of imperialist capitalism are ( oun
ter-balanCt'.J depends above all on the profitableness of imperiali~m as 
compared with the capitalist interests of pacifi~t orientation, inscfar as 
purely capitalist motives here pll!Y a direct part. And this in tttm is' 
closely connected with the extent to which economic needs are satisfied 
by a private or a public economy. The relation between the two is highly 
important for the nature of exp'!-nsive eonomic tendencies backed up by 
politicai communities. 

In general and at all times, imperialist capitalism, especially t·ol.onial 
booty capitalism based on direct force and compuI!>ory labor, has offered 
by far the greatest opportunities for profit. They have been greater hy 
far than those normally open to industrial enterprises which worked for 
exports and which oriented themselves to peaceful trade with members 
of other polities. Therefore, Imperialist capitalism has always existed 
wherever to any rJevant degree the polity per se, or its subdivisions 
(municipalities), satisfied its wants through a public economy. The 
stronger such an economy has been, the more important imperialist 
capitalism has been. 

Increasing opportunities for profit abroad emerge again today, espe
cially in territories that are opened up politically and economically, that 
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is, brought into the specifically modem forms of public and private 
enterprise. lbese opportunities spring from public arms contracts; from 
railroad and other construction tasks carried out by the polity or by 
builders endowed with monopoly rights; from monopolist orgaruzations 
for the collection of levies for trade and industry; from monopolist con
cessions; and from government loans. 

The preponderance of such profit opportunities increases, at the 
expense of profits from the usual private trade, the more that public 
enterprises gain in economic importance as a general form of supply
ing needs. This tendency is directly paralleled by politically backed 
economic expansion and competition among individual polities, whose 
members can afford to invest capital. These members aim at securing 
for themselves such monopolies and shares in public commissions. And 
the importance of the mere "open door" for the private importation of 
goods recedes into the background. 

The safest way of monopolizing for the members of one's own polity 
profit opportunities which are linked to the public economy of the 
foreign territory is to occupy it or at least to subject the foreign political 
power in the form of a "protectorate" or some such arrangement. There
fore, this "imperialist" tendency increasingly displaces the "pacifist" 
tendency of expansion, which aims merely at freedom of trade. The 
latter gained the upper hand only so long as the organization of supply 
by private capitalism shifted the optimum of capitalist profit opportuni
ties towards pacifist trade and not towards monopolist trade, or at least 
trade not monopolized by political power. 

The universal revival of "imperialist" capitalism, which has always 
heen the normal form in which capitalist interests have inBuenoed 
politics, and the revival of political drives for expansion are thus not ac
cidental. For the predictable future, the prognosis will have to be made 
in its favor. 

This situation would hardly change fundamentally if for a moment 
we were to make the mental experiment of assuming the individual 
polities to be somehow "state· socialist" communities, that is, organizations 
supplying a maximum amount of their needs through a collective econ
omy. They would seek to buy as cheaply as possible indispensable goods 
not produced on their own territory (cotton in Germany, for instance) 
from others that have ,natural monopolies and would seek to exploit 
them. It is probable that force would be used where it W Juld lead easily 
to favorable conditions of exchange; the weaker party would thereby be 
obliged to pay tribute, if not formally then at least actually, For the rest, 
one cannot see why the strong state·socialist communities should disdain 
to squeeze tribute out of the weaker communities for their own partners 

• 
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where they could do so, just as happened everywhere during early 
history. Even in a polity without state-socialism the mass of citizens need 
be as little interested in pacifism as is any single stratum. The Attic' 
demos-and not it alone-lived economically off war. War brought 
soldiers' pay and, in case of a victory, tribute from the subjects. This 
tribut~ was actually distributed among the full citizens in the hardly 
veiled form of attendance-h...~s at popular assemblies, court hearings, and 
public festivities. Here, every full citizen could directly grasp the in
terest in imperialist poli~y and power. Nowadays, the yields Rowing 
from abroad to the members of a polity, including those of imperialist 
origin and those actually representing "tribute," do not result in a 
con~tellation of interests so comprehensible to the masses. For under' 
the present economic order, the tribute to "creditor nations" assumes the 
forms of interest payments on debts or of capital profits transferred from 
abroad to the properqed strata of the "creditor nation." Were one to 
imagine these tributes abolished, it would mean for countries like England, 
France, and Germany a very palpable decline of purchasing power 
for horne products. This would influence the labor market in an un
favorable manner. 

In spite of this, labor in creditor nations is of strongly pacifist mind 
and on the whole shows no interest whatsoever in the continuation and 
compulsory collection of such tributes from foreign debtor communities 
that are in arrears. Nor does Jabor show an interest in forcibly participat
ing in the exploitation of foreign colonial territories and public com
missions. This is a natural outcome of the irn-rnediate class situation, on 
the one hand, and, on the other, of the internal social and political 
situation of communities in a capitalist era. Those entitled to tribute 
belong to the opponent class, who dominate the community. Every 
successful imperialist policy of coercing the outside normally-or at 
least at first-also strengthens the domestic prestige and therewith the 
power and influence of those classes, status groups, and parties, under 
whose leadership the success has been attained. 

In addition to the paci£st sympathies determined by the social and 
political constellation, there are economic sources of pacifist sympathy 
among the masses, especially among the proletariat. Every investment of 
capital in the production of war engines and war material creates job 
and income opportunities; every' defense contract may become a factor 
directly contributing to prosperity by increasing demand and fostering 
the intensity of business enterprise. Even mor.e: so, this may indirectly 
become a source of enhanced confidence in the economic opportunities 
of the participating industries and lead to a speculative boom. Such in
vestment, however, withdraws capital from alternate uses and makes it 
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more difficult to satisfy demands in other fields. Above all, the means of 
war are raised by' way of levies, which the ruling strata, by virtue of. 
their social and political power, usuaIIy know how to transfer to the 
masses, quite apart from the limits set to the regimeAtation of property 
for "mercantilist" considerations. 

Countries little burdened by military expenses (the United States) 
and especiaIIy the smaIl countries (Switzerland, for example) often 
experience a stronger economic expansion than do some of the Great 
Powers and sometimes are more readily admitted to the economic ex
ploitation of foreign countries because they do not arouse the fear that 
political intervention might foIIow economic intrusion. 

Experience shows that the pacifist interests of petty bourgeois and 
proletarian strata very often and very easily fail. This is partIy because 
of the easier accessibility of all unorganized "masses" to emotional in
Buences and partIy because of the definite notion (which they enter
tain) of some unexpected opportunity somehow arising throo.gh war. 
Specific interests, like the hope entertained in overpopulated countries cl 
acquiring territories for emigration, are, of course, also important in this 
connection. Another contri buting cause is the fact that the" masses," in 
contrast to other interest-groups, subjectively risk a smaIIer sf:ake in the 
game. In case of a lost war, the monarch has to· fear for his throne; re

publican power-holders and groups having vested interests in a republi. 
can constitution have to fear their own victorious general. The majority 
of the propertied bourgeoisie have to fear economic loss from the brakes 
being placed upon business as usual. Under certain circumstances, 
should disorganization follow defeat, the ruling stratum of notables has 
to fear a violent shift in power in favor of the propertyless. The "masses" 
as such, at least in their subjective c.onception and in the extreme case, 
have nothing concrete to lose but their lives. The valuation and effect 
of this danger strongly Ructuates in their own .minds. On the whole, it 
can easily be reduced to zero through emotional inBuence. 

5. The Nation 

The fervor of this emotional influence does not, in' the main, have 
an economic origin. It is based upon sentiments of prestige, which dten 
extend deep down to the petty-bourgeois masses d states rich in the 
historical attainment of power-positions. The attachment to aU this 
political prestige may fuse with a specific belief in responsihility towards 
succeeding generations. The great power structures per se are then 
held to have a responsibility of their Own for the way in which power. 
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and prestige are distributed between their own and foreign polities. 
It goes without saying that aD those groups who hold the power to 
steer common conduct within a polity will most strongly instill them· 
selves with this idealist fervor of power prestige They remain the 
specific and most reliable bearers of t?e idea of the state as an imperialist 
power structure demanding unqualified devotion. 

In addition to the direct and material imperialist interests, discussed 
above, there are the indirectly material as well as the ideological in
terests of strata that are in various ways privile~d within a polity and, 
indeed, privileged by its very existence. They comprise especially all 
those who think of themselves as being the specific "panners" of a' 
specific "culture" diffused among the members of the polity. Under the 
influence of these circles, the naked prestige of "power" is unaVOidably 
transformed into other special forms of prestige and especially into the 
idea of the "nation." 

If the concept of "nation" can in any way be defined unambiguously, 
it certainly cannot be stated in tenns of empirical qualities common to 
those who count as members of the nation. In the sense of those using 
the term at a given time, the concept undoubtedly means, above al~ that 
it is proper to expect from certain groups a specific sentiment of soli
darity in the face of other groups. Thus, the concept belongs in the 
sphere of values. Yet, there is no agreement on how these groups should 
be delimited or about what concerted action should result from such 
solidarity. 

In ordinary language, "nation" is, first of an, not identical with the 
"people of a state," that is, with the membership of a given polity. 
Numerous polities comprise groups who emphatically assert the independ- • 
ence of their "nation" in the face of other groups; or they comprise merely 
parts of a group whose members declare themselves to be one homoge· 
nous "nation" (Austria is an example for both). Furthermore, a 
"nation" is not identical with a community speaking the same langU2ge; 
that this by no means always suffices is' indicated by the Serbs and 
Croats, the North Americans, the Irish, and the English. On the con
trary, a common language does not seem to be absolutely necessary to a 
"nation." In official documents, besides "Swiss People" one also 6nds 
the phrase "Swiss Nation." And some language groups do not think 
of them~lyes as a separate "nation," for example, at least until recently, 
the Whit~ Russians. As a rule, however, the pretension to be considered 
a special j'nation" is associated with a common language as a culture 
value of the masses; this is predominantly the case in the classic country 
of language conflicts, Austria, and equally so in Russia and in eastern 
Prussia. But this linkage of the common language and "r:ation" is of 
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varying intensity; for instance. it is very low in the United. States as well 
as in Canada . 

. "National" solidarity among men speaking the same language may be, 
ju~t as well rejected. as accepted.. Solidarity, instead. may be linked. with 

'di1ferences in the other great culture value of the masses, namely, a 
. :'.religious creed., as is the ~ with ~e Serbs and Croats. National S0li

darity may be connecred with differing social structure and mores,and 
hence with "ethnic" elements, as is the case with the German Swiss 
and the Alsatians in the face of the Germans of the Reich, or with' the 
Irish facing the British. Yet above all, national solidarity may be linked 
to memories of a common political destiny with other nations, among 
the Alsatians with the French since the Revolutionary War which 
represents their common heroic age, just as. among the Baltic Barons 
with the Russians whose political destiny they helped to steer. 

It goes without saying that "national" affiliation need not be based 
upon common blood. Indeed, especially radical "nationalists" are often 
of. foreign descent. Furthermore, although a speci6c common anthro
polOgical type is not irrdevant to nationality, it is neither sufficient nor 
prerequisite to nation founding, Nevenheless, the idea of the "nation" 
is apt to include the notions of common descent and of an essential, 
though freq'uently indefinite, homogeneity. The "nation" has these no' 
tions in common with the sentiment of solidarity of ethnic communities, 
which is also nourished. from various sources, as we have seen before 
[ch, V.:4]. But the sentiment of ethnic solidarity does not by itseif 
make a "nation." Undouhtedly, even the White Russians in the face of 
the Great Russians have always had a sentiment of ethnic solidarity, yet 
even at the present time they would hardly claim to qualify as a separate 
"nation," The Poles of Upper Silesia. until recently, had hardly any 
feeling of solidarity with the "Polish Nation." They felt themselves to 
be a separate ethnic group in the face of the Germans, hut for the rest 
they were Prussian subjects and nothing e!se. 

, Whether the Jews may be called a nation" is an old problem. Most 
of the time, the answer will be negative. At any rate, the answers of 
the Russian Jews', of the assimilating West-European and AmeIican Jews, 
and of the Zionists would vary in nature and extent. In particular, the 
question would be answered. very difFerently hy the peoples of their en
vironment, for example, hy the Rus~ians on the one side and the Amer
icans on the other--or at least hy those Americans who at the present time 
still maintain American and Jewish nature to be essentially similar, as an 
American President [T .R.] has asserted. in an offidal document. 

Those German-speaking Alsatians who reFuse to belong to the Ger
man "nation" and who cultivate the memory of political union with 
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France do not thereby consider themselves simply as members of the 
French "nation." The Negroes of the United States, at least at present, 
consider themselves members of the American "nation," but they will 
hardly ever be so considered by the Southern Whites. 

Only fifteen years ago, men lmpwing·the' Far East still denied that 
the Chinese qualified as a "nation"; they held them to be only" "race." 
Yet today, not only the Chinese political leaders but also the very same 
obselvers would judge differently. Thus it seems that a group of people 
under certain conditions may attain the quality of a nation through spe
cinc behavior, or they may claim this quality as an "attainment"-and 
within sholt spans of time at that. 

There are, on the other hand, social groups that profess indifference 
to, and even directly relinquish, any evaluational adherence to a single 
nation. At the present time, certain leading strata of the class movement 
of the modern proletariat consider such indifference and relinquishment 
to be an accomplishment. Their argument meets with varying success, 
depending upon political and lingUistic affiliations and also upon dif
ferent strata of the proletariat; on the whole, their success is rather 
diminishing at the present time. 

An unbrolten scale of quite varied and highly changeable attitudes 
toward the idea of the "nation" is to he found among social strata within 
single groups to whom language usage ascribes the quality of "nations." 
The scale extends from emphatic affirmation to emphatic negation and 
finally complete indifference, as may be characteristic of the citizens of 
Luxembourg and of nationally "unawakened" peoples. Feudal strata, 
strata of officials, bourgeois strata of various occupational categories, strata 
of "intellectuals" do not have homogeneol1s or historically constant atti
tudes towards the idea. 

The reasons for the belief that one represents a nation vary greatly, 
just as does the empirical conduct that actually results from affiliation or 
laclt of it with a nation. The "national sentiments" of the Gennan, the 
Englishman, the North American, the Spaniard, the Frenchman, or the 
Russian do not function in an identical manner-to take only the 
simplest illustration-in relation to the polity, with the geographical 
boundaries of which the "idea" of the nation may come into conflict. 
This antagonism may lead to quite different results. Certainly the 
Italians in the Austrian state would Bght Italian troops only if coerced' 
into doing so. Large portions of the berman Austrians would today fight 
against Gennany only with the greatest reluctance; they could not be 
relied ufon. The German-Americans, however, even those valuing their 
[former "nationality" most highly, would fight against Germany, not 
gladly, yet, given the occasion, unconditionally. The Poles in the Ger-
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man State would 6ght readily against a Russian Polish army hut hardly 
against an autonomous Polish army. The Austrian Serbs would fight 
against Serbia with very mixed feelings and only in the hope of attaining 
common autonomy. The Russian Poles would fight more reliably 
against a German than against an AustIian anny. 

It is a well-known historical fact that within the same nation the 
intensity of solidarity felt toward the outside is changeable and varies 
greatly in strength. On the whole, this sentiment has grown even where 
internal conflicts of interest have not diminished. Only sixty years ago 
the [Prussian conservative J Kreuzzeitung stilI appealed for the interven
tion of the emperor of Russia in internal German affairs; today, in spite 
of increased class antagonism, this would be difficult to imagine. 

In any case, the differences in national sentiment are both significant 
and fluid and, as is the case in all other fields, fundamentally different 
answeIS are given to the question: What conclusions are a group of 
people willing to draw from the "national sentiment" found among 
them? No matter how emphatic and subjectively sincere a pathos may 
be' formed among them, what sort of specific jOint action are they ready 
to develop? The extent to which in the diaspora a custom, more cor
rectly, a convention is adhered to as a "national" trait varies just as much 
as does the importance of common conventions for the belief in the 
existence of a separate "nation." In the face of this value concept of 
the "idea of the nation," which empirically is entirely ambiguous, a 
sociological typology would have to analyze all the individual kinds of 
sentiments of group membership and solidarity in their genetic condi
tions and in their consequences for the social action of the participants. 
This cannot he attempted here. 

Instead, we shall have to look a little doser into the fact that the 
idea of the nation for its advocates stands in very intimate relation to 
"prestige" interests. The earliest and most energetiC' -.tanifestations of the 
idea, in some form, even though it may have been veiled, have con
tained the legend of a providential "mission." Those to whom the repre-

. sentatives of the idea zealously turned were expected to shoulder this 
mission. Another element of the early idea was the notion that this 
mission was facilitated soldy through the very cultivation of the pe
culiarity of the group set off as a nation. 1berewith, in so far as its self
justification is sought in the value of its content, this mission can con
sistently be: thou~ht of only as a speci6c "culture" mission. The sig
nificance of the 'nation" is usUally anchored in the superiority, or at 
least the irreplaceability, of the culture values that are to he preserved 
and developed only through the cultivation of the peculiarity of the 
group. It therefore goes without saying that, just as those who wield 
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power in the polity invoke the idea of the state, the inte11ectuak. as we 
shall tentatively call those who wurp leadership in a Kulturgemein
scM.ft (that is, within a group of people who by vinue of their pe
culiatity have access to certain products that ate considered "cultun: 
goods"), are specifically predestined to propagate the "nariOM1" idea. 
This hapPens when those culture agents .... 

[The pr~tion hreaks o££ here. Notes on the margin oE the manu
sc.tipt indiC3te that Weber intended to dea1 with the idea and develop
ment ci the nation state throughout history. The following ~tions 
wete found on the margin of the sheet: Cultural prestige and ~ 
prestige are c1Cl5dy lI$$OI:"iated. Every victorious war enhances the cultural 
prestige (Germany [t8711. Japan [19051. etc,)' Whether war furthers 
the "development of culture" is anothe.. question. one which cannot he 
solved'in a "value neutral" way. It certainly does not do it in an "n
amlriguous way (see Cennany after 18711). Even on the hasis of purely 
empirical criteria it would not seem to do so: Pure aIt and literature of 
a specifically Gennan character did not develop in the political c.enter of 
Cennany.} 

6. The Distribution of Power Within the Pol1tical 
Community: Class .. Status, Party'· 

A. ECONOMICALLY DETERMINED POWER AKD THE STATUS ORDER. The 
structure of every legal order directly influences the distribution of power, 
economic Or otheIwise, within its respective community. This is true 
of all legal orders and not only that of the state. In general, we under~ 
stand by "power" the chance of a man or a number of men to realize 
their own will in a soc:ial action even against the resistance of other~ 
who are participating in the action. 

"Ecollomically conditioned" power is not, of course, identical with 
"power" as such. On the contrary, the emergence of economic power 
may be the consequence of power e"isting on other grounds. Man does 
not strive for power only in order to enrich himself economically. Power, 
including economic power, may be valued for its own sake. Very fre
quently the stIiving for power is also conditioned by the social honor 
it entails. Not all power, however, entails social honor: The typical 
American Boss, as well as the typical big sptrulator, deliberately re
linquishes social honor. Quite generally, "mere~economic" power, and 
especially "naked" money power, is by no means a recognized basis of 
social honor. Nor is power the only basis of social honor. Indeed, social 
honor, or prestige, may even be the basis of economic power, and very 
frequently has been. Power, as well as honor, may be guaranteed by 
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the legal order, but, at least normally, it is not their primary source. 
The legal order is rather an additional factor that enhances the chance 
tohold power or honor; but it can not always secure them. 

lne way in which social honor is distributed in a community be
tween typical groups participating in this distribution we call the 
"status order." The social order and the economic order are related in a 
similar manner to the legal order. However, the economic order merely 
defines the way in which eConomic goods and services are distributed 
and used. Of COUI,;e', the status order is strongly influenced by it, and 
in turn reacts upon it. 

Now: "classes," "status groups," ~nd "paIties" are phenomena of the 
distribution "f power within a community. 

B. DB1'l!RMINATION OF CLASS SIruATION BY MARKET SITUATION. In 
our tenninology, "classes" are not communities; they merely represent 
possible, and frequent, bases for social action. We may speak of a 
"class" when (I) a number of people have in common a specific causal 
co~ponent of their life chances, insofar as (2) this component is repre
sented exclusively by economic interests in the possession of goods and 
opportunities for income, and (3) is represented under the conditions of 
the commodity or labor markets. This is "class sbuation." 

It is the most elemental economic fact that the way in which tthe 
disposition over material property is distributed among a plurality of 
people, meeting. competitively in the market for the pucpose of exchange, 
in itself creates specific life chances. Tbe mode of distribution, in accord 
with the law of marginal utility, excludes the non-wealthy from com
peting for highly valued goods; it favors the owners and, in fact, gives 
to them a monopoly to' acquire such goods. Other things being equal, 
the mode of distribution monopolizes the opportunities for profitable 
deals for all those who, provided with goods, do not necessarily have 
to exchange them. It increases, at least generally, their power in the price 
struggle with those who, being property~s, have nothing to offer but 
their labor or the resulting products, and who are compelled to get rid of' 

. these products in order to subsist at all. The mode of distribution gives to 
the propertied a monopoly on the possibility of transferring property 
from the sphere of use as "wealth" to the sphere of "capital," that is, 
it gives them the entrepreneurial function and all chances to share 
directly or indirectly in returns on capital. All this holds true within the 
area in which pure market conditions prevail. "Property" and "lack of 
property" are, therefore, the basic categories of all class situations. It 
does not matter whether these two categories become effective in the 
competitive struggles of the consumerS or of the producers .. 

Within these categories, however, class situations are further dif-
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ferentiated: on the one hand, according to the kind of property that is 
usable for returns; and, on the other hand, according to the kind of 
services that can he offered in the market. Ownership of dwellings; 
worksliop5; wareh<?uses; stores; agriculturally usable land in large or 
$U:,alI holdings-a quantitative difference with possibly qualitative con
sequences; oWQership of mines; cattle; men (slaves); disposition over 
mobile instruments of pIOduction, or capital goods of£all sorts, especially 
money or objects that can easily be exchanged for money; disposition 
over products of one's own labor or of others~ labor diffeting according 
to their vllrious distances from consumability; disposition over trans
ferable monopolies of any kind-all these distinctions differentiate the, 
class situations of the propertied just as does the "meaning" which they 
can give to the use of property, especially to property which ha~ money 
equivalence. Accordingly, the propertied, for instance, may belong to 
the class of rentiers or to the class of entrepreneurs. 

Those who have no property but who offer seIvices are differentiated 
just as much according to their kinds of sexvices as according to the way 
in which they make use of these seIvices, in a continuous or discon
tinuous relation to a recipient. But always this is the generic connota
tion of the concept of class; that the' ki"nd of chance in the market is 
the decisive moment which presents, a 'common condition for the in
dividual's fate. Class situation is, in this sense, ultimately market situa
tion. The effect of n~ possession per se, which among cattle breeders 
gives the non-owning slave or serf into the power of the cattle owner, is 
only a fore-IUnner of real "class" .foi:mation. However, in the catcle loan 
and in the naked severity of the law of debts in such communities Mr 
the 6rst time mere "pos.;ess.ion" as such emerges as decisive for the fate 
of the individual; this is much in contrast to crop-taising communities, 
which are based on labor. The creditor..debtor relation becomes the basis 
of "class situations" 6rst in the cities, where a "credit market," however 
primitive, with rates of inteest increasing according to the extent of 
dearth and factual monopolization of lending in the hands of a plutocracy 
could develop. Therewith "class stIUggles" begin. • 

Those men whose fate is not deteImined by the chance of using 
goods or services for themselves on the market, e.g., slaves, are not, how-
ever, a class in the technical sense of the term. They are, rather, a 
stat us group. 

c. SOCIAL AanON PLOWING PROM CLASS INTBlU!ST. According to our 
tenninology, the factor that creates "class" ~ unambiguously economic 
interest, and indeed, only those inteIescs involved in the existence of 
the market. Nevertheless, the concept of class-interest is an ambiguous 
one: even as an etnpirical concept it is ambiguous as soon as one under-
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stands by r t something other than the factual direction of interests follow
ing with a certain probability from the class situation for a certain aver
age of those people subjected to the class situation. 1he class situation 
and other circumstances remaining the same, the ditection in which 
the individual worker, for instance, is likely to pUlSue his interests may 
vary widely, according to whether he is constitutionally qualified for the 
task at hand to a high, to an average, or to a low degree. In the same 
way, the direction of interests may vary according to whether or not 
social action of a larger or smaDer portion of those commonly affected 
by the class situation, or even an association among them, e.g., a trade 
union, has grown out of the class situation, from which the individual 
may expect promising results for himself. The emergence of an associa
tion or even of mere social action from a common class situation is by 
no means a universal phenomenon. 

The class situation may be restricted in its efforts to the generation of 
essentially similar reactions, that is to say, within our terminology, of 
"~ass behavior!' However, it may not even have this result. Further
more, often merely amorphous social action emerges. For example, the 
"grumbling" of workers known in ancient Oriental ethics: The moral 
disapproval of the work-master's conduct, which in its practical sig· 
nificance was probably equivalent to an increasingly typical phenomenon 
of precisely the latest industrial development, namely, the slowdown of 
laborers by virtue of tacit agreement The degree in which "social action" 
and possibly a~sociations emerge from the mass behavior of the members 
of a class is linked to general cultural conditions, especiaUy to those of 
an intellectual sort It is also linked to the extent of the contrasts that 
have already evolved, and is especially linked to the transparency of the 
connections between the causes and the consequences of the class situa
tion. For however ditlerent life clwtce; may be, this fact in itself, 
according to aD experience, by nO means gives birth to "class action" 
(social action by the members of a class). For that, the real conditions 
and the results of the class situation must be distinctly recognizable. For 
'only then the contrast of life chances can be felt not as an a~lutely 
given fact to be accepted, but as a resultant from either (I) the given 
distribution of property, or (2.) the structure of the concrete economic 
order. It is only then that people may react against the class structure 
not only dlIough acts of intennittent and irrational protest, but in the 
form of rational association. There have been "class situations" ,of the 
first category (1), of a specificaIly naked and trahsparent sort, in the 
urban oenters of Antiquity and during the Middle Ages; ~ly then 

·when great fortunes were accumulated by factuaIIy monopo1i~ trading 
in local industrial products or in foodstuffs; furthermore, under certain 
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conditions, in the rural economy of the most diverse periods, when 
agriculture was increasingly exploited in a profit-making manner. The 
most important historical example of the second category (2) is the 
class situation of the modern proletariat. -

D. Tn>ES OF CLASS STRUGGLE. Thus evety class may be the carrier 
of any.one of the innumerable passible forms of class action, hut this is 
not necessarily so. In any case, a class does not in itself constitute a 
group (Gemeinschaft). To treat "class" conceptually as being equivalent 
to "group"leads to distortion. That men in the same class situation reg
ularly react in mass actions to such tangible situations as economic ones 
in the direction of those interests that are most adequate to their average , 
number is an important and after all simple fact for the understanding 
of historical events. However, this fact must not lead to that kind of 
pseudo-scient,fic operation with the concepts of class and class interests 
which is so frequent these days and which has found its most classic 
expression in the statement of a talented author, that the individual may 
be in erTOl' concerning his iI:lterests but that the class is infallible about 
its interests. 

If classes as such are not groups, nevertheless class situations emerge 
o.-uy "On the basis of social action. However, social action that brings 
forth class situations is not basically action among memhets of the 
identical class; it is an action among members of different classes. Social 
actions that directly determine the class situation d the worker and the 
entrepreneur are: the labor market, the commodities market, and the 
capitalistic enterprise. But, in its turn, the existence of a capitalistic en
terprise presupposes that a very specific kind of social action exists tci 
protect the pos-~ion of goods per se, and especially the power or in
dividuals to dispose, in principle freely, over the means of production: a 
certain kind of legal order. Each kind of class situation, and above all 
when it INs UP09 the power of property per se., will become most 
clearly efficacious when all other determinants of reciprocal relations 
are, as far as possible, eliminated in their significance. It is in this way 
that the use of the power of property in the market obtains its most 
sovereign importance. 

Now status groups hinder the strict carrying through of the sheer 
_ market principle. In the present context they are of interest only from 

this one point of view. Before we briefly consider them, note that not 
much of a general nature can be said about the more specific kinds of 
antagonism between classes (in our meaning of the term). The great 

... shift, which has been going on continuously in the past, and up to our 
tImes, may be surnmariu!d, although at a cost of some precision: the 
struggle in which class situations are effective has progressivdy shifted 
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from consumption credit toward, first, competitive struggles in the com
modity market and then toward wage disputes on the labor market. The 
class struggles of Antiquity-to the extent that they were genuine class 
struggles and not struggles between status groups-were initially carried 
on by peasants and perhaps also artisans threatened by debt bondage 
and struggling against urban creditors. For debt bondage is the normal 
result of the differentiation of wealth in commercial cities, especially 
in seaport cities. A similar situation has existed among cattle breeders. ' 
Debt relationships as such produced class action up to the days of 
Catilina. Along with this, and with an increase in provision of grain for 
the city by transporting it from the outside, the struggle over the means 
of sustenance e~. It centered in the £lrst place around the pro
vision of bread and determination of the price of bread. I t lasted through
out Antiquity and the entire Middle Ages. The propertyless Hocked 
together against those who actually and supposedly were interested in 
the dearth of bread. This fight spread until it involved all those com
modities essential to the way of life and to handicraft production. There 
w~ only incipient discussions of wage disputes in Antiquity and in 
the Middle Ages. But they have been slowly increasing up into modem" 
times. In the earlier periods they were completely secondary to slave 
rebellions as well as to conflicts in the commodity market 

The propertyless of Antiquity and of the Middle Ages protested 
against n~onopolies, pre.emption, forestalling, and the withholding of 
goods from the market in order to raise prices. Today the central issue 
is the determination of the price of labor. The transition is represented 
by the fight for access to the market and for the detelmination of the 
price of products. Such fights went on between merchants and workels 
in the putting~ut system of domestic handicraft duling the transition 
to modern times. Since it is quite a general phenomenon we must men
tion here that the class antagonisms that are conditioned through the 
market situations are usually most bitter between those who actually and 
directly participate as opponents in price wars. It is not the rentier, the 
share-holder, and the banker who suffer the ill will of the worker, but 
almost exclusively the manufacturer and the business executives who 
are the direct opponents of workers in wage conSicts. This is so in spite 
of the fact that it is precisely the cash boxes of the rentier, the share
holder, and the banker into which the more or less unearned gains Sow, 
rather than into the pockets of the manufacturers or of the business 
executives. This simple state of affairs has very frequently been decisive 
for the role the class situation has played in the formation of political 
parties. For example, it has made possible the varieties of patriarchal 
socialism and the frequent attempts-formerly, at least-of threatened 

 



POLInCAL COMMUNmES [Ch. lX 

status groups to form alliances with the proletariat agailJ~t the bour~ 
geoisie. 

E. STATUS HONOR. In contrast to classes, Stande (status groups) are 
normally groups. They are, however, often of an amorphous kind. In 
contrast to the pmely economically determined "class situation," we wish 
to designate as status situation every typical component of the life of 
men that is determined by a specific, positive or negative, social estima
tion of honor. This honor may be -connected with any quality shared by 
a plurality, and, of course, it can be knit to a class situation: class dis
tinctions are linked in the most varied ways with status distinctions. 
Property as such is not. always recognized as a status qualification, but 
in the long run it is, and with extraordinaIY regulaIity. In the sub·· 
sistence economy of neighborhood associations, it is often simply the 
richest who is the "chieftain." However, this often is only an honorific 
preference. For example, in the so-<:alled pure modern democracy, that is, 
one devoid of any expressly ordered status privileges for individuals, it 
may be that only the families coming under approximately the same tax 
class dance with one another. This example is reported of certain smaller 
Swiss cities. But status honor need not necessarily be linked with a class 
situation. On the contrary, it normally stands in shalp opposition to the 
pretensions of sheer property. 

Both propertied and propertyless people can belong to the same 
status group, and frequently they do with velY tangible consequences. 
This equality of social esteem may, however, in the long IUn become 
quite precarious. 1he equality of status among AmeIican gentlemen, for 
instance, is expressed by the fact that oucsjde the subordination de·' 
teImined by the different functions of business, it would he considered 
strictly repugnant-wherever the old tradition still prevails-if even the 
richest bass, while playing billiards or cards in his club would not treat 
his clerk as in eveIY sense fully his equal iu birthright, but would bestow 
upon him the condescending status-conscious "benevolence" which the 
German boss can never dissever from his attitude. This is one of the 
most important reasons why in America the German dubs have never 
been able to attain the attIaction that the American clubs have. 

In content, status honor is normally expressed by the fact that above 
all else a specific style of life is expected from all those who wish to 
belong to the circle. Linked with this expectation are restrictions on 
social intercourse (that is, intercOUIse which is not subseIVient to eco
nomic or any other purposes). These restrictions may confine normal 
marriages to within the statUS circle and may lead to complete eJ1~ 
dogamous closure. Whenever this is not a mere individual and socially 
irrelevant imitation of another style of life, but consensual action of this 
dosing character, the status development is under way. 
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In its characteristic foan, stratification by status groups on the basis 
ri conventional styles of life evolves at the present time in the United 
States out of the traditional democracy. For example, only the resident 
of a certain street ("the Street") is considered as belonging to "society," 
is qualified for social intercourse, and is visited and invited. Above all, 
this differentiation evolves in such a way as to make for strict submission 
to the fashion that is dominant at a given time in society. This sub· 
mission to fashion also exists among men in America to a degree un
known in Germany; it appears as an indication of the fact that a given 
mall puts forward a claim to qualify as a gentleman. This submissi,on 
decides, at least prima facie, that he will be treated as such. And this 
recognition becomes just as important for his employment chances in 
swank establishments, and above all, for social intercourse and mauiage 
with "esteemed" families, as the qualification for dueling among Ger
mans. As for the rest, status honor is usurped by certain families resident 
for a j0ng time, and, of course, correspondingly wealthy (e.g. F.F.V., 
the First Families of Virginia), or by the actual or alleged descendants 
of the "Indian Princess" Pocabontas, of the Pilgrim fathers, or of the 
Knickerbockers, the members of almost inaccessible sects and all sorts of 
circles setting themselves apart by means of any other characteristics 
and badges. In this case stratific.ation is purely conventional and rests 
largely on usurpation Cas does almost alI status honor in its beginning). 
But the road to legal privilege, positive or Regative, is easily traveled 
as soon as a certain stratification of the social order has in fact been 
"lived in" and has achieved stability by virtue of a stable distribution of 
economic power. 

F. ETHNIC SEGREGATION AND CASTB. Where the consequences have 
been realized to their full extent, the status group evolves into a closed 
caste. Status distinctions are then guaranteed not merely by conventions' 
and laws, but also by religious sanctions. This OCCUIS in such a way that 
every physical cont1tct with a member of any caste that is considered to 

.be lower by the members of a higher caste is considered as making for a 
ritualistic impurity and a stigma which-must be expiated by a religious 
act. In addition, individual castes develop quite distinct cults and gods. 

In general. however, the status structure reaches such extreme con
sequences only w~ere there are underlying differences which are held 
to be "ethnic." The caste is, indeed. the nonnal fonn in which ethnic 
communiti~ that believe in blood relationship and exclude exogamous 
marriage and social intercourse usually associate with one another. As 
mentioned before Echo VI:vi:6J. such a caste situation is part of the phe. 
nomenon of pariah peoples and is found all over the world. These pe0-
ple foun communities, acquire speci6c occupational traditions of handi
crafts or of other arts, and cultivate a belief in their ethnic community. 
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They live in a diaspora strictly segregated from all personal intelO)UJ:Se, 
except that of an unavoidable sort, and their situation is legally pre
carious. Yet, by virtue of their economic indispensability, they are tol~ 
erated, indeed frequently privileged, and they live interspersed in the 
political communities. The Jews are the most impressive historical 
example. 

A status segregation grown into a caste differs in its structure from a 
mere ethnic segregation: the caste sttucture transforms the hotizontal 
and unconnected coexistences of ethnically segregated groups into a ver
tical social system of super- and subordination. Correctly formulated: a 
comprehensive association integrates the ethnically divided communities 
into one political unit. They diff~r precisely in this way: ethnic co
existence, based on mutual repulsion and disdain, allows each ethnic 
community to consider its own honor as the highest one; the caste struc
ture brings about a soci~ L subordination and an acknowledgement of 
"more honor" in favor of the privileged caste and status groups. This is 
due to the fact that in the caste structure ethnic distinctions as such 
have· become "functional" distinctions within the political association 
(warriors, priests, artisans that are politically important for war and 
for building, and so on). But even pariah peoples who are most despised 
(for example, the Jews) ace usually apt to continue cultivating the be
lief in their own specific "honor," a belief that is equally peculiar to 
ethnic and to status groups. 

However, with the negatively privileged status groups the sense of 
dignity takes a specific deviation. A sense of dignity is the precipitation 
in individuals of social honor and of conventional demands which a, 
positively privileged status group raises for the deportment of its mem
bers. The sense of dignity that characterizes positively privileged status 
groups is naturally related to their "being" which does not transcend 
itself, that is, it is related to their "beauty and excellence" (1(11A.o.o!:G.1Cl6{c). 
Their kingdom is "of this world." They live for the present and by ex
ploiting their great past The sense of dignity of the negatively privileged 
stratl naturally refers to a future lying beyond the present, whether it is 
of this life or of another. In other words, it must be nurtured by the 
belief in a providential mission and by a be~ef in a speci6.c honor before 
God. The chosen people's dignity is nurtured by a belief either that in 
the beyoltd "the last will be the first," or that in this life a Messiah will 
appear to bring forth into the light of the world which has cast them 
out the hidden honor of the pariah people. lbis simple state of affaits, 
and not the resentment which is so strongly emphasized i'n Nietzsche's 
much-admired construction in the Genelllogy of Morals, is the source of 
the religiosity cultivated by pariah status groups (see above, ch. VI:vi:5'); 
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moreover, resentment applies only to a limited extent; for one of 
, Nietzsche's main examples, Buddhism, it is not at all app~cable. 

For the rest, the development of status groups from ethnic segrega
tions is by no means the normal phenomenon. On the contrary. Since 
objective "racial differences" are by no means behind every subjective 
sentiment of an ethnic community, the question of an ultimately racial 
foundation of status structure is rightly a question of the concrete in
dividual ca!'ie. Very frequently a status group is instrumental in the 
production of a thoroughbred anthropological type Certainly status 
groups are to a high degree effective in producing extreme types, for they 
select per$Onally qualified individuals (e.g. the knighthood selects those 
who are fit for warfare, physically and psychically). But individual selec
tion is far from being the only. or the predominant, way in which status 
groups are formed: political membership or class situation has at all 
times been at least as frequently decisive. And today the class situation 
is by far the predominant factor. After all, the possibility of a style of 
~fe expected for members of a status group is usually conditioned 
economically. 

G. STATUS PJUVn.;sGBS. For all practical purposes, stratification by 
status goes hand in hand with a monopolization of ideal and material 
goods or opportunities, in a manner we have come to know as typical. 
Besides the specific status honor, which always rests upon distance and 
exclusiveness, honorific preferences may consist of the privilege of wear
ing special costumes, of eating special dishes taboo to others, of carrying 
arms-which is most obvious in its consequences-, the right to be a 
dilettante, for example. to play certain musical instruments. However, 
material monopolies provide the most effective motives for the exclusive
ness of a status group; alth('.lgh, in themselves, they are rarely sufficient, 
almost always they come into play to some extent. Within a status circle 
there is the question of intel'l: miage; the interest of the families in the 
monopolization of potential bridegrooms is at least of equal importance 
and is parallel to the interest in the monopolization of daughters. 'The 
daughters of the members must be provided for. With an increased 
closure of the status group. the <"':'nventionaI preferential opportunities 
for special employmerlt grow into a legal mo'\opoly of special offices for 
the members. Certain goods become objects for monopoli7.ation by status 
groups, typically, entailed estates, and freque dy also the possession of 
serfs or bondsmen and., finally, special trades. 1bis monopolization 0c

curs positively when the statu~ group is exclusively entitled to own and 
to manage them; and negatively when, in order to maintain its specific 
way of life, the status group must not own and manage them. For the 
decisive role of a style of life in status honor means that status groups 
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are the specific bearers cf all conventions. In whatever way it may be 
manifest, all stylization of life eIther originates in status groups or is at 
least conserved by them. Even if the principles of status conventions 
differ greatly, they reveal certain typical traits, especially among the 
most privileged strata, Quite generally, among privileged status groups 
there is a status disgualification that operates against the performance of 
common physical labor. Thi~ disguali6cation is noW "setting in" in 
America against the old tradition of esteem for labot. Very freguently 
every rational economic pursuit, and especially entrepreneurial activity, 
is looked upon as a disgualification of status, Artistic and literary activity 
is also considered degrading Wor k as soon as it is exploited for income, or 
at least when it is connected with hard physical exertion. An example 
is the sculptor working like a mason in his dusty smock as over against 
the painter in his salon-like studio and those forms of musical practice 
that are acceptable to the status group. 

H. ECONOMIC CONDITIONS AND EFFECI'S OF STATUS STRATIFICATION. 

The freguent disgualification of the gainfully employed as such is a 
direct result of the principle of status stratification, and of course, of 
this principle's opposition to a distribution of power which is regulated 
exclusively through the markei:. These two factors operate along with 
various individual ones, which will be touched upon b6low. 

We have seen above that the market and its processes knows no 
personal distinctions; "functional" interests dominate it It knows noth
ing of honor. The status order means precisely the reverse: stratification 
in terms of honor and styles of life peculiar to status groups a~ such. 
The status order would be threatened at its very root if mere economic 
acguisition and naked economic power still bearing the stigma of its 
extra-status origin could bestow upon anyone who has Won them the 
same or even greater honor as the vested interests claim for themselves. 
After aU, given eguality of status honor, property per S'e represents an 
addition even if it is not overtly acknowledged to be such Therefore all 
groups having interest in the status order react with special sharpness 
precisely against the pretensions of purely economic acquisition. In most 
cases they react the more vigorously the more they fed themselves 
threatened. Calderon's respet;tful treatment of the peasant, for instance, 
as opposed to Shakespeare's simultaneous ostensible disdain of the 
canaille illustrates the different way in which a firmly structured status 
onIe: ~<:acts as compared with a status order that has become economi
cally precarious. This is an example of a $tate of affairs that recurs every
where. Precisely because of the rigorous reactions against the claims of 
property per se, the "parvem.." is never accepted, personally and without 
reservation, by the prh·ilt:ged .itatus groups, no matter how ~pletely 

 



6 J Distribution of Power: Class, Status, Party 937 

his style -of life has been adjusted to theirs. They will only accept his 
descendants who have been educated in the conventions of their status 
group and who have never besmirched its honor by their own economic 
labor. 

As to the general effect of the status order, only one consequence 
can be stated, but it is a very important one: the hindrance of the free 
development of the market. This OCcurs first for those goods that status 
groups directly withhold from free exchange by monopolization, which 
may be effected either legally or conventionally. For example, in many 
Hellenic cities during the "status era" and also originally in Rome, the 
inherited estate (as shown by the old Eormula for placing spendthrifts 
under a guardian)H was monopolized, as were the estates of knights, 
peasants, priests, and especi:llly the clientele of the craft and merchant 
guilds. The market is restric~ed, and the power of naked property per se, 
which gives its stamp to class formation, is pushed into the background. 
The results of this process can be most varied. Of course, they do not 
necessarily weaken the contra~ts, in the economic situation. Frequently 

,they strengthen these contrasts, and in any case, where stratification by 
status permeates a community as strongly as was the case in all political 
communities of Antiquity and of the Middle Ages, one can never speak 
of a genuinely free market competition as we understand it today. There 
are wider effects than this direct exclusion of special goods from the 
market. From the conflict between the status order and the purely 
economic order mentioned above, it follows that in most instances the 
notion of honor peculiar to status absolutely abhors th3t which is essen
tial to the market: hard bargaining. HonQr abhors hard, bargaining 
among peers and occasionally it taboos it for the members of a status 
group in general. Therefore, evetywhere some status groups, and usually 
the rll0st Influential, consider almost any kind of overt participation in 
economic acquisition as absolutely stigmatizing. 

With some over·simplification, one might thus say that classes are 
stratifie,d according to their relations to the production and acquisition of 
goods; whereas status grOups are stratified according to the principles of 
the~r consumption of goods as represented by.special styles of life . 

. An "occupational status group," too, is a status group proper. For 
normally, it successfully claims social honor only by virtue of the special 
style of life which may be determined by it. The differences between 
classes and status groups frequently overlap. It is precisely) those status 
communities most strictly segregated.in terms of honor (viz. the Indian 
castes) who today show, although within very rigid limits, a relatively 
high degree of indifference to pecuniary income. However, the Brah
mins seek such income in many different ways. 
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As to the general economic conditions making for the predominance 
of stratification by status, only the following can be said When the 
bases of the acquisition and distribution of goods are relatively stable, 
stratification by status is favored. Every technological repercussion and 
economic transformation threatens strati6cation by status and pushes the 
class situation into the foreground. E~ and countries in which the 
naked class situation is of predominant significance are regularly the 
periods of technical and economic transformations. And every slowing 
down of the change in economic stratification leads, in due course, to 
the growth of status structures and makes for a resuscitation of the 
important role of social honor. 

I. PARTIES. Whereas the genuine place of classes is within the ec0-

nomic order, the place of status groups is within the social order, that 
is .. within the sphere of the distribution of honor. From within these 
spheres, classes and status groups inHuence,one another and the legal 
order and are in tum influenced by it. "Par~s" reside in the sphere of 
power. Their action is oriented toward the acquisition of social power, 
that is to say. toward influencing social action 'no matter what its content 
may be. In principle, parties may exist in a social club as well as in a 
state. As over against the actions of classes and status groups, for which 
this is not necessarily the 'case, party-oriented social action always in
volves association. For it is always directed toward a goal which is 
striven for in a planned manner. This goal may be a cause (the party 
may aim at realizing a program for ideal or material purposes), or the 
goal may be personal (sinecures, power, and from these, honor for the 
leader and the followers of the party). Usually the party aims at all ' 
these simultaneously. Pa.rties are. therefore. only possible within groups 
that have an associational character, that is. some rational order and a 
staff of peIsons available who are ready to enforce it. For parties aim 
precisely at influencing this staff, and if possible. to recruit from it party 

'members. 
In any individual case. parties may repr~nt interests determined 

through class situation or status situation, and they may recruit their 
following respectively from one or the other. But they need be neither 
purely class nor purely status parties; in fact, they are more likely to be 
mixed types. and sometimes they are neither. They may represent 
ephemeral or enduring structures. Their means of attaining power may 
be quite varied, ranging from naked violence of any sort to canvassing 
for votes with coarse or subtle means: money, social influence, the force 
of speech, suggestion, clumsy hoax. and so on to the rougher or more 
artful tactics of obstruction in parliamentary bodies. 

The sodological structure of parties differs in a basic way accordlng 
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to the kind of social aCtion which they struggle to influence; that means, 
they differ according to whether or not the community is stratified by 
status or by classes. Above aU else, they vary according to the structure 
of domination. For their leaders normally df'.al with its conquest In our 
general terminology, parties are not only products of modem forms of 
domination. We shall also designate as parties the ancient and medieval 
ones, despite the fact that they differ basically from modem parties. 
Since a party always struggles for political control (Herrschaft), its 
organization too is frequendy strict and "author~tarian." Because of these 
variations between the forms of domination, it is impossible to say any
thing about the structure of parties without discussing them first. There
fore, we shall now tum to this central phenomenon of all social organi
zation. 

Before we do this, we should add one more general observation 
about classes, status groups and parties: The fact that they presuppose a 
larg,er assoc:iation, especially the framework of a polity. does not mean 
tPat they are confined to it On the contrary, at all times it has been the 
order of the day that such association (even when it aims at the use of 
militaIY force in common) reaches beyond the st:a:te boundaries. This 
can be seen in the [il1.terJocal] solidarity of interests of oligarchs and 
democrats in HeIlas, of Guelphs and GhibeIlines in the Middle Ages. 
and within the Calvinist paIty during the age of religious stIUggles; 
and all the way up to the solidarity of landlords (hternational Con
gresses of Agriculture), princes (Holy Alliance, KarIsbad Decrees 

. r of ) 8 19 ]), socialist workers, conservatives (the longing of PIUSsia'n con
servatives for Russian intervention in 1850). But their aim is not neces
sarily the establishment of a new territorial dominion. In the main they 
aim to inRuence the existing polity. 

NOTES 

I . 1his is the early formlilation of territorial political organization and of the 
state, which Weber later summarized in sec. 17 of Part One, ch. 1. (R) 

:l. Camorra-well-or2anized large-scale climinal gang operating in Southern 
Italy. especially Naples: GIst appearance c. 18~o; achieved eaective power over 
Naples municipal goverument in the 1890'S, was defeated in the elections of 190 I 
through the oeffOit of the Honest Government League, but Bared up repeatt:dly in 
later times, especially about 1911. (Rh) 

3- Cf.Soc.ofLaw, above, ch. VIILib and 5, and vi: I. (W) 
4. Cf. in this respect the role of the "milita')' societies" as police organs 

among the Plains lndians, as described by K. N. Llewellyn and E. A. Hoehel, 
The Cheyenne Way (1941 ), esp. c. 5. (Rh) 

5', Cf. E, Fischer, Sduveizergnchichu (3rd cd. 1947) 15'0. (Rh) 
6. For a recent survey and synthesis of such studies, see R. Thurnwald, 
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WerdOl, WancUl und Gestaltung von Staat und Kultur (1934); for illustrati.)ns 
of the type of society mentioned in the following sentences, see R. F. Barton, 
Ifugao LAw (1919) and The Kalmgas (1948). (Rh) 

7. See Reste w.abischen Hei~tum5 (sec. ed~ 1897; also Medina vor dem 
Islam CSkizren,und VOTarbeiten, vol. IV, I, 1889). (W) , 

8. The German Customs Union (ZoUlIerc.in) was gradually established 
under Prussian leadership in the 1820'S and ,83o·s. After Januaty I, 18H, it 
comprised all German states with the exception of Austria and two smaller states, 
i.e., practically' that part of Germany which undel Bismarck's l~dersh.lp 
emerged in 1871 a5 th., new Gemnn [~eich. In this development of German 
unity under Prussian hegemon}", but also toward the exclusion of Austria, which 
became tinal through the Prussi:m-Au!trian war of 1866, the Zollverein consti· 
tuted an important step. (Rh) 

9. Cf. Weber, Agrarverhaltnisse, in GAzSW, 271, 273f, 2.95f. (W) 
roo On Franz Oppenheimer, see supra, Part One, ch. II, nn. 3 and 22. (Wi) 
I I. Gaius Verres (c. 120-43 B.C.), Roman maglsn:are who as governor of 

Sicily ruthlessly exploited the local population. On thei~ behalf he was in 70 B.C. 

prosecuted in the Rcpelu7ldae (extortion) Court b" ('leero, whcse "Verrine" ora
tions contain much valudble information on agr .... ...a ('onditions--speci6cally, on 
the decline of peasant farming in fa\'or of capitalistic. slave-<>petated lati{undia
in the'Roman provinces. Cf. aho '\.Vebe:, Agrarverhiiltt'issl', in GAzSW, 25 2f, CW i) 

u. Cf. now Victor Ehrenberg, Tile People vI Ari5tophanes (New York: 
Schockcn papt!;bad:. 1962). chs V (~sp. 123f.) and XI (esp. 307f£.). (Wi) 

13. AU subheadings by Gei.h 4nd Mills. The major terminological change in 
this section is the elimination of \h~ dichotomy of "comm',mal" versus "societal" 
action and the substitution of "group" for "community." (R) 

14. On the bona paterna avitaque of t he Roman disemandpation formula, cf. 
also infra, ch. XVI:v, at n. 33. (WI) 

 



CHAPTER x 
DOMINATION AND 
LEGITIMACY 

I. Domination by Economic Power and by Authoriti 

Domination in the most general sense is one of the most important 
elements of social action. Of course, not every form of social action re
veah a structure of dominancy. But in most of the varieties of social 
action domination plays a considerable role, even where it is not obvious 
at first sight. Thus, for example, in linguistic comm~nities the elevation 
by authoritative fiat of a dialect to the status of an official language of a 
political entity has very often had a decisive influence on the develop
ment of a large community with a common literary language, as, for 
instance, Gennany.2 On the other hand, political separation has de
termined the final form of a corresp':mding linguistic differentiation, as, 
for instance, in the case of Holland as against Germany.a Furthermore, 
the domination exercised in the schools stereotypes the form and the 
predominance of the official school language most eJ1duringly and 

, decisively. Without exception every sphere of social action is profoundly 
inRuenced by structures of dominancy. In a great number of cases the 
emergence of rational association from amorphous social action has been 
due to domination and the way in which it has been exercised. Even 
where this is not the case, the structure of dominancy and its unfolding 
is decisive in determining the form of social action and its orientation 
toward a "goa!." Indeecl, domination has played the decisive role par
ticularly in the economically most important social structures of the past 
and present, viz., the manor on the one hand, and the large-scale capi
talistic enterprise on the other. 

Domination constitutes a special case of power, as we shall see 
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presently. As in the case of other forms of power, those who exercise 
domination do not apply it exclusively, or even usually, to the pursuit 
of purely economic ends, such as, for example, a plentiful supply of 
economic goods. It is true, however, that the control over economic 
goods, i.e., economic power, is a frequent, often pwposively willed, con
sequence of domination as wen as one of its most important instruments. 
Not every position of economic power, however, represents domination 
in our sense of the word. Nor does domination utilize in every case 
economic power for its foundation and maintenance. But in the vast 
majority of cases, and indeed in the most important ones, this is just 
what happens in one way or another and often to such an extent that 
the mode of applying economic means for the pUIpose of maintaining 
domination, in tum, exercises a determining inAuence on the stIUcture 
of domination. Furthermore, the great majority of all economic organiza
tions, among them the most important and the most mod~rn ones, r~eal 
a stIUcture of dominancy. The cIUcial characteristics d any form of 
domination may, it is true, not be correlated in any clearcut fashion with 
any particular form of economic organization. Yet, the structure of 
dominancy is in many cases both a factor of great economic importance 
and, at least to some extent, a result of economic conditions. 

Our first aim here is that of stating merely general propositions re
garding the relationship between fonns of economic organization and 
of domination. Because of this very general character, these propositions 
will inevitably be abstIact and sometimes also somewhat indefinite. For 
our purpose we need, first of all, a more exact definition of what we 
mean by "domination" and its relationship 10 the general teIm "power." 
Domination in the quite general sense of power, i.e., of the possibility 
of imposing one's own will upon the behavior of other persons, can 
emerge in the most diverse forms. If, as has occasionally been done, one 
looks upon the claims which the law accords to one person against one 
or more o.thers as a power to issue commands to debtors or to those to 
whom no such claim is accorded, one may thereby conceive of the whole 
system of modern private law as the decentralization of domination in 
the hands of those to whom the legal rights are accorded. From this 
angle, the worker would have the power to command, i.e., "domination," 
over the entrepreneur to the extent of his wage claim, and the civil 
servant over the king to the extent of his salary- claim. Such a termi
nology would be rather forced and, in any case, it would not be of more 
than provisional value since a distinction in kind must be made between 
"commands" directed by the judicial authority to an adjudged debtor 
and "commands" directed by the claimant himself to a debtor prior to 
judgment. However, a position ordinarily deSignated as "dominating" 

 



Domination by Economic: Power and by Authority 943 

can emerge from the social relations in a drawing room as well as in the 
market, from the rostrum of a lecture-hall as well as from the command 
post of a regiment, from an erotic Or charitable relationship as well as 
from scholarly discussion or athletics. Such a broad definition would, 
however, render the term "domination" scientifically useless. A compre
hensive classification of all forms, conditions, and concrete contents of 
"domination" in that widest sense is impossible here. We will only call 
to mind that, in addition to numerous other possible types, there are 
two diametrically contrasting types of domination, viz., domination by 
virtue of a constellation of interests (in particular: by virtue of a posi
tion of monopoly), and domination by virtue of authority, i.e., power 
to command and duty to obey. . 

The purest type of the former is monopolistic domination in the 
market; of the latter, patriarchal, magisterial, or princely power. In its 
purest form, the fiIst is based upon inBuence derived exclusively from 
the possession of goods or marketable skills guaranteed in some way 
and acting upon the conduct of those dominated, who remain, however, 
fonnally free and are motivated simply by the pursuit of their own 
interests. The latter kind of domination rests upon alleged absolute duty 
to obey, regardless of peIsonal motives or interests. The borderline be
tween these two types of domination is fluid. Any large central bank or 
credit institution, for instance, exercises a "dominating" influence on 
the capital market by virtue of its monopolistic position. It can impose 
upon its potential debtors conditions for the granting of credit, thus 
influencing to a marked degree their economic behavior for the sake of 
the liquidity of it~ own resources: Toe potential debtors, if they really 
need the credit, must in their own interest submit to these conditions 
and must even guarantee this submission by supplying collateral security. 
The credit banks do not, however, pretend that'they exercise "authority," 
i.e., that they claim "submission" on the part of the dominated without 
regard to the latters' own. interests; they simply pursue their Own in
terests and realize them best when the dominated persons, acting with 
formal freedom, rationally pursue their own interests as they Clre forced 
upon them by objective circumstances. 

Even the owner of an incomplete monopoly finds himself in that 
same position if, despite existing competition, he is able by and large 
to "prescribe" prices to both exchange partners and competitors; in other 
words, if by his own conduct he call impose lipon them a way of conduct 
according to his own interest, without, however, imposing on them the 
slightest "obligation" to submit to this domination. Any type of domina~ 
tion by virtue of constellation of interests may, however, be transformed 
gradually into domination by authority. This applies particularly to 

 



944 DOMINATION AND LECI'l'IMACY [Ch. X 

domination originally founded on a position of monopoly. A bank, for 
instance, in order to control more effectively a debtor corporation, may 
demand as a condition for credit that some member of its board be made 
a member of the board of the debtor cotporation. That board, in tum, 
can give decisive orders to the management by virtue of the latter's ob
ligation to obey. 

Or a central bank of issue causes the credit institutions to agree on 
uniform terms of credit and in this way tries, by virtue of its position of 
power, to secure to itself a continuous control and supervision of the 
relationships between the credit institutions and' their customers. It may 
then utilize its control for ends of currency management or for the 
purpose of influencing the business cycle or for political ends such as, 
for instance, the preparation of financial readines~ for war. The latter 
kind o~ use will be made in particular where the central bank itself is 
exposed to influence from the political power. Theoretically, it i..s con
ceiJ%ble that such controls can actually be established, that the ends for 
and the ways of its exercise become articulated in reglementations, that 
special agencies are created for its exercise and special appellate agencies 
for the resolution of questions of doubt, and that, finally, the controls 
are constantly made more strict. In such a case this kind of domination 
might become quite 1ike the authoritative domination of a bureaucratic 
state agency over its subordinates, and the subordination would assume 
the character of a relationship of obedience to authority. 

The same observation can be made with respect to the domination 
by the breweries over the tavern owners whom they supply with their 
equipment, or the domination to which book dealers would have to sub-, 
mit if there should some day be a German publishers~ cartel with power 
to issue and withhold retailers' licenses, or the domination of the gaso
line dealers by the Standard Oil Company, or the domination exercised 
through their common sales office by the German coal producers over 
the coal dealers. All. these retailers may wen be reduced to employed 
sales agents, little different from linemen working outside th~ employer's 
plant or other private employees but subject to the authority of a de
partment chief. The transitions are gradual from the ancient debtor's 
factual dependency on his creditor to formal servitude for debt; or, in 
the Middle Ages and in modem times, from the craftsman's dependence 
on the market-wise exporter over the various forms of dependency of 
the home industry to the completely authoritarian labor regulation of 
the sweatshop worker. And from there other gradations lead to the 
position of the secretary, the engineer, or the worker in the office or 
plant, who is subject to a discipline no longer different in its nature from 
that of the civil service or the anny, although it has been created by a 
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COIltr&ct roncIuded-in the labor market by fonnally "equal" parties 
thlWgh the "volunt3ry" aaxptance of the terms offered by the em
ployer. More important than the difFerence betweerl private and public 
~ployment is certainly that between the military_service and the other 
sitUations. The latter are concluded and terminated voluhtanly, while 
the former is imposeJ by compulsion, at least in those countries where, 
as in ours, the ancient system· of mercenary service has been replaced by 
the draft. Yet, even the. relationship cf political allegiance can be en
tered into and, to some extent, be dissolved voluntarily; the same holds 
true of the feudal and, under certain circumstances, even of the patri
monial dependency relationships of the pa~t. Thus even in these cases 
the transitions are but gradual to those relationships of authority, for 
inst3nce slavery, which are completely involuntary and, for the subjec;t, 
normally nonterminable. Obviously, a certain minimum interest of the 
subordinate in his own obeying will nonnally constitute one of the in· 
~ble motives of obedience even in the completely authoritarian 
duty-relationship. Throughout, transitions are thus vague and changing. 
And yet, if we wish at all to obtain fruitful distinctions within the con
tinuousstream of actual phenomena, we must not overlook the clear-cut 
antithesis between factual power which arises completely out of posses
sion and by way of interest compromises in the market, and, on· the other 
hand. the authoritarian power of a patriarch or monarch with its appeal 
to the duty of obedience simply as such. The varieties of power are in 
no way exhausted by the examples just given. Even mere possession 
~ be a basis of power in forms other than that of the market. As we 

pointed out before,even in socially undifferentiated situations wealth, 
accompanied by a corresponding way of life, creates prestige, correspond
ing to the position in present society of one who "keeps an open house" 
or the lady who has her "salon." Under certain circumstances, every 
one of these relationships may assume authoritarian trai~. Domination 
in'the broader sense can be produced not only by the exchange rela
_tionships of the market but also by those of "society"; such phe~omena 
may range all the way from the "drawing room lion" to the patented 
arbiter euganriarum6 of imperial Rome or the courts of love of the 
ladies of Provence.!I Indeed, such situations of domination can be found 
also outside the sphere of private markets and relationships. Even with
out any fonnal power of command an "empire state" or, more correctly, 
those individuals who are the decisive ones within it either through au
thority or through the market, can exercise a.,.JaNeaching and acca-
~y even a despotic hegemony. A typical lIfustration is afforded by 

Prussia's position within the German Customs Union or, later, in the 
Gennan Reich. To some, although much lesser.extent, New. York's posi-
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lion within the United States affords another illustration. In the German 
Customs Union the Pruss ian officials were dominant, because their 
state's teIIitory constituted the largest and thus the decisive market; in 
the German Reich they are paramount because they dispose of the 
largest net tt railroads, the greatest number tt university positions, etc., 
and can thus cripple the corresponding administrative departments of 
the other, formally equal, states. New York can exercise political power 
because it is the. seat of the great financial powers. All such forms of 
power are based upon constellations of interests. They thus resemble 
those which occur in .the market, and in the course of development they 
can easily be transformed into formally regulated relationships of au
thority or, more correctly, into associations with heterocephalous power' 
of command and coercive apparatus. Indeed, because of the very absence 
of rules, domination which originates in the market or other interest 
constellations may be felt to be much more oppressive than an authority 
in which the ditties of obedience are set c·ut clearly and expressly. That 
aspect must not affeCt, however, the terminology of the sociologist. 

In the following discussion we shall use the term domination ex
clusively in that narrower sense which excludes from its scope those 
-situations in which ppwer has its source. in a formally free interplay of 
interested parties such as occurs especially in the market In other words, 
in our terminology domination shall be identical with authoritarian 
power of command. 

To be more specific, domination will thus mean the situation in 
which the manifested will (command) of the ruler or rulers is meant 

t 

to inRuence the conduct of one or more others (the 1"Ukd) and actually 
does inRuence it in such a way that their conduct to a socially relevant 
degree occurs as if the ruled had made the content of the command the 
maxim of their conduct for its very own sake. Looked upon from the 
other end, this situation will be called obedience. 

FURTHER NOTES: I. The definition sounds awkward, especially due 
to rhe use of the f'as if" formula. This cannot be avoided, however. The 
merely external fact of the order being obeyed is not sufficient to signify 
domination in our sense; we cannot overlook the meaning of the fact that 
the command is accepted as a "valid" norm. On the other hand, how
ever, the causal chain extending from the command to the actual fact of 
compliance can be quite varied. Psychologically, the command may have 
achieved its effect upon the ruled either through empathy or through 
inspiration or through persuasion by rational argument or through some 
combination of these three principal types of inRuence of one person 
over another.' In a concrete case the performance of the command may 
have been motivated by the ruled's own conviction of its propriety, or 
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by his sense of duty, or by fear, or by "dull" custom, or by a cesire to 
obtain some benefit for himself. Sociologically, those differences are not 
necessarily relevant. On the other hand, the sociological character oE 
domination will differ according to the basic differences in the major 
modes of legitimation. 

:2.. Many transitions exist, as we have seen, between that narrower con
cept of domination as we ha~e defined it now and those situations of 
setting the tone in the market, the drawing room, in a discussion, etc., 
which we have discussed earlier. We shall brieRy revert to some of these 
latter cases so as to elucidate more dearly the former. 

It is obvious that relationships of domination may exist reciprocaJly. 
In modem bureaucracy, among officials of different departm.f!nts, ,each is 
sub ject to the others' powers of command insofar as the latter have juris
diction There are no conceptual difficulties involved, but where a 
customer places with a shoemaker an order for a pair of shoes, can it 
then be said that either one has control over the other? The answer 
will depend upon the circumstances of each individual case, but almost 
always will it be found that in some limited respect the will of the one 
has influenced that of the other even against that other's reluctance and 
that, consequently, to that extent one has dominated over the other. No 
precise concept of domination could be built up. however, upon the 
basis of such considerations; and trus statement holds true for all rela
tionships of exchange, including those of intangibles. Or what shall we 
say of the village craftsman who, as is often the case in Asia, is employed 
at fixed terms by the village? Is he, within his vocational jUrisdiction, a 
ruler, or is he the ruled, and, if so, by whom? One will be inclined 
rather not to apply the concept, of domination to such relationships, 
except with respect to the powers which he, the craftsman, exercises 
over his assistants or which are exercised over him by those persons who 
are to control him by virtue of their official position. As soon -as we do 
this, we narrow the concept of domination to that technical one which 

, we have defined. above. Yet, the position of a village chief, that is, a 
person of official authority,may be exactly like that of the viUage crafts
man. The distinction between private business and public 6alce, as we 
know it, is the result of development and it is not at all so firmly rooted 
elsewhere as it is with us in Germany. In the popular American view, 
a judge's job is a business just as a banker's. He, the judge, simply is a 
man who has been granted the monopoly to give a person a decision 
with the help of which the latter may enforce some perfonnance against 
another or, as the case may be, may shield himself against the claims of 
others. By virtue of this monopoly the judge enjoys directly or indirectly 
8 number of bene6ts, legitimate or illegitimate, and for their enjoyment 
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he pays a portion of his fees to the party boss to whom he owes his job. 
To all of these, the village chief, the judge, the banker, the crafts

man, we shall ascribe domination, wherever they claim, and to a socially 
relevant degree find obedience to, commands given and received. as 
such. No usable mncept I.lf domination can be defined in any way other 
than by rdercm.t l'. power of command; but we must never forget that 
here, as everywhere else;' in life, everything is "in transition." It should 
he self-evident tha t the SOciologist is guided exclusively by the factual 
existence of such a power of command, in contrast to the lawyer's in
terest in the theoretical content of a legal norm. As far as sociology is 
concerned power of command does not" exist unless the authority which' 
is claimed by somebody is actually heeded to a socially relevant degree. 
Yet, the sOciologist will normally start from the observation that "factual" 
powers of command usually claitn to exist "by virtue of law." It is exactly 
for this reason that the sociologist cannot help operating with the con~ 
ceptual apparatus of the law. . 

2. Direct Democracy and Rule by Notables?, 

We are primarily interested in "domination" insofar as It IS com
bined with "administration." Every domination both expresses itself and 
functions through administration. Every administration, on the other 
hand, needs domination, because it is always necessary that some powers 
of command be in the hands of somebody. Possibly the power of cOlTl
mand may appear in a rather innocent garb; the ruler may be regarded 
as their "servant" by the ruled, and he may look upon himself in that 
way. This phenomenon occurS in its purest fonn in the so·called, "im-, 
mediately democratic" administration ["direct democracy"}. 

This kind of administration is called democratic for two reasons 
which need. not necessarily coincide. The first reason is that it is based 
upon the aSSlfmption that everybody is equally qualified to conduct the 
public affairs. The second: that in this kind of administration the scope 
of power of command is kept at a minimum. Administrative functions 
are rotated, or determined by drawing lots, or assigned for short periods 
by election. All important decisions are reserved to the common resolu~ 
tion of al~ the administrative functionaries have only to prepare and 
carry out the resolutions and to conduct "current business" in accordance 
with the directives of the general assembly. This type of administra~on 
can be found in many private associations, in certain political communi
ties such as the Swiss Landesgemeinden or certain townships in the 
United States, or in universities (insofar as the administration lies in 
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the hands of the rector and the deans),& as well as in numerous other 
organizations of a similar kind. However modest the administrative func
tion may be, some functionary must have some power of command, and 
his posjtion is thus aiways in suspense between that of a mere servant 
and that of master. It is against the very development of the latter that 
the "democratic" limits of his position are directed. However, "equality" 
and "minimization" of the dominant powers of functionaries Ire also 
found in many aristocratic groups as against the membelS of their own 
ruling layer. Illustrations are afforded by the aristocracy of Venice, 
Sparta or that of the full professors of a German university. They all 
have been using those same "democratic" forms of rotation of office, 
drawing lots, or short-term election. 

Normally this kind of administration (XcuJ in organizations which 
fulfill the following conditions: 

I) the organization must be local or otherwise limited in the num
ber of members; :2.) the social positions of the members must not greatly 
differ from each other; 3) the administrative functions must be relatively. 
simple and stable; 4) however, there m~t be a certain minimum devel
opment of training in objectively determining ways and means. This 
latter requirement exists, for instance, in the dira:t democratic adminis
trations in Switzerland and the United States just as it existed in the 
Russian mir within the confines of its traditional scope of business. We 
do not look, however; upon this kind of administration as the historical 
starting point of any typical coW'se of development but rather as a 
marginal type case, which lends itself well as the stauing point of in
vestigation. Neither taking turns nor drawing lots nor election are 
"primitive" foms of picking the functionaries qf an organization. 

Wherever it exists, direct democratic administration is unstable 
With every development of ecopomic differentiation arises the proba
bility that administration will fall into the hands of the wealthy. The 
reason is not that they would have superior personal qualities or more 
~I?prehensive knowledge, but simply that they can afford to take the 
time to carl)' on the administrative functions cheaply or without any 
~ay and as part-time jobs. Those, however. who are forred to work for 
1 living would have to sacrifice time, which means income, and the more 
nten5e labor grows, the more intolerable does this sacrifice become, The 
:>earers of that superiority are thus not simply those who enjoy high in
~omes but rather those who have an income without personal labor or 
lerive it from intermittent labor. Under otherwise equal conditions a 
nodem manufacturer can thus get away from his work less easily and is 
:orrespondingly less available for administrative functions than a land· 
~Iler or a medieval merchant patrician, both of whom have not had 

 



DOMJNATJON AND LlicrrIMACY [Ch. X 

to work uninterruptedly. For the same reason the directors of the great 
university clinics and institutes are the least suited to be rectors; al
though they have ple~ty of administrative experience, their time is too 

much occupied with their regular work. Hence in the measure in which 
those who have to work are becoming unable to get away from it, direct 
democratic administration will tend to tum into rule by notables 
(honoratiore5). 

We have already met the type as that of the bearer of a special social 
honor connected with the mode of living.v Here we now encounter 
another indispensable requirement, viz., that capacity to take ca~ of 
social administration and rule as an honorific duty which derives from 
economic position. Hence we shall tentatively define honoratiores as 
follows; . 

Persons who, (ir5t, are enjoying an income earned without, or with 
.~ comparatively little, labor, or at least of such a kind that they can afford 
t'. to assume administrative functions in addition to whatever business ac
... tivities they may be carrying on; and who, 5econd, by virtue of such 

~ncome, have a mode of life which attributes to them the social "pres
tige" of a status honor and thus renders them fit for being called to rule. 

Fre~uently such rule by honoratiore5 has developed in the form of 
~Jiberating bodies in which the affairs to be brought before the cOm
munity are discussed in advance; such bodies easily come to anticipate 
the resolutions of the community or to eliminate them and thus to 
establish, by virtue of their prestige, a monopoly of the honoratiores. 
The development of the rule by honoratiore5 in this way has exiSted a 
long time in local communities and thus particularly in the neighbor
hood association. Those honoratiore5 of olden times had a character quite 
different, however, from those who emerge in the rationalized direct 
democracy of the present The original qualification was old age. In all 
communities which orient their social conduct toward tradition, i.e., 
toward convention, customary law Or sacred law,. the elders are, so to 
speak, the natural honoratiore5 not only because cf their prestige of 
wider experience, but also because they know the traditions. Their con
sent, advance approval (."po!3ov),.ntpo.), or ratification (auctoritas)t° guar
antees the properness of a resolution as against the supernatural powers 
just as it is the most effective decision in a case of dispute. Where all 
members of a community are in about the same economic position, the 
"elders" are simply those oldest in the household, the dan, or the 
neighborhood. 

However, the relative prestige of age within a community is subject 
to much change. Wherever the food resources are scarce, he who can 
no longer work is just a burden. Also where war is a€hronic state of 
affairs, the prestige of the older men is liable to sink below that of the 
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warriors and there often develops a democratic bias of the younger 
groups against the prestige of old age Csexagenarios de ponte).11 The 
same development occurs in periods of economic or political revolution, 
whether violent or peaceful, and also where the practical power of reli
gious ideas and thus the veneration of a sacred tradition is little de
veloped or OJl. the decline. The prestige of old age is preserved, on .the 
other hand, wherever the objective usefulness of experience or the 
subjective power of tradition are estimated highly. 

Where the eIders are deposed, power normally aCCIUes not to youth 
but to the hearers of some other kind of social pre~tige. In the case of 
economic or status differentiation the councils of eIders (Y<POII";U., sen· 
atus) may retain its name, but de facto it will be composed of honora
hares in the sense discussed above, i.e., "economic" hqnoratiores, or 
bearers of status honor whose power ultimately is also based upon 
their wealth. 

On the other hand, the battle cry that a "democratic" administra
tion must be obtained or preserved may become a poweIful tool of the 
poor in their 6ght against the honoratiores, but also of economically 
powerful groups which are not admi~ed to status honor. In that case 
democratic administration becomes a matter of struggle between political 
paIties, especially since the honoratiOTes, by virtue of their status pres
tige and the dependency on them of certain groups, can create for 
themselves "security troops"l~ from among the poor. As soon as it is 
thus made the object of a struggle for power, direct democratic adminis
tration loses its specific feature, the undeveloped state of domination. 
A political party, after all, exists for the very purpose of fighting for 
domination in the specific sense, and it thus necessarily tends toward 
a strict hieraIchical structure, however carefully it may be tIying to 
hide this fact. 

Something similar to this social alienation of the members, who 
lived in substantially the same manner in the marginal case of "pure" 
democracy, occurs where the group grows beyond a certain size or 
where -the administrative function becomes too difficult to be satisfac
torily 'taken care of by anyone whom rotation, the lot, or election may 
happen to designate. The conditions of administration of mass structures 
it!! radically different from those obtaining in small associations resting 
'lpon neighborly or personal relationships. As soon as mass administra
tion is involved, the meaning of democracy changes so radically that it 
rl 0 longer makes sense for the sociologist to ascribe to the' term the 
lame meaning as in the case discussed so far. 

The growing complexity of the administrative tasks and the sheer 
!XpQnsion of their scope increasingly teSUlt in the technical superioIity 
)f those who have had training and experience, and will thus inevitably 
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favor the continuity of at least some of the functionaries. Hence, there 
always exists the probability of the rise.of a speda~ perennial stmcture 
for administrative purposes, which of necessity means for the exercise 
of rule. As mentioned before, this structure may be one of nonorllriore5, 
acting as equal "colleagues." or it may tum out to be "monocratic," SO 

that all functionaries are integrated into a hierarchy culminating in 
one single head. 

3. Organizational Structure amI the Bases of Legitimate 
Authority . 

The predominance of the membets of such a structure of domination 
rests upon the so·called "law of the small number." The ruling minority 
can quickly reach understanding among its members; it is thus able at 
any time quickly to initiate that rationally organized action which is 
ne<:essary to preserve its position of power. Consequently it can easily 
squelch any action of the masses (Massen- odet Gemeinschaftshandeln) 
threatening its power as long as the opponents have not created the same 
kind of organization for the planned direction of their own struggle 
for domination. Another benefit of the small number is the ease of 
secrecy as to the intentions and resolutions of the rulers and the state 
of their information; the larger the circle grows, the more difficult or 
improbable it becomes to guard such secrets. Wherever increasing stress 
is placed upon "official secrecy," we take it as a symptom d either an 
intention of the JUlers to tighten the reins of their rule ·or of a feeling 
on their part that their rule is being threatened. But every domination 
established as a continuing one must in some decisive point be secret 
nm. 

Generally spealting. however. the specific arrangements for domina
tion, as they are established by aSSOCiation, show the following char
acteristics: 
. A circle of people who are accustomed to obedience to the ordeIS 
of leaders and who also have a personal interest in the continuance of 
the domination by virtue of their own participation and the resulting 
benefits. have divided among themselves the exercise of those functions 
which will serve the continuation of the domination and are holding 
themselves continuously ready for their exercise. (This is what is meant 
by "organization.")l' Those leaders who do not derive from grant by 
others the powers of command claimed and exercised by them, we shall 
call masters; while the term apparatus shall mean the circle of those 
persons who are holding themselv~ at the dispos:U of the master or 
masters in the manner just defined. 
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The sociological character of the structure of any particular case 
of domination is determined by the kind of relationship between the 
master or masters and the apparatus, the kind of relationship of both 
to the ruled, and by its specific organiz.ational structure, i.e., its specific 
way of distributing the powers of command. There can also be con
sidered, of course, a good many other elements, which may then be 
used to establish a great number of varying sociological classifications. 
For our limited purposes, we shall emphasize those basic types of domi
nation which result when we search for the ultimate grounds of the 
validity of a domination, in other words, when we inquire .into those 
grounds upon which there are based the claims of obedience made by 
the master against the "officials" and of both against the ruled. 

We have encountered the problem of legitimacy already in our dis
cussion of the legal order. Now we shall have to indicate its broader 
significance. For a domination, this kind of justification of its legitimacy 
is much more than. a matter of theoretical or phiiosophical speculation; 
it rather constitutes the basis of very Tf;rlJ dift'erenct:s in the empirical 
strudure of domination. The rea sen for this fact lies in the generally 
observable need of any power, or even of any advantage of life, to 
jmcify itself. 

The fates of human beings are not equal. Men differ in their 
states of health or wealth or social status or what not. Simple observa
tion shows that in every such situation he who is more favored feels 
the never ceasing need to k!Ok upon his position as in some way 
"legitimate," upon his advantage ar> "deserved." ;md the other's disadvan
tage as being br.ought ~bout by the latter's "fault." That the purely 
accidental causes of the difference may be ever so obvious makes no 
d> fference. 

This same need mak~ itself felt in the relation between positively 
and negatively privileged groups of human beings. Every highly privi
leged group develops tile myth of its natural, especially its blood, 
superiority. Under conditions of stable distribution of power and. con
sequently, of 'status order, that myth is accepted by the negativelr·privi
leged strata. Such a situation exists as long as the masses continue in 
that natural state of theirs in which thought about the order: of domi
nation remains but little developed, which means, as long as no urgent 
needs render the state of affairs "px:oblematical." But 'in times in which 
the class situation has become unambiguously and openly visible to 
everyone as the factor determining every man's individual fate, that 
very myth of the highly privileged about everyone having deserved 
his particular lot has often. become one of the most passionately hated 
objects of attack; one ought only to think of certain struggles of late 
Antiquity and of the Middle Ages, and quite particularly of the class 
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struggle of our own time in which such myths and the claim of legiti~ 
mate domination based upon it have been the target of the most power~ 
ful and most effective attacks. 

Indeed, the continued exercise of every domination (in our teclmi
cal sense of the word) always has the strongest need of self-justi6ca
tion through appealing to the principles of its legitimation. Of such 
ultimate principles, there are only three: 

The "validity" of a power of command may he expressed, 6.rSt, in a 
system of consciously made rational rules (which may be either agreed 
upon or imposed from above), which meet with obedience as generally 
binding norms whenever such obeJience is claimed by him whom ~e 
rule designates. In that case every single bearer of powers of command 
is legitimated by that system of rational nomlS, and his power is legiti
mate insofar as it corresponds with the norm. ObeJience is thus given 
to the norms rather than to the penal. 

The validity of a power of command can also rest, however, upon 
pemmal authority. 

Such personal authority can, in tum, be founded upon the sacred
ness of tradition. i.e., of that which is customary and has always been 
so and prescribes obedience to some particular person. 

Or, personal authority can have its source in the very opposite, 
viz., the surrender to the extraordinary, the belief in charism4, i.e., 
actual revelation or grace resting in such a person as a savior, a 
prophet, or a hero. 

The "pure" types of domination correspond to these three possible 
types of legitimation. The forms of domination occurring in histoncal 
reality constitute comhinations, mixtures, adaptations, or modi6.cations 
f h " " o t ese pure types. 

RarionaJly re~ted association wilhin a structure of domination 
finds its typical expression in bureaucracy. T radi~y prescribed 
social action is typicany represented by l'atriarchalism. The chmi.smQtic 
structure of domination rests upon individual authority which is based 
neither upon rational rules nor upon tradition. Here too we shall proceed 
from the type that is the most rational and the one most familiar to 
us: modem bureaucratic administration. 

NOTES 

I. Unl~ otherwise indicated, all notes are by Rheinstein. 
l.. Among numerous Cerman dialects and ways in which the language was 

used in poetty, literature, and polite parlance, acceptance as the standard was 
achieved by that form wbkh was used in the late fourteeDth IiIld fifteenth ce:n-
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turies by the imperial f;hancery, nrst in Prague and then in Vienna, especially 
when a style close to it was used by Luther in his translation of the Bible. 

3. The low-German dialect spoken in the present Netherlands achieved, in 
the form in which it is used in die Province of South HollaDd, the status of a 
~ah: language when the United Provinces separated from Germany and the 
Dutch. dialect became the language of officialdom and of the Bible translatioo 
(Statenbijbel, J6l6-1635). Significantl), no such status as a separah: language 
was achieved by anyone of the Swiss Gelman dialects; as there was no central 
chancery in the loose Swiss Confederation, High German ~mained the o&icial 
language in spih: of the political separation from Germany, which took plare a 
century earlier than that of the NetheIlands. 

4- ATbifer eiegcmtUnum-According to Tacitus (Ann. XVI 18), Gaius Pe
tronius, who is probably identical with the satilist Petronius Arbiter, was called 
by Nero the "arbiter of elegance" to whose judgment he bowed in matters of 
taste. Petronius and his title have been popularized through Henry Sienkiewic%" 
l\0Ve1 ~ Vadi$. 

5. On courts r:J.love, lei!! Part Two, ch. I. n. to. 
6. On empathy and inspiration as factors in.fluencing the attitude of other 

peoons. see Part Two, ch. I:~: •. 
7. Cf, above, Part One, d..III: 19f. (R) 
8. At the German universities both the p:esident (ReitloT) and the deans 

a1'e elected by the full professors for one year terms; together with the senate they 
administer the affairs of the university and represent it, especially as against the 
ministIY of education. by which the universities are supervised. 

9. Seech. IX: 6:8 and "Soc. of Law," ch. VIII:iv. (R) . 
10. Auc.toritas [sc. patrum] Oat.)-the approval of the Roman Senate as 

requi~ for the validity of certain resolutions of the popular assemblies (CC'rKitia)j 
on the varying phrases of political signi6cance of the requirement. see JOLOWIC2, 

His~l Introduction w R01tIAn law (193J.). 30. 
1l. "Men of sixty, off the bridge!"-a Roman proverb of unrertain origin, 

which was ge.nerally associated by ancient authors with an imputed old practice of 
human sacri6ce under which useless old men wele thrown olf a bridge into the 
Tiber. A less generally held interpretation, which Weber has in mind here, is re
ported in a fragment of Varro's de vita pop. Rom. lib. LV (II. 1 I); this detives the 
saying £rom the exclusion of men over military age from the voting assembly of 
the people in its military array on the campus Martius, access to which was over a 
bridge. Cf. au. "sexagenarios" in Pauly-Wissowa, RE, 2.nd set., II (J9l3), 2.05£. 
(Rh/Wi) 

12. Weber uses the word SchUfUT'Uppe. a tenn primarily known ~t thuime 
'as the designation for the colonial troops in the German ovase.as holdings; par
ticularly prominent was the Schutur"ppe in Southwest Africa, which ~d 
the Herero uprising between 1904 and 1908, (R) 

13. Cf.ParlOne, ell. III:l3. CR) 

 



CHAPTER XI 
BUREAUCRACY 

I. Characteristics of Alodern Bureaucracy 

Modern officialdom fun(~t:(Jns in the following manner: 
.1. There is the principk df official jurisdictional areas, which are 

generally ordered by rules, that is, by laws or administrative regulations. 
This means: 

C 1) The regular activities regui;:cd for the purposes ohhe bureau
cratically governed strtlcture arc assigned as official duties. 

(2) The authority to give the commands reguired for the discharge 
of th(·~(' dl!tie~ is distributed in a stable way and is strictly delimited by 
rub: cOllcerning the coercive means, physical, sacerdotal, or otherwise, 
whi, h may be pbced at the disposal of officials. 

(3! Methodic;~l provision is made for the regular and continum'~ 
~uifillment of these duties and for the exercise of the corresponding 
rights; only per$ons who qualify under general rules are employed. 

1n the sphere of the state these three elements constitute a bureau
CTfl~ic agency, in the sphere of the private economy they constitute a 
btu'(';)ucratic ent'erprise, Bureaucracy, thus understood. is fully developed 
ITl political and ecclesiastical cOll.1munities only in the modern state, and 
in the private ('Conomy only in the most advanced institutions of capital
Ism. Permanent agencies. with fixed jurisdiction. are not the historical 
rule but rather the exception, Tbis is even true of large political struc
tures such as those of the ancient Orient, the Gennanic and Mongolian 
empires of conquest, and of many feudal states. In all these cases, the 
ruler executes the most important measures through personal trustees, 
table·companions, or court-servants. Their commissions and powers are 
not precisely deli,mited and are temporarily called into being for each 
case. 
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II. The principles of office hierarchy and of channels of appeal 
(Instanzenzug) stipulate a dearly established system of super- and sub
ordination in which there is a supervision of the lower offices by the 
higher ones. Such a system offers the governed the possibility of appeal
ing, in a precisely regulated manner, the decision of a lower office to 
the corresponding superior authority. With the full development of the 
bureaucratic type, th.~ office hierarchy is monocratically organized. The 
principle of hierarchical office authority is found in all bureau~ratic 
structures: in state and ecclesiastical structures as well as in large party 
organizations and private enterp~ses. It does not matter for the char
acter of bureaucracy whether its authOrity is called "private" or "public." 

When the principle of jurisdictional "competency" is fully carried. 
through, hierarchical subordination-at least in public office·--<ioes not 
mean that the "higher" authority is authorized sil.lply to take over the 
business of the "lower." Indeed, the opposite is the rule; once an office 
has been set up, a new incumbent will always be appointed if a 
vacancy occurs. 
. m. The management of the modern office is based upon wriw:n 

documents (the "files"), which are preselved in their original or draft 
form, and upon a stall of subaltern officials and scribes of all sorts. Th~ 
body of officials working in an agency along with the respective ap
paratus of material implements and the files makes up a bureau (in 
private enterprises often called the "counting hOllse," Kontor)' 

In principle, the modem organization of the civil service' separates 
rhe bureau from the private domicile of the official and. ,in general, 
segregates official activity from the sphere of private life. Public monies 
and equipment are divofCI~d from the private property of the official. 
This condition is everywhere the product of a long development. Nowa
days, i~ is found in public as well as in private enterprises; in the latter, 
the principle extends even to the entrepreneur at the top. In princi

.pie, the Kontor (~)ffice) is separated from the household. business from 
private correspondence, and business assets from private wealth. The 
more consistently the modem type of business management has been 
carried through, the more are these separatiOns the case. The beginnings 
of this process are to be found as early as the Middle Ages. 

It is the peculiarity of the modern ent1epreneur that he conducts 
himself as the '!nrst official" of his enterprise, in the very same way 
in which the ruler of a specifically modern bureaucratic state [Frederick. 
II of Prussia} spoke of himself as "the first servant" of the state. The 
idea that the bureau activities of the state are intrinsically different in 
character from the management of private offic~ is a continental Euro· 
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pean notion and, by way of contrast, is totaIly foreign to the American 
way. 

IV. Office management, at least all s~alized office management 
-and. sucH" inanagement is d.istinctIy nl:ooem-usually presupposes 
thorough training in a field of specialization. ~is, too, holds increasingly 
f9r the modem executive and employee of a, private enterprise, just as it 
d b6 for the state offidals. ' 

V. :When the office/iS fully developed, official activity demands the 
full working capacity of the official, irrespective of the fact, that the 
length of his obligatozy worklng hours in the bureau may be limited. 
In the n~l Qlse, this too is only the product of a long development, 
in the public aJ well as in the private office. Formerly the normal state 
of affairs was the revelse: Official business was discharged as a secondary 
activity. 

VI. The management of the office follows general rules, which are 
more or less stable, more or less exhaustive, and which can be learned. 
Knowledge of these Iules represents a special technical expertise which 
the officials possess. It involves jurisprudence, administrative or busi
ness management 

The reduction of modem office management to rules is deeply 
embedded in its velY nature. The theory of modern public administra
tion, for instance, assumes that the authority to order certain matters by 
decree-which has heen legally granted to an agency-<ioes not entitle 
the agency to regulate the matter by individual commands given for 
each case, hut only to regulate the matter abstractly. This stands in , 
extreme contrast to the regulation of all relationships through individual 
privileges and bestowals of favor, which, as we shaIl see, is absolutely 
dominant in patrimonialism, at least in so far as such relationships are 
not fixed by sacred tradition. 

2. The Position of the Official Within and Outside of 
Bureaucracy 

AIl this results in the foIlowing for the internal and external posi
tion of the ~fficial : 

I. OPPICE HOLDING AS A VOCATION . 

That the office is a "vocation" (Bernf) 6nds expression, first, in the 
requirement of a prescribed course of training, which demands the 
entire working capacity for a long period of time, and in generally 
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prescribed special examinations as prerequisites of employment Further~ 
more, it nnds expression in that the position of the official is in the 
nature of a "duty" (P~icht). This determines the character of his rela
tions in the following manner: Legally and actually, office holding is 
not considered ownership of a source of income, to be exploited for 
rents or emoluments in exchange for the rendering of certain services, 
as was normally the case during the Middle Ages and frequently up 
to the threshold of recent times, nor is office holding considered a 
common exchange of services, as in the case of free employment con~ 
tracts. Rather; entrance into an office, including one in the private 
economy, is considered an acceptance of a specific duty of fealty to the 
purpose of the office (AmtstTeue) in return for the grant of a secure 
existence. It is decisive for the modem loyalty to an office th,at, in the 
pure type, it does not establish a relationship to a person, like the 
vassal's or disciple's faith under f.uda) or patrimonial authority, but 
rather is devoted to impersort.td ..t t-.,.ctional purposes. These pur
poses, of course, frequently gain an ideological halo from cultural 
values, such as state, church, community, party or enterprise, which 
appear as surrogates for a this-worldly or other-worldly personal mas
ter and which are embodied by a given group. 

The political official-at least in the fully developed modern state 
-is not considered the personal servant of a ruler. Likewise, the bishop, 
the priest and the preacher are in fact no longer, as in early Christian 
times, carriers of a purely personal charisma, which offers other-worldly 
sacred values under the personal mandate of a master, and in principle 
responsible only to him, to everybody who ?ppears worthy of them and 
asks for them. In spite of the partial survh;al of the old theory, they 
have become officials in the service of a functional purpose, a purpose 
which in the present·day "church" appe~us at onCe impersonalized and 
ideologically sanctified. 

II. THE SOCIAL POSITION OF THE OFFIClAL 

A. SOCiAL ESTEEM AND STATU, CO<"Vr.-vTlON. Whether he is in a 
private office or a public bureau, the modem o~cial, too, always strives 
for and usually attains a distinctly elevated social esteem vis-a-vis the 
governed. His social position is protected by prescription about rank 
order and, for the political official, by special prohibitions of the crimi
nal code against "insults to the office" and '\:ontempt" of state. and 
church authorities. 

The social position of the official is normally highest where, as in 
old civilh:ed countries, the following conditions prev!lil: a strong de-
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mand for administration by trained experts; a strong and stable social 
differentiation, where the official predominantly comes from sOcially 
and t:c.onomically privileged strata because of the social distribution 
of power or the costliness of the required training and of status con
ventions. The possession of educational certificates or patents-discussed 
helow (sec. 13 A)-is usually linked with qualification for office; naturally, 
this enhances the "status element" in the social position of the official. 
Sometimes the status factor is explicitly acknowledged: for example, 
in the prescription that the acceptance of an aspirant to an office career 
depends upon the consent ("election") by the members of the official 
body. This is the Cilse in the ofl'lcer corps of the German army. Similar 
phenomena, whkh promote a guild-hke closure of officialdom, are 
typicall y found in the patrimonial and, particularly. in pr~bendal official
dom of the past. The desire tc resurrect such policit:s in changed forms 
is by no means infrequent among modem bureaucrat~; it played a role, 
for instance, In the demands of the largely proletarianized [zemstvo-l 
officials (the tretii element) dm-lng the Ru!;sian revolution (of 1905]' 

Usually the social esteem of the officials is especially low where the 
demand for expert administration and the hold of status conventions 
are weak. Thb is often the case in new settlements by virtue of the 
great economic opportunities ,md the great instability of their social 
stratification: witness the United States. 

B. APPOINTMENT VERSUS ELECTION: CONSE.QUENCES FOR EX

PERTISE. Typically, the bureattcratic officiill is appointed by a superior 
authority. An official elected by the governed i~ no longer a purely 
bureaucratic figure. Of course, a formal election may hide an appoint
ment-in politics especially by party bosses. This doe!; not depend upon 
legal statutes, but upon the W::ly in which the party mechanism func
tions. Once firmly organized, the parties can tum a cormaUy free elec
tion into the mere acclamatiOn of a candidate designated by the parry 
chief, or at least into a ·contest, conducted according to certain rules, 
for the elet.:tion of one of two designated candidiltes. 

In all circumstances, the designation of officials by meam of an 
election modifies the rigidity of hierarchical subordination. In princi
ple, an official who is elected has an autonomous po:;ition vis-a·vis his 
superiors, for he does not derive his position "from above" but "from 
below," or at least' not from a superior authority of the official hier
archy but from powerful party men ("bosses"), who also determine 
his further career. The career of the elected official is not primarily 
dependent upon his chiet in the administration. The official who is· 
not elected, but appointeq by a master, nonnally functions, from a 
technical point of view, more accurately because i! is more likely that 
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purely functional points of consideration and qualities will detennine 
his selection and career. As laymen, the governed can evalute the 
expert qualifications of a candidate for office only in terms of experi
ence, and hence only after his service. Mor~ver, if political parties 
are involved in any sort of selection of officials by election, they quite 
naturally tend to give decisive weight not to technical competence but 
to the services a follower renders to the partY' boss. This holds fOf the 
designation of otherwise freely elected offiCials by party bosses when 
they determine the slate of candidates as well as for the free appoint
ment of officials by a chief who has himself been elected. The contrast, 
however, is relative: substantially similar conditions hold where legiti
mate monarchs and their subordinates appoint officials, except that 
partisan influences are then less controllable. 

Where the demand for administration by trained experts is con
siderable, and the party faithful have to take into accour.t an intel
lectually devdoped, educated, and -free "public opinion," the use of 
unqualified officials redounds upon the party in power a t the next elec
tion. Naturally, this is more likely to happen when the officials are 
appointed by the chief. The demand for a trained administration now 
exists in the United States, but wherever, as in the large cities, immi
grant votes are "corralled," there is, of course, no effective public 
opinion. Therefore, popular election not only of the administrative 
chief but also of his subordinate officials usually endangers, at least in' 
very large administrative bodies which are difficult to supervise, the 
expert qualification of the officials as well as the precise functioning 
of the bureaucratic mechanism, besides weakening the dependence of 
the officials upon the hierarchy. The superior qualification and integrity 
of Federal judges appointed by the president, as over and against 
elected judges, in the United States is well known, although both types 
of officials are $elected primarily in terms of party considerations. The 
great changes in American metropolitan administrations demanded by 
reformers have been eitected essentially by elected mayors working 
with an apparatus of officials who were appointed by them. These 
reforms have thus come about in a "caesarist" fashion. Viewed tech
nically, as an organized form of domination, the efficiency of "caesar
ism," which often grows out of democracy, rests in general upon the 
position of the "caesar" as a free trustee of the masses (of the army 
or of the citizenry), who is unfettered by tradition. The "caesar" is 
thus the un~estrained master of a body of highly quali6ed military 
officers and officials whom he selects freely and personally without 
regard to tradition or to any other impediments. Such "rule of the per-
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sonal genius," however, stands in conBict with the formally "demo
cratic" principle of a generally elected officialdom. 

c. TENURE AND THE INVERSE RBLATIONS~P BBTWEEN JUDICIAL 

~PBNDENCE AND SOCIAL PRESTIGE. Nonnally, the position of the 
. official is held for life, at least in public bureaucracies, and this is in 
creasingly the case for all similar structures. As a factual Iule, tenure for 
life is presupposed even where notice can be given or periodic reap
pointment occurs. In a private enterprise, the fact ·of such tenure 
normally differentiates the official from the worker. Such legal or actual 
life-tenule, however, is not viewed as a proprietary right of the official to the 
possession of office as was the case in many structures of authority of the 
past. Wherever legal guarantees against discretionary dismissal or trans
fer are developed, as in Germany for all judicial and increasingly also 
for administrative officials, they merely serve the purpose of guarantee
ing a stlictIy impersonal discharge of specific office duties. 

Within the bureaucracy. therefore, the measure of "indeperidence" 
legally guaranteed in this manner by tenUre is not always a source 
of increased status for the official whose position is thus secured. In
deed, often the reverse holds, especially in communities with an old 
culture and a high degree of differentiation. For the suboldination 
under the ar bitralY rule of the master also guarantees the maintenance 
of the conventional seigneurial style of living for the official, and it does 
this the better, the stricter it is. Therefore the conventional esteem for 
the official may rise precisely because of the absence of such legal 
guarantees, in the same way as, during the Middle Ages. the esteem 
of the ministeriales rose at the expense of the freeman and that of the 
king's judge at the expense of the folk judge. In Germany, the mili
tary officer or the administrative official can be removed from office at 
any time, or at least far more readily than the "independent" judge, 
who never pays with loss of his office for even the grossest offense 
against the "code of honor" or against the conventions of the salon. For 
this very reason the judge is, if other things are equal, considered less 
SOCially acceptable by "high SOCiety" than are officers and administrative 
officials whose greater dependence on the master is a better guarantee 
for the conformity of their life style with status conventions. Of course, 
the average official strives for a civil-service law which in addition to 
materially securing his old age would also provide increased guarantees 
against his arbitrary removal from office. This striving, however, has 
its limits. A very strong development of the "right to the office" naturally 
makes it more difficult to staff offices with an eye to technical efficiency 
and decreases the career opportunities of ambitious candidates. This, 
as well as the preference of officials to be dependent upon their equals 
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rather than upon the socially inferior governed strata, makes for the 
fact that officialdom on the whole does not "suffer" much under its 
dependency from the "higher-up." The present conservative movement 
among the Baden clergy, occasioned by the anxiety of a threatening 
separation of church and state, was admittedly determined by the desire 
not to be turned "from a master into a servant of the parish."t 

D. R.ANK AS THE BASIS OF REGULAR SALARY. The official as a 
rule receiyes a monetary compensation in the form of a salary, normally 
fixed, and the old age security provided by a pension. The salary is not 
measured like a wage in terms of work done, but according to "status," 
that is, according to the kind of function (the "rank") and, possibly, 
according to the length of service. The relatively great security of the 
official's income, as well as t.he rewards of social esteem, make the 
office a sought-after position, especially in countries which no longer 
provide opportunities for colonial profits. In such countries, this situa
tion permits relatively low salaries for officials. 

E. FIXED CAREER UNES AND STATUS RIGIDITY. The official is set 
for a "career" within the hierarchical order of the public selvice. He 
expects to move from the lower, less important and less well paid, to 
the higher positions. The average official naturally desires a mechanical 
fixing of the conditions of promotiPn: if not of the offices, at least of 
the salary levels. He wants these conditions fixed in terms of "seniority," 
or possibly according to grades achieved in a system of examinations. 
Here and there, such grades actually form a chaT~teT indelebilu of the 
official and have lifelong effects on his career. To this is joined the de
sire to reinforce the light to office and to increase status group closure 
and economic security. All of this makes for a tendency to consider 
the offices as "prebends" of those qualified by educational certificates. 
The necessity of weighing general personal and intellectual qualifications 
without concern for the often subaltern character of such patents of 
specialized education, has brought it about that the highest political 
offices, especially the "ministerial" positions, are as a rule filled without 
reference to such certificates. 

3. Monetary and Financial Presuppositions of 
Bureaucracy 

The development of the mcmey economy is a presupposition of a 
modem bureaucracy insofar as the compensation of officials today takes 
the form of money salaries. The money economy'is of very great impor-
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tance for the whole bearing 0(. bureaucracy, yet by itself it is by no 
means decisive for the exis(ence of bureaucracy. 

Historical exumples of !:datively clearly developed and quantita~ 
tively lirgl: bureaucrades ore: (a'Egypt, during the perioo of the New 
Kingdom, although with strong patrimonial elemf\nts, (b) ~e later 
Roman. Plincipate, and espedany the Diocletiali monarchy and the 
Byzantine polity which dh1doped out of it; these, tOp, ~contained stwng 
feudal and patrimonial admixt1.1res, (c) the Roman, Catholic Chutt~ 
increasingly so since ;he end ~f the ~irteenth centulY; Cd) China, from 
the time of Shi Hwangti uuil the present, but with strong patrimonial 
and prebendal element; ({', i _ :l."~!' purer forms, the modern European 
states and, increasingly, aB public bodies since the 'time of:, princely 
absolutism; (0 the large modem capitalist fnt(:rprise, proportional to 
its size and complexity. , " 

To a very great extent or predominantly, hses (a) to Cd) rested upon 
compensation of the officials in kind. They nev.!rthele~ displayed many 
of the traits and effects characteristic of bureaucracy. The histotical 
model of a. later bureaucracies-the New K;n~om in Egypt- ·is at the 
same' time one of the most g:andiose examples of al' organized natural 
ec~momy_ This coindder),~e of bureaucracy and natural economy is 
understandable ofly in view of the 'luite unique conditions that existed 
in Egypt. for the reservations-they -are 'luite considerable-which one 
must make in classifying these structures as bureaucracies ate based 
precisely On the prevalEflce of a natural economy. A certain measure 
of a developed money economy is the normal precondition at least for 
the unchanged survival, if not for the establishment, of pure bureau
cratic administrations. 

According to historical experience, without a money economy the 
bureaucratic structure can hardly avoid undel@oing substantial internal 
changes, or indeed transformation into another struc'ure. The allocation 
of fixed income in kind from the magazines of the lord or from his 
current intake-which has beerl the rule in Egypt and China for mil
lennia and played an important part in the later Roman monarchy as 
well as elsewhere--easily means a first step towatd appropriation of 
the sources of taxation by the official and their exploitation as private 
property. Income tn kind has prot~ted the offidal against the often 
shalp fluctuations in the purchasing power of money. But whenever the 
lord's power subsides, payments in kind, which ate based on taxes in 
kind, tend to become irregular. In this case, the official will have direct 
recourse to the tributaries of his bailiwick, whether or not he is author
ized. The idea 'of protecting the official against such oscillations by 
mortgaging or transferring the levies and therewith the power to ~ax, 
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or by transfeui~g the use of profitable lands of the lord to the officlal, 
is close at hand, and every central authority which is not tightly organ
ized is tempted to take this course, either voluntarily or because the 
officials compel it to do so. The official may satisfy hi~f with the use 
of these resources up to the level of his salary claim and then hand 
over the surplus. But this solution contains strong temptations and 
therefore usually yields results unsatisfactory to the lord. Hence the 
alternative process involves fixing the official's monetary obligations. 
This often occurred in the early history of German officialdo=ll, and it 
happened on the largest scale in all Eastern satrap administrations: the 
official hands over a stipulated amount and retains the surplus. 

A. EXCURSUS ON TAX-FARMING 

In such cases me official is economically in a position rather similar 
to that of the entrepreneurial tax-farmer. Indeed, office-farming, includ
ing even the leasing of office to the highest hidder, is regularly' found. 
In the private economy, the transformation of the [Carolingian} mano
rial or villicatio stIUcture into a system of tenancy relations is one of 
the most important -among numerous examples. By tenancy anange
ments the lord can transfer the trouble of transforming his income-in
kind into money-income to the office-farmer or to the official who must 
render a fixed sum. This seems to have been the case with some Oriental 
governors in Antiquity. And above all, the farming out of public tax 
collection in lieu of the lord's own management of tax-gathering served 
this purpose. One consequence is the possibility of the advance, so very 
important in the history of public finances, towards regular budgeting: 
A firm estimate of revenues, and correspondingly of expenditures, can 
take the place of the hand-to-mouth living from the immediate but un
predictable inflows which is so typical of all early stages of public 
·finances. On the other hand, however, the control and full exploita-. 
tion of the fiscal resources for the lord's own use is surrendered and 
perhaps, depending upon the measure of freedom left to the official or 
the office- or tax-farmer, the long-run yield capacity even endangered 
by ruthless exploitation, since a capitalist will not have the same long
run interest in preservation of the subjects' ability to pay as the political 
lord. 

The lord seeks to safeguard himself against this loss of control by 
regulations. The mode of tax-farming or the transfer of taxes can thus 
vary widely; depending upon the distrihution of power between the 
lord and the farmer, the latter's interest in the full exploitation of the 
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paying capacity of the subjects or the lord's interest in the conservation 
of this capacity may predominate. The nature of the tax-faxming system 
in the Ptolemaic empire, for instance, was clearly deter:nined by the 
balance of the jeint or the opposing inHuence of these motives: the 
elimination of oscillations in the yields, the possibili~ of budgeting, the 
safeguarding of the subjects' capacity to. pay by protecting them against 
uneconomical exploitation, and state control of the tax-farmer's yields 
for the sake of appropriating the maximum possible. As in HeDas and 
in Rome, the tax-farmer was still a private capitalist. The collection 
of the taxes, however, was bureaucratically executed and controlled by 
the Ptolemaic state. The farmer's profit consisted only in a share of the 
potential surplus over and above his fee which, in fact, constituted a 
minimum guarantee [to the state}; his risk consisted in the possibility 
of yields that were lower than this sum. 

B. OFf:ICE PURCHASE, PREBENDAL AND f:EUDAL ADMINISTRATION 

The purely economic conception of the office as a private source of 
income for the official can also lead to the direct purchase of offices. 
This occurs when the lord ·finds himself in a position in which he re
quires not only a current income but money capital-for instance, for 
warfare or for debt payments. The purchase of office as a regular insti
tution has existed especially in modem states-in the Papal State as 
wen as in France and England, in the cases of sinecures as well as of. 
more important offices (for example, officers' commissions) wen into 
the nineteenth centuxy. In individual cases, the economic meaning of 
such a purchase of office can be altered so that the purchasing sum is 
partly or wholly in the nature of. bail deposited .to assure faithful setv
ice, but this has not been the rule. 

Every sort of assignment of usufructs, tributes and services claimed 
by the lord to the official for personal exploitation always means an 
abandonment of typical bureaucratic organization. The official in such 
positions has a property right to his office. This is the case to a still 
higher degree when official duty and compensation are interrelated 
in such a way that the official does not transfer to the lord any of the 
yields gained from the objects left to him, but handles these ohjects 
for his private ends and in tum renders to the lord services of a per
sonal or a military, political or ecclesiastical. character. 

We sha:: speak of prebends and of a prebendal organization of 
offices in all cases of life-long assignment to officials of rent payments 
deriving. from material goods, or of the essentially economic usufruct of 
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land or other sources of rent, in compensation for the fulfillment of real 
or fictitious duties of office, for the econQmic support of which the goods 
in question have been permanently allocated by the lord. 

1he transition [from such prebendal organization of office] to 
salaried officialdom is quite 8uid. Very often the economic endowment 
of priesthoods has been "prebendal," as in Antiquity and the Middle 
Ages, and even up to the modem period. But in almost all periods the 
same fom has been found also in other areas. In Chinese sacerdotal 
law, the prebendal character of all offices forced the mourning official 
to resign his office, for during the ritual mourning period for the father 
or other household authorities abstention from the enjoyment of pos~ 
sessions was prescribed-and the office was considered purely a source 
for rent. (Originally this prescription was aimed at avoiding the ill-will 
of the deceased master of the house, to whom the possessions had 
belonged.) 

When not only economic but also lordly [political] rights are 
bestowed [upon the officiall to exercise on his own, and when this is 
~ssociated- with the stipulation of personal services to the lord to be ren
dered in retUrn, a further step away from salaried bureaucracy has 
been taken. The nature of the rrerogatives conferred can vary; for 
instance, in the case of a politica official they may tend more toward 
seigneurial or more toward. office authority. In both instances, but most 
de6nitely in the latter case, the specific nature of bureaucratic organiza
tion is completely destroyed and we enter into _ the realm of feudal 
organization of domination. 

All assignments of services and usufructs in kind as endowments 
for officials tend to loosen the bureaucr~tic mechanism, and especially 
to weaken hierarchic subordination, which -is most strictly developed 
in the discipline of modem officialdom. A precision similar to that of the 
contractually employed official of the modern Occident can only be 
attained-under very energetic leadership-where the subjection of 

. the officials to the lord is also personaIly absolute, Le., where sJaves or 
employees treated like slaves are used for administration. 

C. EXCURSUS ON THE SUPERIORITY OF STATUS INCENTIVES OVER 

PHYSICAL COERCION 

In the natural economies of the ancient world, the Egyptian officials 
were slaves of the Pharaoh, if not legally, then in fact. The Roman 
latifundia owners preferred to commission slaves with the direct man
agement of money matters, because of the possibility of subjecting them 
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to torture. In China, similar results have been sought by the prodigious 
use of the bamboo as a disciplinary instrument. The chances, however, 
for such direct means of coercion to function with steadiness are ex
tremely unfavorable. According to experience, the relative optimum for 
the success and' maintenance of a rigorous mechanization of the bureau
cratic apparatus is offered by an assured salary connected with the op
l'0rtunlty of a career that is not dependent upon mere accident and 
arbitrariness. Ta~t discipline and control which at the same time have 
consideration for the official's sense of honor, -and the development of 
prestige sentiments of the status group as well as. the possibility of public 
criticism, also work in the same direction. With all this, the bureau
cratic ap'paratus functions more assuredly than does legal enslavement 
of the functionaries, A strong status sentiment among officials not only 
is compatible with the official's readiness to subordinate himself to his 
superior without any will of his own, but-as in the case with the of
ficer-status sen'timi:mts are the compensatory consequence of such 
subordination, serving to maintain the official's self-respect The purely 
impersonal character of the office, with its separation of the private 
sphere from that of the official activities, facilitates the official's integra
tion into the given functional conditions of the disciplined mechanism. 

D. SUMMARY 

Even though the full development of a money economy is thus not 
an indispensable precondition for bureaucratization, bureaucracy as a 
permanent structure is knit to the one presupposition of the availability 
of continuous revenues to maintain it. Where such income cannot be 
derived from private profits, as it is in the bureau:ratic organization of 
modem enterprises, or from land rents, as in the manor, a stable system 
of taxation is the precondition for the permanent existence of bureau
cratic administration. For well-known general reasonS only a fully 
developed money economy offers a secure basis for such a taxation system. 
Hence the degree of administrative bureaucratization has in urban com
munities with fully developed money economies not infrequently been 
relatively greater than in the contem~raneous and much larger terri
torial states. As soon, however, as these states have been able to develop 
orderly systems of taxation, bureaucracy has there developed far more 
comprehensively than in the city states where, whenever their size re
mained confined to moderate limits, the tendency for a plutocratic and 
collegial administration by notables has corresponded most adequately to 
the requirements. For the basis of bureaucratization has always been 
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a certain deve10pment of administrative tasks. both quantitative and 
qua1it.ative. 

4- The Quantitative Development of Administrative 
Tasks . 

lbe Grst such basis of bureaucratiution has been the quantitative 
extension of administrative task5. In politics. the big state and the mass 
party are the cJassic Geld of bureaucratization. 

EXCURSUS ON THE DEGJlEB OP BUREAUCRATIZATION IN IIISTOlUCI\L 

EMPIJlE "FORMATIONS 

Our statement is not meant to imply that every historically known 
and genuine formation of big states has brought about a bureaucratic 
acbDinistration. For one. the secular survival of an existing great state 
or the homogeneity of a culture borne by it has not a1ways been tied 
to a bureaucratic structure. Both of these linkages, however. occur 
to a great extent in the Chinese empire. to give an examp1e. lbe nu
merous large AfriC3n kingdpms, and simiJar formations. have had an 
ephemeral existence .primarily -~ause they_have lacked an apparatus 
of olncia1s. The Caro1ingian empire disintegrated when its administra
tive organization fell apart. which, however. was predominantly patri
monial rather than bureaucratic. On the other hand, the empire of the 
Caliphs and its predecessors on Asiatic soil have lasted for considerab1e 
periods of time, and their administrative organization was essentially 
patrimonial and prebendallbe same is true of the [German medieva1l 
H01y Roman Empire. in spite of the almost complete absence of 
bureaucracy. All these realms have represented a cultural urWty of at 
least approximate1y the same strength as is usually Cleated by bureau
cratic polities. By contrast, the ancient Roman Empire disintegJated 
inrcmally in spite of increasing bureaucrati%ation, or rather precisely 
during its introduction. because the mode of aUOClItion of pub1ic bur
dens. which was associated with it. favored a nttural economy. But it 
sltould be noted that from the point of view of their pure1y political 
unity and its degree of intensity, the cohesiveness of the first~named 
fonnations was essentia]]y unstab1e and nomina1, of the nature of a 
cong1omerate, with a steadily diminishing capacity for political action. 
lbeir relatively great cul~ral unity Rowed in part from ecclesiastic 
structures that were strong1y unified and. in the Occidenta1 Middle 
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Ages, increasingly bureaucratic in character; the cultural unity also 
resulted from the far·going homogeneity of their social structures, which 
in tum was the after·effect and transfonnation of their fonner political 
unity. Both are phenomena of the traditional stereotyping of culture 
which favors survival of unstable equilibria. Both factors proved so 
strong a foundation that even grandiose expansionary attempts, such 
as the Crusades, could be undertaken in spite of the lack of political 
unity; they were, one might say, perfonned as "private undertakings." 
The failure of the Crusades and their often irrational political course, 
however, is associared with the absence of a unified state power to back 
them up. And there is no doubt that the nuclei of intensive, "modem" 
state formation in the Middle Ages develpped concomitantly with 
bureaucratic structures, ancl that in the end the bureaucratically most 
advanced states shattered the conglomerates which rested essentially 
upon unstable equilibria. 

The disintegration of the ancient Roman Empire was partly condi
tioned by the very bureaucratization of its army and official apparatus. 
This bureaucratization could be realized only by putting into effect at 
the same time a method of distribution of public burdens which was 
bound to lead to an increase in the relative importance of the natural 
economy. Individual factors of this sort always' enter the picture. 
Furthermore, we cannot assume a direct relationship between bureau
cratization and the intensity of the state's external (expansionary) and 
internal (cultural) inRuenc~. Certainly a direct proportionality between 
the degree of bureaucratization and the state's expansionary force,can 
only be stated as the "normal," but not as the inevitable rule. For two of 

. the most expansive political fonnations, the Roman empire and the 
British world empire, rested upon bureaucratic foundations only to the 
smallest extent during their most expansive periods. The Norman 
state in England introduced a taut organization on the basis of the feudal 
hierarchy. It is true that to a large extent it received its unity and its push 
through the bureaucratization of the royal exchequer which, in com· 
parison to other political structures of the feudal period, was extremely 
advanced. The fact that later on the English state did not participate in 
the Continental development towards bureaucratization, but remained 
an administration of notables, can be attributed-just like parallels in 
the republican administration of Rome-to the relative absence of a 
continental geography, as well as to some unique preconditions which at 
the present time are disappearing. The dispensability of the large stand· 
ing armies, which a continental state with equally expansive tendencies 
requires for its land frontiers, is among these special preconditbns. In 
Rome, bureaucratization advanced with 'the transition from a coastal to 
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a continental empire. For the rest, the strictly military character of the 
magistrates' powm--:--a characteristic of the Roman polity unknown to 
any other people-made up for the lack of a bureaucratic apparatus with 
its ~echnical efficiency, its precision and unity of administrative func-
~. especially outside the city limits. In.e continuity of administration 
wat'safeguarded by the unique position of the Senate. In Rome, as in 

_. ingland, one presupposition for this d~bi1ity of bureaucracy, which 
should not be forgotten. was that the state anthorities increasingly 
"minimized" the scope of their functions .at home, restricting them to 

what was absolutely demanded for direct "reasons of state." 
In the continental states, however, power at the beginning of the 

modem period as a rule accumulated in the hands of those princes who 
most relentlessly took th~ course of administrative bureaucratization. It 
is obvious that technically the l~ge modem start is absolutely dependent 
upon a bureaucratic basis. Tne larger the state, and the more it is a 
great power, the more unconditionally is this the ~. 

In.e United States still hears the character of a polity which, at 
least'in the technical sense, is not fully bureaucratized. But the greater 
the zones of friction with the outside and the more urgent the needs 
for administrative unity at home become~ the more this character is 
inevitably and gradually giving way formally to the bureaucratic struc· 
ture. Moreover, the partly unbureaucratic form of the state structure of 
the United States is materially balanced by the more strictly bureau· 
cratic structures of those fonnations which, in truth, dominate politically, 
namely, the parties under the leadership of "professionals" or ~rts in 
organization and election tactics. Tne increasingly bureaucratic organi
zation of alI genuine mass parties offers the most striking example of the 
role of sheer quantity as a leverage for the bureaucratization of a social 
structure; in Germany, above an the Sodal DemlXratic party, and 
abroad both of the American parties are prime examples. 

5. Qualitative Changes of Administrative T asks: The 
Impact of Cultural, Economic and Technological 
Developments 

Bureaucratization is stimulated. more strongly, however, by intensive 
and qualitative expansion of the administrative tasks than by their exten
sive and quantitative increase. But the direction bureaucratization takes, 
and the reasons that OCClSion it, can vary widely. In Egypt, the Oldest coun
txy of bureaucratic state administration, it was the technical necessity of a 
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public regulation of the water economy forthe whole country and from 
the top which created the apparatus of scribes and officials; very early 
it found its second. realm of operation in the extraordinary, militarily or· 
ganized construction activities. In most cases, as mentioned before. the 
bu~ucratic tendency has been promoted by needs arising from the 
creation of stanq,ing armies, dete.nllined by power politiCS, and from 
the related development of public finances. But in the modem state, the 
increasing demands for administration also rest on the increasing com
plexity of civilization. 
. Great power expansions, especially overseas, have, of course, been 
managed by states ruled by notables (Rome, England. Venice). Yet, 
the "intenSity" of the administration, that is, the assumption of as many 
tasks as possible by the state apparatus for continuous management and 
discharge in its own establishment was only slightly deveIQ~ in the 
great states ruled by notables, especially in Rome and England. 'by com
parison with the bureaucratic polities; this will become evident in the 
31~lNpriate context To he sure, the structure of state power has in· 
lluenced culture very strongly both in England and in Rome But it has 
done so t() a very' small extent in the form of management and control 
by the state. This holds from justice to education. The growing demands 
on culture, in tum, are determined, though to a varying exten4 by the 
growing wealth of the most influential strata in the state. To this extent 
increasing bureaucratization is a function of the increasing possession of 
consumption goods, and of an increasingly sophisticated technique Qf 
fashioning extc:mallife-a technique which corresponds to the'oppo~ 
tunities provided by such wealth. This reacts upon the standard of living 
and makes for an increasing subjective indispensability of public, inter· 
local, and thus bureaucratic, provision for the most varied wants which 
previously were either unknown or were satisfied locally or by the private 
economy. . 

Among purdy political factors, the increasing demand of a society 
accustomed to absolute pacification for order and protection ("police") in 
all 6elds exerts an especially persevering influence in the direction of 
bureaucratization. A direct road leads from mere modi6cations of the 
blood feud, sacerdotally or by means of ar~itration, to the present posi· 
don of the policeman as the "representative of God on earth." The 
former means still placed the guarantees for the individual's rights and 
security squarely upon the members of his sib who were obligated to 
assist him with oath and vengeance. Other factors operating in the 
direction of bureaucratization are the manifold tasks of social welfare 
policies which are either saddled upon the modem state by interest 
groups or which the state usurps for reasons of power or for ideological 
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motives. Of course, these tasks are to a large extent economically de-
tennined. . 

Among essentially technical factoIs,. the specifically modern means 
of communication enter the picture as pacemaken of bureaucrati?ation. 
In part, public rosds and water-ways, railroads, the telegraph, etc., can 
only be administered publicly; in paIt, such administration is technically 
expedient. In this respect, the contemporary means of communication 
frequently playa role similar to that of the canals of Mesopotamia and 
the regulation of the Nile in th~. ancient Orient. A ~ degree of 
development of the means of communication in tum is one of the most 
important 'prerequisites for the possibility of lr . .lIeaucratic administration, 
thoqgh it alone is not decish'e. Certainly in Egypt hureaucratic centraliza
tion could, against the backdrop of an almost purely "natural" econ
omy, never have reached the degree of perfection which it did without 
the natural route of the Nile. In order to promote bureaucratic cen
tzalization in modem Persia. the telegraph officials were officially com- . 
mi~oned with reporting to the Shah, over the heads of the local au
thorities, all occurrences in the provinces; in addition. everyone received 
the right to remonstrate directly by telegraph. lbe modem Occidental 
state can be administered the way it act\Ially is only because the state 
controls the telegraph network and has the mails and railroads at its 
disposal. (These means of communication, in turn, are intimately con
nectl!d with the development of an inter-local traffic of mass goods, 
which therefore is one of the causal factors in the formation of the 
modem state. As we have already seen. this does not hold uncondi
tionally for the past.) 

6. Tlte Technical Superiority of Bureaucratic Organiza, 
tiMe tiller Administration by Notables . 

-The decisive reason for the advance of bureaucratic organization 
has always been its purely rechnic"l superiority over any other form of,~ 
organization. The fully developed bureaucratic apparatus compares with 
other organiutions exactly as does the machine with the non-mechanical 
modes of production. Precision, speed, unambiguity, knowledge of the 
files, continuity, discretion, unity, strict subordination, reduction of fric
tion and of material and personal costs-'---these are raised to the optimum' 
pomt in the strictly bureaucratic administration, and espedally in its: 
monocmtic form. As compared with all collegiate, honorific, and avoca
ti~l forms of administration, trained bureaucracy is superior on all 
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th~ points. And as far as complicated tasks are concemed, paid bureau
cratic work is not only more precise but, in the last analysis, it is often 
cheaper than even formally unremunerated honorific service. 

Honorific anangemen~ make administrative work a subsidiary ac
tivity: an lIvocstion and, for this reason alone, honorific service normally 

. functions more slowly. Being less bound to schemata and more formless, 
it is less precise and less unified than bureaucratic administration, also 
because it is less dependent upon superiors. ~use tht establishment 
and exploitation of the apparatus .of subordinate officials and clerical 
services are almost unavoidably less economical, honorific service is less 
continuous than bureaucratic and frequently quite expensive. This is . 
especialfy the case if one thinks not only of the money costs t<;. the pub~('
treasury~ts which bureaucratic administration, in comparison with 
administration by notables, usu~ly increases-but also of the frequent 
economic losses of the governed caused by delays and lack of precision. 
Permanent administration by notables is normally feasible only where 
official business can be satisfactotily transacted as an avocation. With 
the qualitative increase of tasks the administration has to face, admini
stration by notables reaches its limits-today even in England. \Vork 
organized by collegiate bodies, on the other hand, causes friction &.nd 
delay and requires compromises between colliding interests :md views. 
The administration, therefore, runs less precisely and is mote independ
ent of superiors; hence, it is less unified and slower. All advances of 
the Prussian administrative organization, for example, have been and 
will in the future be advances of the bureaucratic, and especially of 
the monocratic, principle. 

Today, it is primarily the capitalist market economy which demands 
that the official business of public administration be discharged pre
cisely, unambiguously, continuously, and with as much speed as possi
ble. Normally, the very lar~ modem capitalist entetprises are them
selves unequalled models of strict bureaucratic organization. Business 
management throughout rests on increasing precision, steadiness, and, 
above all; speed of operations. This, in tum, is determined by the 
peculiar nature of the modem means of communication, including, 
among other things, the news setvice of the press. The extraordinary 

_ increase in the speed by which public announcements, as well as eco· 
nomic and political facts, are transmitted exerts a steady and shatp 
pressure in the direction of speeding up the tempo of administrative 
reaction towards various situations. The optimum of such reaction time 
is normally attained only by a strictly bureaucratic organization. (The 
fact that the bureaucratic apparatus also can, and indeed does, create 
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certain deru;ite impediments for the discharge of business in a manner 
best adapted to the individuality of each case does not belong into the 
present context.) _ 

Bureaucratization offers above all the optimum possibility for carry
ing through the principle of speOalizing administrative fllllctions ac
cording to purely objective considerations. Individual pezfo~ances are 
allocated to functionaIies who have specialized training and who .. by 
constant practice increase their expertise. "Objective" discharge of busi· 
ness pIimarily means a discharge of business according to ~le 
TUles and "without regard for peIsons." . 

"Without regard ~or peIsons," however, is also the watchword of the 
market and, in general, of all pursuits of naked economic interests. Con· 
sistent bureaucratic domination means the leveling of "status honor," 
Hence, if the principle of the free market is not at the same time r~ 
stIicted, it means the universal domination of the "class situation," That 
this consequence of bureaucratic domination has not set in everywhere 
p~portional to the extent of bUIeaucratization is due to the differences 
between possible principles by which polities may supply their re· 
quirements. However, the second dement mentioned, calculable rules, 
is the most impoItant one for modem bureaucIacy. The peculiaIity of 
modem culture, and specifically of its technical and economic basis, d~ 
mands this very "calculability" of results. When fully d,eveloped, bu
reaucracy also stands, in a speci6c sense, under the pIinciple of sine 
ira ac stfAaio. Bureaucracy develops the more perfectly, the Ir~ore it is 
"dehumamzed," the ..more . completely it succeeds in eliminating fIom 
official business love, hatred, and a1l pwely pelsonal, illational, and emo 
tional elements which escape calculation. This is appraised as its special 
virtue by capitalism, 

The more complicated and specialized modem culture becomes. the 
more its external supporting apparatus demands the personally detached 
~nd strictly objective expert, in lieu of the lord of older social structures. 
who was moved by personal sympathy and favoI, by grace and gratitude. 
Bureaucracy offeIs the attitudes demanded by the external apparatus of 
modem culture in the most favorable combination. In particular, only 
bureaucIacy has established the foundation for the administration of a 
rational law conceptually systematized on the basis of "statutes," such as 
the later Roman Empire fiIst created with a high degree of technical 
perfection. During the Middle Ages, the reception of this [Roman] 
law coincided with the bureaucIatization of legal administration: 1he 
advance of the rationally trained expert displaced the old trial procedure 
which was bound to tradition or to iIIational presuppositions. 
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A. EXCURSUS ON ltADl JUSTICE, COMMON LAW AND ROMAN LAW 

The "rational" interpretation of law on the basis of sUictly formal 
concepts can be juxtaposed to a kind of adjudication that is primarily 
bound to hallowed traditions. Individual cases which cannot be un
ambiguously decided by tradition it either settles by concrete revela
tion (oracle, prophetic dicta, or onleal-that is, by charismatic justice) 
or--and only the following two cases interest us here-by a) informal 
judgments rendered in terms of concrete ethical or other practical valua
tions ("Kadi-jusrlce," as R. Schmidt' has fittingly caned it); or, b) 
formal judgments rendered, not by subsumption un<kr rational concepts, 
but by drawing on "analOgies" and by depending upon and interpretin~ 
concrete "precedents." This is tf empirical justice." 

Kadi-justice knows no rational "rules of decision" (Ur1eilsgrUnde) 
whatever, nor does ~iricaI justice of the pure type give any reasons which 
in our-sense could he called ration.I. The concIete valuational character of 
Kadi-justice can advance to a prophetic break with an tradition/Empirical 
justice, on the other hand, can be sublimated and rationalized into a 
"tt'chnique." Since non-bureaucratic fOIms "of domination display a 
peculiar co-exjstence of strict traditionalism and of arbitrariness and 
lordly discretion, combinations and transitional forms between these 
two principles are very frequent. Even today in England, as Mendels
sohn has demonstrated. j a broad substratum of justice is actuany Kadi
justice to an extent that is hardly conceivable on the Continent. The 
justice of Cerman juries, which excludes a statement of the reasons for 
their verdict, often functions in practice in the same way. In genetal, 
one has to beware of believing that "democratic" pIinciples of justice are 
identical with "rational" adjudication (in the sense of formal rationality). 
Indeed, the contrary holds. The English and American adjudication of 
the highest courts is still to a gIeat extent empirical, and Specifically; 
an adjudication by precedents. In England, the reason for the failure 
of all efforts at a rational codification of law, as well as the failure to 

"receive" the Roman law [at the end of the Middle Ages, when this 
occurred elsewhere in Europe]' was due to the successful resistance 
~gainst such rationalization offered by the great and centrally organized 
lawyers' guilds, a monopolistic stratum of notables from whose midst the 
judges of the high courts of the realm were recruited. They retained 
in their hands" juristic training as an apprenticeship transmitting an 
empirical and highly developed technology, af!<l they successfully fought 
all moves toward rational law emanating especiany from the ecclesiastical 
courts and, for a time, also from the universities, which threatened their ~ 
cial and material Jdition. 

The fight of the common law advocates against the "-Roman and 
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ecdeslasticallaw, and against the power of the church in general, was 
to a considerable degree economically conditioned, namely by the 
lawyer's interest in fees; this is distinctly evidenced by the way in which 
the kings intervened in this struggle. But the power position of the 
lawyers, who emerged victoriously from this struggle, was conditioned 
by political centralization. In Gennany, primarily for political reasons, 
a socially powerful status group of notables was lacking. There was no 
status group which, like the English lawyers, could have been the 
carrier of the administration of a national law, which could have raised 
national law to the Jevel of a technology based on apprenticeship, and 
which could have offered reSlSt.ln::e to the intrusion of the technically 
superior training of the Roman-law juris~_ 1 t is nOt that Roman law was 
in its substantj~e provisions better adjusted to the needs of emerging 
capitalism; this did not decide ItS victOry on the Continent. In fact, all 
legal institutions specific to modern capitalism are alien to Homan law 
and are medieval in origin. What was decisive WdS the rar;onal form 
of ,Roman law and, above all, the technical necessitr to place the trial 
procedure in the hands of rationally trained experts, ~hich meant men 
trained in the universities in Homan law. This necessity arose from the 
increasing complexity of legal cases ana the demands of an increasingly 
rationaiized economy for a rational procedure of evidence rather than 
the ascertainment of the tnlth by concrete revelation or sacerdotal 
guarantee which everywhere was the primeval means of proof. Of 
course, this situa tion was strongly influenced by structural changes in 
the economy. But this factor was efficacious everywhere, including Eng~ 
land where the royal power introduced the rational procedure of evi· 
dence pcimarily for the sake of the merchants. The predominant reasons 
f\)l the differences in the development of ~tive law in England 
and Germany do not rest upon this ecmwmic factor. As is already ob
vious, these differences have sprung from the autonomous development 
of the (opertive structures of domination: In England, centralized jus
dee and rule -by notables; in Germany, absence of political centraliza
tion in spite of bureaucratization. England, which in model'Q. times 
was the firSt and most highly developed capitalist country, thereby re
tained a less rational and less burea,ucratic judicature. Capitalism in 
England, however, ~uld quite easily come to terms with this because 
the nature of the court constitution and of the trial procedure up to the 
modem period amounted in effect. to a far-gmng denial of justice to the 
economically weak groups. This fact. in association with the high time 
and money ~ of the s)'Stem of real ~te transfers-itself a fun~ 

. tion of the economic inteRSts of the ~ ~ a profound 
inBuence upon the agrarian structureOf-~ in favor of the ac
cumulation and immobilization of landr.d wealth. 
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During the time of the republic. Roman law itself presented a 
unique mixture of rational and empirical elements, and even of elements 
of Kadi-justice. The appointment of the jury courts as such and the 
praetorian acrictus in factum {CMCqtael' which at first undoubtedly 
were formulated "from case to case," contained elements of Kad'i-justice. 
The[~rly republican] ~led "cautelae-jurisprudence"~ and all that 
developed from it. including even a part of the practice of responsae of 
the classical jurists {in-the imperial period]/ bore an "empirical" char
acter. The decisive tum of legal thought toward a rational approach was 
6rst prepared by the technical nature of the trial instructions ~ on 
the formulae of the praetorian edict, which were geared to legal con
cepts. (Today, under the dominance of the principle of fact pleading, 
the presentation of the facts is decisive, no matter from what legal point 
of view they may make the complaint set:1)1 justi6ed. The compulsion 
unambiguously and formally to work out the scope of concepts is now 
lacking; but such a compulsion was produced by the technical culture of 
Roman law at its very height.) T eehnical factors of trial procedure thus 
?layed their part if1! the development of rational law. factors which re

sulted only indirectly from the structure of the state. But the rationaliza
tion of Roman law into a closed system of concepts to be scienti6caily 
handled was brought to perfection only during the period when the 
polity itself underwent bureaucratization. This rarional and systematic 
quality sets oH Roman law sharply from all law produced by the Orient 
and by Hellenic cukure. 
~ The rabbinic responses of the. T aZmud are a typical example of. 
empirical justice that is not rational but "rationalist," and at the same 
time strictly fettered. by tradition. Pure Kadi·justice is represented in 
every prophetic dictum that follows the pattern: "It is written ... but I 
say unto you." The more strongly the religious nature of the KmJ.is (or 
some similar judge's) position is emphasized, the more arbitrary-that 
is, the less rule-hound-will the jUdgment of the individual case be 
within that sphere where it is not fettered by sacred tradition. For a 
generation after the occupation of Tunisia by the French, for instance, 
:l very tangible handicap for capitalism remained in that the ecclesiastic 
court (the Clsara) decided over land holdings "at discretion," as the 

. Europeans put it. We shall deal in another context with the sociological 
foundation of these older types of justice in the structure of domination. 

"B. BqREAUCRATIC OBJECTIVITY, RAISON D'ETAT AND POPULAR WILL 

I · f 1 ha " f £ "d " " t lS per eet y true t t marter-o - actness an expertness are not 
necessarily identical with the lule of general and abstra-:t nofn!. s. Indeed, 
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this does not even hold in the case of the modem administration of 
justice. The idea of a "law without gaps" is, of course, under vigorous 
attack. The conception of the modem judge as an automaton into which 
legal documents and fees are stuffed at the top in order that it may spill 
forth the verdict at the bottom along with the reasons, read mechanically 
from codified paragraphs-this conception is angrily rejected. perhaps 
because a certain approximation to this type would precisely be implied 
by a consistent bureaucratization of justice:Thus even in the 6.eld of 
law-flnding there are areas in which the bu.reaucratic judge is directly 
held to "individualizing" procedures by th e legislator. 

For the neld of administrative activity proper, that is, for all state 
activities that fall outside the 6eld of law creation and court procedure, 
one has become accustomed to claims for the freedom and the para
mountcy of individual circumstances. General norms are held to play 
primarily a negative role, as barriers to the official's positive and "crea
tive" activity which should never be regulated. The bearin~ of this 
~is may be dis;egarded here. Decisive is that this "freely' creative 
administration (and possibly judicature) would not constitute a realm 
of fr", arbitrary action and discretion, of personally motivated favor 
and valuation, such as we shan 6nd to be the case among pre
bureaucratic forms. The rule and the rational pursuit of "objective" ... 
purposes, as well as devotion to these, would always constitute the 
norm of conduct. Precisely those views which most strongly glorify the 
"cr~ive" discretion of the official accept, as the ultimate and highest 
lodestar for his behavior in public administration, the speci6cally 
modem and strictly "objective" idea of raison d'etat. Of course, the sure 
instincts of the bureaucracy for the conditions of maintaining its own 
power in the home state (and through it, in opposition to other states) 
ale inseparably fused with this canonization of the abstract and "objec
tive" idea of "reasons of state." Most of the time, only the power in
~erests of the bureaucracy give a concretely exploitable content to this by 
no means unambiguous ideal; in dubious 'cases, it is always these in
terests which tip the balance. We cannot discuss this further here. The 
only decisive point for us is that'in principle a system of rationally 
debatable "reasons" stands behind every act of bureaucratic administra
tion, namely, either subsumption under norms, or a weighing of ends
and means. 

In this context, too, the attitude of all "democntiC currents, in the 
sense d currents that would minimize "domination," is necessarily 
ambiguous. "Equality before the law" and the demand for legal guaran
tees against 8Ibitmrfness demand a formal and rational "objectivity" of 
administration, as opposed to the personal disc."netion Bowing from the 
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" "fh ld . 'ld" Ifh "eth" grace 0 teo patnmoma ommabon. , owever, an os -
not to speak of other impulses--takes hold of the masses on some incli
vidual question, its postulates of substantive justice, oriented toward 
some concrete instance and person, will unavoidably collide with the 
formalism and the rule-bound and cool "matter,()f-factness" of bureau
cratic administration. Emotions must in that case reject what reason 
demands. 

The propertyless masses especially are not served by the formal 
"equality before the law" and the "calculable" adjudication and ad
ministration demanded by bourgeois interests. Naturally, in their eyes 
justice and administra~ion ~hould serve to equalize their economic and· 
social life-opportunities in the f:lee of the propertied classes. Justice and 
administration can fulfill th lS function only if they assume a character 
that is informal because "ethical" with respect to substantive content 
(Kadi- justice). Not only any sort of "popular justice" -which usually 
does not ask for reasons and norms-but also any intensive influence on 
the administration by so-c;\]lt'd "public opinion" -that is, concerted 
action born of irrational "se=:-otiments" and usually staged or directed by 
party bosses or the press-thwarts the rational course of justice just as 
strongly, and under certain circumstances far more so, as the "star 
chamber" proceedings (Kabinettsjustiz) of absolute rulers used to be 
able todo. 

7. The Concentration of-the Means of Administration 

The bureaucratic structure goes hand in hand with the concentra
tion of the material means of management in the hands of the master. 
lhis concentration occurs, for instance, in a well-known and typical 
fashion in the development of big capitalist enterprises, which find their 
essential characteristics in this process. A corresponding process occurs 
in public organizations. 

A. THE BUREAUCRATIZATION OF THE ARMY BY THE STATE 

AND BY PRIVATE CAPITALISM 

The bureaucratiC3iIy led anny of the Pharaohs, the.anny of the 
later period of the Roman republic and of the Principate, and, above all. 
the army of the modem military state are characteriud by the fact that 
their ~uipment and provisions are supplied from the magazines of the 
Ion!. This is in contrast to the levies of agricultu1al tribes. the armed 

 



Concentration of the M emu of Admini5tration 

citizenry of ancient cities, the militias of early medieval cities, and all 
feudal armies; for these, the self-equipment and the self-provisioning of 
those obliged to 6ght W::J:S normal. War in our time is a war of machines, 
and this makes centralize;{ provisioning technically necessary, just as 
the dominance of the machine in industry promotes the concentration 
of the means of production and management In the main, however, 
the bureaucratic armies of the past, equipped and provisioned. by the 
lord, came into being when social and economic development had 
diminished, absolutely or rdatively, the stratum d citizens who were 
economically able to equip themselves, so that their number was, no 
longer sufficient for putting the required annies in the field. A relative 
decline of these strata sufficed: relative, that is, with respect to the scope 
of the power claim of the polity. Only the bureancratic arn'.y Structure 
allows for the development of the professional standing armies which 
are r,eccssary for the constant pacification of large territories as weil as 
for warfare against distant enemies, especially enemies over~as. Ftlrthcr, 
milh~ry discipline and technical military training can n(nmalJy he fully 

, developed, at least to its modem high leve 1, only in the bureaucratic anny. 
Historically, the bureaucratization of the anny has everywhere oc

curred along with the shifting of army service from the shoulders of the 
propertied to those of the propertyless. Until this transfer occurs, mili
tary service is an honorific privilege of propertied men. Such a transfer 
was made to the native-born unpropertied, for instance, in the armies of 
the Roman genera~ of the late Republic and of the Empire, as wen as 
in modem armies up to the nineteenth century. l1te burden of service 
has also been transferred to impecunious strangers, as in the mercenary 
armies of all ages. i"Ibis process typically goes hand in hand with the 
general increase in material and intellectual culture. In addition, with 
increasing population density, and hence growing intensity and strain 
of economic work, the acquisitive strata become increasingly unavailable 
for purposes of waT. Leaving aside periods of strong ideological fervor, 
the propertied strata with sophisticated and especially with urban culture 
as a rule are little 6tted and also little inclined to do the coarse war 
work of the common ,soldier. Other circumstances beitlg equal, the 
proper ed strata of the countryside tend to be better quali6ed and 
more strongly inclined to become professional officers. This difference 
between the urban and the rural propertied is equalized only where the 
increasing possibility of mechanized warfare requires the leaders to 
qualify as "technicians." 

The bureaucratization of organized warfare may be carried through 
in the form of private capitalist enterprises, just like any other business. 
Indeed, the procurement of annies and their administratio.n by private 
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capitalists has been the rule in mercenary armies, especially those of the 
Occident up to the tum of the eighteenth century. In Brandenburg 
during the Thirty Years' War, the soldier was still the predominant 
owner of the material implements of his business. He owned his 
weapons, horses, and clothing, although the state, in the role, as it were, 
of the merchant of the putting-out system, did already purvey them. 
Later on, in the Pruss ian standing army, the chief of the company 
owned the material means of warfare, and only since the peace of Tilsit 
[in 18071 has the concentration of the means of warfare in the hands 
of the state de6nitely come about. Only with this concentration was the 
introduction of uniforms generally carried through. Previously, the 
introduction of uniforms had been left largely to the discretion of the 
regimental chief, with the exception of certain units upon whom the 
king had "bestowed" uniforms (first, in r62.o, on the royal Garde du 
Corps, then repeatedly under Frederick II). 

Such terms as "regiment" and ·'battalion" usually had quite different 
meanings in the eighteenth century as against today. Only the "t.<.tt
tali on" was a tactical battle unit (as today both are), while the 
"regiment" was an economic management unit created by the entre
preneurial position of the colonel. Semiofficial sea-war ventures (like 
the Genoese maone) and army plocurement belong to private capital
ism's first giant enterprises with a largely bureaucratic character. Their 
"nationalization" in this respect has its modem parallel in the nationali
zation of the railroads, which have been controlled by the state from 
their beginnings. 

B. THE CONCENT'RATION OF RESOURCES rN OTHER SPHERES, 

INCLUDING THE UNrVERSITY 

In this same way as with anny organizations, the bureaucratization 
of administration in other spheres goes hand in hand with the con
centration of resources. The ancient administrations through satraps and 
vicero~, just like those through office farmers, office buyers and, most 
of alL through feudal vassals, alI de;:en~lize the means of operation: 
Local requirements, including the cost of the anny and of the lower 
officialdom, are as a rule paid 6rst from the local revenues, and only the 
surplus reaches the central treasury. The enfeoffed official meets ex
penses entirely out of his own pocket The bureaucratic state, hy co~ 
trast, puts its entire administrative expense on ,the ~d~ and provides 
the lower authorities with the current means of expenditure, the use of 
which the state regulates and controls. This has the same meaning for 
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the economy of public administration as for the large centralized capi
,talist ente%prise. 

In the field of scientific research and instruction, the bureaucratiza
tion of the inevitable research institutes of the universities is also a 
function of the increasing demand for material means d operation. 
Liebig's laboratory at Giessen University was the first example of big 
enterprise in this field. Through the concentration of such means in 
the hands of the privileged head of the institute the mass of researchers 
and instructors are separated from their "means (,f production," in the 
same way as the workeIs are separated from theirs by the capitalist 
enterprises. 

8. The Leveling of Social Differences 

In spite of its indubitable technical superiority, bureaucracy has 
~-erywhere been a relatively late development. A number of obstacles 
have contributed to this, arid only under certain social and political 
conditions have they definitely receded into the background. 

A. ADMINIS'BA'I1VE  CRATIZAnON 

Bureaucratic organization has usuall} come into power on the basis 
of a leveling of economic and social differences. This leveling has been 
at least relative, and has concerned the significance of social and eco
nomic differences for the assumption of administrative functions. 

Bureaucracy inevitably accompanies modern 11".ass democracy, in con
trast to the democratic self -government of small homogeneous units. 
This results from its characteristic principle: the abstract r~gularity of 
the exercise of authority, W":C~l is a result of the demand for "equality 

. before the law" in the peIsonal and functional sense-hence, of the 
horror ·of "privilege," and the principloo rejection of doing business 
"from case to case." Such regulality also follows from the social pre
conditions of its origin. Any non-h.:realK·~·ic administration of a large 
social structure rests in some way upon tlx fact that existing social 
material, or honorific preferences and ranks are connected with ad
ministrative ,functions and duties. This :lsually means that an economic 
or a social exploitation of position, which eveIY sort of administrative 
activity provides to its bearers, is the compensation for the assumption of 
admlnistrative functions. 

Bw-eaucratization and demoaatization within the administration of 
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the state therefore signify an increase of the cash expenditures of the 
public treasury. in spite of the fact that bureaucratic administration is 
usually more "economical" in character than other forms. Until recent 
times----at least from the point of view of the treasury-the cheapest way 
of satisfying the need for administration was to leave almost the entire 
local administration and lower judicature to the landlords of Eastern 
Prussia. The same is true of the administration by justices of the peace 
in England. Mass democracy which makes a clean sweep of the feudal. 
patrimonial, and-at least in intent-the plutocratic privileges in ad· 
ministration unavoidably has to put paid professional labor in place of 
the historic31Iy inherited "avocat.ional" administration by notables. 

!:. MAsg PARTIES AND TlU: BUREAUCRATIC CONSEQUi':NCES OF 

 CRA TIZATION 

This applies not only to the state. For it is no accident that in Iheir 
own organizations the democratic mass parties have completdy hl{)k~r; 
with traditional Jule by notables based upon personal relationships anc 
personal esteem. Such personal structures still persist among many old 
conservative as well as old liberal parties, but democral'ic mass parties 
are bureaucratically organized 'under the leadership of party officials, 
professional party and trade union secretaries, etc. In Germany, for 
instance, this has happened in the Social Democratic party and in the 
agrarian mass-movement; in England earliest in the caucus democracy 
of Gladstone anJ Chamberlain which spread from Binningham in the , 
1870'S. In the United States, both parties since Jackson's administration 
have developed bureaucratically. In France, however, attempts to or~ 
ganize disciplined political parties on the basis of an election system that 
would compel bureaucratic organization have repeatedly failed. The 
resistance of local circles of notables against the otherwise unavoidable 
bureaucratization of the parties. which would encompass the entire 
country and break their inHuence, could nor be overcome. Every ad
vance of simpk election techniques based. on numbers alone as. for 
instance, the system of proportional representation, means a strict and 
inter~local bureaucratic organization of the parties and therewith an in~ 
creasing domination of party bureaucracy and discipline, as well as the 
elimination of the local circles of notab)~t least this holds for large 
states. 

The progress of bureaucratization within the state administration 
itself is a phenomenon paralleling the dC\1elopment of democracy, as is 
quite obvious in France, North America, and now in England. Of 
course, one must always remember that the term "democratizati~n" can 
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be misleading. The demos ibelf, in the sense of a shapeless mass, neve~ 
"governs" larger associations, but rather is governed. What changes is 
only the way in which the executive leaders are selected and the 
measure of influence which the demos, or better, which social circles 
from its midst are able to exert. upon the content and the directi~ of 
administrative activities by means of "public opinion." ''Democratiza
tion," in the sense here intended, dQei not necessarily mean an increas
ingly active share of the subjects in government. This may be a result of 
democratization, but it is not necessarily the case. 

We must expressly recall at this point that the political con~ept of 
democracy, deduced from the "equal rights" of the governed, incfudes 
these further postulates: (I) prevention of the development of a closed 
status group of officials in the interest of a universal accessibility of 
office, and (2) minimization of the authority of officialdom in the in
terest of expanding the sphere of influence of "public opinion" as}ar as 

. practicable. Hence, wherever possible, political democracy strives to 
shorten the term of office through election and recall, and to be relieved 
110m a limitation to candidates with special expert qualifications. 
Thereby democracy inevitably comes into conflict with the bureaucratic 
tendencies which have been produced by its very fight against the 
notables. The loose term "democratization" cannot be used here, in so 
far as it is understood to mean the minimization of the civil servants' 
power in favor of the greatest possible "direct" rule of the demos, which 
in: practice means the respective party leaders of the demos. The de
cisive aspect here ......... indeed it is rather exclusively ~is the leveling of 
the govBrned in face of the governing and bureaucratically articulated 
group, which in its tum may occupy a quite autocratic position, both in 
fad and in form. 

C. EXCURSUS: HISTOlUCAL EXAMPLES OF "PASSIVE  OJIATIZATION" 

In RUssia, the destruction of the position of the old seigneurial 
nobJlity through the regulation of the me.stnichestvo Crank order) system 
and the cons~uent permeation of the old nobility by. an office nobility 
[under Peter the Great] were characteristic transitional phenomena in 
me development.of bureauCracy. In China, the estimation of rank and 
the qualification for office acrotding to the number of examinations 

. passe<i"have similar signi6.c:ance, although with an-ilt least in theory
e.ven more pronounced ogour. In France the Revolution and, more de
cisively, Bonaparnsm have made the bureaucracy all-powerful. In the 
Catholic church, first the feudal and then all independent local inter
mediary powers were eliminated. This was begun by GIegory vn and 
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continued through the Council of Trent and the Vatican Council, and 
it was completed by the edicts of Pius X. The transformation of t~ 
local powers into pure functionaries of the central authority was con
nected with the constant increase in the factual significance of the 
formally quite dependent Kal'liine [auxiliary clergymen supervising lay 
organizations], a process which above all was based on the political party 
organization of Catholicism. Hence this process meant an advance of 
bureaucracy and at th!! same time of "passive" democratization, as it 
were, that is, the levding of the governed. In the same way, the substitu
tion of the bureaucratic army for the self·equipped army of notables is 
everywhere a process of "passive" democratization, in the sense in which 
this applies to every establishment of an absolute military monarchy in 
the place of a feudal state or of a republic of notables. The same holds, 
in. principle, even for the development of the state in Egypt in spite of 
all the peculiarities involved. Under the Roman Principate the bureau
cratization of the provincial administration in the fidd of tax collection, 
for instance, went hand in hand with the elimination of the plutocracy 
of a capitalist class, which, under the Republic, had been all-powerful; 
thus, ancient capitalism itself came to an end. 

D. BCONOMIC AND POUTICAL MOnvES BBHIND PASSIVE 

 CRATIZATION 

It is obvious that almost. aiways economic conditions of some sort 
play their part in such "democratizing" developments. Very frequently 
we nnd at the base of the development an economically determined . 
origin of new classes, whether plutocratic, petty-bourgeois, or proletarian 
in character. Such classes may call on the aid of, or they may call to 
life or recall to life, a political power of legitimate or of caesarist stamp 
in order to attain economic or social advantages through its political 
assistance. On the other hand, there are equally possible-and histori
cally document~ases in which the initiative came "from on high" 
and was of a purely political nature, drawing advantages from political 
consteI1ations, especiaIIy in foreign affairs. Here such leadership ex
ploited economic and social antagonisms as wdI as class interests merdy 
as a means for its own purposes, throwing the antagonistic classes out of 
their almost always unstable equilibrium and calling their latent interest 
conOias into battIe. It seems hardly possible to give a general statement 
of this. 

The extent and direction of the COUt5e along which economic in8u
ences have moved, as well as the manner in which political power rela
tions exert in9uence, vary widdy. In Hdlenic Antiquity, the transition 
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to disciplined hoplite cpmhat formations, and later in Athens the increas
ing importance of the navy. laid the foundation for the conquest of 
political power by the strata on whose shoulders the military burden 
rested at each given time. In Rome, however, the same development 
shook the n,le of the office nobility only seemingly and temporarily. 
The modem army, finally, although it has everywhere been a means of 
breaking the power of the notables, has in itself in no way served as a 
lever of active, but rather Iemained an instrument of merely passive 
democratization. It should be noted, however, that a contributing factor 
in these contrasts has been the fact that the modem anny rests upon 
bureaucratic procurement, whereas, the ancient citizen army rested eco· 

\nomically upon seif-equipment. 
The ~dvance of the bureaucratic structure rests upon "technical" 

superiOlity. In consequence-~s always in the area of "techniques"
we find that the advance proceeded most slowly wherever older struc
tural forms were in their own way technically highly developed and 
functionally particularly well adapted to the requirements at hand. This 
was the case, for instance, in the administration of notables in England, 
and hence England was the slowest of all countries to succumb to 
bureaucratization or, indeed, is still only partly in the process of doing 
SQ, This is the same general phenomenon }'S when areas which have 
highly developed gas illumination works or steam railroads, with large 
fixed capital, offer stronger obstacles to electrification than completely 
new areas which are opened up for e1ectrifica tion. 

9. The Objective and Subjective Bases of Bureaucratic 
Perpetuity 

Once fully established, bureaucracy is among those social structures 
. which are the hardest to destrQY. Bureaucracy is the means of transform

ing social action into rationally organized action. Therefore, as an instru
ment of rationally organiz.ing authority relations, bureaucracy was and 
is a power instrument of. the 6rst order for one who controls the bureau
cratic apparatus. Under otherwise equal conditions, rationally organized 
and directed action (Gesellschaftshandeln) is superior to every kind of 
collective behavior (Massenhandeln) and also social action (Gemein
schaftshandeln) opposing it. Where administration has been completely 
bureaucratized, the resulting system of domination is practically in-
destructible. ~ 

The individual bureaucrat cannot squirm out of the apparatus into 
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which he has been harnessed. In conttast to the Nnotable" performing 
administrative tasks as a honorific duty at as a subsidiary occupation 
(avocation), the professional bureaucrat is chained to his activity in his 

·entire economic and ideologic<!l existence. In the great majority of cases 
he is only a small cog in a ceaselessly moving mechanism which pre
scribes to him an essentially fixed route of march. The official is en· 
ttusted with specialized tasks, and normally the mechanism cannot be 
put into motion or arrested by him, but only from the very top. The 
individual bureaucrat is, above all, forged to the comman interest of all 
rhe functionaries in the per!-;..~tnation of the apparatus and the per
sistence of its rationally.organized aomitldtion. . 

The ruled, fo!" their part, cannot dispense with or replace the 
bureaucratic apparatus once :it exists, for it rests upon expert training, 
a functional specialization of work, and an attitude set on habitual 
virtuosity in the mastery of single yet methM~..;a!ly integrated functions. 
If the apparatus stops working, or if its work is interrupted. by force, 
chaos results, which it is djfii.::ult to master by improvised replacements 
from among the governed. This holds for public administration as well 
as for private economic management. Increasingly the material fate of 
the masses depends upon the continuous and correct functioning of 
the ever more bureaucratic organizations of private capitalism, and the 
idea of eliminating them becomes more and more utopian. 

Increasingly, all order in public and private organizations is depend· 
ent on the system of files and the discipline of officialdom, that means, 
its habit of painstaking obedience within its wonted sphere of action. 
The latter is the more decisive element, however important in practice 
the files are. The naive idea of Bakuninism of destroying the basis of 
"acquired rights" together with Nd~" by destro,in& the public 
documents overlooks that the settled ca:ia4lltion of .an for observi,,& 
the accustomed rules and regulations ,. 1W:vi~ independently of d\e 
documents. Every reorganization of d~ or scattered army units, as 
wen as every restoration of an administtative order destroyed by revolts, 
panics, or other catastrophes, is effected by an appeal to this conditioned 
orientation, bred both in the officials and in the subjects, of obedient 
adjustment to such [social and politicalJ onlers. If the appeal is success
ful it brings, as it were, the disturbed mechanism to Nsnap into gear" 
again. 

The objective indispensability of the once-existing apparatus, in con
nection with its peculiarly Nimpersonal" character, means that the 
mechanism-in contrast to the feudal order based upon personal loyalty 
-is easily made to work for' anybody who knows how to gain control 
over it. A rationally oIdered officialdom continues to function smoothly 
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after the enemy has occupied the territory; he merely needs to change 
the top officials. It continues to operate because it is to the vital inter
est of everyone concerned, including above all the enemy. After Bis
marck had, during the long'i=0urse of his years in power, brought his 
ministerial colleagues into unconditional bureaucratic dependence by 
eliminating all independent statesmen, he saw to his surprise that upon 
his resignation they continued to administer their offices unconcernedly 
and undismayedly, as if it had not been the ingenious lord and very 
creatqr of these tools who had left, but merely some individual 6gure in 
the bureaucratic machine which had been exchanged for some other 
6gure. In spite of all the changes of masters in France since the time of ' 
the Fhst Empire, the power apparatus rem.ained essentiaay the ~lT;e, 

Such an apparatus makes "revo!ution," in the sense of the forcd1J 
creation of entirely new formations of authority, more and more im
possible-technically, because of its control over the modern means of 
communication (telegraph etc.). and also because of its increasingly 
,rationali~ed inner structure. The place of "revolutions" is under this 
process taken by coups d'etat, as again France demonstrates in the 
classical manner smce all successful transformations there have been of 
this nature. 

10. The Indeterminate Economic Consequences of 
Bureaucr atization 

It is clear that the bureaucratic organi~ation of a' social structure, 
and especially of a political one, can and regularly does have far
reaching economic consequences. But what sort of consequences? Of 
course, in any individual case it depends upon the distribution of eco
nomic and social power, and especially upon the sphere that is occupi~ 
by ~e emerging bureaucratic mechanism. The consequences of bureauc
rar:y' depend therefore upon the direction which the powers using the 
apparatus give to it. Very frequently a crypto-plutocratic distribution of 
power has been the result. 

In England, but especially in the United States, party donors regu
larly stand behind the bureaucratic party organi~ations, They have 
6nanced these parties and have been able to inffuence them to a large 
extent. The breweries in England, and in Germany the so-alled "heavy 
industry" and the Hansa League' with their election funds are well 
enough known in this respect. In political and especially in state forma
tions, too, bureaucratization and social leveling with the associated, 

 



99 0 BUREAUCRACY [Ch. XI 

breaking up of the opposing local and feudal privileges have in modem 
times frequently benefitted the interests of capitalism or have been car
ried out in direct alIiam:e with capitalist interests; witness the great 
historical a11iance of the absolute princes with capitalist interests. In 
general, a legal leveling and destruction of firmly established local struc
tures ruled by notables has usua11y benefitted the scope of capitalist 
activity. But, on the other hand, there is also an effect of bureaucratiza
tion that meets the petty-bourgeois interest in a safe traditional "living," 
or even a state:-socialist effect that strangulates opportunities for private 
profit. This has undoubtedly been active in several cases of historica11y 
far-reaching importance, particularly during Antiquity; it is perhaps also 
to be expected in future developments in our world. 

The very different effects of political organizations which were, at 
least in principle, quite similar in Egypt under the Pharaohs, in Hel
lenistic, and in Roman times, show the "rery different economic conse
quences of bureaucratization which are possible, depending upon the 
direction of other factors present. The mere fact of bureaucratic or
ganization does not unambiguously te11 us about the concrete direction 
of its economic effects, which are always in some manner present. At 
least it does not tell us as much as can be told about its relatively level
ing social effect. Even in this respect one has to remember that bureauc
racy as such is a precision instrument which can put itself at the disposal 
of quite varied interests, purely political as well as purely economic 
ones, or any other sort. Therefore, the measure of its parallelism with 
democratization must not be exaggerated, however typical it may be. 
Under certain conditions, strata of feudal lords have also put this instru
ment into their service. There is also the ~bi1ity-and often it has 
become a fact, as for instance in the Roman PIincipate and in some 
fonns of absolutist state structures----that bureaucratization of the ad
ministration is deliberately connected with the fontlation of status 
groups, or i,s entangled with it by the force of the existing groupings of 
social power. The explicit reservation of offices for certain status groups 
is "e~y f~lient, and empirical reservations are even· more frequent. 

I I. The Power Position of the Bureaucracy 

A. THE POLfnCAL IMELEVANCE OF FUNCTIONAL INDISPENSABILITY 

The d~mocratization of society in its totality, and in the modern 
sense of the tenn, whethe.! actual or perhaps merely fonnal, is an 
especially favorable basis of bureaucratization, but by no means the only 
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possible -one. After all, bureaucracy has merely the [limited] striving to 
level those powers that stand in its way in those concrete areas that, in 
the individual case, it seeks to occupy. We must remember the, fact 
which we have encountered several times and which we shall have to 

d&u.ss repeatedly: that "democracy" as such is opposed to the "rule" of 
bureaucracy, in spite and perhaps because of its unavoidable yet un
intended promotion of bureaucratization. Under certain conditions, 
democracy creates palpable breaks in the bureauratic pattern and impedi
ments to bureaucratic organization. Hen<:e, one must in every individual 
historical case analyze in which of the special directions bureaucrati~a
tion has there developed. 

For this reason, it must also remain an open question whether the 
'fower of bureaucracy is increasing in the modern states in which it 
is spreading. The fact that bureaucratic organization is technically the 
most highly developed power instrument in the hands of ·its controller 
does not determine the weight that bureaucracy as such is capable of 
procuring for its own opinions in a particular social structure. The ever-

, increasing "indispensability" of the officialdom, swollen to the millions, 
is no more decisive on this point than is the economic indispensability 
of the proletarians for the strength of the social and political power 
position of that class (a view which some representatives of the prole
tarian movement hold),8 If "indispensability" were decisive, the equaUy 
"indispensable"'slaves ought to have held this position of power in any 
economy where slave labor pIevatled and consequently freemen, as is 
the rule, shunned work as degrading. Whether the power of bureauc
racy as such increases cannot be decided a priori from such reasons. The 
drawing ~ of economic interest groups or other non·official experts, or 
the drawing in of lay representatives, the establishment of local, inter
local, or central parliamentary or other representative bodies, or of 
occupational associations-these seem to run directly against the bu
reaucratic tendency. How far this appearance is the truth must be 
discussed in another chapter, rather than in ·the framework of this 
purely formal and typological (leasuistisch) discussion. In general, only 
the follOWing can be said here: 

The power position of a fully developed bureaucracy is always great, 
under normal conditions overtowering, The political "master" always 
finds himself, vis-a-vis the trained official, in the position of a dilettante 
facing the expert. This holds whether the "master," whom the bureauc
racy serves, is the "people" equipped with the weapons of legislative 
initiative, referendum, and the right to remove officials; or a parliament 
elected on a ~nore aristocmtic or more democratic basis and equipped 
with the right or the de facto power to vote a lack of confidence; or ,m 
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aristocratic collegiate body, legally or actually based on self-recruitment; 
or a popularly elected president or an "absolute" or "constitutional" 
hereditary monarch. 

B. ADMINISTRATIVE SECRECY 

This superiority of the professional insider every bureaucracy seeks 
further to increase through the means of keeping secrd its knowledge 
and intentions. Bureaucratic administration always tends to exclude the 
public, to hide its knowledge and action from criticism as weD as it 
can. Prussian church authorities now threaten to use disciplinary 
measures against pastors who make reprimands or other admonitory 
measures in any way accessible to third parties, charging that in doing 
so therbecome "guilty" of facilitating a possible criticism of the church 
authorities. The treasury officials of the PeISian shah have made a ~ecret 
science of their budgetary art and even use a secret" script. The offidal 
statistics of Prussia, in general, make public only what cannot do any 
hann to the intentions of the power-wielding bureaucracy. This tend
ency toward secrecy is in certain administrative fields a consequence of 
their objective nature: namely, wherever power interests of the given 
structure of domInation toward the outsid8 are at stake, whether this , -. 
be the case of eCQnomic competitoIS of a private enterprise or that 
of potentially hostile foreign polities in the public field. If it is to be 
successful, the management of diplomacy can be publicly supervised 
only to a very limited extent. The military administration must insist on 
the concealment of its most important measures with the increaSing . 
significance of purely technical aspects. Political parties do not proceed 
ditIerently, in spite of all the ostensible publicity of the party conven
tions and "Catholic Congresses" (Katholilcenuzge).· With the increaSing 
bureaucratization of party organizations, this ~ will prevail even 
more. Foreign trade policy, in Germany for instance, brings about a 
concealment of production statistics. Every fighting posture of a social 
structure toward the outside tends in itself to have the effect of buttreSSing 
the position of the group in power. 

However, the pure power interests of bureaucracy exert their effects 
far beyond these areas of functionally motivaced secrecy. The concept of 
the "office secret" is the specific invention of bureaucracy, and few 
things it defends !D fanatically as this attitude which, outside of the 
specific areas mentioned, cannot be justified with purely functional 
ar~ments. In faciJlg a parliament, the bureaucracy fights, out of a 
sure power instillct, everyone of that institution's attempts to gain 
through its own means (as, e.g., th .. dUgh the so-<:alled "right of parlia-
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mentary investigation")10 expert knowledge from the interested parties. 
Bureaucracy naturally prefers a poorly informed, and hence powerless, 
parliament-at least insofar as this ignorance is compatible with the 
bureaucracy's own interests. 

C. THIl RULER'S DEPENDENCE ON THE BURliAUCRACY 

The absolute monarch, too, is powerless in face of the superior 
knowledge of the bureaucratic expert-in a certain sense more so than 
any other political head. All the irate decrees of Frederick the Great 
c(inceming the "abolition of serfdom" were derailed in the course of 
their realization because the official mechanism simrly ignored them as 
the occasional ideas of a dilettante. A constitutiona king. whenever he 
is in agreement with a socially important part of the governed, very 
f~uently exerts a greater in8uence upon the course of administration 
than d&'s the absolute monarch sinc~ he can control the experts 
~tter because of the at least relativdy public character of criticism, 
whereas the absolute monarch is dependent for information lOiely upon 
the bureaucracy. ~ Russian Tsar of the a,!cien reg~ tbelvre the 
appointment of a Prime Minister in 190;1 was rarely able to put across 
pennan.otIy anything that displeased his bureaucracy and viaiated its 
power interee. lit tnjnWries, which were subordinated directly to him 
as the autocrat, represented, as Leroy-Beaulieu very correctly observed, 
a conglomerate of satrapies which fought among each other with all 
the means of personal intrigue and bombarded each other with volumi
nous "Memoranda," in the face of which the monarch as a dilettante 
was quite helpless.ll 

The concentration of the power of the central bureaucracy in a single 
pair of hands is inevitable with every transition to constitutional govern
ment. Officialdom is placed under a monocratic head, the prime minis
ter, through whose hands everything has to go before it ~ts to the 
'monarch. This puts the latter to a large extent under the tutelage of 
the chief of the bl}Ieaucracy. Wilhelm II, in his w~II-known conflict 
with Bismarck, fought against this principle, but had to withdraw his 
attack very soon.12 Under the rule of expert knowledge, the influence 
of the monarch can' attain steadiness only through continuous com
rnunication with the bureaucratic chiefs which is methodically planned 
and directed by the central head of the bureaucracy. At the Same time, 
constitutionalism binds the bureaucracy and the ruler into-a community 
of interests against the power-seeking of the party' chiefs in the parlia
mentary bodies. But against the bureaucracy the ruler remains power
less for this very reason, unless he finds suppOrt in parliament. lbe 
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desertion of the "Great of the Reich," here the Prussian ministers and 
top Reich officials, hrought a monarch into approximately the same 
situation in November 1918 as did the parallel event under the condi
tions of the feudal state in 1076.13 This, however, is an exception, 
for the power position of a mon¥"h is on the whole far stronger vis-a-vis 
bureaucratic officials than it was in any feudal or in a "stereotyped" 
patrimonial state. This is because of the constant presence of aspirants 
for promotion with whom the monarch can easily replace inconvenient 
and independent officials. Other circumstances being equal, only ear 
nomically independent officials, that is, officials wh.J belong to the 
Plopertied strata, can permit themselves to risk the loss of their offices. 
Today as always, the recruitment of officials from among propertyless 
strata increases the power of the rulers. Only officials who belong to a 
socially inAuential stratum which the monarch believes to have to take 
into account as support of his person, like the so-called KanaZreheUen 
in P~ssia, can permanently and completely paralyze the substance of 
his will.tt 

Only the expert knowledge of private economic interest groups in 
the field of "business" is superior to the expert knowledge of the 
bureaucracy. This is so because the exact knowledge of facts in their 
field is of direct significance for economic survivaL Errors in official 
statistics do not have direct economic consequences for the responsible 
official, hut miscalculations in a capitalist entelprise are paid for by 
losses, perhaps by its existence. Moreover, the "secret," as a means of 
power, is more safely hidden in the books of an enterprise than it is in 
the files of public authorities. For this reason alone authorities are held' 
within narrow boundaries when they seek to inAuence economic life in 
the capitalist epoch, and very frequently their measures take an unfore
seen and unintended course or are made illusory by the superior expert 
knowledge of the intetestOOgr~t.s. .. 

12.. Excursus on Collegiate Bodies and Interest Groups 

Since the specialized ~nowledge of the expert became more and 
more the foundation for the power of the officeho~er, an early COncern 
of the ruler was how to exploit the special knowledge of experts with
out having to abdicate in their favor. With the qualitative extension 
of administrative tasks and therewith the indispensability of expert 
knowledge, it typically happens that the lord no longer is satisfied by 
occasional consultation with proven contldants or even with an assembly 
of such men caned together intennittently and in difficult situations. 
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He begins to surround himself with collegiate bodies which deliberate 
and resolve in continuous session (Conseil d'£tat, Pxivy Council, Gen
er"ldirektorium. Cabinet, Divan, T sungli Yamen, Wai-wu pu, et c.). 
The Rate lion Haus au.s are a characteristic transitional phenomenon 
in this development. . 

The position of such collegiate bodies naturally varies according to 
whether they themselves become the highest administrative authority, 
or whether a central and monocratic authority, or several such author
ities, stand at their side. In addition, a great deal depends upon their 
procedure. \Vhen the type is fully developed, such bodies meet
either actually or as a fiction-with the lord in the chair, and all 
important matters are resolved, after elucidation by the formal position 
papers of the responsible experts and the reasoned vota of other mem
bers, by a decision which the lord will sanction or reject by an edict. 
This kind or collegiate body thus IS the typical form in which the 
ruler, who increasingly turns into a "dilettante," at the same time ex
ploits expert knowledge and-what frequently remains unnoticed
,<.eeks to fend off the threatening dominance of the experts. He keeps 
one expert in check h y (,lthers, ar:d by su-.;h cumbersome procedures 
seeks personally to gain a compreheJlgive piclure as well as the cer
tainly that nobody prompts him into arbitrary decisions. Often the ruler 
expects to as~ure himself a maximum of personal inAuence less from 
personally presiding over the collegiate bodies than from having written 
rnem()r:loda submitted to him. Frederick VVilliam I of Prussia, whose 
:tctu:d influence 'on the administration was very Significant. almost 
!lEVl;'r .1Itemkd ! h,-~ ('()n~~:;i;\tdy organized SCS5i,)oS of the cabinet minis
ters. He rendered his .det'isions ur: w.ittt'H ples~ntatjons by meanS of 
margir1al COI'.'.m,,:nts ·.,Jr edi~b which were sent to the ministers from 
h "0' ". I F 1 ,.. fl' . h 1 " b' " ( e C;l met, '11:1 t.le e"-J,:g,er,;\ ler C()];SU tatlon WIt t le ca )net -

servants personally attached to the kiJlg. The C;!bjr1~t, in Russia as well 
2S in Prussia ,:mJ iro ,)1 her states. I hus dcvelopcd into a personal fortress 

'in v,·hich the ruler sought refuge, so to speak, from expert knowledge 
and the impersonal and functional routiniz:,tion of administration. The 
hatred of the bureaucratic departments tUined against the Cabinet, just, 
as did the distrust of the subjects in case of failure. 

By the collegiate principle the ruler furthermore tries to fashion 
a sort of synthesis of specialized experts into a collective unit. His 
success in doing this cannot be ascertained in general. The phenomenon 
itself, however, is common to very different forms of state, from the 
patrimonial and feudal to the early bureaucratic, and it is especially 
typical for early prince! y absd. utism. The collegiate plincipJe has proved 
itself to be one of the strongest educative means for "matter-of-factness" 
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in administration. It also made it possible to ccunsel with socially inRu
ential private persons and thus to combine in some measure the authority 
of notables and the practical knowledge of private enterprisers with the 
spp.cialized expertness of prof~ional bureaucrats. The collegiate bodies 
were one of the first institutions to allow the development of the modem 
concept of "public authorities," in the sense of enduring structures in
dependent of the person. 

As long as an expert knowledge of administrative affairs was the 
exclusive product of a long empirical practice, and administrative norms 
were not regulations but elements of tradition, the council of etd£.rs
often with 'priests, "elder statesmen," and notables participating-was 
the ade'luate form for collegiate authorities, which in the beginning 
merely gave counsel to the ruler. But since such bodies, in contrast to 
the changing rulers, were perennial form~tions, they often usurped. 
actual power. The Roman Senate and the Venetian Council, as well 
as the Athenian Areopagus until its downfall and replacement by the 
rule of the d£.magogos, acted in this manner. We must, of course, 
sharply distinguish such authorities from the corporate bodies under 
discussion here. 

In spite of manifold transitions, collegiate bodies, as a fype, emerge 
on the basis of the rational specialization of functions and the rule 
of expert knowledge. On the other hand, 'they must be distinguished 
from advisory bodies selected from among private and interested circles, 
which are fre'luently found in the modern state and whose nucleus 
is not formed of officials Or of former officials. These collegiate bodies 
must also be distinguished sociologically from the collegiate supervisory 
"board of directoIs" (Aufsichtsrat) found in the bureaucratic structures 
of the modern private economy (joint stock corporation). This distinc
tion must be made in spite of the fact that such corporate bodies' not 
infrequently complete themselves by drawing in notables from among 
disinterested circles for the sake of their expert knowledge or in order 
to exploit them for representation and advertising. Normally [in Ger
many] such bodies do not consociate experts for their special knowl
edge, but rather the representatives of the paramount economic interests, 
especially of the banks financing the enterprise-and such men by no 
means hold merely advisory positions. They have at least a controlling 
voice, and very often they occupy an actually dominant position. Such 
bodies are to be compared (not without some distortion) to the as
semblies of the great independent holders of feudal fiefs and offices and 
other socially powerful interest groups of patrimonial or feudal polities. 
Occasionally, ,however, these have been the preCUrsors of the "councils" 
which emerged in conse'luence of an increased intensity of adminis-

• 
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tration, and eVen more frequently they have been precursors of cor-
porations of such privileged status groups. ' 

With great regularity the bureaucratic collegiate principle was 
tJansferred from the central authority to the most varied lower author
ities.' Within locally closed, and especially within urban unitS, collegiate 
admUrlstrcltion is the original form of the rule of notables, as we indi
cated before [XI:3:D]. Originally it worked through elected, later on, 
usually, or at least in part, through co-opted councilors, 'colleges of 
magistrates, decuriones and scabini. Such bodies are a normal element 
of organized "self-government," that is, the management of administra* 
tive affairs by loca1 interest groups under the control of the bureaucratic 
authorities of the state. TIle above-mentioned examples of the Venetian 
llimcil and even more so of the Roman Senate represent transfers of 
the rwe of notables, normally rooted in 10cal po1itical associations, to 
great overseas empires. In the bureaucratic state, collegiate administra
tion disappears again once progress in the means of ccrnmunication and 
,the increasing technical demands upon the administration necessitate 
quick and unambiguous decisions and the other motives for full bu
reaucratization and monocracy, which we discussed above" push. them
se1ves dominantly to the fOIe. Collegiate administration disappears 
when, from the point of view of the rweI's interests, a strictly unified 
administrative leadership appears to be more important than thorough
ness in the preparation of administrative decisions. This is the <;ase as 
soon as parliamentaIY institutions develop and-usually at th~ same 
time--as criticism from the outside and publicity increase. ! 

Under these modern conditions the thoroughly rationalized system 
of specialized ministers and [territoria]J prefects, as in 'France, offers 
significant opportunities for pushing the old forms everywheIe into the 
background, probab1y supplemented by the interest groups, normally 
in the form of advisory bodies recruited from among the econoJIlically 
and socially most inl1uential strata. This practice, which we have men
tioned above, is becoming increasingly frequent and gradually may well 
be ordered more formally. 

This 1atter development, which seeks to put the concrete experience 
of the interest groups into the service of a rational adtninistration by 
trained specia1ized officials, wil1 certain1y be important in the future 
and further increase the power of bureaucracy. It is wen known how 
Bismarck sought to make use of the plan for a "Natipna1 Economic 
Council" as a weapon agains~ the Reichstag, accusing the opposing 
majority-to whom he wouJd have never granted the right to par1ia
mentary investigation as practiced in Eng1and---<lf trying to prevent 
officialdom, in the interests of' parliamentary power, from becoming 
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"too knowing." What position the organized interest groups may in 
this manner obtain within the administration in the future cannot 
be discussed in the present context. 

Only with the bureaucratization of the state and of la w in general 
can one see a ~e6nite possibility of a shalp conceptual separation of an 
"objective" legal older from the "subjective" rights of the individual 
which it guarantees. as well as that of the further distinction between 
"public" law. which regulates the relationships of the public agencies 
among each other and with the subjects, and "pIivate" law which 
regulates the relationships of the governed individuals among them
selves. These distin~tions presuppose the conceptual separatiQit. -of the 
"state," as an abstract bearer of sovereign pten,gative~ .~nJ the creator of 
legal norms. from all personal authority of i;u.iividu'tl$uThese con'ceptual 
distinctions are necer.sari1y remote from the nature of pre· bureaucratic. 
esp.::cialJy from patrimonIal and feudal. stn>(.:tures of authority. They 
were fir:::t conceived and reali7.t:d in urb~n commun:tif;!;; for as s{;vn J..'. 

their officeholders wer..:: ;llfpuintcd by pt"ri\)dk elt?Ctir,;.2~, the individ;d 
power·holder. even if k~ was in the highest posi,i0;'" W~$ ubviously 
n<) longer identical with the man who possessf'd alJfho:-:ity "in his OMl 

right." Yd it was left to the complete depels()naliz;Hion of administra· 
tive management hy bureaucracy and the u:tional systemllization of l:lw 
to reailze the separation of the public and the private sphere fully and in 
prmciple. 

! 3. Rl!rea~~rrac)' and Education 

A. EDUCATIONAL SPECiALIZATION. DECHEE HUNTING 

AND ST .... TUS SEEKING 

\V" <.'"rlnot here analyze the fnr·rcaching and general cultural effects 
ch<1t the <I:lvance of the rational bureaucratic structure of domination 
develops quite independently of the areas in which it takes hold. Natu
r:llly, bureaucracy promote~ a "rationalist" way of life, but the concept 
of rationalism allows for widely differing contents. Quite generally, one 
can only say that the bureaucratization of all domination very strongly 
furthers the development of "rational matter-of·factness" and the per
sonality type of the professional expe~t. This has far-reaching ramifica
tions, but only one important element of the process can be briefly 
indicated here: its effect upon the nature of education and personal 
culture (Erzieh'ung und Bildung). 
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EducatiOnal institutions on the European continent, especially the 
institutions of higher learning-the universities, as well as technical 
academies, business colleges, gymnas.ia, and other secondary schooIs-, 
are dominated and inBuenced by the need for the kind of "education" 
which is bred by the system of spedalized examinations or tests of 
expenise (Fgchprii.fungswesen) increasingly indispensable for modern 
bureaucracies. 

The "examination for expertise" in the modem sense was and is 
found also outside the strictly bureaucratic structures; today, for in
stance, in the so-called "free" professions of medicine and law, and in 
the guild.Qrganized trades. Nor is it an indispensable accompaniment 
of bureaucratization; the French, English and American bureaucracies 
have for a long time done without such examinations either entirely 
or to a large extent, using in-service training and performance in the 
party organizations as a substitute. 

"Democracy" takes an ambivalent attitude also towards the system 
of examinations for expertise, as it does towards all the phenomena of 
the bureaucratization which, nevertheless, it promotes. On the one 
hand, the system of examinations means, or at least appears to mean, 
selection of the qualified from all social strata in place of the rule by 
notables. But on the other, democracy fears that examinations and patents 
of education will create a privileged "caste," and for that reason op
poses such' a system. 

Finally, the examination for expertise is found already i,n pre
bureaucratic or semi bureaucratic epochs. Indeed, its earliest regular 
historical locus is in preben@lly organized structures of domination. 
The expectation of prebends, first of church prebends-as in the Islamic 
Orient and in the Occidental Middle Ages-and"then, as \\;as especially 
the case in China, also of secular prebends, is the typical prize for 
w hic h people study and are examined. These examinations, however, 
have only in part the character of tests for specialized "expertise." 
. Only the modern development of full bureaucratization brings. the sys
tem of rational examinations for expertise irresistibly to the fore. The 
American Civil-Service Reform movement gradually imports expert 
training and specialized examinations into the United States; the exami
nation system also advances into all other countries from its main 
(European) breeding ground, Germany. The increasing bureaucratiza
tion of administration enhances the importance of die specialized • examination in England. In China, the attempt to replace the old semi-
patrimonial bureaucracy, by a modern bureaucracy brought, the expert 
examination; it took theplaci of the fomler aDd quit~difF~rently struc
tured system of examinations. The burea?cratization of capkalism; with 
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its demand" for expertly trained technicians, clerks, "etc., canies such 
examinations all over the world. 

lbis development is, above all, greatly furthered by the social 
prestige of the "patent of education" acquired through such specialized 
examinations, the more so since this prestige can again be turned to 
economic advantage. Tbe role played in fonner days by the "proof 
of ancestry," as prerequisite for equality of birth, access to "noble pre
bends and endowments and, wherever the nobility retained social 
power, for the qualification to state offices, is nowadays taken by the patent 
of education. Tbe elaboration of the diplomas from universities, business 
and engineering colleges, and the universal clamor for the creation of , 
further educational certificates in all fields selve the formation of a 
privileged stratum in bureaus and in offices. Such certificates support 
their holders' claims for connubium with the notables (in business 
offices, too, they raise hope for preferment. with the boss's daughter), 
claims to be admitted into the circles' .that adhere to "codes of honor," 
claims for a "status-appropriate" salary instead of a wage according 
to perfonnance, claims for assured advancement and old-age insurance, 
and, above aIL claims to the monopolization of socially and economicaIIy 
advantageous positions. If we hear from aD sides demands for the intro· 
duction of regulated curricula culminating in spe:ialized examinations, 
the reason behind this is, of course, not a suddenly awakened "thirst 
for education/' but rather the desire to limit the supply of candidates for 
these positions and to monopolize them for the holders d educational 
patents. For such monopolization, the "examination" is today the uni-. 
versal instrument-hence its irresistible advance. As the cuniculum 
required for the acquisition of the patent of education requires con
siderable expenses and a long period of gestation, this striving implies 
a repression of talent (of the "charisma") in favor of property, for the 
inteIlectual costs of the educational patent are always low and decrease, 
rather than increase, with increasing volume. Tbe old requirement. of a 
knightly style of life, the prerequisite for capacity to hold a fief, is 
nowadays in Germany replaced by the necessity of pzrticipating in 
its 'surviving remnants, the duelling fraternities of the universities which 
grant the patents of education; in the Anglo-Saxon countri~, the ath
letic and social clubs fulfill the same function. 

On the other hand, bureaucracy stIives everywhere for the crea· 
tion rX a "right to the office" by the estabHshment of regular disciplinary 
procedures and by the elimination of the completely arbitrary disposition 
of the superio~ over the subordinate official. The bureaucracy seeks to 
secure the official's pOSition, his orderly advancement, and his provi
sion, for old age. In this, it is supported by the "democratic" sentiment 
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of the governed which demands that domination be minimized; those 
who hold this attitude believe themselves able to discern a weakening 
of authority itself in every weakening of the lord's arbitrary disposition 
over the officials. To this extent bureaucracy, both in business offices 
and in public service, promotes the rise of a specific statuS group, just 
as did the quite different officeholders of the past. We have already 
pointed out that these status characteristics are usually also exploited 
for, and by their n<!.ture contribute to, the technical usefulness of bu
reaucracy in fulfilling its specific tasks. 

It is precisely against this unavoidable status character of bureauc
racy that "democracy" reacts in its striving to put the election of 
officials for short terms in place of the appointment of officials and to 
substitute the recall of officials by referendum for a regulated discipli
nary procedure, thus seeking to replace the arbitrary disposition of the 
hierarchically superordinate "master" by the equally arbitrary disposi
tion of the governed or rather, of the party bosses dominating them. 

B. EXCURSUS ON THE "CULTIVATED MAN" 

Social prestige based upon the advantage of schooling and educa
nor. as such is by no means specific to bureaucIacy. On the contrary. 
But educational prestige in other structures of domination rests upon 
substantially different foundations with respect to content. Expressed 
in slogans, the "cultivated man," rather than IDe "specialist," was the 
end sought by education and the basis of social esteem in the feudal, 
theocratic, and patrimonial structures of domination, in the English ad
ministration by notables, in the old Chinese patrimonial bureaucracy, 
as well as under the rule of demagogues in the Greek states during the 
so-called Democracy. The term "cultivated man" is used here in a com
pletely valul!-ncutral sense; it is understood to mean solely that a quality 
of life conduct which was held to be "cultivated" was the goal of edu
cation, rather than a specialized training in some expertise. Such edu
cation may have been aimed at a knightly or at an ascetic type, at "a 

literary type (as in China) or at a gymnastc-humanist type (as in 
Hellas), or at a conventional "gentleman" type of the Anglo-Saxon 
variety_ A personality "cultivated" in this sense formed the educational 
ideal stamped by the structure of dOl~lination and the conditions of 
membership in the ruling stratum of the society in question. The 
qualification of this ruling stratum rested upon the possession of a 
"plus" of such cultural qualit)' (in the quite variable and value-neutral 
sense of the term as used here), rather than upon a "plus" of expert 
knowledge. Military, theological and legal expertise was, of course, 
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intensely cultivated at the same time. But the point of gravity in the 
Hellenic, in the medieval, as well as in the Chinese educational cur
riculum was formed by elements entirely different from those which 
we~ "useful" in a technical sense. 

Behind all the present discussions about the basic questions of the 
educational system there lurks decisively the struggle of the "specialist" 
type of man against the older type of the "cultivated man," a struggle 
conditioned by the irresistibly expanding bureaucratization of all public 
and private relations of authority and by the ever-increasing importance 
of experts and specialised knowledge. 1his struggle affects the most 
intimate aspects of personal culture. 

14. Conclusion 

During its advance, bureaucratic organization has had to overcome 
not only those essentiaHy negative obstacles, several times previously 
mentioned, that stood in the way of the required leveling process. In 
addition, administrative structures based on different principles did and 
still do cross paths with bureaucratic organization. Some of these have 
already been mentioned in passing. Not aU of the types existing in the 
real world can be discussed here-this would lead us much too far 
afield; we can analyze only some of the most important stmctural 
principles in much simplified schematic exposition. We shall proceed 
in the main, although not exclusively, by asking the following questions~ 

I. How far are these administrative structures in their develop· 
mental chances subject to economic, political or any other external 
determinants, or to an "autonomous" logic inherent in their technical 
structure? 2.. What, if any, are the economic effects which these ad
ministrative structures exert? In doing this, one must keey one's eye 
on the fluidity and the overlapping of all these organizationa principles. 
Their "pure" types, afte~ all, are to be considered merely border cases 
which are of special and indispensable analytical value, and bracket 
historical reality which almost always appears in mixed forms. 

The bureaucratic stzucture is everywhere a late product of historical 
development. The further back we trace our steps, the more typical is 
the absent:e of bureaucracy and of officialdom in general Since bu
reaucracy has a "rationar character, with rules, means-ends calculus, 
and matter-of-factness predominating, its rise and expansion has every
where had "revolutionary" results, in a special sense stilI to be di~, 
as had the advant:e of T~ in general. The march of bureauaacy 
accordingly destroyed structures of domination which were nQt rational 
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in this sense of the tenn. Hence we may ask: What were these 
structuR$'? 

NOTES 

Unless oJherwise indicated. all notes and emendations are by Roth and Wittich. 

,. The Grand Duchy of Baden was one of the mainstays of liberalism in 
Imperial Gennany. After 1900 liberals and Social Democrats began to cooperate. 
1be "Great Coalition" of National Liberals, Progressives and Social Democrats 
was directed against the powerful Catholic Center party and conservative Protes
tant groups, which tried to gain control over the le~tun:. Since both Catholic 
priests and Protestant ministers were civil servants, tIiey were 0pp.J5ed to anything 
which might alter their status. 

~. Richard Schmidt, a contemporary (born 186~) and one-time colleague of 
Weber at Freiburg University, who extensively investigated the development of 
trial prooedures and was intezested in the problem of the "cakulability" of judicial 
deci9ons. 1be term is used in his "Die deutsche Zivilprozemeform und ihr 
Verhiltnis z:u den aus~ndischen Gesetz.gebungen," Zeitschrift. fir Polmlt, I (1908), 
~66; see also his Allgemeine SUiatslenre (3 vols.; Leipzjg 1901-1903)' 

3. Albrecht Mendelssohn-Bartholdy, Ou Imperium des Ricnters, Strassburg 
1908. (W) 

4 Trial instruction issued by the rraetor n the (lay) judge permitting a 
suit ~ not on a provision of the civi law (ius), but on the facts of the case 
as stated in the actio. Such ~ obtained justiciable standing only by virtue of the 
praetor's acceptance of the formu14; be thus played an innovatory role somewhat 
similar to that of the English equity C'OUItS. 1he steIeoe:yped form,,'- were pub· 
lished in the magistrate's edict. CE. Gerhard Dulckeit, Romiscne Recntsge~cnicn~ 
(old. ed., Munich 195'7), 144. 

5'. KtJwelm·,Urfsyru4en%. 1bis term is in Gennan generally used to designate 
the early stage of Roman secular jurisprudence, which was exercised primarily in 
the dtafting of contracts (CQUtiones) and in the formulation of contractual pro· 
visions (~telae). ct. ch. VIII:il':3 and elsewhere in the "Sociology of Law"; 
Dulckeit, Of'. cit., 146ff. 

6. I.e., the law interpretations of the great jurisconsults, whic:h were bind
ing on the judges and in fact created a large par(of the classical RomaD law. 

7. After the breakup of Chanc:ellor Billows Liberal·Chnservative coalition in 
. 1909 (d. Part Two, ch. II, n. 7), the Hansabund was established in the fol

lowing year as a rallying center ror all forces of industrial society-from big bus
ines5 to labor--againsE the East Elbian aristocracy, whose conservative Reichstag 
~tatives had refused the introduction of inheritance taxes for armament 
purposes. Indicative of the rigidity of Imperial Germany's political align~nts was 
the fact that labor organiutions refu5ed to join the association and the greater part 
of big business deserted it within a year, preferring its old allianc:e with the big 
agrarian interests. A leading figure of the association was Gustav Sm:semann, later 
Eor six years foreign minister of the Weimar Republic. Cf. ]. Riesser, Der H~ 
hnd Oena: Diederichs, 19n). 

8. This is directed, among others, at Robert Michels, to'whom Weber wrote 
in November 1906: 

"Indispensability in the economic process means nothing, absolutely nothing 
fc. the power position aDd power c:hanc:es of ~ class, At a time when no "cit-
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izen" worked, the s aves were ten times, D4y a thousand times as neces.sary 
as is the proletariat today. What dQe$ that matter? The medieval peasant, the 
Negro of the Amelican South, they were all absolutely "indispensahle." ... 
The phmse contains a dangerous illusion .... Political democratization is the 
only thing which can perhaps be achieved in the fOleseeable future, and that 
would be no mean achievement .... I cannot prevent you from believing in 
more, but! cannot force myself to do 50," 

Quoted in Wolfgang Mammse.n. .\.fax Weber and die deutSCM Pa!itiJc, 189(;-
1910 (Tiihingen: Mohr, 195"9),97 and I:U. 

9. KQtha!iJce,dQg: An annual conference established in 185'8, llnder the direc
tion of a central CQmlJJiuee, to disc.lm ecdesiastical,politic:al alid soCial welfare 
mues and to le~t Gelman Catholicism befure me public which was then 
largely Protestant. Di5COOtinued during the Nazi period, the GJngress has been 
meeting biannually since 1950 . 

.. 10. EnlP~terecht. W~ assigned great significance 10 this right of parlia
mentary investigatiun, whieh the Reichstag was substantially lacking. Cf. below, 
Appendix II :jjj. 

J I. See Anatole Leroy-Beaulieu. The Empire of the Tsars Qnd the Russians 
(New York: Putnam, J894), vol. II. pp. 69-86. Weber seems to have used the 
German translation by L. Pe701d (3 voIs., 1884-(890) ... 

12. Weber refers here to 17IQ1II)rchic constitutionalism, the form of govnn
ment that Bismarck gave to Imperial Germany: lhe prime minister remained re
sponsible 10 the king, not to parliament. and the army a so remained under the 
king's control. In practice, this arrangement gave extraorrunalY power first 10 Bis
marck, then to the Prussian and Imperiel bureaucracy, both vis .... vis the monarch 
and the parliament. Weber attacked this system in a sensation::l selies of articles 
in the midst of the Filst World War; see Appendix II, "Parliament and Govern
ment in a Reconstructed Germany." A brilliant comparative analysis of monarchic 
constitutionalism was wlitten by the histOlian who came closest to Weber's socio
logical (but not his political) approaeh ~ Otto Hintze, "Das monarchische Prinrip 
und die konstitutionelle Verfassung," Preussische JQhrbUcher, vol. J 44, 1911, 
381-412; reprinted in HintZe's collected WlitingS, ed. by Gerhard Oestreich: ' 
StQat u"d VerfQssu"g (GOttingen: Van<;\enhoeck and Ruprecht, 196~), 35"9-89. 

13. This passagr is an addition to the older manusclipt; however, it is not 
clear how many changes Weber'actually made. Weber wrote the passage not only 
after the downfall of William II and the monarchic: bureaucr1lCY, but after he had 
attacked them in the FrrmJcfurter Zeitung in 1917 (see Appendix II). Hence, 
whereas Weber draws in "Parliament and Government in a Reconstructed Ger
many" on the earlier part of the chapter, he also'seems to draw on that essay in 
the present section. 

In refening to Jo76, Weber compares the downfall of William II with the 
desertion of Hemy IV by most of his great nobles in the face of the emperor's 
spectacular excommunication by Gregory VIIi' HenlY's dramatic: submission at 
Cacossa helped him to -rec.w.p his political fortunes and began GregOJy's decline. 
The incident was one of-the higii points in the conBict between papacy and 
empire, which detennined much of the course of European ,history with all its 
eventual consequences Em: rationalism, capi.talism and demoeracy.(See Weber's 
analysis of caesaropepiao.aDd hi~ in ch.XV). Weber's comparison can 
also be seen in tbeCOD~ of Bismarck's famous dictum at the height of his con
Biet with the Catbolic church that "we will nOt go toCanossa" (I87~). A few 
years later, Bismalck did go, and in J 919 Weber went with lhe German peace 
delegation to another Canossa: Versailles. 
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14· WliCn in 1899 the German Reichsqg discussed a bill for the CODStNction 
of !he Mittelland Kanal the conservative Juru.er patty fought the project. Amqng 
the Lonservative members of the parIi:unentary r-rtY were a number of Junlc.er 
officials who stood up to the Kaiser when be ordered them to vote Eor the bill. 
The disobedient officials were dubbed Kmralrebellen and temporarily suspended 
from office. Cf. Chancellor Billow's Denltwm-dig1teiklt (Berlin 1930), vol I, pp. 
1931t; H Horn, "Det Kampf wu die MitteUand-Kanal Vorlage aus dem Jah,e 
1899," in K. E. Born (ed.), Modeme deutsche Wirtschaftsgeschichte (Cologne 
1966). (G/M) 

 



CHAPTER XII 
PATRIARCHALISM AND 
PATRIMONIALISM1

. 

I. The Nature and Origin of Patriarchal Domination 

- Among the prebureaucratic types of domination the most important 
one by far is patriarchal domination. Essentially it is based not on the 
official's c01P"":1itment to an impersonal pUIpose and not on obedience 
to abstract lIonns, but on II strictly personal loyalty. The roots of patri
archal de. nin~tion grow out of the master's authority over his house
hold. S, ch personal authority has in cornmon with impusonallr oriented 
bure . ..;ratic domination stability and an "everyday character." More~ 
over, both ultimately find their inner support in the subjects' com
pliance with nOrms. But under bureaucratic domination these norms 
are established rationally, appeal to the sense of abstract legality, and 
presuppose techn~ca) training; under patriarchal domination the norms 
1crive frum tradition: the belief in the inviolability of that which has 
existed from time out of mind. 

The meaning of the norms is fundamentally different under the 
ru:o fonns of domination. Under bureaucratic do;nination the enacted 
n')rll:1 establishes that the person in power has legitimate authority. to 
L<,sue a specific ruling. Under patriarchal domination the legitimacy of 
the master's orders is guaranteed by personal subjection, and only the 
fact and the limits of his power of control are derived from "norms," 
yet these norms are not enacted but sanctified by tradition. The fact 
that this concrete master is indeed their luler is always uppermost in 
the mjnds of his subjects. The master wields his power without re
straint, a t his own discretion and, above all, unencumbered by rules, 

[1006] 
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insofar as it is not limited by traditi~n or by competing powers. By 
cotitrast. the order of a bureaucratic official goes in principle only 
as far as his special "competence" permits, and this in turn is estab
lished by a rule. The objective basis of bureaucratic power is its tech~ 
meal indispensability founded on specialized professional knowledge. 
In the case of domestic authority the belief in authozity is based on 
personal relations that are perceived as natural. This belief is rooted 
in Glial piety, in the close and permanent living together of all de
pendents of the household which results in an external and spiritual 
"community of fate." The woman is dependent because of the normal 
superiority of the physical and intellectual energies of the male, and 
the child because of his objctive helplessness, the grown-up because 
of habituation, the persistenf mfluence of education and the effect of 
firmly roored.memories from childhood and adolescence, and the servant 
because from childhood on the facts of life have taught him that he 
lacks protection outside the master's power sphere and that he must 
submit to him to gain that protection. Paternal power and filial piety 
are not primarily based oli an actual blood relationship, no matter how 
normal this relationship may be for them. Rather, primitive patriarchal
ism continues to view household authority as the power of disposition 
over property even after the (by no means pIimitive) recognition that 
procreation and birth are ;connected. The children of all women sub, 
ject to the authority of a master are considered "his" children if he 
so wishes, just as the offspring of his t>nimals aT~ his property. This 
holds whether the woman is a wife or a slave, aDd regardless of the 
facts of paternity. The purchase and selling of children is s!iIl a com
mon phenomenon in JeveIoped cultu(es, in additiun to the renting 
(into the mancipium) end mortgaging of children and of women. 
Indeed, such transactions are the .original form of adjusting manpower 
and labor demand among different households. As late as in Babylonian 

. times freemen entered into a "work cor,tract" by seIling themselves 
into slavery for a limited time. Howe \I'; ,', the k,urchase of children 
also serves otber, especially religi;)us pUl'poses, such as securing the 
continuity d sacrifices offered to the dead; it 1s a ?reCU1SCr of "adoption." 

The household became more differentiated as soon as slavery de
veloped into a regular institution and the blood rela(ionship became 
more factual: now the children as free subjects CUberO were distin
guished from the slaves. Of COUZlie, this distinction did not significantly 
limit the master's discretion, for he alone chose his children. Under 
Roman law even in historical times the master could designate by 
testament a slave as his heir (liber et heres esto) and sell his own child 
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into slavery. But apart from this possihility the slave ditfered from the 
master's child because he could not become head of a household. Most 
of the time, however, this power of disposition was denied to the master 
or at least curtailed.. Moreover, wherever sacred and politically inspired 
limitations were impose<t-the latter at first for military reasons-they 
primarily or exclusively concerned the children; however, it took a long 
time before these limitations were firmly established. 

Everywhere the objective basis of solidarity is the pennanent shar
ing of lodging, food, drink and evelyday utensils-in pre-Mohammedan 
Arabia as well as according to the terminology of some Hellenic laws of 
historic times, and generally according to most persistently patriarchal 
systems of law. It depended upon very different arrangements and was 
determined by diverse economic, political and religious conditions 
whether household authority was vested in a woman, or in the eldest 
~on or in the economically most competent one (a possibility in the 
Ru~sian extended family). In the same way it depended upon diverse 
factors whether patriarchal rower was limited through heteronomous 
enactment, :md if so in what fnshion, or whether there were no limita
tiom in principle, as in Rome and China. If there were such heteron
omous barriers, they could have the' sanction of criminal and civil law, 
as is nowadays the rule, or merely of sacred law, as in Home, or merely 
the sanction of custom, as wa~ originally the case in all ·places. The 
arbitrary violation of cusmm evoked the subjects' dissati!>faction and 
disapprohation. This too was an effectIve p!0tection, for everything 
within this structure of domin~tion is ultimately determined by the. 
power of tradition, that is, the belIef in the inviolability of what has 
alway, been (des "ewig Gestrigen"). The Talmudic m&xim, "Man 
should never change a custom" derives its practical significance not 
only from the inherent power of custom which is rooted in fixed at
titudes, but originally also from the fear of undefined magical evils 
which might befall an innovator or an approving group who violate the 
interests of the spirits. As the idea of god develops, this belief is replaced 
by one which holds that the gods have posited the traditional as norm, 
to be protected as something sacred. 

The two basic elements of patriarchal authority then are piety 
toward tradition and toward the master. The power of the former also 
constrained the -tnaster and hence benefited the !.ubjects who had no 
formal rights; for example, the slaves were more protected under the 
tradition-bound Oriental patriarchalism than they were on the Cartha
ginian-Roman plantations ,""here they were the object of an unham
pered rational exploitation. 
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-
2. Domination by Honoratioresand Pure Patriarchalism 

Patriarchal domination is not the only authority that relies on the 
sanctity of tradition. Another, the domination by honoTatioTes, is an im
portant form of normally traditional authority; we have dealt with it 
occasionally and we will deal with it again. It exists wherever social 
honor ("prestige") within a group has become ·the basis of domination 
-and by no means does this happen in every case of social honor. 
Domination by honoratioTes differs from patriarchal domination because 
it lacks the specific personal loyalty-filial and servants' piety-that is 
motivated by membership in a household or a manorial, "servile" (leib
herrlich) or patrimonial group. The specific authority of the notable
especially of one distinguished among his neighbors through property, 
education or style of life--:derives from "honor." This typolQgical dis
tinction should be made even though the boundaries are not rigid. In 
itself the authority of honoratiores differs greatly in basis, quality and 
impact. We will pursue this at more suitable occasions [sec. I6 and 17 
1>elow J. A t present we are concerned with patriarchal domination as 
the formally most consistent authority structure that is sanctified by 
tradition. 

In its pure form patriarchal domination has no legal limits. It is 
transferred' wit'hout quali6cation to the new master at the time of the 
old master's death or downfall. The new master also acquires the sexual 
disposition of his predecessor's women-possibly of his own father's. 
Simultaneous holders of patriarchal power have at times existed, but 
this is naturally rare. Sometimes patriarchal power has been split; for 
example, the independent authority of a matron may be fOund next to 
the normally superordinated authority-a condition that has always 
been connected with the oldest typical division of labor, the division 
between the sexes. The female chiefs among the sachems of American 
Indians, and occasional subchiefs, such as the lukokesha in the realm 

,of Mwat4 Yam-vo, who wielded independent authority in their own 
area, usually owed their existence to woman's function as the oldest 
agent of the basic economy, that is, the continuous provision of food. 
through land cultivation and food. processing; or they owe it to the 
comple~ separation from the household of all men capable of bearing 
anns, a separation which occurs in certain kinds of military organization. 

When we dealt previously with the household we observed the 
following: Its original sexual and economic communism was increas
ingly curtailed; its internal closure increased steadily, the rational "en
terprise" emerged from the capitalist market-oriented household,. the 
principle of accounting and d fixed shares gained more and more im-
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portance, and women, children and slaves acquired peIsonal and 'li'nan
cial rights of their own. By definition' these developments amounted to 
as many limitiations of unrestrained patriarchal power. As the polar 
opposite of the capitalist enterptise we found the communal form of 
llousehold differentiation: the oilws. Our present purpose is to examine 
that forin of domination which developed on the basis of the oikos and 
therefore of differentiated patriarchal power: patrimonial domination. 

3. Patrimonial Domination 
~ 

At first it is only a decentralization of the household when the lord 
settles dependents (including young men regarded as family members) 
on plots within his extended land-~.oIdings, w'th a house and family 
of their own, and provides them with animals (therefore: peculium) 
and equipment. But this simple development of an oikos leads in
evitably to an attenuation of full patriarchal power. Since there are 
originally no consociations in the form of binding contracts between 
masters and depettdents--in all civilized countries it is even today legally 

41 impossible to contractually modify the legal content of paternal author
ity-, the psycholog1t:al and formal relations between master and sub
ject are here too regulated merely in accordance with the master's 
interest and the distribution of power. 

The dependency relationship itself continues to be based on loyalty 
and fidelity. However, such a relationship, even if it constitutes at first 
a purely one-sided domination, always evolves the subjects' claim to reci- ' 
procity, and this claim "naturally" acquires social recognition as 
custom. ,"Thereas the physical whip assures the exertion of the slaves 
lodged in barracks 9,nd the wage whip and threat of joblessness guar
antees the effort of the "free" worker, whereas the marketable slave 

" must be readtfy replaceable in order to be profitable and the replace
ment of the "free" worker costs nothing as long as there are others 
wiJIi~ to work, the master who decentralizes his household is largely 
dependent upon his subjects' compliance and always upon their capacity 
to deliver rent in kind. Hence, the master too "owes" something. to the 
subject, not legally but .according to custom and in his own self-interest: 
first of all external protection 'and help in ~ of peed, then·"humane" 
treatment and particularly a "customary" limitation of economic ex
ploitation. Under a form of domination which is not directed toward 
monetary acquisition but toward the satisfaction of the master's wants 
out of his own resources, exploitation may be reduced without violating 
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his interests; this is possible because his demand is only quantitatively 
different from that of .his subjects, given the absence of a qualitative ex
pansion of needs which is in principle limitless. Indeed, such a restraint is 
positively advantageous to the master, because not only his security but 
also his maintenance is strongly dependent upon the basic attitudes and 
the morale of his subjects. . 

Custom-prescribes that the subject support the maSLer with all avail
able means. In extraordinary cases this obligation is economically un~ 
limited, for example in the case of freeing the master from debt, pro· 
viding a dowry for his daughters Or ransoming him from captivity. 
Personally unlimited is the subject's obligation to render service in a 
feud or in war. He serves as page, coachman, carrier of arms, camp' 
follower-as in the knightly acmie$ of the Middle Ages-or as private 
fuBy equipped warrior of his master. The last kind of service was ap
pa;:'ently aho rendered by the Roman clients who held a precarium, 
which was revokable at any time and in its function probably similar 
to a serviLe fief. It W;JS rendered by the coloni 35 early a!> the Civil 
\V;m, ::md of COUl'St! by the retainers of maflOrial lords and cf cloisters 
in thp. Middle Ages. 1n the same fashion the armies of the Pharaoh 
cJnd the Orienr:::l kiJ~:~ and great landbrd<; were to a signin('ant extent 
r~r'ruited patril1lonidly from their colani and eguippd and maintained 
by t.~e master's h()Lsehuld, Occasionally, cspt:cially in the na-vy. '.-ve find 
levies of slaves; in the ancient Orient the), c'IWl.:d the lord's tag of 
oW(ter~hir. For the rest, the retainer renders compulsory labor (Fron
Jen),:nd services, h(>norary gifts, regularly and irregularly levied taxes, 
forn;"lIy according to the master's need a;'ld discretion, in f~ct accord
ing tv estahlislwd custom. The ma:,ter r£mains, of COtmc, free to 
expropriate him at will, and C1lstom tOO takes it originally for grar,ted 
tbt the master (:;~.' fzeely di:;pose of persons ",nd ?o~sessions left be
hind. at the ret~,iner's death. P~trimonial domination is thus a special 

, case of patriarchal domination-domestic authori[y decentralized through 
assignment of land and sometimes of equipment to !)ons of the house 
or other dependents, 

Mere habituation is the first factor that stereotypes the patrimonial 
relationship ~nd in fact limits the master's discretion. From there the 
'sanctifying power of tradition evolves. Everywhere the purely factual 
resistance against eveIything unwonted is. powerful; in addition, the 
master is restrained from introducing innovations by the possible dis· 
approval of his environment and by his own fear of religious powers 
which everywhere protect tradition and dependency relationships. Fur
thermore, the master is considerably inHuenced by the well-founded 
apprehension that his own, especially his economic, interests \vould be 

 



101 2. :PATRIARCHAL AND PATRIMONIAL DOMINATION [Ch. XII 

badly hurt by any shock to traditional loyalty produced hy groundless 
and "unjust" interference with the traditional distribution of duties and 
rights. Here, too, the master's omnipotence toward the individual de
pendent is paralleled by his powerlessness in face of the group. Thus 
arose almost everywhere a legally unstable. but in fact very stable order 
which diminished the area of the master's discretion in favor of tra
d'itional prescription. The master may want to fOImalize this traditional 
order as a manorial and service rcglement in the manner of the modem 
factory regulations, with the difference that the latter are rational Con
structs for rational purpOses, whereas the former derives its obligatory 
power from its very recourse ic u--"diti:-:-11 rather th.m to future pUIpose. 
It is obvious that the regulations decreed by the ma~ter do not coJjlmit 
him legally. But if he is Vffy much dependent upon the good will of· 
those from w}lOm he derivel' revenues. either hecause of the extensive, 
size of his property that is assigned to rl:'l'-::~ldents or because of its 
fragmented J'JCation or hec-ausf' of contin~oui political and military 
preoc('l,lpations, a lllw of scdditics may emerf;e and tie the master in 
fact very strongly to his own d~crees, For every such order turns a 
mere interest group ~()!u a prj"li.~ged group (Rechtsgenos5en)-whether 
or not in the strictly legai sense--, increases the memhers' knowledge 
of the common nature of their interests and thus the inclination and 
ability to look after them; eventuaHy the subjects confront the master, 
at first only occasionally, then regularly, as a closed unit. This was just 
as much the consequence of the leges--ordinances, not laws-which 
were issued for the Imperial domains, especially in Hadrian's times, as, 
of the medieval manorial ordinances (Hofrechte) If there is a consistent 
development, the customal of the manorial court, in which the manorial 
dependents participate, becomes the source of authoritative interpreta
tion of the legal order. From here dates a kind of "constitution"---only 
that a modem constitution exists for the sake of continuous legislation 
and of the power distribution hetween bureaucracy [and legislative 
bodies] in connection with the rational regulation of social relations, 
whereas the customals serve the interpretation of tradition. Not only 
this development. which larely reached its logical conclusion, but al
ready the earlier stages of the process in which tradition stereotyped 
patrimonial relations resulted in a considerable disintegration of pure 
patriarchalism. A strongly tradition-bound structure of domination 
arises, the manor (seigne'Urie), joining lord and manorial dependent 
with ties that cannot be dissolved unilaterally. At this point we cannot 
pursue the vicissitudes of this institution, which has fundamental im
portance and which is found all over the world. 
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4. The Patrimonial State 

Patrimonial conditions have had an extraordinary impact as the 
basis of political structures. As we shall see, Egypt almost appears as 
a single tremendous oikos ruled patrimonially by the pharaoh. The 
Egyptian administration always retained characteristics of the aikas 
economy, and the Romans treated the country essentially like a huge 
Imperial domain. The Inca state and in particular the Jesuit state in 
Paraguay were based on forced labor (fronhofartige Gebilde). it is true 
that the political realm of a prince comprises not only his manors hut 
ako political dependencies; however, the actual political power of the 
Oriental sultans, the medieval princes and the Far Eastern rulers ('en
tered in these great patrimonial domains. In these latter CAses the 
political realm as a whole is approximately identical with a huge 
princely manor. 

A vivid picture of the administration of these domains is provided 
by the regle:ments of the Carolingian period and also by the extant 
ordinances of the Roman Imperial domains. On a vast scale the Near 
Eastern and Hellenistic states contained areas the inhabitants of which 
were manorial and personal dependents of the monarch and which were 
administered in manorial fashion from his household. 

We shall speak of a patrimonial state when '"the prince organizes 
his political power over extrapatrimonial areas and political subjects
which is not discretionary and not enforced by physical coercion-just 
like the exercise of his patriarchal power. The rna Ptity of all great 
continental empires had a fairly strong patrimonial character until and 
even after the beginning of modem times. 

Originafly patrimonial administration was adapted to the satisfaction 
of purely personal, primarily private household needs of the master. 
The establishment of a "political" domination, that is, of one master's 
domination over other masters who are not subject to his patriarchal 
.power implies an affiliation of authority Ielations which differ only in 
degree and content, not in structure. The substance of the political 
power depends upon the most diverse conditions. The twO powers 
which we consider specifically political: military and judicial authority, 
are exercised without any restraint by the master as components of 
his patIimonial power. By contrast, the judicial "power" of the chief 
over those who are not members of his household has conferred only 
the position of an arbitrator in all periods of peasant communities. The 
lack of autocratic authority which can employ physical force constitutes 
the most distinct difference between "merely" political domination and 
domestic authority. ~ut as his power increases, the holder of judiciary 
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authority tends to consolidate his position through the usurpation of 
contempt powers (Banng£waI,en), until it is practically identical with 
the basically unlimited judicial power of the Mtriarch. A special mili
tary authority over those who are not household I dependents or~in the 
case of clan feuds---dan members is known in early history only in the 
form of occasional consociations for staging or repelling a raid, and then 
normally In the form of subordination under a leader who ~rises or is 
elected ad hoc; we will deal later with the structure of his authority. 
However, jf the Inilitary authority of a political patrimonial tuler per
sists it turns into a levying power toward his political subject'; which 
differs only in degree from the patrimonial subj~cts' duty to render' 
military service. 

In the palrimonial state the most fundamental obligation of the 
s-~bjects is tho: malerial maintenance of the ruler, just as is the C415e 

III a ptlP:lJllonial household; again the differenct: is ollly one of degree . 
.At ilrsl, this t'rvvi"ioning r;:;kt!s the form of honorary gik and of 
support in sp'--u;11 Gtses, in accordance with the spirit of lIlterrnlltent 
pOiitical "ct,on. However. with the IIlcrcasing continuity and r . .ltional
~:.:ation (il I-d iticdi authority the~e obligations bec,lme morc "ud more 
cOillprd~!:n'Jn' :!c;j ev~[ more \'imiiar 10 patriraonial O!It;S, S0 th'l: in the 
ivhddie ,~gi::$ it is of ten very difficult to tt!li ... port 0 blig<lII()Ilf; ol;gm,;t ing 
in p(Jlit;Gd <:,!d. p:Hdmonial power, In all ancienl, Asioll :wd meJiev,J! 
large-scJk ~ttlt~s which were dependent upon a natural C(;OtlO;llj tl~,,: 
l1ilcr is typic,;]ly maintained in such a manner 1h31 t1!(o; dr.;/i),lj)(ts for 
food, [!orliing, anllor and ether \I,';mts are appo;tiollcd in k;n~! ':i~1(ln~ 
the'. Clr;()l:S p-,r~s :-,f his realm; tht: Court is pl0visioned by Ihe _."bj,:c{; 
\\'hero;:-v;:-r ii: r'~siJ('$ at t.:!Y given time. A communal economy CG(,J'He~n
wi I tsc!wfl:.' which rdics un payment and delivery in kind is the pli· 
m.I[Y t\ .. '1'r:-, of s3!i~fying the needs of patrimonial politicdl staicture. 
HC;I.\'ever there .\'ere economic \'ariations: the PersiHU rov.!l h\l'.!~eb()ld 
W.:3S U he;l'''I burd(n for tbe city in which the king resided, l,ut !l",· 
Hellenistic roy:ll household which was based on money econ,)mv w"s 
2. source of income for the city, VVith the development of trade .md uf 
money t:conomy the patrimonial ruler may satisfy his economIC needs 
00 longer through his oikos but through profit-oriented monopolism. 
This happened on a vast scale in Egypt, where even the pharaoh of the 
early period of natural economy carried on trade for his own account; 
in the Ptolemaic period and even more so under Roman rule a great 
many diverse monopolies and countless taxes replaced the old liturgical 
methods. Fc in the course of financial rationalization patrimolJialism 
moves imperceptibly toward a rational bureaucratic administration, 
which resorts to systematic taxation. Whereas the old mark ~f "liberty" 
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is the voluntary material support of the ruler and the absence of any 
patrimonial obligation to surrender 6xed tributes. a very powerful lord 
will tend to force even the "free" subjects to meet the costs of his feuds 
and of his appropriate upkeep through means of liturgy or taxation. ;The 
only difference between the two categories of subjects consists then 
regularly in the more narrow definition of these tributes and in certain 
legal guarantees for the "free." that means. the merely political ~ubject. 

5. Power Resources: Patrimonial and Non-Patrimonial 
Armies • 

The tributes which the prince can extract from political subjects 
depend upon his power over them and thus upon his prestige and the 
effectiveness of his apparatus; however. the tributes remain largely cir
cumscnbed by tradition. The prince may dare to demand unwonted and 
new tributes only under favorable conditions---especially when he is 
supported by troops who are at his disposal independently of the suh
jects' good will. 

These troops may consist, I) of patrimonial slaves, retainers living 
on allowances, or coloni. Pharaohs and Mesopotamian kings, as well 
as powerful private lords in Antiquity (for example, the Roman no
bility) and in the Middle Ages (the seniores), employed their coloni 
as personal troops; in the Orient serfs branded with the lord's property 
mark were also used. However, at least the agrarian coloni were ill-suited 
as a continuously available force. since they had to maintain themselves 
and the lord and hence were normally indispensabl~; furthermore, ex
cessive demands-transcending tradition--«)Uld shake their loyalty, 
which had a merely traditional basis. Therefore, the patrimonial prince 
re~rly sought to base his power over political subjects on trrops 
specifically raised for this pwpose. whose interests were completely 
soli daly with his own. 

"This militalY force may be made up, 2) of slaves who are completely 
separated from agricultural production. I pdeed, after the fil)al dissolu
tion in 833 of the Arabian, tribally organized theocratic levy. whose 
"booty-happy" religious zeal had been ·the bearer of the great conquests, 
the Caliphate and most Oriental products of its disintegration relied 
for centuries on armies of purchased slaves. The Abbasids bought and 
militarily trained Turkish slaves who, as tribal aliens, appeared wholly 
tied to the ruler's domination; thus the dynasty became independent 
of the national levy and its loose peacetime discipline and created a" 
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disciplined army. It is uncertain when the purchased Negro slave troops 
of the great families in the Hejaz came into being, especially those 
of the various families fighting one another for contxol over Mecca. 
However, it seems certain that in Mecca these Negro soldiers. in con
trast to mercenaries as well as military freedmen, realIy served their 
intended pu~ as the private armies d their master and his family; 
those other military groups occasionally played the role of the praetorian 
guard, changed their master and opted among various pretenders. The 
number of Negro troops depended upon the competing families' in
comes. which in turn depended directly upon the size of their landed 
property and indirectly u Wn their share in the exp]oitation of the. 
pilg~ms, a source of revenue which was monopolized by and appor
tioned among the families residing in Mecca. The use of Turkish slaves 
by the Abbasids and of purchased slave soldiers in Egypt, die Marne
lukes, turned out very differently. Their officers succeeded in gaining 
control over the nominal rulers; even though the troops, especially in 
Egypt, officially remained slave troops and were replenished hereditarily 
and through purchase, they were in fact and eventually in law bene6ce
holders; they finally received the whole land in lieu of their pay, first 
as mortgagees and then as owners; their emirs controlled the whole ad
ministration until the Mamelukes were annihilated in Muhammed Ali's 
blood bath [in I8Il]. The slave army presupposed considerable li<Juid 
capital on the part of the luler for the initial purchase; furthennore, its 
good will was dependent on pay and therefore upon the r;uler's money 
revenues. However, the feudalization of the economy was facilitated 
when the Seljuk troops and the Mamelukes were assigned the tax yield 
of land and subjects; eventually land was transferred to them as service 
holdings, and they became landowners. The extraordinary legal in
security of the taxpaying population vis-a-vis the arbitrariness of the 
troops to whom their tax capacity was mortgaged could paralyze com
merce and hence. the money economy; indeed. since the period of the 
Seljuks [ca. I05<rI150] the Oriental market economy declined or 
stagnated. 

3) The Ottoman rulers. who until the 14th century were supported 
in essence only by the Anatolian levies. resorted for the first time in 
1330 to the famous conscription of boJs (dePshirme), since the discipline 
of the levies and also of the rulers' Turkmenian mercenaries was in
sufficient for the great European con<Juests; from con<Juered peoples 
who were tribal or religious aliens (Bulgarians, Bedouins, Albanians, 
Greeks) boys were recruited for the newly formed professional anny of 
Janissaries (yenicheri means "new troops"). Boys aged ten to 6fteen 
were conscripted every five years; at first 1,000 were recruited, later in-
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CR3singly more; 6nally their establishment numbered I~,OOO. The boys 
were drilled for about 6ve years, received religious instruction (without 
directly being forced to embrace the Islamic religion), and were then 
incorporated into the army. According to the original regulation. they 
were supposed to remain celibate, to Jive an ascetic life in ~mc ks 
under the patronate of the bektashi order, the founder of which was 
their patron saint, and to refrain from commercial activities; they Wf'Te 
subject only to the jurisdiction of their own officers and had other 
signi6cant privileges, officers were promoted according to seniority, there 
was an old-age pension and a daily allowance during a campaign, for 
which they were obliged to furnish their own weapons. During peace
time they were dependent upon certain jointly administered revenues. 
The e)Ctensive privileges made the positions desirable, and Turks, too, 
attempted to have their children accepted; The Janissaries, on the other 
hand, attempted to monopolize the positions for their own families. As a 
'result, admission was fiIst limited to relatives and then to children of 
Janissaries, and the devshirme was practically stopped at the end of the 
17th century; the last conscription order, which was not executed, was 
issued in 1703. The Janissaries were the most important force for the 
great European expansion fIom the conquest of Constantinople to the 
siege of Vienna, hut they were a corps so pro~ to reckless violence and 
often so dangerous to the sultan himself that in I 8::z.5 a Moslem army 
was conscripted, based on a fetwa of the Sheikh-iil-Islam accoding to 
which the faithful were to undergo militaIY training. and the revolting 
Janissaries were annihilated in a tremendous blood bath [in 1816]. 

4) The use of mercenaries. The use of such troops was 'not'neces-
,sarily d~dent upo!J-mone~J compen.~ation .. In early Antiquity we 
6nd mercenaries/who are primarily', paid- in kind. Btnthe real incentive 
was always that part of the pay rendered in p:(eCi~ metals. The prince 
therefore had to ,have monetary, revenues for the 'mercenaries, just as 
he had to have a ftreasure fot'the slave armies in order to afrord their 

,-- ~cquismon>He ~ teve~ ettller by traaing o~Y'Ptoducing for 
- the market, or by Ievyl'bg ~e~t'y trib~tes upon the''$Ubjects, supported 

as he was by the mercenaries whom ~, paid with~ tributes. In 
both castS, but especially in the latter, a ;noney ecOn'o~, had tb exist. 
In fact, in the Oriental states, and since the beginning of modem times 
also in the Occident, we observe a characteristic phenomenon: the op
portunities for the military monarchy of a despot backed by mercenaries 
increase signi6cantly with the advance of money economy. In the Orient 
the military monarchy has since remained the typical national rom of 
domination, and in the Occident the signori of the Italian cities, just 
as formerly the ancient tyrants and Jar gel y also the '1egitimate" monarchs 

 



PA'I1'14llCHAL AND PA'I1UMONIAL DOMJNATION .r Ch. XII 

based their power upon mercenary troops. Naturally, the hired soldiers 
were most closely tied through solidary interests to the ,prince·s domina
tion whene\Ter they were completely alien Cstammftemd) to the subja::.ts 
and thus could neither seek nor find close ties with them. Indeed, the patri
monial rulers qWte regularly preft:rred to recruit aliens for their body
guanIs, from the Cretans and Philistines of David to the Swi5$ guards of 
the Bourbons. Almost every ~dical "despotism" had such a base. 

5) The patrimonial ruler may also rely on persons ~ho have ,been 
granred lmullots, just like manorial peasants, but instead of economic 
services they nec;p render only military ones, and for the rest they enjoy 
privileges of an economic or other kind. The monarch's troops in the 
ancient Orient were partly recruited in this fashion, eSpecially the scr 
called "warrior caste·' of Egypt, the Mesopotamian fief-warriors, the 
Hellenistic cleruchs and more recently the Cossacks. This means of 
creating a personal military force was, of course, also used by other patri
monial rulers who were not princes, as we will see when we will deal 
with the "plebeian" variants of feudalism Ich. Xlll:i J. These troops 
too, were particularly reliable if they came. from alien tribes and thus 
were completely tied to the ruler's domination. Therefore land was 
of len granted especially to persons alien to the country. However, dif
ferent tribal membership is by no means an indispensable prerequisite. 

For' 6) the solidarity of interests that developed between the ruler 
and his professional warriors-his "soldiers" Diterally, "hired men"] was 
at any rate sufficiently strong without tribal heterogeneity, and could be 
significantly increased through the mode of selecting the troops-as, in 
the case of Janissaries---cr through a privileged legal position vis-a-vis ili~ 
subjects. Whc:rever the patrimonial ruler did not recruit his army from 
tribal aliens or pariah castes but from subjects-and hence through 
consCription-he adhered to fairly generally determined social criteria. 
Nearly always the strata which hold the social and economic power in 
their hands were exempted from recruitment for the "standing army" or 
they were given the welcome oppoltunity of buying themselves off. To 
this extent the patrimonial ruler regularly based his military power upon 
the propertyless or at least nonprivileged masses, and especially the rural 
masses. Thus he disarmed his potential competitors for domination. By 
contrast, any anny of honoratiores, whether it be the citizens army of an 
urban commonwealth or the army of a tribal association of freemen, reg
ularly turns the duty and the honor of carrying arms into a plivilege of 
a dominant stratum. The selection from the ranks of the negatively 
privileged, especially from the economicany underprivileged, strata was 
facilitated by an economic circumstance and a related military-technical 
development; On the one hand, economic indispensability became more 
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prominent with the increasing intensity and rationalization of economic 
acquisition and on the other military activities became a permanent "pro· 
fession" with the growing importance of military training. Under certain 
~omic and social preconditions both phenomena could promote the 
',~opment of a status group of honoratiores who were trained war
• .riors .. 1be feudal army of the Middle Ages just as the Spartan army of 
'hoplites are examples. Both armies were founded on the economic in-
dispensability of the peasants and a military technology which suited 
th~military training of a dominant stratum. But the army of the patri
monial prince is based upon the fact that the propertied strata, too, were 
or became econOmically indispensable, as for example the trading and 
craft bourgeoisie of ancient and medieval cities; this fact, together with 
military technology and the political needs of the ruler for a standing 
army, required the conscription of "soldiers" for permanent service, not 
just for occasional campaigns. Hence the development of patrimonialism 
and of the military monarchy is not only a consequence of purely p0-

litical circumstances: of territorial expansion and of the resulting need 
for-the permanent protection of the frontiers-as in the Roman empire 
-but also very often a consequence of economic changes: of the in
creasing rationalization of the economy, in connection therefore with an 
occupational specialization' and a differentiation ~n "military" and 
"civilian" subjects, as it occurred equally in late Antiquity and in the 
modem patrimonial state. The patrimonial ruler customarily draws the. 
econo~cany and socially privileged strata o\'er to hiS side by exclusively 
reserving for them the leading pOSitions in the standing army, which is 
organized into a body of disciplined and trained permanent units; these 
positiOns now offer also a specific "profession" with social and economic 
opportunities in the manner of bureaucratic officialdom. Instead of being 
honoratiores who are also .~arriors they are now drawn into a profes
sional officers career 3Ild provided with status priVileges. 

Finally, there is a decisive economic condition for the degree to 
which the royal army is "patrimonial," that means, a purely personal' 

. army of the prince and hence at his disposal also against his own politi
cal subjects (Stammesgenossen): the army is equipped and maintained 
out of supplies and revenues belonging to the ruler. Tne more this con
dition prevails, the more unconditionally is the army in the ruler's hands, 
since it is in this C2se incapable of any action without the. ruler and 
completely dependent upon him and his non-military officials; of course, 
manifold intermediate forms between such a pure patrimonial army and 
mili~ry organizations based upon self-equipment and self-provisioning' 
have existed. For example, the granting of land constitutes, as we shU 
see, a form of devolving the burdens of equipment and maintenance' 
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from the lord upon the soldiers themselves, but it also leads, under eel'" 

tain circumstanCes, to a significant weakening of his power of disposi-
~~ , 

Ho~er, scarcely anywhere does the political authority of the 
patrimom~ prince rest exclusively u~n the fear of his patrimonial mili
tary power. Wherever this fear was very real, it meant in effect that 
the ruler himself became so dependent on his army that, in the event 
of his death, of ill·fated wars and similar cases, the soldiers simply dis
persed, went on strike, df!P05E!d and installed dynasties, or they had tQ 
be newly won through donations and promises of higher pay; of course, 
they also could be made to' desert the ruler through the same means. In 
the Roman empire this phenomenon was the consequence of the mill
tarism of the Severans, and under Oriental sultanism it was a regular 
feature. The result was the sudden collapse of a patrimonial regime and 
the equally sudden rise of a new one, and therefore, great political in
stehility. To an extreme extent, this was the fate of the rulers in the 
classic locale of patrimonial armies, the Near East, which was also the 
classic location of "sultanism," 

6. Patrimonial Domination and Traditional Legitimacy 

As a rule, however, the political patrimonial ruler is linked with the 
ruled through a consensual community which also exists apart from his 
independent military force and which is rooted in the belief that the 
.wer's powers are legitimate insofar as they are traditional. Hence we 
will cgll "political subjects" those who are in this sense legitimately 
ruled by a patrimonial prince. They differ 'from the freemen of the 
judicial and military folk community (Ding- und Heergenossen) by be
ing subject to taxes and service for political purposes;. they differ from 
the personal retainers of the patrimonial lord by virtue of the right of 
mobility, which exists at least in principle and which they share with 
the free retainers who are only manoriaL not personal dependents. 
Furthermore, the political subject differs from the personal retainer by 
owing traditional and therefore fixed services and taxes, just as the 
manorial retainers do. However, he differs from both in that he can 
freely dispose of his property and, in contrast to the free manorial re
tainer, also of his land, insofar as the prevailing order limits this at all; 
the political subject can bequeath his property according to custom and 
can marry without the lord's consent; in legal matters he does not ad
dress the mallorial or house officials, but one of the various courts, if he 
does not resort to self help by feuding. This he is entitled to do as long 

 



6] Panimonial Domination & Traditional Legirimacy I 01.1 

as the feud is not outlawed by a general public peace edict (Land
frieden). For in principle he has the right and hence also the duty to 
bear arms. 

Howeve!, the bearing of arms also obliges the political subject to 

follow the prince's call to arms. Despite the predominance first of feudal 
and later of mercenary armies, the English kings stressed to their politi
cal subjects the duty of owning their own arms and of equipping them
selves, gradated according to their property. And in the case of the 
rebellious Gennan peasants of the I6th century the traditional possession 
of arms was still Important. However, this "militia" of merely political 
subjects was by right only available for traditional purposes, for the 
defense of the country (Landwehr) that is, but not for the various feuds 
of the patrimonial prince. Although the professional or patrimonial army 
of the prince was formally a hired army, it too could resemble in sub. 
stance a levy of the militia, if it was indeed recruited from the subjects; 
the militia, on the other hand, could oca!sionally approximate the pro
fessional army. The battles in the Hundred Years' War were fought not 
only by knights but very prominently also by the English yeomanry, and 
a great many patrimonial forces were intermediate between a patrimonial 
anny proper and a levy. The more such fOIOill$ were levies and the less 
they were sped6cally patrimonial troops, the more limited was the 
prince in their use and the more tied by tradition was he with regard 
to his political power vis-a-vis the subjects; a levy would not have un
conditionally supported his violation of tradition. Therefore it was his
torically important that the English militia was not a patrimonial army of 
the king, that it was based on the freemen's right to bear arms. To a 
large extent the militia was the military .. of the great revolution 
against the tax claims of the Stuarts, ~ violated tradition, and the 
negotiations of Charles I with the vic:tlDJus parliament, which were 
hopeless on this score, ultimately conoemed the control over the militia. 

The subjects' tax and s~rvice obligations deriving from political 
. domination were as a rule not only quantitatively more clearly circum

scribed by tradition than those stemming from manorial and personal 
dependency, but were also legally distinguished from the latter. In 
England, for example, the property of the freemen rather than the re
tainer was charged with the tri~ '1Sl!Ussiuzs: the responsibility for 
I) the construction of fortifications, :2.) road and bridge construction, 
and 3) the military burdens. In southern and western Germany as late 
as the 18th century the services owed to the judiciary Ion:! were sep
arated from duties deriving from personal dependence (LfSibJumsc1urft); 
the former were the only remaining personal obligations after personal 
dependence proper had been transformed into a rent claim. Thus, the 
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obligations of freemen are evelywhere bound by tradition. Taxes levied 
in \iolation of tradition and by virtue of special decrees, to which the 
subjects yjelded with or withQut a particular agreement with the ruler, 
often' continued to denote by their names (Ungeld or maLtt"lra) their 
irregular origin. However, patrimonial domination inherently tends to 

force the extrapatrimonial political subjects just as unconditionally under 
the ruler's authority as the patrimonial subjects and to regard all powers 
as personal property, corresponding to the mas,ter's patriarchal power 
and property. OJ) the whole, the extent of the ruler's success depended 
upon the power constellation and, apart from his own military power, 
especialJy upon the mode and the impact of certain religious inBuences, 
as we wiD 'show later. Margi~al cases in this respect were the New 
Kingdom in Egypt and the Ptolemaic empire, where the distinction be· 
tween royal coloni and free landowners, royal domains and other lands 
practically disappeared. 

7. The Patrimonial Satisfaction of Public Wants. Uturgy 
and Collective Responsibility. Compulsory 
Associations. 

The patrimonial satisfaction of public wants has its distinctive fea
tures as weD as features which also occur in othedorms of domination. 
The liturgical meeting of the ruler's politkal and economic needs is 
most highly developed in the patrimonial state. This mode of meeting 
demands has different fonns and effects. We are here interested in those 
consociations of the subjects which derive from liturgical methcxls. For' 
the ruler liturgical methods mean that he secures the fulfillment of 
obligations through the creation of heteronomous and often hetero
cephalous associations held accountable for them. Just as the kinship 
group is amwerable for crimes of its members, so these associations are 
liable for the obligations of all members. Among the AngloSaxons, 
for example, kinship groups were in fact the oldest units which 
the ruler held accountable. They guaranteed to him the obedience of 
their members. Similarly the villagers became collectively liable for the 
individual inhab!tant's political and economic obligations. We saw 
earlier that this could result in the hereditary attachment of the peasants 
to the village; the 'individual's right to a share 'of the land could in this 
way tUm into a duty to participate in the production of a yield, it:.. the 
interest of the contributions owed to'the ruler. 

The most radicallitur~cal auangement is the transfer to other vo-
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cationaI groups of this hereditalY attachment: thus corporations, guilds 
and other vocational groups established, legalized or made compulsory 
by the ruler become liable for specific services or contri:butions of their 
1Jieinbers. hi compensation and eSpedally because'of his own interest in 
preserving the subjects' economic capacity, the Iuler customarily. grants 
a monopoly on the respective economic pursuits and ties the individual 
and his heirs to the association, both with respect to their peIsons ~nd 
their property. lbe obligations may consist of contributions speciSc to 
the respective trade, for example, the production and maintenance of war 
materials, ~l1t th~y may also comprise other duties, for ,example, ordi
nary military contributions or tax payments. Sometimes it has been as
sumed that even the Indian castes were at least in part of liturgical 
origin, but at present there is no sufficient basis for this opinion. It is 
also ~ doubtful to what extent the use of the early medieval guilds 
'for military, political and other contributions and their official establish
ment (Oflil;il1t) was a really important factor in the very wide spreading 
of the guild system. In the Indian case the primary inRuence must 

'definitely be ascribed to magic-religious and status differences as well 
as to racial ones; in that of the guilds voluntary association played the 
ma JOI role. But elsewhere the compulsory liturgical association has been 
common, and by no means only in patrimonial regime, although there 
it was of,en installed with the most radical thoroughness. For such 
regimes it is natural to view the subject as existing for the ruler and 
the satisfaction of his needs, and therefore also to consider the sig
nificance of his economic activities for corresponding liturgical capacities 
as his raison d'etre. Accordingly, liturgical methods of. meeting public 
needs plevailed especially in the Olient: in Egypt and in parts of the 
Hellenistic world, and again in the late Roman and, the Byzantine em
pire. With less consistency these methods were also applied in the Occi
dent and played a considerable role, for example, in' English administra
tive history. Here liturgical bonds usually do not signi6cantly fetter ~he 
person, but essentially affect his property, especially his landed property .. 
However, they share with the Oriental liturgies the existence of a ,com
pulsolY association guaranteeing collective liability for the obligatio~ of 
the individuals, on the one hand, and a link, at least de facto, wjth a 
monopoly position on the other. , , ' ',' . 

One example is the guarantee of public peace and order called.\n 
England the frankpledge: the compulsory collective liability of a groUp 
of neighbors for the law-abiding behavior arid political compliance, of 
every member. lliis institution is found in East Asia (China and Japan) 

, as well as in England. For the sake of public order neighbors were or
ganized and registered in groups of five in Japan and of ten in China 
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and made cOllectively liable. The beginnings of such an organization 
existed in England already before the Norman period, which greatly 
relied on such arrangements. Compulsory associations' whose members 
,.:ert: co~lectively liable to criminal persecution were made responsible for 
the appearance of an act:used in court, for giving infOImation about guilt 
or innocence in criminal cases involving a neighbor-a function from 
which the institution of the jury developed-, for the ap~ance in 
court of "jurors," for providing the militia, for the military trinocla 
necessitas and later for me mpst diverse public burdens; these associa
tions were at least in part established specificaI,ly for these purposes, and 
landed property in particular was made liable [for the obligations im
posedJ. ~e associations were penalized by the king po falso iudkio as 
weII as for other violations of the public duties for which they were 
coIIectively liable. In tum, they 'held their members accountable per
sonally and with their property, and the political burdens were therefore 
quite regularly conceived to be linked to the most "reaf' kind of property, 
the individual's land. For these reasons the liturgical compulsory organi
zations later became the source of the English municipal associations 
and therefore of self-government, mainly in a twofold fashion: I) 1he 
internal apportionment of the obligations demanded by the ruler became 
their autonomous affair; 2.) certain of their public duties which could 
be ful61Ied only by propertied members were delegated to the latter 
and, by virtue of the resulting in8uence, became status rights of the 
propertied who proceeded to monopolize them. An example is the 
office of the justice of the peace. 

For the rest, every political obligation within patrimonial administra
tion had an inherent tendency to tum into an impersonal 6xed obliga
tion to render contributions resting on concrete objects of wealth, 
especiaIIy on land and also on production shops and sales points. This 
was hound to happe!? when the liturgical coIIective duties did not 
hereditarily bind the individual at the same time that the "chargeable" 
objects remained or became alienable. For in this case the ruler had 
generally no choice but to depend for the ful6IIment of his demands 
upon that which remained always visible and within his reach: "visible 
profitable property," as it was allIed in England, and that was primarily 
real estate. 1he ruler would have required a very extensive coacive 
apparatus in order to get hold, in each instance, of the per.;ons who 
were under liability, and this difficulty exactly was the reason for the 
system of compulsory associations upon w~ch this task devolved. How
ever, these assoaations, too, £aced the same difficulty if they were not 
aided by the coercive apparatus of the ruler. 

Thus a litllrgical meeting of public needs could develop_into two 
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very different sauctur,es: In one marginal case it could lead to local 
administration by largely independent Iatmoratiores; this adminisaation 
was connected with a system of spedfic obligations whose extent and 
manner were aaditionally detennined and which rested on specific 
p~ objects. On the other extreme a personal patrimonial depend
ence of all subjects could develop which tied the individual hereditarily 
to the land, the vocation, the guild and the compulsory association and 
which exposed the subjects to very arbiaary demands; these demands 
were advanced within highly unstable limits merely set by the ruler's 
concern for the subjects' penn anent capacity to ful6I1 their obligations. 
The more technically developed the rulers own patrimonial position 
was, and especially his patrimonial military power on which he could 
rely also against his political subjects, the more easily the second type, 
total dependency, could prevail. 'The majority of these cases was naturally 
intennediate. We have already dealt with the significance of the ruler's 
military power, his patrimonial army. However, besides the army the 
coercive administrative apparatus available to the ruler was important 
for determining the size and quality of the enforceable demands. It was 
never possible or useful for the luler, if he strove for an optimal personal 
power position, to tum all desired services into liturgies based on col
lective liability: he was always in need of a body of officials. 

8. Patrimonial Otrces 
""" .. 

In the simplest case the prince's &1 ,IF nains comprise his own 
household, together with a complex of IIIIIIDrial dependencies to which 
the hooseholdS of manorial peasants are attached. This already requires 
an organized administration and hence a suitable d,ivision of functions 
developing in proportion to its size; the latter is even more true of the 
attached political administration. In this fashion the patrimonial offices" 

, come into being. The crown offices which originated in the household 
adminisaation are sirpilar alI over the wadd Besides the house priest 
and sometimeS the rulers peIsonal phy.;idan lft: 6nd the supervisors of 
the various branches of the administraUQn: the lord high steward for 
the food supplies and the kitchen; the butler or cupbearer for the wine 
cellar; the marshal Cronnitable: comes stabuli) for the stables; the 
Frcmvogt for the peasants' compulsory services; the inrendam for cloth
ing and armor; the chamberlain for treuury and revenues; the seneschal 
for general administration. There were other supervisors for whatever 
branches resulted from the household's administrative needs. In a 
grotesque degree this differentiation was maintained at the Tuph court 
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up ~ this century. Any task transcending the imm~iate h~usehold op' 
eratlOrls was at D.JSt subsumed under that part of the household ad· 
~stration to which it. was most closely related. For e"ample, the 
cori:iIIJand over the 'cavalry 'was given to the supe~r Of the stables, 
the marshaL AU officials a're charged, in addition to their administrative 
tasks proper, with attendance on the person of the ruler and with rep' 
resentational duties; in contrast to a bureaucratic administration, there is 
no professlonal specialization, but just like bureaucIatic officials, the 
patrimonial officials usually develop into a statJis group set off from 
the ruled.. The sordida'munera ana f>['era servilia of the manorial or 
personal dependents are everywhere differentiated, in late Antiquity as 
wen asduring the Middle Ages, from those higher, courtly, administra
tive setvices and liturgies which devolve upon the ministeriales and 
which, at least in the ser~ice of great lords, later come to be considered 
worthy also of a free man. 

, The ruler recruits his officials in the beginning and foremost from 
those w~ are his subjects by virtue of personal dependence (slaves and 
seIfs), for of their obedience he can be absolutely sure. A political ad
ministration, however, can rarely rely on them alone. The political rulers 
were 'nearly always compelled to recIUit their officials also in an ex
trapatrimonial fashion, not only because of the subjects' resentment 
when they saw unfree men rise above everybody else in power and 
status, but aiso because of the direct administrative needs and the con
tinuation of prepatrimonial forms of administration. On the other hand, 
free men detived such great advantages from serving a lord that they 
accepted the at first inevitable submission to the luler's personal power. 
For wherever ~ible, the ruJer insisted that officials of e¢rapatrimonial 
origin accept the same personal dependency as the officials recruited from 
unfree men. Throughout the Middle AgeS the official had to become 
familiaris [a household dependentl of the prince in patIimonial states 
proper (for e"ample, also in the patrimonial state of the Angevins in 
Southern Italy, as the most knowledgeable peIson of this matter con
finned to me).2 The free men who became ministe,iales in 'Cermany 
surrendeIed their land to the lord and received it back from him as 
service land suitably enlarged. After the extensive debates on the origin 

. of the ministeriales it no longer seems doubtful today that they came at 
first from unfree strata, but it also seems certain that their rue as a 
status group was due to the massive inRnx of free men adhering to a 
knightly style of life. I!'verywhere in the Occident, and especIally in 
England, the ministeriales, were absorbed as, equals ~y the knig~t1y 
stratum. In practice this meant thattneir position was largely stereotyped 
and that' therefore the lord's claims were firmly limited; once ~is had 
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happened it stood to reason that the ruler could demand of them only , 
Sen1ces conventionally befitting a knightly status group' and that it) gen
eral he had to adhere to the proper status conventions in his relations· 
with them. 

The position of the minist.eri4les was further stereotyped when the 
ruler issued reglements and thus created a Dienstrecht (service laW) 
which turned. them into members of a legally autonomous groUp (Reents
genossm), as was the consequence of the medieval service laws. Su b· 
sequently the group members monopolized the offices, established fixed 
rules and especially the requirement of their consent for the inclusion 
of new members into the corporate group, delimited services and fees 
and formed in every respect a closed status group, with which the ruler 
had to come to terms. Thereafter the ruler could no longer deprive such 
an official of his service 6ef, unless a judicial verdict directed its for- . 
feiture, and that means in the Occident a verdict of a court composed 
of ministerUales. Finally, the officials' power reaches its apex when they 
Of some of them, for example the highest-ranking court officials, demand 
that the ruler select his policy-making officials only according to their 
proposals or mandatory recommendation. Such attempts were occa
sionally made. However, in nearly all cases in which the ruler's ad
visors successfully imposed their recommendation for the selection cl' 
his top officials, these advisors were not offic.ials and especially not 
ministeriaks, but the congregated council of his great vassa"4 or ·of the 
country's honoratiores; in particular, they were representatives of the 
Estates. According to the classic Chinese tradition, the ideal emperor 
appoints as his prime minister the person recommended as the most 
competent one by the great nobles at court, but it is unclear Whether 
these are autonomous honoratiores and vassals or officials; it is cel,tain· 
that of the E.nglish barons who raised the same demand repeatedly in 
the Middle Ages only a few were officials, and these did not raise it in 
their capacity as officials. 

. Wherever possible the ruler attempts to avoid such monopolization 
of offices by status groups and such stereotyping of the administrative. 
services by appointing hereditary ~ dependents or aliens who are 
completely dependen~ upon him i'b.e more offices and offiCial duties are 
stereotyped, the more natural is the lord's attempt to free himself from' 
such monopolies when new administrative tasks arise and new offices 
have to be created; in fact, this attempt was made especially at such 
occasions,' sometimes successfully. However, the ruler is always con
fronted with the indignant opposition of the native aspirants to offiCe 
and sometimes also of the subj~ts. Insofar as this is a struggle of the 
local honoratiores for the monopoly of local offices, it will be treated 
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later. But wherever the ruler creates typical and lucrative offices. he must 
face attempts at monopolization by certain strata, and it is a question of 
power to what extent he can resist these powerful interests. 

The monopolistic, legally autonomous sodality (Rechtsgenossen
scMft) of the ministetiales and therefOl'e also their sodalian association 
with the ruler was mainly a phenomenon of Occidental law. But traces 
of it can also be found elsewhere. In Japan, according to Rathgen, the 
han (i.e., "fence"), the community of the dcDmyo and hi:; free an~ 
tioaes or ministeriales (samurai). was considered the holder of the sei
gneurial rights of which the lord could avail himself. However, the 
articulation of the sodality law was nowhere as consistent as in the 
Occident. ' 

"rhe typification and monopolistic appropriation of the POWeIS of 
office by the incumbents as members of such a legally autonomous s0-

dality created the estate-type of patrimonialism. 
The monopoly of the minis~ on the court offices is an example 

of Court prebends; an example in the political 6eld is the monopoly of 
the members of the English bar on the offices of the bench. Examples in 
the history of church administration are the monopolies of the ulemas 
on the positions of the ~, mufti and imdm and the numerous 
monopolies of similar Occidental graduates in the ecclesiastical prebends. 
But whereas in the Occident the typification of the positions cl the 
mini~ gave to the individual a relatively secure sodality right to 

the office speci6cally granted to him, this was by and large far less true 
of the Orien.. J'here the offices were indeed highly stereotyped, hut the , 
incumbent himself remained freely replaceable; as we shaD see, this ~ 
suIted trom the absence of certain Occidental Estate features and from 
the military p7Wtt position of the Oriental ruler which had a different 
fOt· ;cal and ~onomic basis. 

9. Patrimonial versus Bureaucratic Oflicialdom 

Patrimonial officialdom may develop bureaucratic features with in
creasing functional division and rationalization, apeaally with the ex
pansion of clerical tasks a~d of authority levels through which official 
business must pass. But the genuinely patrimonial office difFets so-
ciologkaDy from the bumtucratic one the mOle distinctly, the more 
purely each type has been articulated. 

The patrimonial office lac1cs above all the bureaucratic separation of 
the "private" and the "official" sphere. For the political administration, 
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roo, is treated as a purely personal affair ·of the ruler, and political power 
is considered part of his personal pr.operty, which can be exploited by 
means of contributions and feeS. His exercise of power is therefore en
tirely discretionary, at least insofar as it is not more or less llmited by 
the ubiquitous intervention of sacred traditions. With the exception of 
traditionally stereotyped functions, hence in all political matters proper, 
the ruler's personal discretion delimits the jurisdiction of his officials. 
Jurisdiction is at fi~t completely Buid-if we want to use this specifically 
bureaucratic concept here at all. Of course, each office has some sub· 
stantive purpose and task, but its boundaries are frequently indetenni' 
nate. Originally, however, other officials do not differ on this score from 
patrimonial officials. At rust, only competing powers create stereotyped 
boundaries and something crkin to "established jurisdictions." However, 
in the case of the patrimonial officials this derives from the treatment 
of the office as a personal right and not, as in the bureaucratic state, 
from impersonal interests----«cupational speciali'Zation and the endeavor 
to provide legal guarantees for the ruled. 'Therefore this quasi-jurisdic
tionallimitation of the powers of office results primarily from the com· 
peting economic interests of the various patrimonial officials. Insofar as 
sacred tradition does not prescribe certain official acts, they a~e dis
cretionary, and hence the lord and his officials demand a compensation 
in each case, either arbitrarily or according to established rates. Thus 
the distribution of these sources of income provides a strong incentive 
for the gradual delimitation of administrative jurisdictions, which was 
at 6tst almost non..existent in the political sphere of the patrimonial 
state. To protect their fees the English lawyers, for example, insisfed 
upon the appointment of judges exclUSively from their midst and upon 
admission to their own ranks exclusively of apprentices trained in law 
offices. In contrast to other countries,. the university graduates trained 
in Roman law were thus excluded. This also preve.nted the reception of 
Roman law. For the sake of £ee$ the secular courts fought with the 
ecclesiastic ones, the common-law courts with the chancellery courts, 
and the three great courts-Exchequer, Common Pleas, King's Bench 
-with one another and all other courts. Jurisdiction was determined 
most of the time by compromises among those interested in taking fees, 
not primarily and never solely by rational considerations. Since jurisdic
tions often overlapped the courts competed with one another. for the 
favor of the clients by resorting to various incentives, in particular con
venient procedural 6ctions, lower fees, etc. 

However, this example refers to officestbat were already perpetuated...-
and typinea, a condition which even in large and permanent political 
structures developed only gl'adually. In the beginning we 6nd as a rule 
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the t.d hoc official whose powers are defined by a concrete purpose and 
whose selection is based on personal "trust, not on technical qualifica
tion. Wherever the adminisa:ation of a large political realm is patri
monial, every attempt at identifying "jurisdictions" is lost in a maze of 
official titles whose meaning seems to change quite arbitrarily; witness 
Assyria even during the perioq. of its greatest expansion. When the 
ruler's polftical operations are appended to -his purely economic con
cerns, they appear as auxiliary resources which are used merely accord
ing to need and opportunity: The political administration is at first in
tennittent, entrusted to that person--most of the time a court official or 
table companion--who in the concrete "case appears to be the most quali
fied and. above all, nearest to the ruler. For the personal discretion and 
the favor or disfavor of the ruler are decisive as a matter of principle 
and not just as a matter of fact, as of course it does happen everywhere. 
This also appLes to the relation between the ruled and the officials. Tbe 
latter are permitted to do whatever is compatible with the power of 
traditIon and the ruler's interest in the preservation of the subjects' com
pliance and economic capaCity to support him. Absent are the binding 
norms and regulations of the bureaucratic administration. Decisions are 
made ad hoc not only in areas of novel or significant problems, but 
throughout the realm of the ruler's powers, insofar as these ~re not 
curbed by well-established rights of individuals. Hence the exercise of 
the ruler's powers by the officials proceeds in two often unrelated areas: 
one in which it is limited by ob~igatory and sacred tradition or definite 
individual lights, and one in which the ruler's personal discretion pre- . 
vails. This may create conflicts for the officials. A violation of the old 
customs may be an offense to perhaps dangerous forces, whereas dis
obedience to the ruler's orders is a criminal disregard of "his powers of 
injunction CBanngewalt) and subjects the violator, in the terminology 
of English law, to the ruler's misericordia: his right to impose arbitrary 
sanctions. The conflicr between tradition and the ruler's judicial rights 
(Herrenbann) is everywhere irrecondlable wherever they overlap. Long 
after tht powers of polidcal offices have been standardized within fixed 
territorial jurisdictions, as for the English sheriff of the Nonnan pel1od, 
the rulu suspends, exempts and redresses in principle according to his 
own discrC!tions. 

In contrast to bureaucracy, therefore, the position of the patrimonial 
official de lives from his purely personal submission to the ruler. and his 
position vis-a-vis the subjects is merely the external aspect of this reration. 
Even when the political official is not a personal household dependent, 
the ruler demands unconditional administrative com'pliance. For the 
patrimonial official's loyalty to his office (Amtstreue) is no! an im-
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perso~ commitment (Diensttreue) to impelsonal tasks which define its 
extent and its content, it is rather a servant's loyalty· based on 8 . stIicti y 

, personal relationship to the IUler and on an ohligation of fealty which 
in pIinciple pennits no limitation. In the Germanic kingdoms the king 
threatens even free officials with disfavor, with blinding and death in the 
case of disobedience. However,' in relation to other persons the official 
partakes in the Iuler's dignity because and insofar as he IS personany 
subject to the ruler's authority CHerrengewalt). In the Gennanic king
doms only the royal official has increased Wergild, irrespective of status, 
but not the free judge~f the folk community (Volksrichtcr), and every
where the servile officiaL although he is not a free man, easily rises ahove 
the free subjects. All patrimonial service regulations, which would be 
reg ements according to our [bureaucratic] notions, are ultimately noth
ing but purely subjective lights and. privileges of individuals dedving 
from the mler's grantor favor; in fact, this can be said for the entire 
system of public f'orms of the patrimonial state in general. I t lacks the 
ob!ective norms of the bureaucratic state and its "matter-of-factness," 
which is oriented tow~rd iIllpelsonal purposes'. The office and the exer
cise of public authority serve the IUler and the official on which the 
office was bestowed, they do not serve impersonal purposes. 

10. The Maintenance of Patrimonial O{flcials. Benefices 
in Kind and Fees 

Originally the patrimonial officials a~ tYFic:lHy maintained at the 
ruler's table and from his supplies, ac; is e'very other household member. 
As a basic component of tile household. c~mmensality gained far-reach
irLg 'symbOlic significance and extended fM beyond its boundaries, a 
development in which w ... :,; • .! here not interested. At any rate, patri
monial officials, e-speciaUy their highest r<!nl:s, retained for a long time 
the right to be fed at the lord's table Wfle7'! ~hey were' present at court, 
'even if die ruler's t:-lble had long c~nscd lO be important for their 
maintenance. 

When the patrimonial official lea\'es this intimate community, the 
result is naturaIIy ~ diminution of the ruler's dir~t eOf!f(OI. The ruler 
could indeed make the official's economic compensation completely de
pendent upon his di$cretion and thus put the official in a precarious 
position, but this Was not feasible in a rdabvely large apparatus andi t 
was dangerous for the ruler to violate regulations onte rh~y had been 
established. The ma1ntenance in- the ruler's' household was therefore 
sucC&.~ed very early by the granting of benefices or fiefs to pa~imonial 
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officials who had their own household. We will deal first with the bene
fice. This important institution, which as a iule also implies a definite 
"right to the office" and thus its approprUtion, has had the most diverse 
fates. At first, the benefice was, as in Egypt, Assyria and China, an 
allowance in kind from the depots and granaries of the ruler (king or 
god), as a rule for life. For example, when the commensality of the 
temple priests was dissolved in the ancient Orient an allowance in kind 
provided by the temple granary was introduced. Later these allowances 
became alienable and were negotiable eve.n in fractions (for example, 
for single days of each month); thus they were something like fore
runners, at the stage of natural economy, of modem government bonds. 
We shall call this type benefices in kind (Deput'''prunde). 

The second type is the fee benefice (SportelpfTunde): the assign
ment of certain fees which the ruler or his representative can expect 
for official acts. This type of benefice removes the official even further 
from the Iule~'s household, because it is based on revenues of a relatively 
extrapatrimonial origin. Already in Antiquity this kind of benefice was 
subject to purely commercial transactions. A large part of those priesdy 
positions, for example, which had the character of an "office" (and not 
of a free profession or, conversely, of a family's hereditaIY possession) 
were publicly sold in the ancient polis. It is not known to what extent 
the trading of benefices was practiced in Egypt and the ancient Orient. 
But in view of the prevailing interpretation of the office as a "living," 
such a development would have been natural in those areas. 

Finally, the benefice could also take the form of a landed betufice 
assigning office or service land (Amts- oder DienstllJnd) for the in
cumbent's own use. This approximares the fief and gives the benefice
holder greater autonomy from the lord. The lord's officials and thegns 
by no means 'always welcomed the ~tion from his table community 
since this imposed upon them economic rish and the burden of a house
hold. But their desire to found a family and to be independent pre
dominated. On the lord's part it became necessary to unburden his_own 
household, since with the growing number of table comfanions expendi
tures in~ tremendously and beyond the point 0 control; at the 
same time the household remained exposed to the 'vicissitudes of income 
Ructuation. It was clear, howeVer, that in the case of a secular official 
who had a family the separation immediately resulted in a drive for 
hereditary instead of merely lifelong appropriation of the benefice. In
sofar as the fief is concerned, we will be treating this process in another 
context. 

The appropriation of bene6ces took place especi&y in the' early 
period of the modem patrimonial-bureaucratic state. nus process OC'-
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curred everywherl, mOst snongly in the papal Curia, in France, to a 
lesser extent in England. because there a smaller number of officials was 
involved. At stake were primarily fee benefices. which were either be· 
stowed upon intimates or fa\,orites with the permission to hire a more 
or less proletarian deputy who did the real work, or they were given to 
interested persons on a 6xed lease or for a lump sum. In this way the 
bene6ce became a patrimonial possession of the leaseholder or pur
chaser. and we can observe the most diverse arrangements •. including 
hereditability and alienability. To begin With. the official may give up 
his benefice for a compensation paid by the· interested person, while 
claiming the right vis-a-vis the ruler to propose the successor for the 
position which is his by virtue of purchase or rental Alternatively, a 
body of officials, for example. the collegiate booy of a court, may claim 
the right of making such proposals and then proceed in the common 
interest of the colleagues to set the conditions for transferring the bene-
6ce to an outsider. The lord. of course, wanted to participate in one 
~ay or another in the proSts of such a transfer since he 'I:lad granted the 
bene~ and originally never for life. Accordingly he, too, sought to 
establish guidelines for such transfers. The results greatly differed from 
case to case. For the Curia and the princes the trading of offices---that 
means, the capitalization of fee incomes through the massive creation of 
fee bene6ces in the' form of sinecures-became a 6nancial operation 
which was most important for the coverage of their extraordinary needs. 
In the Papal States the wealth of the nepotes derives to a significant 
extent from the exploitation of fee bene6ces. . 
. In France the de faew hereditability and the trade of bene6ces began 

with the parlements-the highest court authorities-and subsequently 
encompassed all ranks of 6nancial and administrative officialdom, in
cluding the 1"'wdts and baillis. When an official resigned, he sold his 
bene6ce to a successor. The heirs of a deceased official claimed the 
same right (survivance), since the office had become a property object. 
After several abortive attempts at abolishing this practice, the royal 
treasury began to share in the deal, from 1567 on, by receiving a 6xed 
fee from the successor (droit de resignation). In 1604 the whole prac
tice was systematized in the form of the paulette, so called after its 
inventor Charles Paulet. The survivance was affirmed, but the Crown's 
droit de resignation was sharply reduced; in'~ts stead the office-holder was 
obliged to pay to the Crown annually ode and two thirds percent of 
the purchase price, and the revenues were in tum annually leased by 
the Crown (6Ist to Paulet). The purchase price of the bene6ces went 
up as income opportunities improved. and this again meant higher gains 
for the leaseholder and the ~rown. However, this office appropriation 
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made it virtually impossible to dismiss officials (esfHil=ially the members 
of the 'PatZements). For an official could be dismissed only if the Crown 
refunded the purchase price of the bene6re, a step which it was hesitant 
to take. It was only on August 4, 1789 that the Revolution eradicated 
office appropriation, and· even then it had to pay a compensation of 
more than one-third of a billion livres. If the king tried to impose his 
will upon the 'PatZements, he could be thwarted in case of need by a 
general strike-mass resignation which would have forcro him to pay 
back the total purchase value of aD bene6ces; this happened repeatedly 
before the Revolution. . 

Appropriated benefices were one of the mainstays of the noblesse 
de robe, that important status group in France which formed the leader~ 
ship of the tiers etat against the king and the landowning or court 
aristocracy.-

. By and large the Christian clergy in the Middle Ages was main
tained through endowment with land or fee benefices. Originally the 
church had been supported by the offerings of the community--ever 
since it had become nec-ess3ry to make economic provisions for the 
maintenance of the religious services by forming a "profession"; and this 
in tum had made the professional clergy completely dependent on the 
bishops, who disposed of the offerings. This was the noImal state of 
affairs in the old church of the cities, which were then the beareIS of 
Christianity. If we disregard some other peculiarities, the church was a 
patriarchany modified bureaucracy. But in the Occident the urban char
acter of religion eventuaIIy disappeared and Christianity spread into the 
countIyside, which was stilI,du!p in the natural economy. Some of tIie 
bishops gave up their urban residence, especially in the North. Many 
of the churches were secularly owned (Eigenkirchen), either by the 
peasant community or the manorial lord, and the clergymen frequently 
became the latter's dependents. Even if the secular builders and patrons 
used the more considerate form of endowing the church with fixed rents 
or with glebe, they would claim the right of appointing and even of re
moving the priest; this naturally resulted in a fundamental weakening 
of the bishop's authority and also in a significant decrease of the clergy's 
religious interests. As early as during the. Fran~ish kingdom the bishops 
attempted, most of the time unsuccessfully. to prevent the predominance 
of benefices by establishing conlmunalliving at least for the clergy of the 
chapter. Time and again the monastic reform movement had to fight 
against the displacement of monastic communism by a phenomenon 
typical of the Eastern church: The transfonnation of the monks into 
bene6ce-holdeIs, who often lived outside the monastery, and of the 
monasteri~ themselves into "social security" agencies for the nobility. 
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The bishops could not prevent the prebendalization of clerical positions. 
The bishoprics of the North, tspedally those in which the bishop main
tained his urban residence, were very large and required subdivision; this 
contrasts with die South where each of the numerous cities had its own 
bishop. Since many churches and their revenue sources were privately 
controlled, the bishop could not treat them as his free office property, 
even if otherwise the canonical conditions were gradually introduced. 
The benefice was created simultaneously with the parish; only some
times was it conferred by the bishop. In the European mission territories 
the benefices and the corresponding property were provided by powerfl.11 

, secular founders who wanted to retain control over most landed prop' 
• erty. The same can be said of the position of the bishops, even in face 

of the claim to supremacy of the papal power; they were at first appointed 
almost at will by the secular rulers who were both accepting and regulat
ing the church, and as trusted advisers they were endowed with political 
rights. Thus the development of the church hierarchy veered toward 
decentralization, and at the same time also toward appropriation of pa
tronage by the secular rule!s, whose pxebendal house priests or feudal 
vassals the church officials tended to become. 

By no means only feudal princes were eager to have the learned and 
literate clergy, cut off from family ties, as cheap and qualified man
power in whose hands the hereditary appropriation of offices ileed not 
he feared. The Veneti~.ln overseas administration, for instance, lay in 
the hands of churches and monasteries up to the conflict about lay in
Vestiture. This conRict marked an important phase in the establishment 
of the urban bu~eaucracy, since the subsequent separation of church 
and state abolished the clerics' oath of allegiance to the doge as well 
as the electoral initiative, supervision, affirmation and investiture on his 
part. Up to that time the churches and monasteries directly leased and 
administered the colonies or were the de facto center of a settlement in 
their role as domestic arbitrators and diplomatic representatives of 
Venetian interests. 
, The German 'imperial administration of the Salk emperors and their 
political power were rooted primadly in the disposition over church 
property and especially in the obedience of the bishops. The familiar 
reaction of the Gregorian epoch wa~ directed against the utilization of 
the clerical benefice for secular ends. The success of this reaction was 
considerable, but within very narrow limits. The popes increasingly 
seized control over the disposition of vacant benefices, a development 
,yhich reached its 'peak at the beginning of the 14th century. 

The benefice became one of the issues in the cultural conflict 
Kulturkampf) between church and secu'Jr power of the J4th and 15th 
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century. For throughout the Middle Ages the clerical benefice was the 
basic resource serving the purpose of ''high culture" ( GeisteskultuT ). 
Especially in the later Middle Ages, up to the Reformation and Counter· 
,Reformation, the benefice developed into the material fouR-dation of that 
class which was then the bearer of "high culture." By endowing the 
universities with the disposal over benefices the popes made possible the 
rise of that medieval ~tratum of intellectuals which, apart from the 
monks, had the most significant share in the preservation and develop
ment of scientific work; the sault! end was served by the multitude of 
benefices which they bestowed upon personal favorites, among whom 
were many scholars, relieving them of official duties. At the same time, . 
however, by flatly ignoring national difl'erences in their bestowal of 
benefices, the popes provoked that violent n,,!:jonalist resistance of the 
intellectuals, espedally of the Northern countries against Rome, which 
became such an important feature of the conciliar movement. 

Moreover, kings and barons continued in". spite of the canonical 
. injunctions to seize control over the clerical benefices. On a very large 

scale this was done by the English kings since the 13th century, pri· 
marily for the purpose of securing cheap and reliable manpower. The 
employment of clerics also freed them from dependence upon the min· 
isteriales whose services were linked to hereditarily appropriated service 
land and had become stereotyped and useless for a rational central ad· 
ministration. A celibate cleric was cheaper than an official who had to 
support a family, and he would not be tempted to strive for the heredi· 
tary appropriation of his benefice. By virtue of his power over the church~ 

. which had a very concrete meaning in this instance, the king provided 
the clerics with pensions (collatio) from church property. Clerics came 
to replace the older type of official on such a large scale that even today 
we are reminded of it by the name for ofIice personnel: clerks. The ~t 
barons were powerful enough to secure control over a large number of 
benefices or to fozee the king into disposing of them according to their 
wishes. The trading in benefices Chrocage) became very extensive. 
Hence the ever-changing coalitions of the participants, Curia, king and 
barons, in the struggle over benefices during the period of the conciliar 
movement. At one time king and parliament opposed the pope in order 
to monopolize the benefices for domestic owners and candidates, at an· 
other king and pope-joined forces to their mutual advantage at the 
expense of the native interests. The .prebendal nature of the clerical 
offices as such was not changed by the pope. Not even the Ttideritine 
reform could change the prebendal character of the mass of clerical 
positions, espedally of the regular parochial clergy who maintained a 
limited, but effective "right to the office."llle secularizations of modem 

 



10 ] ~aintenance of Officials: In-Kind Benefices & Fees I 037 

times fixed this ptebendal character even more when the economic 
maintenance of the church and its officials was transferred to the state 
budget Only the modem struggles between secular states and the 
church, and especially the separation of church and state, provided the 
[Catholic} hierarchy with the opportunity to abolish the "right to the 
office" all over the world after supplanting the prebendal system with 
one in which the clerical officials are ad nutum [at will] removable; this 
most important shift' in the church constitution has occurred almost 
unnoticea. 

The trading in benefices is essentially limited to the fee benefice 
and thus a product of the advancing money economy. An increase in 
the importance of cash fees and a growing tendency to invest wealth 
in the sources of fee incomes presuppose the formation of monetary 
wealth. Other epochs did not expe~ence an expansion in the trading in 
benefices of the kind and volume observable in late medieval and espe
cially early modem history. £rom the 16th to the 18th century. But 
$:l.milar developments Were widespread. We have already mentioned 
quite Significant begimUngs in Antiquity. "In China the office benefice 
was not appropriated because of the peculiar organization of offices, 
which we will discuss later. and therefore it never became legally 
marketable. However, in China too an office could most of the time be 
obtained only with the aid of money-il1 the form of a bribe. Although 
we cann~t say this of legalized trading in benefices, the benefice itself 
is a universal phenomenon. The obtainment of a benefice is the goal of 
education and the purpose of the academic or other degrees in China 
and in the Orient, just as in the Occident. This is veIY clearly brought 
out by the fact that the characteristic punishment for political deviation 
in China is the suspension of examinations in a province and thus the 
temporary exclusion of its intellectuals from office benefices. The te'ld
ency toWard the appropriation of benefices is also universal, although 

. results vary. Especially the self-interest of the qualified aspirants is often 
an effective counterweight to appropriation. The benefice of the Islamic 
ulemas, that means, of the status group of examined aspirants for the 
offices of the kadi (judge), mufti (ecclesiastic jUrists responding through 
fetwa) and imdm (priest), was often granted for only a short time (one 
to one and a half yeats), in order to facilitate its circulation among the 
aspirants and in order not to impair the esprit de corps in favor of desires 
for appropriation on the part of the individual. 

In addition to his continuous normal income: allowances in kind •. 
sometimes land rent and fees, the patrimonial official receives irregular 
g!fts from his lord in the case of special merit or the latter's good mood. 
Their source is the lord's thesaurus, hoard. treasure: stocks of precious 
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metals, jewelry and arms, and sometimes his stud. Precious metals are 
particularly important. Since the good will of the officials depended on 
the possibility that their merits would be rewarded, the possession- of a 
treasure was everywhere the indis~nsable basis of patrimonial domina
tion. In the argot of scaldic poetry the king is called the "breaker of 
rings" CRingebrecher). The seizure or loss of the hoard often decided 
wars between pretenders,. for in a predominantly natural economy a 
treasure of precious metals has paramount importance. We will deal 
later with the economic relations which are detennined by this fact. 

I I. Decentralized and Typified Administration As a 
Consequence of Appropriation and Monopolization 

In a patrimonial state every prebendal decentralization of the ad
ministration, every jurisdictional delimitation caused by the distribution 
of sources of fee incomes among competitors, and even more so evelY 
appropriation of benefices signifies not rationalization but typification. 
In particular the appropriation of the benefice, which mad~ the officials 
-as we hav~ seen---often practically irremovable, C3n have the same 
effect as the modern legal guarantee of judicial "independence," al
though its meaning is completely different; its aim is the protection of 
the official's right to his office, while modem civil service law endeavors 
to insure the official's impartiality in the interest of the ruled through 
"independence," that means, through his irremovability unless he has ' 
been properly tried and convicted. 

The officials who had legally or factually appropriated the benefices 
could very effectively curtail the ruler's governmental power; above all 
they could vitiate any attempt at rationaliZing the administration 
through thf' introduction of a well·disciplined bureaucracy and preserve 
the trad~tionalist stereotyped separation of political powers. The French 
parlements,. collegiate bodies of benefice-holders, in whose hands were 
the formal legalization and partly also the execution of royal orders, 
checked the king's power for centuries and blocked all innovations 
which would have been detrimental to their traditional rights. It is true 
that here, too, the patrimonial norm was accepted in principle: An 
offIcial must not contradict his ruler. When the king personally appeared 
in the midst of these assemblies of office beneficiaries (lit de justice), 
he could formally insist On the legalization of any order, for in his 
presence every vpposition had to cease, and he tried to achieve the same 
effect through direct written directiv.es (Iettre de justice). But by virtue 
of their property lights to the office, the parlements, through J'i:nLOn-
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trance. often questioned immediately afterwaros _ the validity of the 
deaee which ran counter to tradition. and frequently vindicated their 
claim to be independent bearep; of authority. The effectiveness of the 
appropriation of benefices which was at the roots of this situati.on was of 
course variable and depended upon the power distribution between 
benefice-holder and ruler, especially upon the availability to the latter of 
financial means for redeeming the appropriated rights of the benefice 
holders and for replacing them with a completdy dependent bureauc
racy. As late as 1771 Louis XV attempted through a ooup d'etat to de
stroy the preferred weapon ~ the benefice-holders in the parlements, the 
"general strike" in the form of a mass resignation, which was designed 
to enforce the king's retreat since he could not afford to -remit the pur

-chase price of the offices. In this case the officials' resignation was ac-
cepted, but the purchase price was not paid back. the officials were 
detained for disobedience, the parliaments were dissolved, new agencies 
were created in their place. and the appropriation of offices was abol
ished. But this attempt at establishing discretionary patrimonialism, 
under which the ruler could freely remove officials, failed. In 1774 
Louis XVI retracted the decrees in view of the stormy opposition of the 
vested interests, the old conBicts between king and parliament were 
revived, and only the summoning of the Estates General in 1789 created 
a completely new situation which very soon obliterated the issue of the 
privileges of the two antagonistic forces! monarchy and administrative 
benefice-holders. 

A special situation, which we wtll later casuistically analyze in 
greater detail. obtained for those officials through which the tuler 
directed the local districts, which were originally fonned out of the 
ancient folk court districts (Dingverbiinde) and sometimes also out of 
individual great domains. Here. too, the frequent appropriation of 
benefices through purchase led to typification and the splitting off of 
autonomous powers from the ruler's authority; this happened especially 

. in France. In addition, however, a decentralizing and stereotyping 
influence was exerted here by the necessity to pay heed to the general 
conditions under which an official could hold such an exposed position, 
far removed from the ruler's personal authority. A mere official who 
was completdy--economically and socially.-<lependent upon the ruler's 
favor could gain personal authOrity only un.der vety conducive condi
tions. In general at least, this w~s pennanently possible only on the
basis of a precisely functioning rational apparatus such as modern bu
reaucracy with its economic and technical preconditions, because in such 
a system specialized knowledge does itself create the necessary power. 
Under the general conditions of patrimonialism, however, and thus of 
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an administration which requires "experience" and at most concrete 
$kills (such as writing), but not rational specialized knowledge, the posi
tion of the local official was detennined by the weight of his own 
social prestige CAutOTitiit) within his local district; everywhere this 
prestige was mainly based on a capacity to maintain the style of life 
appropriate to a status group of notables. Therefore, the property
owning, especially the land·owning stratum of the subjects can easily 
monopolize the local offices. We will soon deal with this in detail. Only 
a luler with the specific gifts necessary to maintain a strongly auto· 
cratic government can impose the opposite principle: rule through 
property-less persons who are economically and SOCially completely. 
dependent upon him. This can be done only in a continuous stIUggle 
with the local honoratWies, which pervades the histolY of the patrimo
nial state. The office-holding honoratiores, who form a cohesive interest 
group, usually gain the upper hand in the long run. Not on'r in the 
Merovingian kingdom, but all over the world officials time and again 
extracted from a lord who urgently needed their support the promise 
that he will keep them in office for life and their children aft~r them.-

As the approriation of offices progresses the ruler's power, espe
cially his politica power, disintegrates into a bundle of powers sepa
rately appropriated by various individuals by virtue of special privileges 
-rights which are most variously aefuled but which, once the defini
tion has become established, cannot be altered by the ruler without 
arousing dangerous resistance from the vested interests. This stlucture 
is rigid, not adaptable to new tasks, not amenable to abstract regulationl 
and thus a characteristic contrast to bureaucracy with its spheres of juris
diction, which have a purposively abstract organization and can be teor~n
ized at any time if need be. In juxt~position to this stands the completdy 
discretionary power 'of the lord in areas in which this appropriation of 
offices has not occurred, permitting him to appoint. his personal favorites 
especially to administrative tasks and power positions which are not 
pre-empted by appropriated powers. The patrimonial state as a whole 
may tend more toward the stereotyped or more toward the arbitrary 
pattern. The fanner can be more frequently found in the Occident, 
the latter to a large extent in the Orient, where the theocratic and 
patrimonial-military foundations of power, often usurped by new con
querors, counteracted quite effectively the otherwise natural process 
of decentralization and appropriation. 

In the course of this typification the old court officials became 
purely repre..elitative dignitaries and benefice-holding sinecurists; this 
was especially true of the officials of the most powerful lords, who 
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chose no longer unfree men as court officials but nobles who naturally 
declined to handle routine tasks_ 

The more appropriation takes place, the less does the patrimonial 
state operate either ~Jding . to the concept of jurisdiction or to that 
of the "agency" in ~~~mporary sense. The sqrar.ttion of official 
and private mattel'S, of official and private property and powers was 
carried through more or less only in the arbitrary type of patrimonialism; , 
the separation disappeared with increasing prebendall7.ation and a~ 
propriation. It is true that the medieval church tried to prevent the 
free disposition over benefice revenues at least for the case of the p~ 
bendary's death, and that the secular power at times extended its ius 
spolii also to the private estate of a deceased clergyman, but in the case 
of full appropriation official and private property practically coincide. 

In general the notion of an objectively defined official duty is un
known to the office that is based upon purely personal relations of 
subordination. Whatever traces of it there are disappear altogether with 
the treatment of the offiCe as benefice or property_ The exerase of 
pPWer is primarily a personal right of the official: outside of the sacred 
boundaries of tradition he makes ad hoc dec~ons, just 'like the lord, 
according to his personal discretion. Hence a typical feature of the 
patrimonial state in the sphere of law-making is the juxtaposition of 
inviolable traditional prescription and compl~tely arbitraty decision
making (Kabinettsjustiz), the latter serving as a substitute for a regim~ 
of rational rules. Instead of bureaucratic impartiality and of the ideat.-:. 
based on the abstract validity of one objective law for all--of admin-. 
istrating without respect of persons, the opposite principle prevails.,. 
Practically evezything depends explicitly upon the personal considera-,~ 
tions: upon the attitude toward the concrete applicant and his concrete 
request and upon purely personal connections, favors, promises and 
privileges. Even the priyileges and appropriations granted by the lord 
-including especially land grants, however "ddinitive" the gJant
are very often revocable in the case of very vaguely defined "ingratitude"; 
'their validity beyond the grantor's death is also uncertain because of 
the personal quality of all relationships. These grants are therefore sub
mitted to the successor for conllrmation. Depending upon the always 
unstable distribution of power between lord and o&icials, con6rmation 
may be considered the ruler's obligation and thus pave the way hwn 
revocability to permanent appropriation as a well-desezved privilege, ·but 
it may also be an occasion for the successor to entayge his own realm 
of discretion by cashiering such special rigli 15; this last means has_, 
repeatedly applied in modern times during the rise of the ~. 
patrimonial-bureaucratic state. .' 
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Even where the lights of the officials in their relationship to the 
ruler and also the ruler's powers over them have been stereotyped by 
means of sodality lights (Genos$enrecnte) and office appropriation, 
their de facto exercise remains decisive for their relative strength; there
fore every accidental weakness of the central authority lasting any 
length of time aDd perhaps due solely to personal factors will lead to a 
diminution of its power through the rise of new conventions detrimental 
to it Hence, in_such an administrative structure the ruler's purely 
personal ability to assert his will is to a very high degree decisive for 
the always unstable content of his nominal power. The Middle Ages 
have to this extent rightly been called the "age of individualities."-

12. Defenses of the Patrimonial State Against 
Disinte gr ation 

The ruler endeavors to safeguard the integrity of his domination in 
various ways and to protect it against the appropriation of offices by 
the officials and their heirs as well ao; against other means by which 
officials can gain independent powers. To begin with, he may regularly 
travel through his realm. In particular the German monarchs of the 
Middle Ages moved about almost constantly, and not merely because 
inadequate transportation compelled them to consume on the spot the 
supplies provided by the various domains. This motive was not neces
sarily dominant: The English and the French kings as well as their 
central agencies-and the latter is the important point-had a fixed 
residence quite early, even though, as the phrase ubicumque juerimus 
in AngUs ["wherever we shall be in England"1 indicates, de iure it be
came fixed only gradually; the same was true of the Persian kings. The 
decisive fact was that only their continually renewed personal presence 
maintained their authority over the subjects. As a IUle, the ruler's per
sonal traveling was supplemented or supplanted by the "missatic" sys
tem: the systematic circling through the land of officials with special 
powers-the Carolingian missi dominici, the English circuit-court 
judges-. who periodically held popular assemblies fOI puxposes of 
adjudication and for handling complaints. '" ~ 
': Furth~more, the ruler insisted upon various personal guarantees 

from officials appointed to outside pOSitions where they were not under 
pennanent obselvation. In the crudest form this amounted to a demand 
for hostages. More subtle means were the following: a) duty of regular 
attendance at court; for example, the Japanese daimyos had to reSide 
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every other year a t the court of the Shogun and to leave their families 
pennanently there; h) compuIsOIy court service for the sons of officials 
-the cOIps of pages; c) appointment of relatives or in·laws to important 
positions-a very dubious means, as we have pointed out; d) brief 
tenures in office; this was true originally of the Frankish courts and 
also of many Islamic benefices; e) exclusion of officials from districts 
in which they had landed property and relatives, as in China; f) the 
greatest possible use of celibates for certain impoItant positions-this 
does not only explain the great importance of. celibacy for the bureau· 
cratization of the church, but above all also the use of clerics in the 
royal administration, especially in England; g) systematic surveillance 
of the officials through spies or official controllers, such as the Chinese 
"censors," who were usually recruited from personal dependents of the 
ruler or from impecunious benefice·holdels; h) creation of a competing 
office in the same district, as for example that of the coroner which was 
set up against the sheriff. A universal means of assuring loyalty was 
th~ use of officials who did not come from socially privileged strata, or 
even were foreigners, and who therefore did not ~s any social 
power and honor of their own but were entirely. dependent for these on 
the lord. 1he interests of the ruler were the same: when Claudius 
intimidated the senatorial nobility with the. threat to rule the empire, 
in disregard of the Augustean status regulations, solely with the assist· 

. ance of his clientele of freedmen, when Septimius Severus and his suc
cessors appointed as officers common soldiers of their annies instead 
of Roman nobles. or when Oriental Grand Viziers as well as the numerous 
court favorites of modern history, especially the technically most success· 
fuI agents and hence those most hated by the aristocracy, were so very 
frequently raised to their posts from complete obscurity. 

Among the devices used to maintain the control of the ruler's cen· 
tral administration over the local officials the splitting up of spheres of 
jurisdiction became very important to the development of administrative 
tlW. 1his subdivision occurred either in the fonn that the nnanct: ad· 

, ministration alone was entrusted to special officials or that civilian and 
military officials were juxtaposed to one another in every administrative 
district, a solution also suggested by technical considerations. 1ne mili
tary official then had to rely for procurement upon the civilian ad
ministration which was independent from him, and the latter in tum 
needed the military official's cooperation for maintaining its power. It 
seems that already the Pharaonic administration of the New Kingdom 
separated the magaZine administration from the military command, and 
this too was probably a technical necessity. In the Hellenistic period. 
cspeci31ly under the Ptolemies, the introduction and bureaucratization 
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of tax-farming made it possible for the ruler to main financial control 
separate from the military command. During the Principate the Roman 
administration--excepting certain areas such as Egypt and some frontier 
provinces, where this was not done for political reasons--appointed an 
autonom~s imperial prOCl4rator of finance who served as the second· 
highest provincial official next to the imperial commander or the sena· 
torial governor, and it created separate career channels for the two ad
ministrations. The reorganiozation under Diocletian divided the whole 
imperial administration into civilian and military branches, from the 
praefecti praetoriOt-as imperial chancellors and the magi$tri maitum as ' 
imperial commanders down to the prae.siks, on the one hand, and the' 
duces on the ¢her. In later periods of Oriental history, especially under 
the Islam, the separation of the office of the military romm:ander 
(emir) from that of the tax collector and tax fanner ('ami!) became' 
a finn principle of an strong governments. It has been pointed out cor
rectly that nearly every case of a permanent merger of these two juris
dictions, that means, the fusion of the military and economic power 
of an administrative district in the hands of one person, soon tended to 
encourage the administrator's disengagement from the central author· 
ity. The increasing militariution of the Islamic realm durIng the period 
of slal'e annies with its mounting dem;mds upon the subjects' tax 
capacities; the recurrent finandal collapse and the mortgaging or sei'ZUre 
of the tax administration by the troops, ended naturally eithe~ in the 
disintegration of the empire ,o.r in ~ ~ of the bene6ce system. 

Some historically important examples may illustrate the functioning 
of patrimonial administrations and especially the means with which the 
ruler attempts to preserve his power vis·a·vis the tendencies toward 
appropriation on the part of the officials. ' 

13. Ancient Egypt 

The fint consistent patrirnonial·bureaucratic administration !mown 
to us emted in ancient Egypt. It seems that originally it was solely 
staffed with royal clients-·5ervants attached to the pharaoh's court. 
later, however, officials also had to be recruited from the outside, from 
the rana of the only class technically suited, the scribes, who thereby 

"entered into patrimonial dependency. As early as the Old Kingdom the 
entire people was pressed into a hierarchy of clientage, within which a 
man without a master, was considered a good prize and, if apprehended, 
simply assigned to the pharaoh's draft labor gangs; this d~elopment 
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was propened by the overriding importance of systematic cenaa)jud 
riveNeguIation and of the construction projects during the long season 
in which the absence of agricultural work permitted drafting on a~ 
unprecedented scale. Tbe state was based on compulsory labor: the 
pharaoh carried the scourge as one of his attributes, and the privileges 
of immunity from the third millenium, which Sethe! was the first to 
translate correctly, concern the exemption of temple retainers or officials 
from compulsory services. The pharaoh maintained his oikos through 
his own enterprises and trade monopolies, the home production of un
free craft labor, the agricultural output of the coloni, and contributions. 
There was a rudimentary market economy, market exchange in particu
lar, wit1 quasi-monetary means of exchange CUten, metal staffs). In 
the man , however, the economic needs of the pharaoh were met, as 
the extant accounts show, from magazines and deliveri~ in kind, and 
for extraordinary construction and transportation services the pharaoh 
mobili7ed the subjects by the thOusands, as the sources reveal 

. The large plivate landed estates and nomarthies, the origin and 
significance of which are documented by the sources of the Old King
dom, cleated an intermediate period of feudalism in the Middle King
dom, but they disappeared after the period- of foreign domination, as 
they' had in Russia after the era of the Tatars. However, the temples 
acquired immunities as early as the Old Kingdom and were grapted 
immen~ properties by the Ramessides. ThUs, the priests and the [royal] 
offidals~'became the only major privileged strata confronting the masses. -
The bulk of the population was made up of political and patrimonial 
subjects. who were not clearly ~guished from one anotherr Among 
those doubtlessly under patrimonial rule we find numerous designations 
for the servile and the unfree who apparently differed in their eco· 
nomic condition and social rank; we cannot yet tell them apart, and 
perhaps they were in fact not strictly differentiated. Insofar as the >

s,ubjects were not drafted for compulsory services, their taxes:seetn 
to have been farmed out to the officials for a lump sum. The offi- _ 
cials enforced the declaration of taxable property throu~ whipping' and 
similar methods; thus tax collection typically took the form of a sud
den raid, Bight and chase. There was apparently a difference between 
the patrimonial coloni of the pharaoh and the free political subjects, 
hetwren the pharaoh's own land and the private property of the peas
ants, but this difference seems to have been mainly technical and per
haps had no stable meaning. For it appears that the royal household 
satisfied its economic needs increasingly in a liturgical fashion. The in
dividual became permanently' tied to his 6scal function and through it 
to the local administrative district to which he had been assigned or 
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belonged. by birth, landed property or occupation; the details are not 
known. Occupntional choice was de facw largely free, but we cannot 
say for sure that a hereditary vocational attachment was not enforced. 
if the economic needs of the royal household .seemed. to warrant it. 
There were no castes in the specific sense of the word. The political 
as well as the patrimonial subject could have a de facto freedom of 
mobility, but this became legally precarious as soon as the demands 
of the royal household required the subject to discharge his duties at 
the locality to which he belonged. The later Greek terminology denoted 
this location as the idia, the Roman terminology as the origo of the 
individual, and this legal conception played an important role toward' 
the end of Antiquity. All landed. property and every craft enterprise 
was considered to be subject to certnin duties. in the form of services 
or deliveries; at the same time the possession of land and of an entcr
prise was viewed as the reward for fulfilling a function and thus tended 
to approximate the characteristics of a benefice. Beneficc~ in kind or 
landed benefices were the compensation for specific office functions as 
wen as for fulfilling military duties. 

The army too was patrimonial, and this was decisive for the phar
aoh's power position. At least during wartime the army was t:quipped. 
~nd provi.sioned. out of t.he royal magazines. The warriors, who~e de
scendants were the machimoi of the Ptolemaic period, received landlots; 
apparently they were also used for police dudes. In addition, there were 
mercenaries paid from the royal hoard, which the pharaoh's trade enter
prises kept filled. The completely disarmed masses were easily held 
in check; resistance erupted only in the form of recalcitrance and strikes 
if food supplies were insufficient during compulsory labor projects. The 
geographic conditions, especially the comfortable river road and the 
objective necessity of uniform river regulation, preserved territorial unity 
up to the Cataracts with only a feW' interruptions. Career opportunities 
and the dependence upon the royal magazines were apparently sufficient 
to preclude an extensive appropriation of benefices, which is technically 
easier in any case where the benefices involve fees or land rather than 
al10wances in kind, as they did predominantly in the present case. The 
numerous grants of immunity show by their wording-the repeated. 
promises of inviolability and the threats of punishment against officials 
whQ will violate them-that on the basis of his patrimonial power the 
n,der could indeed treat these privileges as precarious, so that the be
ginnings of a polity of estates (Stiindesuuu) are here entirely lacking 
and patriarchalism remained fully intact. The fact that the benefices 
in kind were largely retained and that the private landed estates became 
rather insignificant in the New Kingdom contributed. to th~ preserva-
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tion of the patrimonial bureaucracy. 1be fully developed mo~ey ef;:on~ 
omy of the Ptolemaic period did not weaken it, hut rather acted as 
a strengthening factor by providing the means for rationalizing the ad
ministration. The liturgical methods, especblly compulsory labor, yielded 
to a very comprehensive system of taxation, although the ruler never 
abandoned his right to draw on the labor services of his subjects and 
to tie them to their idia; indeed the older arrangements immediately 
regained practical importance when the money economy disintegrated 
in the third century A.D. The whole country appeared almost as one 
single domain of the royal oikos; only the temple households approxi
mated it in significance. The Romans took this setup as the legal basis 
far their treatment of the country. 

14. The Chinese Empire 

The Chinese empire f;:onstituted an essentially different type. Here 
too the power of patrimonial officialdom was based on river regulation, 
espedally canal construction-but primarily for transportation, at least 
in northern and central China-, and on tremendous military fortifica
tions; again these projects were only posslble through intensive use of 
compulsory labor and through the use of magazines for storing payments 
in klnd, from which the offirials drew their benefices and the army its 
equipment and provisions. In addition, the patrimonial bureaucraf;:y 
benefitted from the even more complete absence of a landed nobility 
than was the case in Egypt. In historical times there were no liturgical 
ties which perhaps had existeJ in the past or whose introduction may 
once have been attempted, as might be inferred from certain traces in 
the tradition and some rudiments. At any rate, de facto freedom of 
mobility and of vocational choice-both were officially not really recog
nized-does not seem to have been permanently restricted in the his-

, torical past. In practice some impure vocations were hereditary. Other
wise there is not a trace of a caste system or of other status or hereditary 
privileges, apart from an unimportant titular ennoblement which was 
granted for several generations. In the main, patrimonial officialdom 
was confronted only by the sibs as autochthonous power, aside from 
merchant and craft guilds as they are found everywhere; the sibs, whose 
elders retained a very effective power position in the villages, were 
bound together within, the narrower range of the family by ancestor 
worship and within the range of common surnames by exogamy. 

Because of the tremendous expansion of the empire and the small 
number of officials relative to the size of the population, the Chinese 
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administration was neither intensive nor was it centrali:t.ed. under the 
,vera~ ruler. The directtves cl. the central agencies were treated by 
the subordhlate ones~, 8:S. discreOanary rather than binding. Here as 
everywhere under suCh ciICUmstiIntes ofIicialdo~ wa5 obliged to take 
into account the resistance of traditionalism. whose ·bearers were the 
sib elders and the occupational guilds, and somehow to arrive at an ac
commodation with these poweIS so that it couId function at all But on 
the other hand, despite the tzt:ibd~sly tenacious power of these 
forces, the guvmunent apparently succeeded. not only in creating a 
rather uniform officialdom, as far as its general character was mQCYmed, 
but also prevented its transformation into a stratum of territorial lords 
or feudal barons whose power rest> on local notability and who are mere- . 
fore independent of the imperial administration. This wa5 accomplished 
even though here too officials liked to use legally and illegally acquired 
wealth for investment in Jand and even though the Chinese ethic 
prescribed close bonds of loyalty between the candidate for office and 
his teachers and office-holders and their superiots. ~ally the institu
tion of patronage and the officials' close relation to tllcir sib were hounJ. 
to create a tendency toward hereditary office baronies with a penuaneut 
clientele. It seems that such incipient baronies emerged time and again; 
above all, tradition glorified feuchlism as the historically original insti
tution and the classic writings c.r;nWda the de facto hereditability of. 
offices as the normal state of aitairs, as they do the right of the highest
ranking officials to be consulted before the appointment of colleagues. 
To vitiate the realm:nt tendencies toward office appropriation and to 

arrest the formation of a fixed clientage and the rise of office monopolies. 
on the part' of local "horwratiores the imperial patrimonial regime em
ployed the usual measures: brief office tenures, exclusion from appoint
ment in areas in which the ofEcial's sib is entrenched, and surveillance 
by spies (the so-called censors). 

In addition, the imperial regime introduced something new: for the 
first time in history there appc;ar official qu_alifying examinations and 
official certi6cates of conduct. ~6cation for rank and ofIice came to 
depend in theory exclusively, and largely in practice, upon the'number 
of exam;nations successfully ~; con~nnation in office and promo 
tion or demotion were ~ upon the official's conduct reports. a 
~ of which wa5 periodially publishe4 until recently together with 
the enumeration of reasons, roughly in the manner of the quarterly 
grade reports of a German ~t. From a £ormal viewpoint this 
constitutes the fhost radical application of bureaucratic objectivity po$" 

sible and therefore an equally radical break with typical patrimonial 
office-holding which rests on the ruler's penon~ discretion and favor. 
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It is ~, of rowse, that benefices still could be bought and ~at per
sonal patronage remained important, but feudalization, appropriation 
and the clientele attached to an office CAmtskIientel) were contained, 
negatively by the intensive competition and distrust which isolated the 
officials. and positively by the increasingly universal acceptance of the 
social prestige which the educational patents imparted. As a result, the 
status conventions of the officials took on those features of an educa· 
tional aristocracy which have since characterized Chinese life so dis
tinctly; these conventions were specifically bureaucratic, had a utilitarian 
orientation, were formed by classical education, and considered as high
est virtues the dignity of gesture and the maintenance of "face." 

Nevertheless. Chinese officialdom did not develop into a modem 
bureaucracy, for the functional differentiation of spheres of jUrisdic-

. tion was carried through only to a very limited extent in view of the 
country's huge size. Technically, this low degree of differentiation was 
feasible because the whole ad.iTli~istIation of the pacified empire was a 
pvilianadministration; moreover. the. relatively small army constituted 
a separate body and, as we shall see pr~Hy, measures other than the 
division of jurisdiction guaranteed the officials' compliance. But the 
positive reasons for refraining from jurisdictional differentiation wer_e 
matters of principle. The specifically modem concept of the functional 
association CZweckverband) and of specialized officialdom, a .concept ' 
which was so important in the course of the gradual modernization of 
the English administration. would have run counter to everything char· 
acteristically Chinese and to all the status trends of Chinese officialdom. 
For the educational achievements, controlled by the exaininations, did 
not impart professional qualifications but tather their exact opposite. 
The mastering of the calligraphic art, stylistic perfection. and convic
tions properly oriented to the classics were of paramount importance in 
passing the essay tests whose themes were sometimes reminiscent of 
the traditional patriotic and moral essay topics in our secondary schools. 
The examination really was a test of a person's cultur:~ level and ~tah
lished whether he was a gentleman. not whetber he was professionaDy 
trained. The Confucian maxim t.hat a refined man was not a tool-the 
ethical ideal of universal personal self·perfection, so radically 9.pposed 
to the Oxidental notion of a specific vocation-stood in the way of 
professional schooling and specialized ~ompetencies, and time and again 
prevented their general application. This accounts tor the speci6.cally 
anti·bureaucratic and patrimonialist tenc.Lncy of this administration, 
which in tum explains its "extensive" tIP.! aracter and its technical 
backwardness. . , 

But'China was also that countIy which had otiented status ptivileges 
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most exclusively toward a conventional and officially patented llterary 
education; to this extent it was formally t e most perfect representative 
of the modem, paci6ed and bureaucrati2ed society whose monopolies 
of benefices. on the one hand, and spfri£r status structure on the 
other rest everywhere on the prestige of patented education. It is true 
that the beginnings of a bureaucratic ethos and philosophy can be found 
in some Egyptian documents, but only in China was a bureaucratic 
philosophy, Confucianism, systematically elaborated and brought to 
t eoretical consiste~CJ' We have already dealt with its effect upon reli
gion and economy. The unity of Chinese culture is essentially the unity 
of that status group which is the bearer of the bureaucratic d3ssi~ 
llterary education and of Confucian ethic wit its ideal of gentility 
that we have previously discusseJ. T e utilitarian rationallsm of this 
sta~us ethic is firmly restricted. by the acceptance of a traditional magical 
rellgiosityand of its ritual code as a component of the status convention, 
and in particular by the acceptance of the duty of £ilial piety tow-.rd 
ancestors and parents. Just as patrimonialism has it~ genesis in the piety 
of the children of the house toward the patriarch's authority, so Con
fucianism bases the subordination of the officials to the ruler, of the 
lower to the higher-ranking officials, and particularly of the subjects 
to the officials and the ruler, on the cardinal virtue of filial piety. The 
typically Central and East European patrimonial notion of the "father 
of the country" (LanMS'Vater) is similar, as is the role which filial piety 
plays as the foundation of all political virtues in strictly patriarchal 
Lut eranism, but Confucianism elaborated this complex ()f ideas much, 
more consistently. This development in Chinese patrimonialism was of 
course aided by t e lack of a landowning seigneurial stratum and thus 
of a group of local notables capable of exercising political authority. But 
beyond this, it was made possible by the far-reaching pacification of the 
empire since the completion of the Creat Wall, which for many cen
turies diverted the invasion of the Huns to Europe, and ever since ex
pansive drives had been aimed only at territories which could be held 
in subjection with a relatively small professional army. Toward the sub· 
jects the "C~nfucian ethic developed a t cory of t e weHare state which 
was very similar to, but much more consistent than that of the patri
monialist theoreticians of the Occident in the age of enlightened absolut
i'ml and also that of t e theocratically and spiritually accentuated edicts 
of the Budd ist king Asoka. Yet the practice was different: despite 
some traces of %neI'C3ntilism, t e patrimonial regime interfered only for 
compelling reasons with the numerous local feuds of the sibs and vil
lages. E~ intervention was nearly always 6scally motivated; 
wherevet"tlns' was not t e case, the attempt usually founderec,l on the 
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recaldtrance of the interested groups in view of the inevitable extensive-
ness of the administration. In nonnal times this seems to have led to a 
far-reaching restraint of the political authorities toward the economy. a . 

,restraint which very early found support in theoretical laiSSC2-~aire 
principles. Within the sibs the educational prestige of the examIned 
candidate for office, to whom all sib members turned £tIr advice and, if 
he held office. for patronage, overlapped with the traditional authority 
of the elders, whose decisions rem.ained usually decisive in 1oc:al matters. 

IS. Decentralized Patrimonial Domination: Satrapies 
and Divisional Principalities 

Even under purely bureaucratic patrimonialism no administrative 
technique could prevent that. as a rule, the individual arts of the realm 
evaded the ruler's influence the more, the farther away they were from 
hi~ residence. The' nearest territories are directly administered by the 
Iuler'spatrimonial court officials and form his dynastic landholdings 
(Hausmacht)' Adjacent to these are the outlying provinces, whose gov
ernors in tum administer them in patrimonial fashion. Because of the 
inadequate means of transpoItation. if for no other reason, the governors 
do not render all of the contributions to the ruler, but only the surplus 
remaining after the local demands have been met; as a Iul~ they pay 
only fixed tributes and with increasing distance they become more and 
more independent in their dispOSition over the military and tax capacities 
of their provinces. This is also a consequence of the need, in view of 
the lack of modem means of communications, for rapid decision-making 
by the officials in the case of enemy attacks on these marches; their 
governoIs were everywhere endowed with strong powers. It is for this 
reason that in Germany the strongest development toward a unified 

,territorial state occurred in [the two former marches:] Brandenburg 
[-Prussia] and Austria. Finally, there are the very remote areas whose 
merely nominally dependent rulers could be forced to pay tributes only 
through continually renewed campaigns of extortion. The Assyrian 
kings undertook such campaigns just as did until very" recently the 
rulers of many African kingdoms, who every year turned to another 
remote area of their presumed, generally unstable, and partly outright" 
fictitious, realm. The dependency of the "governors" of most Oriental 
and Asian empires was in practice always unstable; their position is 
usually in between two types represented on the one hand by the 
Persian satraps, who could be arbitrarily removed. but who were Ie-
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sponsible for 6xed tributes jind fixed military contingents, and on the 
other the Japanese daimyos, who were almost independent territorial 
rulen, alrhough they could be transferred if they violated their obliga
tions. In the great continental empires this kind of political conglomera
tion always constituted the most widespread type; its crucial features 
remained rather constant but its individual variations could naturally be 
quite considerable. Until modem times, the Chinese empire, too, despite 
the homogeneity of its officialdom, showed these features cl a conglom
eration of satrapies, in part merely nominally dependent, which were 
grouped around the directly administered central provinces. Just as did 
·the PersiaD satrapies, the local authorities retained the revenues from 
their provinces and used them 6rst of all to cover the costs of local 
Ildministration; the cenfral government received only its nxed tribute, 
which could legally be in~ but in fact only with great difficulties 
and against the passionate resistance of the provincial interests. lbe 
most important issue of ~ontemporary administrative reform in China 
is probably the question of the extent to which the veIY palpable 
remnants of this condition should and can be abolished in favor of 
a rational organization of central and local powers, including the crea
tion of a reliable central government capable of attracting [foreign] 
loans; this problem is of course closely linked with those connections 
between central and provincial nnances and thus with those same con· 
Bicts of economic interest. 

lbe mere obligation to pay tributes and to provide contingents is 
one marginal case of decentralization; another is the sub· kingdom. Since' 
all powers, economic as weD as political, are considered the Iuler's 
personal property, hereditary division is a normal phenomenon. As a 
rule such a division is not understood as constituting completely inde
pendent powers: it is not a definitive division CTotteilung) in the sense 
of Germanic law, but at first mostly a mere apportionment of revenues 
and seigneurial rights for independent use within a realm the unity of 
which is at least 6ctitiously preserved. This purely F.atrimonial interpre
tation of the princely position resulted in the Merovingian Kingdom, 
for example, in a geographically most irrational manner of division: 
prosperous domains or other good revenue sources had to be divided in 
such a fashion as to equalize the ~omes of the various. divisional 
rulers. The manner and the degree of the unity which actuaIIy remains 
can vary considerably. Sometimes only an honorific precedence of one 
ruler over others is maintained. Kiev, to which the title of the Grand 
Prince was attached and which was the seat of the metropolitan, played 
the same role in th~ period of Russian dh~sional principalities as did 
-Aix-la~hapene and Rome with regard to the imperial title !lfter the 
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division of the Carolingian empize. Genghis Khan's empire was con
sidered the joint property of his family and the title of the Great Khan 
was supposed to devolve upon the youngest son, even though in actu
ality it was bestowed by designation or election. In practice the divi
sional rulers free themselves everywhere from the subordination expectal 
of them. Instead of preserving the unity of the realm, the very appor
tionment of important offices to members of the ruling family may 
precipitate disintegration or-as in the War'S of the Ros6--dashes be
tween pretenders. It depends upon various circumstances to what extent 
hereditary division will apply to appropriated office powers also, once 
the patrimonial offices have become heritable property. One important 
factor will certainly be the degree of disintegration or, conversely, of 
preservation of the office character of this property. If patrimonial offi
cialdom is very powerful, one central official may represent the actual 
unity of the empire vis-a-vis the divisional rulecs-as did the Caro
lingians when they held the office of the maior domus; the removal of 
such an official would facilitate the definite division. But it is natural· 
that these highest patrimonial offices, once fully appropriated, in tum 
easily became subject to division, as again happened with the Carolingian 
"mayoralty of the palace" under the Merovingian kings. This. principle 
of hereditary division was very dangerous for tL.e stability of patrimonial 
structures; its elimination was accomplished in diff'erent degrees and for 
different moth·es. 

Very generally speaking, political considerations were bound to 
oppose hereditary division in countries exposed to political pressures 
from the outside; moreover, in the interest of family preservation every 
monarch had an obvious interest in preventing hereditary division. But 
this motive of power politics did not always suffice. Motives of a 
partly ideological and partly technical-political nature were necessary to 
strengthen this trend. After the introduction of the bureaucratic order 
the Chinese monarch was vested with a dignity so supernatural as to 
make it conceptually indivisible. Furthermore, the status solidarity and 
the career interests of the bureaucracy militated against the technical 
divisibility of the political structure. In Japan the shogun and the 
daimyo remained fonnally "officials," and the peculiar vassalic character 
of the civilian and military administration (the han concept which we 
dealt with earlier), favored the preservation of the unity of political 
authority CHerrenstellung). The religious unity of the caliphate did not 
prevent the disintegration of the purely secular sultanate, a creation of 
the slave generals, into su b-empires. But the unity of the well-disciplined 
slave armies in tum favored the indivisibility of these sub-empires once 
they were established; partly for that reason hereditary division never 
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became customary in the 'Wamic Orient. It also did not exist in the 
ancient Orient; the imperative unity of a state~ontroned irrigation 
economy wa5 probably the major technical reason for presecv:ing the 
principle of indivisibility. which, however, most likely had its historical 
origin in the 'initial chancter of kingship as the rulership of a town. 
For in contrast to rural territorial domination, the ruler ship of a town 
is technically not at all divisible, or only under gxeat difficulties. At any 
rate, the absence of hereditary division in the Oriental patrimonial 
monarchies had religious and administrative and, in particular, technical 
and military reasons. A division like that effected by the successoxs of 
Alexander the Gxeat occurred because several standing' annies under 
separate commanders existed side by side, but not because of the divi· 
slon of inheritance in a ruling house. 

Wherever the ruler's powers had an office character in the Occident, 
they tended to impede hereditary division, ,as in the case of the Roman 
emperorship. Only with the nn31 disappear3Ilce of the office·character 
of the Roman princeps, replaced by the dominus of Diocletian's new 
order, did a tendency toward division emerge, but its basis was politico· 
military, not patrimonial, and soon found its limits in the unity of each 
of the two halves which long ago had become separated militarily with 
regard to recruitment. Thus the origin of the magistracy and the mon
archy in the supreme command over the citizens' anny remained ef
fective until vexy late in Antiquity. Later, too, everything that was 
considered wholly an "office" remained indivisible; especially the em
peroxship, beslde offices which had not bee-orne appropriated. Moreover,' 
in the Occident as everywhere else all long·range power interests of the 
monarchs favoxed the limitation or the elimination of hexeditaxy divi
sion. This was especially true of new kingdoms based on conquest. The 
Norman kingdoms in England and Southern Italy and the kingdoms 
of the Spanish reconquista remained indivisible, just as had been the 
first kingdoms of the Teutonic migrations. Elsewhere indivisibility was 
aided by two strongly contrasting developments. In the kingdoms of 
Genn:my and France this was the fact that they-the latter at- least 
forma11y-became electoral monarchies. In the other patrimonial coun
trie:>, however, it was the emergence of a specifically Occidental phe
nomenon: the bodies of tenitorial Estates (standische T erritorialkDr
perschaften), Because and insofar as each body of Estates-the predeces
sor of the modem state-was consldexed a unit, the power of the 
territorial ruler (Landesherr) was also viewed as indivisible. However, 
here we have already the beginnings of the mcx:l.em "state." Within the 
patrimonial structures the independence of the local powers may vary 
widely, ranging from officials attached to the patrimonial household to 
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tributary princes and to divisional rulers who are dependent merely in 
name. 

l6. Patrimonial Ruler versus Local Lords 

The continuous struggle of the central power with the various 
centrifugal local powers creates a specific problem for patrimonialism 
when the patrimonial ruler, with his personal power resources-his 
landed property, other sources of revenue and personally loyal officials 
and soldiers--, confronts not a mere mass of subjects differentiated 
only according to sibs and vocations, but when be stands as one land
lord CGrundherr) above other landlords, who as local honoratiores wield 
an autonomous authority of their own. In contrast to China and to 
Egypt since the New Kingdom, this happened in the ancient and 
medieval patrimoni:ll "states" of the Near East and most promine:ltly 
in, the Occident since Ihe Roman Empire. The patrimonial ruler cannot 
alw~ys dare to destroy these autonomous local patrimonial powers. Some 
Roman emperors, Nero, for example, went far in wiping out private 
large landowners, especially in Africa. However, if the ruler intends to 
eliminate the autonomous honoratiores, he must have an administrative 
organization of his own wpich can replace them with approximately the 
same authority over the 16cal population. Otherwise a new stratum of 
honoratiores comes into being with similar pretensions-the new lea~e
holders or landowners who take the place of their native predecessors. 

To some extent for the Near Eastern state, and as a rule for. the 
Hellenistic and the Imperi'll Roman state, the speCific means of creat
ing a local administrative apparatus wa:i the founding of a city. We 
also find a similar phenompnon in ChiM, where as late as the last 
century the subject.ion of :he Miaot5e was identical with ,itheir urbaniza
llon. ",'e shall later deal with the meanings which the "foundation of 
cities had in these various ca5eS; there were indeed great differences. 

, At any rate, from this fact can be explained that, generally .speaking, 
the economic limits in time and sp8<,e (lr .ii.v foundation in the Roman 
empire also became the boundaIY lines tor the traditional stJucture of 
ancient culture. Landed estates naturally gained the morc political in
Huence, the more the empire became an inland state. 

In the late Roman state since Constantine, the power of the bishops 
became the safeguard of the empire's unity; the ecumenical councils 
became the imperial assemblies proper. ''\Ie wiII show later why the 
church. universalized and politicized by the state, could not in the long 
run keep up this role sufficientl~ctly because its accentuated po-
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litical character very soon "regionalized" it. In the patrimonial state of 
the early Middle Ages the church was chosen for a similar role, albeit 
in a different form, for example, in the kingdom of the Franks and, 
again differently, in the feudal states. In Germany, in particular, the 
king attempted, at first with the greatest success, to establish a counter
vailing power to the local and regional powers; in the bishops he created 
a clerical estate of political hcmoratiores to compete with the correspond
ing secular stratum. Since bishoprics were not hereditary and the bishops 
not locally recruited and interested, they appeared solidary with the 
king by virtue of their universalist interests. Furthermore, the seigneurial 
and political powers granted to them by the king remained even legally' 
in his hands. Therefore, the pope challenged in particular the German 
king's basic power resources .vis-a-vis the local authorities when he at
tempted to organize the church directly in a bureaucratic manner and 
thus to gain complete control over the church offices or at least to have 
these appointmenis made by the local clergy and parish according to 
the canonical rule. The latter alternative meant in essence control of 
the church offices by a local stratum of clerical honoratiorer-the capit
ulars of the cathedral chapters-who were linked with the local secular 
honoratiores through familial and personal ties. For this reason the 
church easily secured the support of the secular notables in its struggle 
with the king. 

As far as we know the matter, the unstable unity of the Persian 
empire for two centuries was made possible through disarmament and 
theocratic rule-as also in the cases of the Jews and of Egypt; more· 
over, strong national differences and the collisions of interest cJ local 
notables were explOited. At any rate, already in the Babylonian and 
Persian empire we find at least traces of those typical clashes between 
local notables and central powers which later beomte one of the most 
important determinants of western medieval development. 

The local landlords demand first and foremost Ulat the patrimonial 
ruler do not interfere with their own patrimonial power over their 
retainers or that he directly guarantee it They demand especially im
munity: exemption from interference on the part of the ruler's adminis
trative officials on their OWD land. The following claims are adlianced: 
only through the mediation of the landlord should the ruler contact 
retainers; the landlord should be held responsible for their criminal and 
fiscal liabilitieS, to him should be delegated the drafting of the army 
recruits and he should be the one to pay the ruler's tax claim on the 
retainelS as well as to sub-allocate it among them In addition, since the 
local lord desires to explOit for himself the retaineES'. economic capacity 
to render services and contributions, he will attempt ,to diminish as far 

( 
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as possible; or at least to fix, their obligations toward the patrimonial 
ruJer. Privileges of immunity which satisfy such claims in varying de
grees can he found in Egypt as early as the third millennium where they 
were gmnted to temples and officials; in the Babylonian empire they 
were granted also to private landowners. If asserted with consistency, 
these pretensions lead to the exemption of the lat!fundia from ,the com
munal associations-villages communes and sometimes also ci~t 
up by the patrimonial ruler as the bearers of rights and duties. We find 
this condition as early as the Hellenistic empire and in Imperial Rome. 
At first the royal domains themselves were exempted from all communal 
associations. It could therefore happen that not only the monarchic 
officials but also the lease-holder of the royal domain exercised political 
in addition to patr~moniaI rights. The same was also true of the private 
latifundia, which became increasjngly important in the Roman-empire; 
besides the cities, their territories came to occupy a position similar 
to that of the East Elman estate' districts (Gutsbezir1ce), which date 
hack to feudal times.· However, in the Occidental monarchies of the 
Middle Ages the claims of the local seigneurial powers proved much 
more effective than in Antiquity. since their rulers were not" supported 
by the standing anny. and the bureaucracy was not trained according 
to established traditions. Even in early modem history the monarchy 
could not avoid making compromises with the seigneuriallords, as long 
as it was not in a position to establish its own army and burea,ucracy 
and to pay both from its own treasury. 1he monarchy of late Antiquity, 
especially of Byzantium, likewise had to make concessions to regional 
interests. Even militaIY recruitment became increasingly regional from 
the fourth century on. 1he urban administration by decuriones and the 
manorial administration in the countryside put all purely local affairs 
into the hands of the local notables. But these strata were after all con
tJolle4 by the late Roman and the Byzantine central power. Thif." was 
completely lacking in the Occi4ent. In contrast to the'official principles 

~ of Chinese administration and also those which Occidental rulers re
peatedly attempted to impose, the seigneuriaJ lords succeeded very soon 
in their insistence that the ruler's local official he an owner of landed 
property in the distJict a'nd thus that he he taken from the stratum of 
localland-1JWning notables.1his was true of the English sheriffs and, 
justices 0 f the peace as well as of the Pruss ian lAnbaf.e. In Prussia their 
right of nomination for local state offices was preserved for the post of 
the Lmdmt into the 19th century. The ~ominating committees were 
controJIed by the large landowners of a county. On a far greater scale' 
the greatest of the medieval barons succeeded in usurping J.e facto the 
office patronage of large areas. Historical development tended every-
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where to "mediatize" all subjects of the patrimonial ruler, to interpose 
the local honoratiores as the sole oa:upants of all political offices. to cut 
off the direct relationship between ruler and common subjects and to 

direct both exclusively to the local office incumbent for their respective 
claims-for taxes and military service, on the one hand, and for legal 
protection on the other. This was a hend toward the elimination of 
any control on the part of the ruler and toward the hereditary appropria
tion of the political office by a family, legally or in fact, or at least by a 
monopolistic group of local hmwraliore.s. 

The struggle between the patrimonial prince and the natural tend
encies of the local patrimonial interests had the most diverse results. 
The prince had primarily a fiscal and military interest in the ':medi· ' 
atized" subjects: an interest in maintaining their number, that is, the 
number of small holdings sufficient to support one peasant family; in 
preventing their exploitation by the local patrimonial authorities beyond 
a point at which their capacity to satisfy his own demands would suffer; 
in retaining the pow~ to tax them and call them up for military serv
ice directly without any mediation. On their part, the local patrimonial 
lords wanted to represent the peasants in all dealings with the prince. 
Apart from its implications for feudal law, which we will discuss later, 
the principle of nulle terre scms seigneur also had this practical signifi
cance in the sphere of administrative law: that for the princely adminis
tration a village community of peasants, as an association with powers 
of its own, was not to exist and that each peasant was to belong to a 
patrimonial association and to be represented by a patrimonial lord, SO 

that the ruler would only be entitled to deal with the lords but not with
their retainers. This latter policy was fully carried through "only in 
exceptional cases, and -then only temporarily. Whenever the prince 
could strengthen his position, .his connections with all his subjects 
became more direct in one way or another. However, as a rule the 
prince' found himself compelled to compromise with the local patri
monial authorities or other honcratiares; he was restrained by the pos-. 
sibility of an often dangerous resistance, by the lack of a military and 
bureaucratic apparatus capable of taking over thi' administration and, 

... above all, by tqe power position of the lOcal hmwratiores. Purely finan
cial reasons alone would have made it impossible for the prince to run 
the local·administration without the help of the nobility in late medieval 
England and even more so in the East Elbian Prussia of the 18th 
century. For Prussia this situation probably explains the monopoliza
tion by the nobility of officers' posts and its preferential treatment in 
the civil service-especially the complete exemption from qualifications 
otherwise required, or at least a fairly elrtensive dispensation; another 

 



16 J Patrimonial Rule,.s versus Local LoriU 1 0 59 

result was the predominance, still existing today, of the estate owners 
(Rittergutsbesitz) in all rural local administrative bodies. 

The English Administration by Notables, the 
Gentry's Justices of the Peace, and the Evolution 
of the IIGentleman" 

If the prince wanted to prevent such an appropriation of the whole 
local state administration by the local patrimonial lords, he had no 
choice, as long as he did not have very considerable resources of his own, 
but to put the administration into the hands of some other group of 
hono,.atiores, whose number and power were significant enough to check 
the great patrimonial lords. In England this situation resulted in the 
emergence of the justices of the peace, an institution whose characteristic 
features were shaped during the great wars with France.:; The patri
monial administration of the manorial lords and their judicial powers, 
but also the local offices-the sheriff--Gominated by the feudal nobility 
could not cope with purely administrative tasks because economic de
velopments dissolved the servility relationship. Furthexmore, the Crown 
was interested in pushing aside the patrimonial and feudal authorities, a 
policy that was vigorously supported by the Commons. Here as else
where the novel administrative tasks primarily concerned the mainte
nance of public peace; economic change created a growing need for 
pacification. The usual explanation that war-time insecurity brought 
about these administrative changes is unconvincing, since the position of 
the justice of the peace became permanent. The public insecurity was 
felt more strongly because of the increasing market ties of the individual 
households. Charactexistically enough, We also encounter unemployment 
and rising food prices, which resulted from the expansion of the money 
~onomy, Therefore, the first of the manifold tasks devolving upon the 
justices of the peace were public security and the policing of the trades 
and of consumption. The justices were recruited from private groups 
eonomically interested in their functions. The Crown attempted to win 
the gentry over to its side and to pit it against the greatest patrimonial 
lords, the barons, by appointing from each county local notables as 
conservatores pacis and by equipping these with increasingly complex 
pollce and criminal court powers. Appointments were made de facto 
and soon also de iu,.e from among the landowners of the disuict who 
qualified by virtue of their groundrent and who maintained a knightly 
style of life; formally these appointments were revokable but in practice 
they were for life; the Crown retained the right to effect the appoint-
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ments, and reserved to the royal courts the supervision of the incumbents' 
conduct. One of the justices of the peace. the Lord Lieutenant" became 
commander of the militia. Regular bureaucratic channels for appeal 
against the decisions of the justices of the- peace did not exist, or at least 
only at the peak of the royal power claims, in the form of the Star 
,Chamber, which for this very reason was destroyed by the gentry in the 
17th c'eIltury revolution. The only way to bring a concrete issue before 
the centra) agencies-a way which in practice was increasingly used
was a special order (the v.'rh of cerriorari), issuance of which was at 
first completely discretionary. The Crown managed to defeat many 
attempts at making the appl,;m-ment of justices of the peace directly 
dependent upon election by the local1umcratiores;'it modified its control 
over appointments only liy granting a right of nomination t6 certain 
advisors of the king. Thus, these high-ranting officials, especially the 
chancellor, were given a patronage power which was often used for 
pecuniary gain. However, in opposing this }-..:,..!onage as well as the legal 
claims of the crown, the solidarity of the gentry was, strong enough to 
perpe~ate its monopoly on the office of the ~ustice of the peace, and 
during the reign of Elizabeth c(lmplaints were heard that the recom
mendation by incumbents was indeed decisive for new appointments. 

Like all royal officials, the justice of the peace took fees and received 
daily allowances. But in view of the low income involved it became the 
status convention of the landowners to decline fees. As late as the 18th 
century, the property qualification of the justices of the peace was con
siderably raised. As a nomial prerequisite a certain land value was re- \ 
quired. The increasing leasing of propetty typical of England freed the 
time of the rural gently for these official tasks. As far as the urban 
bourgeoisie was concerned, the participation of active businessmen was 
handicapped because of the very economic indispensability'which every
where excludes them from the circle of honorCJfWre5. However, older 
persons who had retired from business frequently became justices of 
the peace; this was even more often true of that growing group of guild 
members who turned from entrepreneurs into rentiers after having', 
amassed sufficient wealth. The characteristic fusion of the rural and 
urban rentier strata in the type of the g~ was greatly facilitated 
by their common ties to the office' of the justice of the peace. In these 
circles it became a status custom to have the sons appointed justices 
of the peace at an early age, after they had finished their humanist ed
ucation. Henceforth the office was an unpaid position whose ohligatory 
assumption was formally a li~rgy for qualified aspirants, often to be dis
charged for only a short period. Many justices of the peace were inactive, 
but this trend was reversed in modem times. For them the office was 
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merely titularand a source of social honor. Social status and social power 
also explain why this position, requiring considerable work if actively 
held, remained at alI times sufficiently sought after even for its active 
oc:cupation. Eventually the professional jurists. who competed sharply 
for centuries, lost out. They were gradually driven from the office by its 
low income and the gently's eventual renunciation of all fees. The in
dividual lay justice of the peace took the advice of his personal lawyer, 
but on the whole he made his decisions with the help of the ~ks 
according to tradition and largely also to considerations c:l substantive 
justice; this made the administntion of the justices of tt~ peace popular 
and accounts for its distinctive features. Here we have 'ne of the very 
few cases in which professional officialdom was entirel "displaced, in 
peaceful competition, by the honorary office in spite of the increase of 
administrative tasks. The decisive incentive for the gentry's interest in 
the office of the justice of the peace was not some specific "idealism," 
but the real and practically unrestrained in8uence which the office pro- , 
vided; formally it was limited solely by the rule that all important issues • 
should be settled only collegiately, by at least two judges together, but 
substantively it was constrained by a· stro~g sense of duty that derived 
from the status convention 

Administration by justices of the peace reduced all local administra~ 
rive bodies outside the cities almost to insignificance. At the peak c:l 
this system of self-government, which was praised as a national pal
ladium. the justices of the peace were practically the only officials who 
did effective administrative work in the counties, next to whom the old 
compulsory liturgical associations, the patrimonial manorial administra
tion and every kind of royal patrimonial-bureaucratic regime had shrunk 
to insignificance. This was one of the most radical types of an administra
tion solely by notables ever carried through in a big country. and the 
conduct of office corresponded to it. The administration of the justices c:l 
Ute peace was up to our own d'lYs very much in the nature of "Wi 
justice" -sndthe only administration significant for the masses since 
the royt. ~ in Londoh were geographically and, . becaUse of the im
mense .ees, economically just as far out of their reach as the praetcr was 
for the Roman and the Tsar for the Russian peasants. Liie all ad
ministration by honorariores, its inevitable characteristics were admini
strative minimiution and ad hoc activities, w hic h thus did not amount 
to a continuous and systematic operation, (Betrieb). To the extent that 
this administration was not limited to the keeping of rolls Cas at first in 
the case of the custos rotulorum), it was mainly repressive and un
systematic, and as a rule reacted only to evidently gross violations or to 
the complaint c:l an, injured party. This adminr.tration was technically 
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unsuited to deal continuously and intensively with positive administra· 
tive tasks or to pursue a consistent unified "welfare policy," because it 
was essentially a part·time occupation for gentlemen. It is true that at 
the quarter sessions of the justices. of the peace at least one of them had 
to be legally trained. The quorum clause required that this person at 

these persons be listed by name in the commisslon; in this fashion the 
central administration retained inHuence on the composition of the active 
justices of the peace. But even this stipulation lost validity since the 18th 
centLlry:' everyone actively participating came to be included in the 
quorum, . 

The subject had to reckon with the possibility that the police and 
penal power of the justices might a'ffect all spheres of his life: from 
visits to the pub, cardplaying or the choice of clothes proper to his station 
in life to the level of the com pIices and the adequacy of wages, and 
from indolence to heresy. An infinite number of statutes and ordinances, 
whose stipulations often had an accidental origin, depended for their 
enforcement solely upon the justices of the peace. But it was largely 
within their discrt:tion whether and when, with what means and how 
thoroughly they intervened. The notion of systematic administrative ac
tivity in the servi~:e of definite goals was exceptional in these circles, and 

, an attempt to impose :i coherent system of "Christian welfare policies" 
was made only dUIing the brief period of the Stuarts, especially under 
Laud's administration. As might be expected, this attempt eventually 
failed because of the very cirdes from whom the justices of the peace 
were recruited. 

The "extensive" and intem. ,I( uuministration by the justices of 
the peace seems to be reminiscen~ :J. the Chinese administration which 
had some of the same external characteristicsj the same appears hue of 
the way in which the central authorities intervened: either con.;retely 
for individual cases and then often successfully, or in an abstract manner 
through very general directives which often had little more than sug· 
gestive value. But the difference is tremendous. It is true that here as 
there the decisive state of affairs is the same: The patrimonial·bureau· 
cratic administration is confronted by local authorities with whom it 
must somehow reach an accommodation in order to carryon its opera· 
tions. However, in China the educated administrative officials face the 
elders of the sibs and the guild associations, whereas in England the 
professiopally trained judges face the educated honoratiores of the land· 
owning gentry. '~'be Chin~ honoratiores are the educated who have been 
prepared for an administrative career through' a classiditeraIY trainingj 
they are benefice-holdeIs and aspirants to benefices, and therefore on 
the side of the patrimonial-bureaucratic powerj by contrast, in England 
the core of the gentry was a free status group of large landowners, who 
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were merely empirically trained on the job to rule over retainers and 
workers and who came to be humanistically educated. Such a stratum 
did not exlst in China, which represents -the purest tYPe of patrimonial 
bureaucracy that is unencumbered (as far as this is possi!Me) by any 
counterweight and that has not yet been refined into modem specialized 
officialdom. 

At its peak the English administration by the justices of the peace 
was a combination of patrimonialism of the estate type with a pure 
type of autonomous administration by honoratiores, and it tended much 
more toward the latter than toward the fonner. Originally this ad
ministrative system was fonnally based on liturgical obligation-for this 
is what the duty to take on the office involves. But in reality, due to the 
actual distribution of power, it was the voluntary co-operation not of 
subjects, hut of nee members of a political association-of "citizens," 
that is-on which the prince depended for the exercise ~his authority. 
Primarily on that account this administration is quite different from the 
typical political hierarchy of a princely patrimonial household and of 
~ubordinate private patrimonial rulers with their own subjects; in fact, 
it developed exactly parallel to the diSintegration of private dependency. 
Substantively the English squirearchy, which had 'peated this system, 
was of course a stratum of notables of decidedly manorial character. 
Without specific feudal and manorial antecedents the peculiar "spirit" 
of the English gentry would never h~ve come into being. The particular 
ideal of manliness of the Anglo·Saxon gentleman shows indelible traces 
of this origin. This trait comes to the fore mainly in the formal strictness 
of the conventions, in the vigorously developed pride and sense of 
dignity, and in the social importance of sports which in itself is con
ducive to the formation of a status group. However, already before the 
penetration of Puritanism this «spirit" was quite efJectively transformed 
and rationalized by the increasing fusion of the squirearchy with specif
ically bourgeoiS, urban renner and active business strata; as we will 
discuss later, it was inHuenced in a direction similar to the .orie which 

, resulted from the fusion of nobility and popolo grasso in Italy. But the 
modem type of gentleman developed out of the older one only under 
the influence of Puritanism, which transcended the realm of its strict 
adherents; the squirearchic semifeudal features were gradually assimi
lated to the ascetic~ moralistic and utilitarian ones, but as late as the . , \ 
18th century th~y w~ 'opposed to one another. . 

In the face of the assault of capitalist forces the office of the justice 
of the peace was one of the most importan~ means for pres~rving'; the 
inHuence of this peculiar type of gentility not only on the administrative 
p~tices artd the high integrity of the officials, but also on the general 
social notions of honor and morality. Administration by unrecompensed 
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justices of the peace who were educated laymen was technically no 
longer feasible under the conditions of the modem city life. Slowly the 
number of paid urban justices of the peace increased; in the middle of 
the last century they numbered 1,300 out of 13,000, among whom 
10,000 were merely titulars. The lack of any systematic administrative 
organization and the mixture of patriarchal and purely rational organi
zation resulted from ,the fact that rational bureaucracy was introduced 
only in piecemeal fashion into the old administrative framework. as 
concrete individual needs arose. The old administration was politically 
important because of the intensive schooling of the propertied classes 
in the conduct of administrative affairs and the strong conventional 
dedi~on to and identification with the state. Economically relevant· 
was especially the inevitable minimization of administrative. activity 
which gave almost completely free reign to economic initiative despite 
its fairly strong conventional restraints on business ethics. Viewed as an 
instance of patIimon.lalism. administration through justices of the peace 
cpnstituted an extreme marginal case. 

In all other historically significant caks of a coexistence of patri
monial prince and landowning honoratiores the latter were patrimonial 
lords too. When at the beginning of modern history the patrimonial 
bureaucracy emerged, the two poweIs agreed explicitly or tacitly on this 
compromise: that the local patrimonial lords are guaranteed authority 
and economic control over their retainers insofar as this is compatible 
with the ruler's interest in taxation and military recruitment; that they 
completely control the local administration and the lower courts which 
have jurisdiction over their retainers~ that they represent the latter vis-t\
vis the prince and his officials~ that all state offices or at least a large 
percentage of them, especially all or almost all officers' posts, are reserved 
for them; that they do not pay personal or real estate taxes, and that. 
as "nobility" they enjoy extensive status privileges with regard to the 
courts competent to judge them, the type of punishment and of evi
dence. 'TIleir privileges stipulate most of the tim~ that only they qualify 
for patrimonial lordship and hence can own estates with personally or 
patrimonially dependent peasants. In the England of the gentry ad
ministration only remnants of such status privileges of an independent 
nobility survived. 

18. T sarist Patrimonialism 

The power PJ5ition of the English gentry within the local administra
tion resulted nom the acceptance of a quasi-liturgical obligation entail
ing a vf'l:y'timeconsuming and costly duty of holding an unJaid office. 
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Such obligations did no longer exist on the Continent in modem history. 
However, the Russian nobi1ity was subjected to a kind of service liturgy 
from the period of .. Peter the' Great to Catherine II. Pete,r the Great 
abolished the customary social ranks and legal lights of the Russian 
nobi1ity in favor of two simple principles: I) Social rank (chin) is 
obtained only through service in a patrimonial-bureaucratic (civi1ian or 
military) position, and depends upon a person's relative standing in an 
office-hierarchy of fourteen ranks. Since the existing nobility had no 

'office monopoly and since no landed property quali6.cation but-at least 
theoretially--an educational quali6cation was required. this seemed to 
approximate the Chinese conditions. 2) The aristocratic privileges lapsed 
after two generations if their holders did not take over an office. This, 
too, seems to be simi1ar to the Chinese practice. However, the Russian 
aristocratic title entai1ed among other privileges the exclusive right of 
owning land settled with serfs. Hence "nobi1ity" was tied to the pre
rogatives of seigneurial patnmonialism in a manner quite unknown in 
C)lina. The forfeiture of aristtx:ratic patents kause of fai1ure to take 
an office was abolished in the reign of Peter III and Catherine II. But 
the chin and the official table of ranks (tabel' 0 rangakh) continued 
to be the official basis of social prestige, and at least a temporary 
servj~ in a state office remained a status convention for young noblemen. 
The patrimonIal domination of the ari~tocratic landowner was almost 
universal in the realm of private landed propelty, in the sense of the 
principle "mdle terre SGns seigneur," since apart from the "noble" 
landed property there 'were only the manors of the princely domains 
and appanages and ~. the clergy and monasteries; allodial property in 
other hands existed:llOt at all or only in a few survivals (the odnodvortsy) 
or in the form of militaty6efs (held by Cossacks). Thus the rural local 
administration, insofar as it was not a domain administration, was com
pletely in the han4i; of the landowning nobi1ity. However, political 
power proper and social prestige w'ere-wholly in accordance with the 
Chinese pattem--dependent solely upon office holding or directly upon 

, court conn,ections; this Was especially true of all opportunities for eco
. nomic advancement deriving here as everywhere from the exercise of 
political pow&. Of course, it'was an exaggeration when Paul I enlightened 
a foreign visitor that a nobleman was only he with whom he deigned 
to talk and only as long as he talked to him. However, the Crown could 
inde~ risk a, behavior toward the nobility, even toward the bearers of 
the most famous names. and owners of the largest properties, which no 
Occidental ruler, no matter how great a potentate, could have pennitred 
hhruelf toward the lowliest of his legally unfree~. 

The Tsar's power was rooted in the finn solidarity of interest with 
him on the part of the individual chin-holders who ran the administra-
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rion and the army. which was based on compulsory recruitment. Equally 
important was the complete lack of a status-based solidarity of interest 
among the nobility. Just like the Chinese bene6ce-holderst the Russian 
nobles viewed one another as competitors for the chin and all the oppar
amities available through the ruler's favor. Therefore, the nobility 
was deeply split into coteries and entirely powerless in relation to the 
ruler; thE; modern reorganization of local administration created a partly 
new situation, yet the nobility attempted common resistance only rardy 
and then always unsuccessfully, even though Catherine n had expressly 
endowed it with the right of assembly and of collective petition. This, 
complete lack of aristocractic status solidarity, which resulted from the 
competition for COUrt favors, was not merely il. consequence of the re
organization undertaken by Peter the Great, but had its origin in the 
older system of the mestnic.hestvo, which had determined the social rank
ing of the honoratiores since the Muscovite patrimonial state had been 
established. From the beginning social rank depended upon the digllity 
of the office granted by the Tsar, the universal landowner; its material 
compensation was the service flef-pomest'e (from mesto: position). The 
difference between the old mestnichestvo and the new order of Peter 
the Great was in the last analysis merely that [in the formed the service 
Gef and the rank assigned to the first acquirer, or a later possessor by 
virtue 6£ his administrative position, became hereditary for all his 
descendants, and hence that the rank order of the individual noble 
families had a relative stability. The young nobleman received his first 
office according to I) the highest official rank in the office hierarchy 
achieved by any ancestor and 2.) the number of generations elapsed 
between the highest position held by one of these ancestors and the be-' 
ginning of his own services. Well-established status convention pre
scribed that no member of a higher-ranking family could accept an 
office w,lrich would make hUrl subordinate to an official from a family 
of lower office rank; just as little could he ever ~ccept a seat at table 
-~ven if he endangered his life when it was the Tsar's table-below 
an official who, according to the mestnichestvo, had a lower family rank, 
no matter hOw higp the latter's personal official position was. The system 
limited the Tsar considerably in the selection of his highest-ranking 
administrative officials and army leaders; only under great difficulties 
could he ignore it and then at the risk of continuous protests and in
subordination even' on the battlefield. But the system also forced the 
nobility, the more so the higher the hereditary rank of a person was, to 
enter the court service and the patrimonial bureaucracy for the sake of 
preserving social status and career chances. Thus the nobility became 
almost completely a "court nobility" (dvorianstvo, from dwjf: court). 
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The impol:ance of private landownership as a basis, of social rank 
d(~clincd. The L'olchinniki, the holders of a vutchina, an estate which had 
not original1y been granted for services rendered but inherited from the 
am:esrors <1" allodial property, were dlspbced by the pomeshchiki, whose 
1l3me has today b~come the exclusive term for the "lord of the manor." 
Social rank W3<; determined not by the ownership of a "noble" estate but 
by administrative rank, whether per~onally acguired or inh~rited. Tsarist 
patrimonialism shrewdly used this system which linked all social power 
with services for the ruler. The origins of this linkage are to be found 
in a combination of I) the institution of the royal following, which will 
be analy~ed later, and 2) sib soJidarity which endeavored to appropriate 
for the whole sib the service rank, once it was acguired, and the oppor
tunities connected with it. Peter the Great, when faced with this condi
tion, tried to simplify matters by burning the lists of family rank (raz
riadnaia perepis'), which contained the claims of the noble families, and 
by putting in their place the chin scheme, which was almost completely 
based on the actual holding of office. This was an attempt to eliminate 
the .sib honor without creating a status solidarity directed against the 
Tsar; up to that time the sib honor had hindered the development of 
status solidarity just as much as the Tsar's interests in the free selection 
of his officials. The policy was successful. The nobility remained deeply 
split, through Iuthless competition insofar as it strove for the social rank 
of the chin, and through animosity and hatred towa.rd the chinollnik
the gen~ral name for officials-insofar as it remained a purely landed 
aristocracy. The monopoly of serf ownership did not create a solidary 
status group, since the competition for chin interfered and since only 
the employ in the Tsar's service provided the great incidental oppor-
tunities for enrichment. , 

In this respect the situation was the same as in the late Roman 
and By~antine empire, in their Babylonian, Persian and Hellenistic 
predecessors and Islamic successors; There manorial patrimonialism
which did not exist at all in China-resulted neither in a definite nexus 
between landowners and state offices nor in the rise of a homogeneous 
tnanorial aristocracy, no matter how many incipient phenomena existed. 
In the late Roman empire the increasingly important land-owning class 
of the possessores confronted a socially guite distinct stratum of officials, 
divided into ranks according to the level of benefice-revenues. The same 
disconnected ju~taposition of landed nobility and patrimonial officialdom 
can be observed in the early Oriental and the Hellenistic empires. In the 
Islamic empires, corresponding to their theocratic character, social rank 
was conferred fi.rst of an by the professi()n of the' Islamic creed, and 
office opportunities depended upon religiously controlled education and 
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upon the personal favor of the ruler; this did not give rise to permanent 
and enduringly effective aristocratic monopolies. 

19. Patrimonialism and Status Honor 

On this basis one fundamental feature of medieval Western aristoc~ 
racy could not develop at all; a central guide to social conduct in the 
fOIm of a distinctive traditional ethic re·enforced by education; this ethic 
made pers~nal relations central to the style of life and impressed evelY 
individual with the obligations of a status honor that was jointly held 
and thus a unifying bond for the status group as a whole. Numerous 
status conventions developed in Russia as well among the stlata of 
honoratiores in those eIl!-pires. But it cannot be asclibed to the above
mentioned ambiguous basis of social rank alone that these conventions 
could not serve as a uniform ethical guide' fox "honorable" conduct. 
They merely provided a framework for the defense of economic interests 
or the undisguised striving for social prestige and failed to offer to the 
notables an elementary internalized stan~ of self-assertion and of 
proving one's own honor. The individual's .social honor and his relation 
to the lord were either without any inner connection, as in the case of 
the autonomous honorcztiares, or Simply amountea to career opportunities 
which merely appealed to the desire to COUIlt for something, as in the 
cases of the court aris1Dcmcy, the chin, the mandarins and all kinds of 
positions depending exclusively upon the luler's favor. On the other 
hand, appropriated benefices of all types were indeed ~ suitable basis for 
a sense d office and status dignity in the manner d the noblesse de' 
robe, but not for a personal "honorable" relationship to the lord and a 
corresponding ethos. 

The Occidental ministerales, whose soCial honor depended on the 
lord's favor, and the English gentleman of the squirearchy, whose social 
honor was determined by autonomous notability, were both, although in 
different wa~ bearers of a peculiar, personal sense of dignity whose 
root was pelsonal honor, not only the prestige of office. In the case of 
the ministeriales it is obvious and in that of the English gentleman it 
can easily be seen that their basic attitudes were in8uenced by Occi
dental knighthood. The former group merged completely with the 
knightly stratum; the English gentleman, on the other hand, increasingly 
absorbed bourgeois traits into his ideal of manliness and his style of life, 
thus modifying his medieval knightly features as the demilitarization 
of the notability progressed. Eventually there eJ:llerged in the Puritan 
gentleman a type equal in rank to the old squire but of very hetero 
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geneous provenience; this resulted in the most diverse mutual adjust· 
ments. But it remains true that fot both strata feudal knighthood was the 
original, specifically medieval center of orientation. . 

The knight's conduct was molded by the feudal concept of honor 
and this in tum by the notion of vassalic fealty; this was the only type 
of status honor conditioned on the one hand by a common and in
ternalized ethos and on the other by an external relationship to the 
lord. Sin(:e the specific feudatory relationship is always extrapatrimonial, 
it transcends in this respect the ~undaries of patrimonial structures of 
domination. But it can easily be seen that, systematically, the feudatmy 
relationship is best treated as an extreme marginal case of patrimonialism, 
since it is so much shaped hy the purely pe!:svnalloyalty bond with the 
-lord and since it appears as a "solution~ to a specific practical prohlem, 
namely that of political domination hy a patrimonial prince ever, and 
with the he lp of, local patrimonial lords. 

NOTES 

I. The foUowing four chapters have nO( been ayailable in p eyious tranllla
lions, with the exception of sections of t e chapter on charima. The editors' ma
jor etfo:t ~ been the translation of the tIext and the veri&ation of ambiguous 
historical rererences, which required consiwble background research. However, 
the notes have been held to a minimum, ~ many of Weber's sources for the 
following chapters can be found in the noies to the Sociology of Law Ccb. VIII) 
and T"M City (c:h. XVI). All nores, unless otherwise marked, are by Roth. 
, On the controvenies about the migin ,of the notion of patrimonialim and the 

a~ual_existence of a panimonial state in ~ history see Otto Btunner, Lmd 
11~ H~ (Vienna: Rohrer, 1959), 4lh ed .. 146~4. For Brunner's [(Qt. 

~t of the relationship between sociology, mid hisrory lee his Neve Wege tkr 
SozWl~h~ (Gottingen: Vandenhoecl, I9S6). BIWlJJCr deals wit Weber in 
bot worD. _ ' . ,.' , 

2.. Weber probably refers to EbCrh.ud ~, who lived .,~ Heidel~ 
since 1904; he was the author of D1e K"kwe:w.,;,;&;lfmg S~ in E~ 

'steU,,"ge 11 ( J886) and of D1e R~ ill S. 5 • • lj,.,. (sec. ed:. 192.4). CW) 
3· see KUlt Sethe, D1e ultiigyfrisclJer. ~ (Leipzig 1908-l~), 

.. wls. This is still a standard work. (W) .-
4. On t e Plussian G.tsbezirJt, a ru qJ district ~ pted from. the ordinalY 

village ~ation mladministered by the J..Jrm ownen, see in(-N, ch. XVI:v, 
D·9· . 

5. One of Weber's majo 5OU~ about.&glish COIJ5titulional history ~ 
the writings of Julius Hatschek; see hi$ E1Iglisches SfDa~~ (Tiibingeu. 
I90S/6), ~ vols. and E1IglIsche Verfasmfl8s~ (Munich 19I3). Weber 
also knew the tint c~mpreh~sive history of the E.~glis consti~tiOil by ~ ~b
era! SIC ola and pa hamentanan, Rudo)£ von GnelSt, Tile English COrISfitatlcnl 
( I89X). 

 



CHAPTEfi. XIII 
FEUDALISM, STANDESTAAT 

AND PATRIMONIALISM 

I. The Nature of Fiefs and Types of Feudal 
Relationships1 

The structure of feudal relationships can be contrasted with the wide 
realm of discretion and the related instability of power positions under 
pure patrimonialism. [Occidental] feudalism (Lehensfeudalitiit) is a 
marginal case of pattimonialism that tends toward stereotyped and fixed 
r.elationships between lord and vassal. As the household with its patri
archal domestic communism evolves, in the age of the capitalist bour-. 
geoisie, into the associated enterprise based on contract and specified 
individual rights, so the large patrimonial estate leads to the equally 
contractual allegiance of the feudatory relationship in the age of knightly 
militarism. The personal duty of fealty has here been isolated from 
household loyalties, and oil. its basis a cosmos of rights and duties has 
come into being, just as the purely material relationships were isolated 
when the enterprise developed We shan see later that the feudal alle
giance between lord and vassal must also be interpreted as a routiniza· 
tion of a charismatic relationship and that from this viewpoint certain 
specific features of feudal allegiance find their proper systematical loca
tion. Here, however, we will attempt to comprehend the internally most 
consistent fonn of the feudal relationship. For "feudalism" and also the 
"6ef' can be defined in different ways. 

If we define feudalism as the rule of a landed military aristocracy, 
then Poland, for example, was "feudal" in the most extreme sense. 
But Poland was unlike a "feudal" realm in the technical sense, for she 
lacked the decisive element: the feudatory relationship. For __ the struc
tural development--or lack of it--of the Polish Kingdom it was most 
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important that the Polish aristocrats were allodial landed notables. The 
resulting "republic of aristocrats" represents the extreme opposite of 
Nonnan centralized feudalism. 

The Greek polis of the pre·c1assic period and even the early stages 
of democracy at the times of Cleisthenes can be called "feudal," because 
citizenship was always identical with the right and the duty to bear 
arms, the citizens were generally landowners, and the power of the 
dominant stratum of honoratiores rested on manifold loyalty relation~ 
ships to clients. This was also true of die Roman Bepublic up to its last 
period. In nearly all of Antiquity the connection between land grants 
and military obligations toward a personal master, a patrimonial prince, 
or an association of citizens has been of basic importance. 

If the "hef" is de6ned as any grant of ·rights, especially of land use 
or of political territorial rights, in exchange for military or administrative 
servj~, then the term can be applied to the service Sef of the minis
teriaks [in the German Middle Ages], perhaps to the early Roman 
precarium, certainly to the land given to the laeti, who were settled in 
the Roman Empire after the Marcomannic Wars, and later to land 
which was directly granted to alien tribes upon the condition of military 
service; the term will apply all the more to the land of the Cossacks, and 
also to the soldiers' land that is found all over the ancient Orient and 
in Ptolemaic Egypt, and to similar world-wide phenomena in all epochs. 

Most of these cases involve the creation of hereditary livings which 
establish .either a direct patrimonial dependence or at least a liturgical 
attachment to obligations and thence to the larid. Moreover, social posi
tions may be established by an autocratic ruler which, in relation to 
other "free" strata, are privileged through freedom from taxation and 
special land rights (Bodenrecht). In return, the incumbents are obliged 
to undergo military training and to be at the lord's arbitrary or limited 
disposaJ for military or administrative purposes. The settling of warriors, 
)n particular, is the typical form of securing economically dispensable 
and readily available military forces under a natural economy, which. 
ca~lIlot maintain a mercenary army; these military forces come into being 
as soon as the standard of living, the intensity of agricultural and non
agricultural work and the development of war technology make the 
mass of the population indispensable as well as inferior in their militaty 
capabilities. Many kinds of political associations resort to such arrange
ments. One type is the originally inalienable plot of land (1I'>"i7p~) in 
the Hellenic polis of hoplites; their holdets were obligated to an associa
tion of citizens. A second type is the Egyptian "warrior caste" (PJiXL/Wt), 
which was obligated to the patrimonial prince; and a third type is the 
land grant to "clients," who are obligated to a personal master. All 
despotic regimes of the ancient Orient and also the cleruchies of the 
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He11enistic period have used this tyPe of military manpower in one way 
or another. We will see later that ~ona11y it was sti11 used by the 
Roman nobility. 

The last-mentioned cases are functiona11y and a1so legally similar 
to the fief proper without being the same, because even privileged 
peasants remain, social1y speaking, peasants or, at any rate, "common 
people"; this then is a kind of feuda1 relationship on the level of 
plebeian law. By contrast, the relationship of the mjnjs~ to the 
lord has originaDy a patrimonial basis and hence is different from that 
d the fief-hoMer. 

Genuine feudatory relationships in the fun technical sense always 
exist a) between members of a stratum which is hierarchically gradated; 
but stands above the mass of freemen, fOlming a unit against them; and 
b) by virtue of the feudatory relationship individuals are related to one 
another through a free contract, not through patrimonial dependence. 
Vassalage does not diminish honor and status of the va.<;sal; on the con
trary, it can augment his honor, and commendation is not submission 
to patriarchal autholity, although its forms are borrowed from it. 

We can now classify "feudal" relationships in the broad sense of 
the word as follows: (I) "Liturgic" feudalism: soldiers provided with 
land, frontier guards, peasants with speci6c iJlilitary duties (cleruchs, 
laeti, limitanei,Cossacks); (2.) "Patrimonial"leudalism, a) "manoria1": 
levies of colon; (for ex-ample, of the Roman nobility as late as the Civil 
War, and of the ancient Egyptian pharaoh); b) "servile": slaves 
(ancient Babylonian and Egyptian annies, Arabian pzivate troops in the 
Middle Ages, Mamelukes); c) gentile: hereditary clients as private 

.soldiers {Roman nobility); (3) "free" feudalism, a) "vassalic": only by 
virtue of personal fealty without the grant of manorial rights (most 
Japanese Samurai, the Merovingian trmtis); b) "prebendal": without 
personal fealty, ~mly by virtue - of granted manorial rights and tax 
revenues (Middle East, including the Turkish fiefs); c) "feudatory" 
(lehensnUissig): personal fealty and fief combined (Occident); d) 
"urban" (stadtherrschaftlich): by virtue of the communal association of 
warriors, based on manorial land al10tted to the individual (the typical 
Hellenic polis 'of the Spartan type). At this point we will deal primarily 
with the types -of "free' feudalism and, among these, primarily with 
the most consequential: Occidental feudalism (Lehensfeudtllismus); we 
wi11 draw on the other types only for comparative pu~. 

The fu11 6ef is always a re1Jt-produdng complex of rights whose 
ownership t;an and should maintain a lord in a manner appropriate to 

his style 0 f life. Primarily seigneurial rights and income-yielding political 
powers, that is/·rent-producing rights, are conferred upon the warrior. In" 
the feudal Mi(idle Ages the ~. of a piece of land belonged to the 
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recipient of the rent Wherever the hierarchy of fiefs was strictly organ
ized, these feudal sOUrces of rent were registered according to their 
yle1d. The Turkish "fiefs," which were classified after the model of the 
Sassanids and SeIjuks, were registered according to their yield in asper, . 
and the provisioning of the Japanese vassals (Samurai) according to the. 
kokudaka (rice rent). Inclusion in the English "Doom~ay Book," as it 
was later called, did not amount to a feudal matIiculation of fiefs, but 
this register owed its origin to the especially tight centralization of the 
English feudal administration. 

Since manors are the normal object of a fief, every genuine feudal 
structure has a patrimonial foundation. Moreover, where offices them
selves are not treated as fiefs, the patrimonial order nonnally continues 
to exist-at least wherever the feudal system, as it happens frequently, 
is incorporated into a patrimonial or prebendal state as part of its ad
ministration. The Turkish c~,v.alry which held fief-like prebends existed 
next to the patrimonial Janiss[;.:ies and the partly prebendal organization 
of pffices, and therefore remained itSelf semi-prebendal. . 

Excepting Chinese law, the granting, of seigneurial rights from the 
estate of the king can be found in the most diverse legal areas. In the 
realm of the Rajputs in India, especially in Udaipur, the ruler until re
cently bestowed territorial and judicial rights upon members of the 
dominant dan -in return for military services; they in tum paid homage 
to him and renewal fees in case of his death, and they risked the loss 
of their rights if they violated their duties. The same approach to land 
and political rights-an approach originating in the joint control of the 
ruling warriors over conquered land-occurred very often, .and prob
ably was once the basis of Japan's political constitution. On the other 
hand, we can find numerous phenomena typified by the Me-rovingian 
royal land grants and by the various forms of bene~cium: Almost always 
they presuppose the rendering of military aid and possible revocability in 
case of default, the extent of which is often ill-defined. Substantively, 
the numeroUs Oriental land-grant types that were similar to hereditary 

, leases also had a political purpose However, neither fits the concept of 
the "fief," as long as they are not related to the very specific fealty of 
the vassal. 

2. Fiefs and Benefices 

The fief can also be distinguished le£ally from th~ benefice, al
though we will see soon thlt the transitions are fluid. TI1e benefice is a 
lifelong, not a hereditary, r<;mu t ler3tion for its holder in exch~nge ror 
his real or presUmed serv;ce\ ihe remunerah,;l is an attribute of the 
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office, not of the incumbent. Therefore, in the Occident during the 
early Middle Ages the benefice was not, like the fief, forfeited in case 
of the ruler's death-as U. StUt2 has emphasized2

-, but it revezted to 
the ruler upon the death of the benefice-holder; at the zenith of the 
Occidental Middle Ages a non-hereditary fief came to be considered 
inferior. The income of the beneSce, accruing to the office, not to the 
person, is only used and not personally owned-the Church, for ex
ample. drew certain conclusions from this in medieval times--, whereas 
the fief is the vassal's personal property for the duration of the feudatory 
relationship; however, it remains inalienable since it is tied to a highly 
personal relationship, and indivisible since it is intended to preserve the, 
vassal's service capacities. The bene6ce-holder was often, and sometimes 
generally, relieved from paying his administrative costs, or portions bf 
the income from the benefice were set aside for this purpose. But the 
vassal had always to pay from his own resources for the costs of the 

'lice granted to him. 
However, such differences were not really pervasive. For example, 

they did not exist under Turkish nor under Japanese law; however, we 
will note Soon that these two cases are not genuine examples of feuda
tory law. On the other hand, we have observed that the nonhereditary 
character of benefices was very often fictitious; the appropriation of 
bene.6ces-especially of many French benefices-reached a point where 
even the heirs received a compensation for the loss of revenue drawn 
from the benefice. The decisive difference must be located elsewhere: 
Wherever the bene6ce had lost all traces of patrimonial origin, the 
benefice-holder was a simple usufructuary or rentier who had certain 
official duties and was to that extent akin to the bureaucratic officials. 

ln contrast, the free vassal, who stands outside any patrimonial 
subordination, is subject to a vety demanding cooe of duties and honor. 
In a peculiar fashion, the feudatory ,relationship merged seemingly most 
contradictory elements in its most developed form: on the one hand, 
strictly personal fealty, on the other contractual stipulation of rights and 
duties, their depersonalization by virtue of the rent nexus, and 6nally 
hereditary control of the possession. Wherever the original meaning of 
the relationship had been preserved, "hereditariness" was not a com-

. man "inheritance." To begir. with, the pretender had to be personally 
quali6ed for vassalage before he could claim the 6ef. Furthermore, he 
had to enter personally into the fealty relationship. Just as the son of a 
Turkish vassal had to request a new her-at in due time from the 
beg~rbeg and, if necessary, through him from the Sublime Porte, so 
the Occidental aspirant had to void the fief and to ask the lord for being 
invested with it after performing commendation and the oath of homage. 

 



1.) Fiefs and Bene~ces 

To be su~ the lord was obliged to accept the vassalage if the aspirant's 
qualification had been established, but vassalage had a contractual char
acter and could be terminated by the vassal at any· time upon yielding 
the fief. Furthermore, the lord could not arbitrarily impose obligations 
upon the vassal; rather their typical extent depended upon contractual 
obligations of fealty and loyalty which were shaped by a code of honor 
binding upon both parties. Thus the typification of the obligations and 
the substantial safeguards of the vassal's interest were linked with a 
highly personal relationship to an individual ruler. This developed to 
the highest degree in Occidental feudalism, whereas the Turkish feudal 
system remained much more prebendal with regard to claims of inheri
tance, since the power of the Sultan and the heglerheg continued to be 
largely arbitrary despite all of the rules and regulations. 

Japanese feudalism, too, does not represent a complete feudatory 
system.3 The Japanese daimyo was not a feudatory vassal, but a vassal 
committed to supply definite war contingents, t9 provide guard units and 
to pay a fixed tribute; within his own district he exercised administra
tive, judicial and military authority practically in his own name, in the 

'manner of a territorial ruler. He could be transferred to another district 
for disciplinary reasons. That he was not a vassal as such is demonstrated 
by the fact that the Shogun's real vassals C fut11. i), if daimyos-districts· 
had been granted to them, could suffer transfer Ckunigaye), because of 
their personal dependence, for reasons of political e<'Cpediency without 
any default on their own part. This very fact also proves that the 
district granted to them was an office, not a fief. These daimyos were 
forbidden to establish alliances, to enter into relations of vassalage with 
one another, to conclude treaties with foreign powels, to carry on feuds 
and to build fortresses; their allegiance was assured through the institu
tion of the sankinkotai-the requirement of periodic residence in the 
capital. . 

Tne samurai, on the other hand, were personally free private soldiers 
of the individual daimyos (or of the Shogun himself); they were main
tained with rice allowances, rarely with land grants; they originated 
partly in ~he voluntary following of warriors, partly in office-holders 
entitlj!d to court service, whodeyeloped a practically free contractual 
relationship, just as the ministeriales of the German Middle Ages; they" 
differed greatly in their social status, from the small rentier who gained 
his rice allowance by s~rving in the lord's manor, sleeping with up to 
four others in one room, to the practically hereditary incumbent of a 
court office. The samurai were a class of free retainers, partly plebeians 
and partly courtiers, not vassals but benefice-holders, whose position was 
more similar to that of the Frankish antrustiones than to that of a 

 



FEUDALISM, STANDESTAAT AND PATRIMONIALlSM r Ch. Xlll 

medieval feudal benefice~holder. The relationship to the lord was en
dowed with a sense of knightly loyalty, which was analogous to. hut 
more intense than, Occidental fealty; this inten$e attachment grew out 
of the transformation of the fol1owe:s' loyalty into a glorified free vassal
age, and out of the warrior's concept of status honor. 

Final1y, the special features of the Islamic warrior's fief can he 
explained, as C. H, Becker has recently shown. on the basis of their 
origin in a mercenary army and in tax-fauning." Unable to pay his 
mercenaries, the patrimonial luler had to give them direct access to the 
tax payments of his subj~.ts. He also had to transfer to the militaIY 
official (em;r) the position of the tax official (' ami I). who drew a fixed 
remuneration; this office wa~ originally independent of the military 
office ih accoIdance with the typical patrimonial division of powers 
familiar to :IS. Three different elements merged into the concept of the 
iktah (beneficium): r) T akhil, the farming of revenues of a village or 
a district to a muktah (tax-farmer); 2) Kata'i', the fie&-cal1ed sawa~ in 
Mesopotamia-. grants of land. to deserving or indispensable supporters, 
and finally 3) the possession of the subjects' taxes, which were seized 
as security by. or assigned to, emirs and soldiers, especial1y Mamelukes, 
in order to cover their arrears of pay. The'incumbent of an iktah had 
to serve as a soldier and was supposed to surrender the surplus of taxes 
over his pay-which he rarely did, The arbitrary exploitation inherent 
in this type of control in an early case motivated the vizier Nizam 
al-Mulk-under the Seljuks in MesojXltamia toward the end of the I ah 
century--to assign land definitely to the soldiers and emirs as benefices 
and to give up all claim to tax surplu.ses. in retum for their military 
service. The Mamelukes adopted the same system in Egypt in the 14th 
centuIY. The soldiers, who turned from tax~faImers or mortgagees into 
landowneIs. now developed a pelsonal interest in the improvement of 
their subjects' land; this also did away with the friction between the 
militaIY and the fiscal authorities. The Ottoman sipahi-benefices are a 
modification of this system of military benefices. Its origin in the decay
ing tax system and the mercenary army of a state based on a money 
economy, organized on the ancient pattern, distinguishes these military 
benefices radical1y from Occidental feudalism developed on the basis 
of a natural economy and the leader's following. Oriental feudalism was 
bound to lack an those features that derive from the loyalty of followers, 
in particular, the norms of the specific as wel1 as personal fealty of the 
vassal; conversely, Japanese feudalism with its exclusively personal alle
giance lacked the manorial component of the beneficium. Hence both 
t'jpeS differ~ in exactly opposite direction, from that combination of 
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personal fealty, derived from the follower's loyalty, and benefice which 
accounts for the distinctiveness of Occidental feudalism. 

'3. The Military Origin or Feudalism 

The widespread phenomenon of the fief was primarily of militaIY 
origin. The T urkish fief~bene6.ce committed its holder to live on the 
land and, dwring the Empire's great expansion, was considered forfeited 
if the holder had not served in the army within the last seven years; the 
claims of the heirs were also partly dependent on the proof of active 
military service. In the Olient as well as the Occident, the fief-benefice 
nonnally served the establishment of a cavalry, whose members had 
jJentical equipment and were continuously trained. The military effec
tiveness of these warriors, who were personally devoted to their lord, 
was enhanred by their notion ci honor. This cavalry was a subslitute 
for the levy of freemen and sometimes also for the king's charismatic 
following (tr'Ustis). The Frankish fiefs originated on secularized church 
land in defense against the Arabian cavalry. The Turkish fief-benefices, 
tOO, were not concentrated in the Ottomans' old peasant settlements (in 
AnatoIia); they were mostly landed estates, managed by Rayas, in areas 
conquered at a later time (especially in Rumelia). Wherever it substi
tuted for the levy of freemen, the feudal army was a function of intensi
fied economic activities and of expanding boundaries in an inland state 
with a natural economy. The same was true of the mercenary army in 
maritime states or inland states with a money economy. For the mass of 
the landowners increasing pacification and intensified agriculture dimin
ished both their familiarity with militaxy tasks and their opportunities 
for military training; this reduced the economic dispensability of small
holders. The growing preoccupation of men with work originally done 
by women tied them to the land, and the increasing differentiation of 
property through divisiotJ or accumulation of land destroyed the pos
sibility of identical military equipment; the growing masses of small
holders could no longer equip themselves--the precondition of every 
~rmy of freemen. In particular, campaigns at the far-away peripheries of 
a great empire could not be conducted with a peasant levy, just as an 
urban militia could not control large overseas areas of expansion. And 
just IlS the mercenary' army replacing . the citizens' army substituted 
professional soldiers for militia men, so the transition to the feudal army 
resulted bitially in identical equipment of high quality. In its Occiden
tal beginnings, J,orse and arms were p~rt of the fid; self-equipment 
came later when this institution became widespread. 
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The specific element that deteImines the vassal's behavior under 
fully developed feudalism is the appeal not only to his obligations of 
fealty, but to his sense! of high status which derives from an exalted 
conception of honor. The warrior's sense of honor and the servant's 
faithfulness are both inseparably connected with the dignity and con
ventions of a ruling stratum and buttressed by them. Thus, the peculiar
ity of Occidental, fully developed feudalism was largely detennined by 
the fact that it constituted the basis of a cavalry-in contrast to the 
plebeian infantry-fiefs of the clients, cleruchs, ~X'JU1', and ancient 
Oriental fief-holdiI~g soldiers. We will fr~uently enc~unter the ramifica
tions of this factor. 

.' 
4. Feudal Legitimation 

The feudal system produces men who can equip themselves and 
handle weapons professionally, who in war identify their own honor 
with that of the lord, who see in the expansion of his power the chance 
to secure fiefs for their heirs and, above all. who find the only basis far 
the legitimacy of their own ~ef in the preservation of his personal au
thority. Everywhere this last element has been eminently important for 
the transition to feudalism, and especially for the extension of feudalism 
from its original domain. military service, to public offices. In Japan the 
ruler attempted in this fashion to emancipate himself from the domi
nance of lineage groups which had familial charisma. In the Frankish 
empire the attempts of the patrimonial state to preserve the sovereign,S 
power through limiting tenure in office and through the system of emis
saries were again and again subverted; the violent ups and downs in 
the power stIuggle of the aristocratic cliques in the Merovingian empire 
were eventually tenninated by the strong arm of a central official, but 
this resulted in the overthrow of the legitimate dynasty in his favor. 
The bestowing of offices as fiefs under the Carolingians provided rela
tive stability; from the 9th century on this policy was definitely carried 
through, after the Carolingians had at first used the vassals as counter
vailing power against the Merovingian trustis and after the strictly 
personal fealty of all office-holders had emerged as the only support of 
the royal thrones during the struggles of the kings in the divided empire. 
Conversely, the destruction of Chinese feudalism-for a long time 
lamented as the really sacred order of the fathers-by the prebendal
bureaucratic order, which since has consistently followed its own 
momentum, was propelled by the equally typical motive for eliminating 
the feudal office: the motive of restoring fuB power to the sovereign. 

 



F esulal Legitimation 10 79 

For the qUite considerable guarantee of the ruler's position through the 
• vassal's knightly honor is acquired at the price of a great decline of his 

power over the vassals. Funy developed feudalism is the most extreme 
type of systematically decentralized domination. 

To begin with, the lord has only limited "discipline" over the Va!;

sal. The only reason for taking back the fief is "felony": the violation 
01 fealty toward the lord through failure to fu16l the feudatory obliga
tions. However, the concept of "felony" is very vague, and normally 
this does not benefit the lord's arbitrariness but the vassal's position. 
For even where feudal courts composed of vassals did 'not exist and 
hence vassals were not organized as members of an autonomous cor
porate group (as in the Occident), the generalization is fully valid that 
the lord is powerful vis-~-vis the individual vassal, but powerless with 
regard to the interests of all vassals; he must be sure of the support or 
at least the toleration of the other vassals before he can safely proceed 
against anyone of them. Since the feudatory relationship is founded 
on mutual loyalty, an arbitrary act of the lord has, as a "breach of 
faith," an inherently destructive effect upon his relations with aD vassals. 
This fairly rigid limitation of the ruler's disciplinary powers over his 
own vassals, is made more palpable by the fact that he often has no 
direct control over the subvassals of his own vassals. 

Under fully developed feudalism there was a "hierarchy" in two 
respects: First, only those seigneurial rights, especially only those 
landed estates, the possession of which could be derived from the 
supreme ruler as the source of all power, ~vere transferable as full 
fiefs~ second, there was a social rank·order (such as the Heerschild of 
the SachsenSpiegel) according to the )evel of sub-infeudation which 
the respective fief-holder occupied relative to the supreme rule,r. But 
the extent of the ruler's direct control over subvassals of his own vassals 
remained very problematir.: t.ecause, as in e\'ery feudatory relationship, 
the one between vassal and subvassal was also strictly personal and 

. hence could not easily be canceled by any felony of the first vassal 
against his lord. In its classic period the Turkish feudal system achieved 
a relatively strong centralization dllr;l\g~l ~-;~ quasi-prebendal definition 
of the fief and of the beglerhegs pOSition In relation to the Sublime 
Porte. But the Occidental reservation: salva fide ckbita domino regi 
[with the exception of the fealty owed tc the overlord1 in the oath 
of homage did not preclude at the least a conHict of conscience for a 
subvassal even in cases in which his lord's felony was dear, since he was 
fa~ with a dual obligation of loyalty. In any case, he always con
sic:tered himself entitled to examine for himself whether the overlord 
of his own lord discharged his obligations. 
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For the centralistic development of England an arrangement taken 
over from Normandy by William the Conqueror became crucial: All 
subvassals were directly oath-bound to the king and considered his 
men; furthermore, subvassals who did. not obtain legal satisfaction from 
their lord were not forced (as in France) to go through various stages 
of appeal of the feudal hierarchy but could go directly to the king's 
courts; thus, the feudal hierarchy in England was not identical, as in 
most other countries, with a jurisdictional hierarchy in matters of feudal 
law. In Normandy and England, just as under Turkish feudalism, this 
tight organization and the firm bonds between lord and vassal were 
due to the fact that the feudal polity was constituted on conquered 
territories-similar to the church which established its strictest hier
archical organization in mission territories. However, even then con
Hicts of . .conscience on the part of subvassals were not completely absent. 
For this reason too attempts were frequently made to limit subinfeuda
tion or at least its frequency on iower levels; by contrast, in Germany 
the limitation of the Heerschilde derived from general principles of the 
office hierarchy. 

On the other hand, fully developed feudal law stipulated that all 
objects which had once been included in a fief would have to be granted 
again in case of escheat, and it also established the principle: nulle 
terre sans seigneur. Superficially, there is a correspondence between the 
bureaucratic principle and the feudal rule that all traditional feudatory 
units must be bestowed upon vassals by the kir.g, but the intent is, 
fundamentally different. Under the bureaucratic system the mandatory 
filling of offices is intended as a legal protection for the ruled, but the 
compulsory granting of fiefs cut off most of the vassals' subjects from any 
direct relation to the supreme ruler; furthermore, this feudal practice 
establishes as a collective right of the vassals that the lord cannot ignore 
the feudal distribution of power for the sake of his own interest.s by 
taking power back .into his hands; rather he must utilize again aU exi5t
ing fiefs for the purpose of e<juipping the vassals' descendants. Accord
ing to the familiar scheme, the vassals could press their demands with 
particular strength whenever they were organized into a legally au
tonomous groups and especially when legal proceedings in which they 
participated as members of a feudal court CLehenskurie) dealt with 
disputes and legal business concerning the obligatory granting of all 

. inher:tance, escheat and renevl'al of fiefs. In this case the demand [01 

hefs was monopolized in additi(lfl to the means for protecting the supply 
of fiefs. 

Monopolization proc~edcd by virtue of the cOlitillU.JUS: jqercil.SC of 
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demands -upon the personal feudal qualifications of the aspirant, just 
as it does in the bureaucratized community by virtue of the aspirants' 
demand for more and more speciaiized examinations and ever more 
diplomas as a condition of employment. The feudal qualification, how
ever, was the polar oppcsite of the qualification for bureaucratic office, 
which is based on specialized knowledge. Bureaucracy and patrimonial 
officialdom are based on social levelling in the sense that as pure types 
they are only concerned with personal ~ualilications, the one with 
substantive expertise, the other with purely personal characteristics; 
both types disregard status differences and in fact constitute the specific 
instrument (,f their negation-irrespective of the circumstance discussed 
earlier that the bureaucratic and the patrimonial strata, too, easily be
come carriers of a distinct status honor with all its consequences. This 
social honor was here a result of the power position of. these strata. 
But the essence of feudalism is status consciousness, and it increasingly 
perfects this very characteristic. Evel"JWhere the vassal On the specific 
meaning of the worl) had to be a &ee man, not subordinate to the 
patrimonial ~wer of a lord. The Japanese samurai too changed his 
lord at will. At first, of course, the vassal's characteristic qualification 
was most of the time merely his professional capability, his military 
ploficiency; this it remained, for example, under T ur kish feudalism; 
even Rayas could receive fiefs if they had rendered the requisite militalY 
seIvices. However, in its fu))est elaboration the feudatolY relationship 
can only be an attribute of a ruling stratum, since it rests on emphatic 
notions of status honor as the ba~s of fealty and also of military fitness. 
Therefore, the requirement of seigneuIial ("knightly") conduct is added 
evelywhere, especially the injunction againSt any kind of remunerative 
labor which would detract from military training and be degrading. 

When the opportunities for the support of the descendants begin 
to decrease, the monopolization of fiefs and offices---and later particu
larly of the prebends (Srift,spfrU,nden) for the maintenance of relatives 

. without proper means-sets in with full force. The increasing influence 
of status conventionalism comes on top of it, and the claim is advanced 
that the aspirant for a fief or a prebend must not only live like a knight, 
but also be of knightly descent. That means, he has to be the offspring 
of a minimum number of knightly ancestors-at filst, knightly parents, 
then knighdy grandparen-ts: the "four ancestoIs." Finally, in the regula
tions of the tournaments and convents of the late Middle Ages monopo
lization reached a point where sixteen ancestors were required and the 
urban patriciate was exduded because it shared autho~ity with the 
guilds and sat with them in the same councils. 
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5. The Feudal Division of Powers and Its T ypi~cation 
The strict legal autonomy CEigenrecht) of the individual vasSal 

paralleled the claim of all qualified aspirants on the possession of all 
fiefs, a claim which was not everywhere recognized but everywhere 
advanced in one fashion or another. The fact that in the classic areas 
of feudalism the vassal's right \~as contractual and subject to renewal, 
but at the same tim!: inheritable according to established norms, stereo
typed the division of powers far beyond the degree attained under the 
prebendal stIUcture and made it highly inelastic. This very permeation 
of the whole system with the guarante€ of the nef·holder's position 
throl1gh a bilateral contract was very important for the development 
of feudalism; this guarantee transcended the mere granting of. privileges 
by the lord and, in contrast to the appropriation of benefices, it was 
not just a purely economic matter. It turned feudalism into an approxi
mation of the Redztsstaat [cons.titutional government], at least in com
parison to pure patrimonialism wit h its juxtaposition of traditional 
prescription and appropriated lights, on the one hand, and arbitrariness 
and discretion on the other. Feudalism is a "separation of powers," but 
unlike Montesquieu's scheme, which constitutes a qualitative division 
of labor, it is simply a quantitative division of authority. The idea 
of rIte social contract (Staatsvertrag) as the basis of the distribution 
of political power, an idea which led to constitutionalism, is anticipated 
in a primitive fashion. Of cou'CSe, not in the form of a pact between the 
ruler and the ruled or their repre~entatives-under which the subjection, 
of the ruled is conceived as the source of the ruler's right-, but in 
the essentially different form of a contract between the ruler and those 
whose authority derives from him. T ypeand distribution of powers are 
fixed through this contract, but there is no gene.ral reglement and no 
rational differentiation of individual jurisdiction. For the powers of the 
office are personal rights, contrary to the bureaucratic case; their extent 
is detennined positively by the official's personal grant and negatively 
by the subject.~' exemptions, immunities and privileges, whether they 
he granted or sanctified by tradition. Only this juxtaposition and the 
mutual limitation of the subjective right of one power-holder by the 
opposed rights of another produces-very similar to the stereotyped and 
appropriated patrimonial offices-that power distribution which would 
correspond to some extent to the bureaucratic notion of oHicial jurisdic
tion. For in its genuine sense this notion does not exist under feudalism, 
and therefore the concept of the "agency" (BehoTde) is also absent. 

At fir'St only .a section of the vassals was granted political powers, 
and that means most ~f all: judicial powers. In France these_were. the 
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soc<!lIed seigneur:; jusilciers. The ruler could divide his own judicial 
powers by g!:lniing one part of them to one va"';31 :md ether parts to 
another vassal. T il1i(''il W'lS the divisir'n into higflzr jur:sdictJon-.-in
eluding caI'it~I Judic"turc (Blutbann ;--nnd lowef jmisdiction, and their 
di!>tribution among dilFt:rent 'V3ssals."This d .. )~s rlc~ iT'.e~m th3t the vassal 
who has been gr~llt:':d. seigneurial POWt'fS whieh weft' hight:r in the 
original hierarchy of offices also has :l. higher fank in the hierarchy of 
fiefs, which is est<1blished according to the dis[ance from the supreme 
lord. In principle, at least, the hierarchy of fiefs is not at all concerned 
with the hierarchy of powers granted, but only with the distance or near
ness from the first lord In fact, however, the possession of the highest 
judicial powers, especially of capital judicature, everywhere tends to 
establish its holders as a special group of princely rank (FitrstenstanJ). 
This tendency had to compete everywhere with the overlapping tend
ency to consider the immediate feudatory relationship to the king as 
the, mark of belonging to the highest status group. This happened 
particularly in Germany in characteristic ups and downs, with which 
we cannot deal here. The result was everywhere a most intricate com
plex of seigneurial powers which had been fragmented through grants 
to the most diverse hvlders. In principle, the territorial jurisdiction of 
the Occidental lord, which was based on the grant of political rights. 
was separated from his feudatory jurisdiction over his own vassals, on 
the one hand, and from his patrimonial ChofTechtliche) jurisdiction on 
the other. All of this resulted in the fragmentation of powers into 

, numerous individual rights, appropriated on different legal grounds, 
which traditionally limited one anotner. Absent was the separation, so 
typical of every bureaucracy and still recognizable 'ih ~he prebend, of 
person and vocation, personal property and official means of admini
stration. Since the income from the fief was not an-office revenue, the 
differentiation between allodial and feudal possesions in the case of 
escheat and inheritance was, unlike the externally similar differentiation 
'in the case of the prebend, only a stratification of inheritance. 

Furthermore, not only were all official powers and revenUes of a 
vassal part of his personal rights and of his own household, but above 
all the costs of administration were personal expenditures indistin
guishable from those of his own household. Just as every individual, be 
it lord or fief-holding official, pursued his essentially personal interests 
on the basis of his own right, so all administrative expenditures were 
covered by his own personal services and resources or-and espeCially 
-by the services of the patrimonial retainers or of rhe "subjects!' who 
were subordinate by virtue of the political rights granted to him; thus 
the expenditures were not met, out of a rational system of taxation, 

 



· FEUDALISM, STANDI;STAAT AND PATRIMONI .... USM [ell. XIII 

as under a bureaucrac", or out of the ruler's' household or special pre
bendal revenues a~ '11.:"'1 eatrimonialism. Since the tributes and services 
of the "subjects" we ~ 0.'" '\ril5 regulated by tradit:ion, the apparatus 
was financially inelastic, & 1 l,is was aggravated by the typical practice, 
or at least universal tendency, of using the feudal association as the 
vehicle (Trager) of political administration; this limited very much the 
personal as wen dS the substantive mE;ans of power of the ruler and al! 
other lords. 

To begin with, the vassals attempted evelywhere to regulate through 
fixed norms the maximal a ,.10lal dt:ration of their most elementary 
obligation, for the sake of which the feudal association had been' 
created: the obligation to render military service, Most of the. time they 
were successful. Moreover, the'right to carry on feuds existed also be
tween the vassals of the same lord. The lord's power only guaranteed 
his vassals' fiefs, but nvtbing else. The i_'wate wars of the vassals 
against one another could of course be very detrimental to the power 
interests of the feudal lord, but beyondtbe stir~lation that private feuds 
could at leas.t not take place during one of the lord's own military ac
tions no curb was successful on the European continent up to the time 
when church and cities, together wiili the king, enforced the edicts of 
peace ("Landfrieden") 

The limitations on the financial rights of the ruler were particularly 
severe. Apart from the tutelary utilization of a fief by a lord, these 
rights consisted mostly in the vassal's of.JIigation to subsidize the lord in 
certain cases of need;. the lord would have liked to tum these obligationS 
into a comprehensive right of taxation, but the vassals set out to turn 
them into definitely fixed occasional tzibutes. In compensation for in
creasingly fictitious military duties, the tax exemption of' knightly fiefs 
eventuaIly became the normal pattern until long after th; Middle Ages. 
In general, the vassals were no less ~Eul, at least .t.s long as the 
lord was dependent on the feudal army, in freeing their retainers from 
the lord's taxation, which they pernntted only in exceptional cases. As 
a rule, the lord could directly raise t4llagUronly from his manorial and 
personal retainers. The right of escheat became increasi~ly impractical. 
Everywhere the extension of the right of inheritance to collateral rela
tives prevailed. The alienation of the 6eE, which of course required the 
lord's willingness to accept the new ~, became more and more tbe 
rule and the purchase of his consent one of the most important feudal 
sources d revenue. However, the purchase was equivalent to the full 
appropriation of the fief, since the transfer fee came to be fixed by tra
dition or law. Thus, while the fealty relationship became progressively 
stereoryped and commercialized, it also lost its unequivocaLcharacter 
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and practical utility as a means of power. As a free man, the vassal 
could later even take a fief from several lords; this made his support 
precarious for anyone of them in case of a conflict. French feudal 
law distinguished the homagium simplex, the feudal oath with mental 
reservations as to other obligations, from the homagium ligium, the un
conditional oath, which was, so to speak, the first mortgage upon fealty; 
it preceded all other obligations and hence could only be rendered to 
one ruler. For the rising power of the French monarchy it was im
portant that the great feudal lords were forced to render the laaer oath. 
In genelal, how~er, the possibility of multilateral obligations resulted 
in their far-reaching devaluation. Eventually it became almost impossible 
to run a continuously functioning administration with the help of 
vassals. In the abstract, the vassal had the duty to help his lord not 
only with deeds but also with advice. The great vassals liked to derive 
from this duty a "Tight" to be heard before important decisions were 
made, and usually they succeeded since the feudal lord was dependent 
upon the morale of the feudal army. As an obligation, however, the 
'vassal's advisory activity was gradually reduced, just like his military 
duty; it was quite discontinuous and therefore could not be used for the 
organization of a concrete agency (Behiirde). . 

Thus, the feudal association provided to the local office-holders a 
hereditary appropriation and guarantee of their scigneurial rights; 
however, for the central administration it did not offer the lord con
tinuously available personnel and easily forced him to adapt his actions 
to the "advice" of the strongest among his vassals, rather than helping 
him to control them. Under these circumstances all powerful vassals 
were so strongly tempted to dissolve the feudal bond altogether, that 
the only fact to he explained is why this did not happen more often 
than it actually occurred. The reason was the guarantee of legitimacy, 
which we mentioned earlier and which the vassals found in the feudal 
association with regard to their land and seigneurial rights; the feudal 
lord too was interested in this guarantee because of the advantages
no matter how precarious-which his rights entailed, even if they were 
fictitious. .' 

. 6. The Standestaat and the Transition {rom Feudalism to 
Bureaucracy 

In contrast to the 'system of "agencies," which are generally subject 
to enacted rules and which have equally regulated spheres of jurisdic
tion, the prebendal and feudal variants of patrimonialism are a cosmos 
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and, according to the circumstances, also a ch?o~ of concrete suhjective 
rights and duties of the lord, the office-holders and tne ruk-d; these 
rights and duties overlap and limit one another, nnd their interaction 
produces modes of action that cannot be re.:on5tructed with currently 
prevnlent political categories and for which the name "state" in the 
modern sense of the wo.rd is"even less applicable than for the purely 
patrimonial polity. Feudalism is estate-type patrimonialism, a marginal 
case that contrasts with patriarchal patrimonialism. 

Feudalism is oriented not only 'to characteristic patrimonial features 
such as tradition, privilege, customal and precedent, but also to tem
porary alliances between the various power-holders, as it was typical 
of and, in fact, the essence of the polity of Estates (Stiindestaat) in the 
Occident. Just as the individual holders of fiefs and benefices and the 
other possessors of appropriated powers exercise their aurhority by virtue 
of privileges guaranteed by the prince, so his own power is considered 
a personal privilege, his "prerogative," which should be recognized and 
safeguarded by the fief-holders and other power-holders. These holders 
of privileges consociate with one another for the purpose of a concrete 
action which would not be possibie without this collaboration. The 
existence of a Stimdestaat merely indicates that this system of alliances, 
which was unavoidable because of the contractuai guarantee of all rights 
and duties and because of the resulting inelasticity, has developed into 
a chronic condition, which under certain circumstances was legally 
peIpetuated through an explicit association. Once the fiefholders con
stituted an autonomous legal group, the Stiinde.~taat came into being for 
very diverse reasons, mainly however because the stereotyped and there
fore inflexible fiefs and privileges had to be adapted to extraordinary 
or new administrative requirements. These needs were to a large extent 
economically determined, even though externally this was not true in 
the majority of cases. Most of the time the economic inAuence was 
indirect: The extraordinary needs centered on the political, esrecially 
the military administration. The changing economic structure, in par
ticular the advancing money economy, exerted its inAueflce by making 
it possible, and hence mandatory in view of the struggle and competi
tion with other polities, to satisfy these needs. ina manner superior to 
the normal means of stereotyped feudal-patrimonial administration; this 
involved especially the raising of considerable amounts of money all 
at once. These normal means were most of the time inadequate because 
of the very principle pertaining to this structure of domination: that 
everybody, the ruler as wen as all other power-holders, had to pay the 
costs, of his, and only his, administration out of his own pocket. There 
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were no provisions for raising these special revenues; hence the frequent 
conclusion of new agreements was unavoidable, eve~tually requiring a 
consociation of the individual power-holders in the form of a corporative 
assembly. This very association either included the prince or turned 
privileged persons into "Estates," and thus changed the mere agreed
upon action of the various power-holders and the temporary a'isocjations 
into a permanent political structure. 

Within this structure, however, ever new and impelling adminis
trative tasks created the princely bureaucracy, which was destined, in 
tum, to dissolve the Stiindestaat. This process must not be understood 
too mechanically as if the ruler endeavored everywhere, for the sake 
of expanding his own sphere of power, to destroy the competing power 
of the Estates by developing the bureaucracy. Unquestionably and quite 
naturally, this was very often one major determinant, but not always 
the really crucial one. Quite frequently the Estates demanded from 
the ruler that he satisfy the requests of interested persons for new 
administrative services and that he render these through the establish
ment of a suitable agency; these continuously emerging demands were 
the result of the general economic and cultural development and thus 
due to objective developmental factors. The ruler's compliance was 
tantamount to a spread of officialdom and hence normally to an increase 
of his power; at first this led to a renaissance of patrimonialism, which 
remained dominant in Continental Europe up to the French Revolu
tion, but the longer patrimonialism lasted, the more it approached pure 
bureaucratism. For everywhere the nature of the new administrative 
tasks exerted a pressure toward creating permanent agencies, fixed juris
dictions and procedural as well as profeSSional qualification. 

The feudal association and the StCinaestaat are by no means indis
pensable intermediate links in the development from patrimonialism to 

. bureaucracy; on the contrary, under certain circumstances, they present 
considerable obstacles to bureaucracy. The beginnings of a genuine 
bureaucracy can be found everywhere in relatively uncomplicated forms 
of p~trimonial administration; the transition from the patrimonial to 
the bureaucratic 'office is Auid and the typological attribution dependent 
not so much upon the nature of the individual office, but upon the 
manner in ~hich offices in general are set up and administered. How
ever, the fully developed Stanaestaat as well as the tully developed 
bureaucracy grew only on European soil, for rea~ons to which we will 
turn later. In the meantime we will deal with certain intermediate and 
transitional forms, w'hich preceded pure bureaucracy within feudal 
and patrimonial structures. 
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7. PatrimonialOfficialdom 

For simplicity's sake we have hitherto assumed that the political 
IUler's affairs in the central administration are managed in purely patri
monial fashion through household and court officials, whom we dis· 
cus~ earlier. or through fief-holders. who in tum have' their own 
patrimonial administration. In reality. the structuIe of patrimonial and 
of feudal Iulership has not been so simple. As soon as the household 
administration has passed the stage of "discontinuous" administration 
through companions and intimates, the addition of 'purely political tasks 
regularly leads to the establishment of special centIal offices and most 
<?f the time to the rise of a single political official, who may have various 
characteristics. Because of its very nature patrimonialism was the specHic 
locus for the rise of favoritism-<>f men close to the ruler who had tre
mendous power, but always were in danger of sudden, dramatic down
fall for purely personal reasons. If specific structures develop, the most 
typical patrimonial case is one in which a court official. whose function,. 
involves the closest, purely personal position of confidence, also directs 
the centIal political administration, formally or in fact; this may be the 
keeper of the harem or a similarly employed peIson who deals intimately 
with the Iuler's peIsonal affaiIs. It also happens that a specifically po-
litical position of trust is added. In some African kingdoms the visible 
representative of capital jurisdiction, the executioner, is the continuous 
and most inHuential companion of the ruler. Similarly, the judicial 
functions of the Iuler gain importance with the development of con
tempt powers (Banngewalt). and then an official corresponding to the 
Frankish Count Palatine' often rises to prominence. In militarily active 
states the same is true of the royal commander-in·chief, and in feudal 
states of the official who is often identical with him, but also controls 
the fief patronage (Shogun, major domus). In the Orient we find 
regularly the figure of the Grand Vizier; we will see later for which 
reasons he became a "constitutionar' necessity. just as did the responsible 
prime minister in modem states. ' 

In general we can only say that. on the one hand. the existence 
of such a monocratically unified position can become especially danger
ous to the prince's authority, if the official concerned controls the eco· 
nomic accoutrements of the vassals and subordinate officials so that he 
can bind them to his own person vis-a-vis the ruler-consider the 
well-kn<;wn examples of Japan and cl ~e Menwingian King4om; on 
the other hand, the complete absence of such a central figure tends to 
lead regularly to the disintegrati~n of the realm---see the telling ex
ample of the Carolingians whOse own experience made them waIY of 

, -
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the creation of a centralized office. \Ve will soon come back to the 
manner in which the resuhing problems were solved.' 

We are here first interested in the following phenomenon: Because 
of the increasing continuity and complexity of administrative work, 
especially because of the development of the grants ·.md privileges 
characteristk of patrimoni,JI Jnd feucbl structures, and finally because 
of the growing rationaliz.ltion of financ(', the clerical and accounting 
officials begin to play an increasingly important role. \~,1ithout them 
a rub\ househuld is condemned to in'~tabjlity and powerlessness. The 
mort: de\'t'loped the clerical and accounting system is, the stronger is 
the central power, even in the pure feudal state (for example, in Nor
man England and the Ottoman Empire in the period of its greatest 
pow("r). In ancient Egypt thl! scribe~ controlled the administration. 
ln the modern Persian empire the accounting officials l:surped a very 
considerable role Lv virtue of their "secret" art-a secrecy sanctified 
!w tradition. In the 'Occident the chancellor, the chief of the' secretariat, 
,\\:as most of the time the central figure of the political adminbtration. 
The central administration may aho origin:atc' in the accounting office, 
the Exchequer in Normandy and bter in Engl:md. At the same time, 
such offices are regularly the beginning of hureaucratization, because 
the working officials, who were m0stly cleri(s in medieval times, gai!~ 
actual control from the high-ranking courtiers. who offic~lly' occupy 
them, 

We have dealt earlier [XL 12J with the rise of the great collegiate 
central agencies as 'a concomitant of the qualit~tive extension of ad~ 
ministrative tasks; we discu~sed them as antecedents of hureaucracy 
and in the context of the increasing importance of specialized knowl
edge, which propels bureaucratization. Of course, not all of the ruler's 
advisory bodies in prebureaucratic states have been early stages of mod
em bureaucracy. Advisory ,lSsemblies of central officials c_an be found 
in the most diverse patrimonial and feudal strucqJres all over the world. 
They serve the ruler often as a counterbalan~e,' not to the power of 
specialized knowledge-as .do those early bureaucratic structures-but 
simply tc the power of the highest-ranking officials; furthermore, they 
are a means of establishing administrative continuity. To that extent 
they are everywhere pnxlucts of a certain stage in the qualitative de
velopment of administrative tasks; however, as this development pro
gresses ever further, these advisory assemblies approximate those phe
nomena of early bureaucratism by taking on the character of a collegiate 
"agency," which operates according to definitive procedures; they assume 
this form the more the office organization and administrative procedures 
approach the bureaucratic pattern; the boundary is here very fluid, as 
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the examples of China and Egypt demonstrate. Typologically these 
agencies should be distinguished, again despite the natural continuity 
of the transitions, from those collegiate bodies which share authority 
not by vinue of the ruler's fiat, but by virtue of their own right (after 
the fashion of the "Council of Elders" or of a body of honoratiores); 
we will bri<:By deal with the latter lielow, for they do not partake in the 
transition from patrimonialism to bureaucratism, but are a stage of the 
division of powers between the ruler and other holders of power, 
whether they have charismatic or estate-type characteristics. 

We cannot treat here the inHuence of the patrimonial or feudal 
polities on the general cultural development. Patrimonialism, especially 
the non-stereotyped, arbitrary type, and feudalism are distinguished 
from one another very definitely in that area which evelywhere pro
vides the most important opening for the impact of domination upon 
culture: the field of educ.ation. Only a few general remarks will be 
added here to the brief earlier statements about the connection between 
education and domination. Wherever feudalism develops a status
oriented "knightly" stratum, systematic preparation for a corresponding 
way of life emerges with all its consequences. Typically, certain artistic 
creations (in literature, music and the visual arts), which cannot be 
treated here, become a means of self-glorification and establish and 
preserve'the nimbus of the dominant stratum vis-a-vis the ruled. Thus 
"refinement" is added to th~ at £rst purely military-gymnastic training; 
the result is that very complex type of "cultivation" which is the polar 
opposite of specialized education in a bureaucratic regime. VI'herever 
domination is prebend ally organized, education tends to be intellectualist
literary, and thus to be intrinsically related to the bureaucratic ideal of' 
transmitting specialized knowledge. In a particularly typical form this is 
true of China and in cases-to be discussed later [ch. XV:4J-in which 
theocracy takes .over education. The last development tends to reach its 
culmination in the secular state of the arbitrary patrimonial type, which 
does not develop an educational system of its own. 

8. The Indeterminate Economic Preconditions of 
Patrimonialism and Feudalism 

Littlt; that is definitive can be said about purely economic pre
conditions for the rise of patrimonial and feudal structures. The exist·. 
ence ~nd the predominance of royal and aristocratic manors is indeed 
the general basis of all fonns of feudal organization, whether fully 
developed or not. And the Chinese state of officials, which .in its own 
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way is the most consistent political form of patrimonialism, is not based 
on landed estates, but, as we have seen, is so uniformly patrimonial 
because of their very absence. Patrimonialism is compatible with house
hold and market economy, petty-bourgeois and manorial agriculture, 
.lbscnce and presence of capitalist economy. The well-known Marxist 
'statement that the hand-mill requires feudalism just as the steam-min 
necessitates capitalism is at most correct in its second part, and then only 
partiaIIy.~ The steam·mill fits without any difficulty into a state-socialist 
economy. The first part of the statement, however, is entirely incorrect: 
The hand-mill has lived through all conceivable economic structures and 
political "superstructures." In general we can say about capitalism only 
that, since its opportunities for expansion are limited under feudalism 
and patrimonialism, its champions usually attempt to substitute bureau
cratizOjtion or a plutocratic domination by honoratioTes. This too, how
ever, is only true of production·oriented modern capitalism, based on 
the rational enterprise, the division of labor and fixed capital,. whereas 
politicillly oIiented capitalism, just as capitalist whole-sale trade, is very 
much compatible with patrimonialism. Indeed we have seen that a 
strong development toward a market economy, which provides sufficient 
tax revenues for buying slave soldiers or for recruiting mercenaries, was 
the very precondition for the rise of Oriental Sultanism and thus for 
the strictly patriarchal variant of patrimonialism, which--~ompared to 
our Occidental R€chtsstaat-is farthest removed from modern forms 
of the state. 

The relationship between market economy and feudalism is very 
different. However, there is no general economic formula which would 
determine whether a patrimonial or a feudal structure will prevail
with the exception, of course, that the manorial system strongly f acili
tates the development of feudalism in its various forms. As we have 
seen, the rationalization of the irrigation economy in the ancient 
Orient-the fact that the area of cultivation had to be won systemati
Eally from the desert through organized draft labor-worked in favor 
of semi-bureaucratic political patrimonialism, just as did large-scale con
struction in China. In both cases, however, patrimonialism had to 
exist before these edifices became pOSSible. By contrast, the acquisition 
of new land through the dearing <;>f fort:sts in Northern Europe favored 
the manorial system and therefore feudalism. However, feudalism also 
existed in the Orient, although in much less consistent forms. For the 
rest, we can only make the generalization that the weak development 
of the technical means of communication and therefore of political con
trol, together with the prevailing natural economy, promoted decen
tralized patrimonialism-a system of tributary satraps, because of the 
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difficulties of creating a rational system of taxation and hence the pre
condition for a centralized administration of patrimonial officials; these 
weaknesses provided a strong impetus for the use of personal fealty and 
the feudal code of honor as means of political cohesion, wherever this 
was possible, that is, wherever the manorial system determined social 
str a ti fica tion. 

9· The Impact of Trade on the Development of 
P atrimonialism 

Scholars have often overlooked One constant that has been histori
cally important in the development of strong, centralized patrimonial 
bureaucracies-trade. \Ve saw previously that the power positions of all 
IUlers transcending the level of the primitive village headman were 
based on their possession of precious metals in raw or finished form. 
They needed this treasure above all for the maintenance or their fol
lowing, the body-guards, patrimonial armies, mercenaries and especially 
officials. ThiS-treasure was supplied through the exchange of gifts with 
other rulers-this was in fact often an instance of barter-, through 
the ruler's own regular trade (in particular, the coastal intermedi,lte 
trade), which can lead to a direct monopolization of foreign tr::!de. or 
finally through other uses of foreign trade. This was done either directly 
in the form of taxation through tariffs, tolls and other tributes. or in
directly through marker-privileges and the founding of citks. whit:h, 
were princely prerogatives that yielded high ground-rents and subjects 
capable of paying high taxes. Throughout history, this last type of 
utilizing trade was systematically undertaken; as late as the beginning 
of modern times, Polish seigneurs founded countless towns and settled 
them with Jews emigrating from the West. Typically, patrimonial p0-

litical structures persist and expand territorially, although their trade 
is relatively moderate or outright weak in comparison to their size or 

. their population-see the case of China and of the Carolingian em
pire-, but the genesis of patrimonial political rulership is infrequent 
without trade playing a considerable r01e; it has happened-witilliiss the 
Mongolian empire and the kingdoms of the Teutonic Migration-, but 
nearly always according to the pattern that tribes who live adjacent 
to territories with a highly developed money economy invade these, 
take possession of their precious metals and found new polities On these 
territories. The royal trade monopoly can be found all over the world, 
in Polynesia just as much as in Africa and in the ancient Orient. Only 
recently, for example, all larger political entities on the We~ African 
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coast collapsed because the Europeans destr.jyd the interm'.!diate trade'" 
monopoly of d'e respective chiefs. The loca~ion of most of the oldest 
large patrimonial polities is closely related to this function of trade. 

Very often the rul~r's special power position as a seigneurialland~ 
Owner is only secondary. Of course, royd and aristocratic power 
originate most of the tim~ in landholdings; with regard to areas in which 
there is still a surplus of land-as between the Congo and Zambesi 
rivcrs--it is mOre precise to say that this pre-.;;minence depends upon 
the possession of men al')d catt!'~, which adv<l.Iyes rent-producing cultiva
tion. Income from ren~ property is natura11y necessary for that mode 
of life which socially establishes prince and aristocrat_ But the subse
quent det.·elopment to\"ard the monopolization of "ground-rent" is very 
often codetermined by trade gains. Wh~p a ruler is considered the land
lord (not just the feudal overlord) of a whole country-as often hap
pens at the most diverse stages of cultural development-, this is usually 
not the starting pOint, but the consequence of his political position, of 
,the resulting advantages in the acquisition of chattel-in Caffraria the 
possession of humans (women) and of cattle·--and, generaly, of the 
economic ability, based in particular On the possession of precious metals, 
to maintain patrimonial soldiers Or mercenaries. The situation is usually 
not different with regard to the monopolistic land control of the aristoc· 
racy in maritime states: debt-serfs are an important part of agricultural 
labOr in Hellenic Antiquity and p..-obably also in the ancient Orient. 
They till the soil for the urban p~triciate for a share in the crops. Direct 
and indirect trade gains provide the urban patriciate with the means for 
accumulating land and people In a na'taral economy even the moderate 
possession of precious metals was extraordinarily important for the rise 
and the power position of a state. Of COUlse, this did not change the 
fact that the bulk of the needs could be, and most of the time was, 
satisfied by the natural economy. Both things must not be confused with 
One another, as it happens all too often, when somebody talks about the 
impact of trade in primitive times. . 

The causal inHuence of trade upon the formation of political as
sociations is certainly not unequivocal. As we pointed out, neither are 
all origins of patrimonial authority necessarily rooted in trade, nOr did 
a patrimonial state arise wherever there was trade. Domination by 
honoratiores, too, was often a primary product of trade. However, very 
often there was a connection between trade and the rise of a simple 
chief to the rank of a prince. By contrast, trade is on the whole very 
antagonistic to the strictly feudatory system and the tightly-knit struc
ture of the feudal hierarchy. It is tIue that trade typically created the 
"municipal feudalism" of a seigneurial patriciate, especially in the Medi-
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terranean area. Howevei", in Japan and India ;j~ well as in the Occident 
and in the lslamic Oriellt, feudalization was closdy related to the slow 
progress, and often to the decline, of the Inarket economy, but one 
factor was as oft{,n the C::ll1se as the consequenc~ of the other. In the 
Occiden't, feudalism was a consequence of natural economy and provided 
the only possibJe means of establishing an anny; in Japan and in the 
Near East Juring the Middle Ages the opposite situation prevailed 
\Vhat was the urig!n of the latter development? 

10. The Stabilizing Influence of P atrimonialism and 
. Feudalism on the Economy 

Both fonns of domination, but feudalism much more so than patri· 
monialism, may have a strongly stabilizing ~(fect upon the economy. 
Patrimonialism may have such an effect because under its rule only 
the le .. ding officials. whose activities cannot be controlled continuously 
by the ruler, have in general the chance of getting rich quickly; wit
ness the mandarins in China. The source of the accumulation of wealth 
is not acquisition by exchange, but the explOitation of the tax capacities 
of the subjects and the latter's need to buy all oHicial actions of the 
ruler and rhe officials, given the wide latitude for granting favors and 
for arbitrariness. On the other hand, the power of the patrimonial of
ficials is. in essence, limited only by tradition; jts violation is dangerous 
even for the mOst powerful official. Therefore, material and personal , 
innovations, new classes that are not sanctified by tradition, new kinds 
of acquisition and enterprise that run counter to tradition, are in a very 
precarious situation and at the least exposed to the arbitrariness of the 
ruler and cf his officials. Both traditionalism and arbitrariness affect 
very deeply the Jevelopmental opportunities of capitalism. Either the 
ruler himself or his officials seize upon the new chances of acquisition, 
monopolize them and thus deprive the capital formation of the private 
economy of its sustenance, or the ubiquitous resistance of traditionalism 
is reinforced by them ~ as to hinder economic innovations that might 
endanger the social equilibrium or meet religiOUS and ethical objections; 
the latter have to be taken into account because the patrimonial ruler's 
own authority is rooted in the sanctity of tradition. On the other hand, 
the wide latitude of the ruler's unrestricted discretion can reinforce the 
anti-traditional power of capitalism in a given case, as it happened in 
Europe during the period of absolutism. However, we must add that
apart from other peculiarities of this kind of privileged capitalism-the 
royal government was already bureaucratic·rational. As a rule, the nega· 
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rive aspect of this arbitrariness is dominant, because-and this is the 
major point-the patrimonial state lacks the political and procedural 
predictability, indispensable for capitalist development, which is pro· 
vided by the rational rules of modern bureaucratic administration. 
Instead we find unpredictability and inconsistency on the part of court 
and local officials, and variously benevolence and disfavor on the part 
of the ruler and his servants. It is quite possible that a private individual, 
by skillfully taking advantage of the given circumstances and of ~r
sona1 relations, obtains a privileged position which offers him nearly 
unlimited acquisitive opportunities. But a capitalist economic system 
is obviously greatly handicapped by these factors, for the individual 
variants of capitalism have a differential sensitivity toward such un· 
predictable factors. Wholesale trade can tolerate them most easily, 
relatively speaking, and adapt itself to all changing conditions. More
over, if the ruler does not monopolize trade himself. as under simple 
and transparent conditions, his self-interest demands that he pennit 
the accumulation of wealth, so that he can draw on tax-farmers, farmers 

'of official supplies and on credit sources. The "financier" is already 
known in the period of Hammurabi, and the formation of trade capital 
is feasible under almost all conditions of domination, especially under 
patrimonialism. 

It is different with industrial capitalism. If it is to become the typical 
fonn of the industrial enterprise, it requires an organi7.ation of labor 
that aims at a mass market and depends upon the possibility of correct 
calculations. This is true the more capital-intensive industrial capitalism 
is, and especially the more saturated it is with fixed capital. Industrial 
capitalism must be able to count on the continuity. trustwor~iness 
and objectivity of the legal order, and on the rational, predictable func
tioning of legal and administrative agencies. Othenvise those guarantees 
of predictability are absent tJ+t are indispensable for the large industrial 
enterprise. They are especially we¥ in patrimonial states with a low 
~gree of stereotyped operations :~onverSely, they exist at an optimum. 
under modem bureaucratism. Industrialization was not impeded by the 
Islam as the religion of individuals-the Tartars in the Russian Caucasus 
are often very "modem" entrepreneuIS-, but hy the religiously d~ 
termined structure of the Islamic states, their officialdom and their juris
prudence. 

This negative anticapitalist effect of patrimonial arbitrariness can be 
aggravated by a positive conse~uence, hitherto almost completely over
looked, which arbitrary patrimonialism may have, under otherwise suita
ble conditions,especially in a developed money economy .. A peculiar 
type of artificial immobiliz.ation of wealth may result from the instability 
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of all legal guaranrees under patrimonial justice and administration. By 
far its most important examples are a certain type of Byzantine monastic 
foundation and the. Islamic waTtfs, which apparently were patterned 
after this legal form. This.type of Byzantine foundation may be sketched 
as follows: Land is given as an endowment, for example, building-sites 
in Constantinople; value and revenue will be tremendously increased by 
projected harbor installations. The monastery thus endowed must main
tain a definite number of monks, through fixed prebends, and of the 
poor, through alms; in addition, there are admin'istrative costs. However, 
the whole surplus of the monastery's income over its expenditures goes 
to the family of the founder. It is dear that the latter stipulation reveals 
the real purpose of the foundation: In the guise of a monastery, the 
foundation is in reality inalienable family property, with probably in
creasing revenues; it has sacred protection, especially against seizure by 
secular -that means, patrimonial-bureaucr atic-authorities. (Besides. the 
founder; also achieves the purpose of gaining favor with God and men 
and, under certain circumstances, of secuIing for his family an influence 
upon the fining of prebends; thus the family can grant favors to inAuen
rial families, for many prebends were easy sinecures for the garfons of 
Constantinople; seclusion and even compuls'ory residence/were not re
quired. Another purpose was the securing of influence upon the ad
ministration of a family chapel.) The whole arrangement was a kind of 
surrogate, within a money economy, for the private churches (Eigen· 
kirchen) of the feudal Occident. 

It appears likely that endowments of a very similar form existed, 
already under ancient Egyptian patrimonialism. At any rate, the same 
phenomenon can be dbserved during the Islamic Middle Ages in the 
wakf-..... an endowment for a mosque or a similar foundation-, as the rec

ords testify. At that time, too, objects which had an increasing financial 
value: building sites, rentable workshops (ergasteria) were given as 
endowments, without doubt for the same purpose and for the same 
reason. The consecration provided an optimal guarantee, although no 
absolute security, against arbitrary intervention of the secular officialdom. 
Thus the arbitrariness and unpredictability of patrimonial domination 
had the effect of strengthening the realm of subjection to sacred law. 
And since, on the other hand, the theoretical rigidity and immutability 
of the shari'ah was "corrected" by the judges through subjective and 
often quite unpredictable interpretation, the two components of patri
monialism, equally hostile to capitalism, reinforced one another. C. H. 
Becker probably .assumes correctly that the very persistent immobilization 
of accumulated propat)' in the form of waTtfs was of very great im
portance for the economic development of the Orient. 5 This immobiliza-
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don corresponded fully to the spirit of the ancient economy which used 
accumulated wealth as a source of rent, not as acquisitive capital. 
(Through Spanish mediation, the institution of the profane "entailed 
estate" (fidei commissum), which is probably a secularized imitation of 
the wakf and first emerged in Spain, was imported to Germany in the 
17th century.) 

11. A1onopolism and Mercantilism 

In a relatively developed money economy dnd in periods in which it 
strongly approaches the rational bureaucratic system, patrimonialism 
has another inRuence upon economic development th3t results from its 
mode of "public finance. H Just as the patrimonial stale easily dissolved 
into a congeries of privileges, so the satisfaction of needs through monop
olist-capitalist means and through positive and negative privileges-in 
the previously discussed meaning-was particularly frequent. With the 

'help of a well-functioning patrimonial officialdom, it was easy to estab
lish all kinds of fiscal enterprises and monopolies. State enterprises and 
monopolies emerged, on a sometimes very extensive scale, in Egypt, the 
lrtte Roman empire and in the Near and Far East; the public enter
prises (Regiegewerbe) of the rulers at the beginning of modern times 
were similar. Public financing through profit-making has by no means 
been limited to patrimonial ism. During the Middle Ages and early in 
mode(1I times, the cities too participated, often under great losses (for 
exnmple, FraI1kfurt On the Main), in partly quite risky industrial and 
trading enterprises of a purely profit-making character. But the effe<:tive 
range of monopolies for state commercial enteIprise was, generally speak
ing, greater in thf_ patrimonial states, and therefore the public monop
olies were on the whole more frequent and pervasive in them. Often, 
however, the satisfaction of needs through privileges could aff~t the· 
economy even more strongly. 

Public "6nancing" of a negatively privileging kind [that means, 
through funCtions imposed on certain status groups], the system 'of 
liturgies, was carried through most comp~hensively by the most rational 
patrimonial-bureaucratic empires of Antiquity: Egypt and, imitating it, 
the Late Roman and Byzantine monarchy. The Egyptian economy of 
the Pharaohs acquired thereby a peculiar "state-socia1ist" strain, linked 
with periodically quite far-reaching hereditary ties to guilds and, at cer
tain times, also to landed estates; it transmitted this trait also to the 
Late Roman e<:onomy. It is clear that this narrowed down considerably 
private capital fonnation and the realm of capitalist acquisition. 
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Next to, and instead of, this type of public finance, whJch smothered 
capital formation and hence private capitalism, patrimonialism also uses 
a positively privileging type in the form of concessions to private trade 
or craft monopolies for high fees, a share in profit or a 6xed annuity. 
Such positive privileges are found in many patrimonial states of the past 
all over the world. They played their last and most important role 
in the age of mercantilism, when the incipient capitalist organization of 
trades, the bureaucratic rationalization of patrimonial rulership and the 
growing financial needs of the military, external [foreign affairs] and 
internal administration revolutionized the financial techniques of the 
European states. Everywhere and in the most diverse forms the princely 
power, whether that of the Stuarts, the Bourbons, Maria Theresia, 
Catherine the Great and Frederick the Great, sought to create cash 
revenues through [he establishment of monopolistic industries; t~ese 
':evenues did not require the approval of the estates of the realm, and 
n the SWukstaat and in parliamentary states they were often directly 
lsed as 3" political weapon. Here too the characteristic features of 

..,Jatrimonial capitalism emerged-and the bureaucracy of "Enlightened 
Despotism" was still as patrimonial as was the basic conception of 
the "state" on which it rested This was recently shown very neatly by 
H. Levy with regard to the most impressive example: Stuart England. f 

There the question of the "monopolies" was one of the major issues in 
the struggle between the monarchy and the rising bourgeois classes; the 
monarchy strove for financial independence from parliament and for a 
rational-bureaucratic organization of the whole state and of the economy 
according to the pattern of a caesaropapist "welfare state," whereas in 
parliament the bourgeois class interests became increasingly decisive. 
Members and favorites of the royal family, courtiers, military men and 
officials grown rich, great speculators and adventurous inventors of 
"systems" of political economy such as that of John Law, outside of Eng
land often also Jews, at that time too made up the economically 
interested groups behind the royal monopolies and the industries which 
were imported, founded or protected on that basis. This was an attempt 
to transfer to modem industries patrimonial capitalism, which had existed 
everywhere in Antiquity and the Middle Ages of East and West, with 
.only a few intenuptions.· It often furthered or awakened the "entre· 
preneurilll spirit," at least for ·the moment. But the attempt itself failed 
by and large: The manufactories of the Stuarts, the Bourbons, Peter 
the Great and Frederick the Great survived the period of their sponsor
ship only in very few specialties. In England the compulsory monop' 
olistic industry collapsed together with the autocratic welfare state of 
the Stuarts. Neither the period of Colbert nor of Frederick and Peter 
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succeeded in turning their countries into industrial states. The economic 
roots of this failure were the disregard of the economics of location, in 
England and elsewhere frequently the qualitative inferiority of protected 
prooucts and the hindrance of the capital Bow in directions indicated 
by the market conditions; the legal insecurity owing to the always doubt
ful duration of monopolies in view of possible new privileges was the 
political reason for this failure-hence the retarding factor was again 
the arbitrariness of patrimonial rulership. 

12. The Formation and Distribution of Wealth under 
Feudalism 

The feudal order has a different effect upon the economy than does 
patrimonialism, which in part furthers and in _part deflects modern 
capitalism. The patrimonial state offers the whole realm of the ruler's 
discretion as a hunting ground for accumulating wealth. Wherever 
!raditional or stereotyped prescription does not impose strict limitations, 
patrimonialism gives free rein to the enrichment of the ruler himself, 
the court officials, favorites, governors, mandarins, tax collectors, in
Ruence peddlers, and the great merchants and financiers who function' 
as tax-fanners, purveyors and creditors. The ruler's favor and disfavor, 
grants and confiscations, continuously create new wealth and destroy it 
again_ In contrast, feudalism, with its closely delineated rights and 
duties, does not only have a stabilizing effect upon the economy as a 
whole, but also upon the distribution of individual wealth.~ To begin 
with, it achieves this effect through its legal order. The feudal associa
tion and also the related patrimonial forms that have a stereotyped status 
structure constitute a synthesis of purely concrete rights and duties. They 
amount, as we have pointed out, to a "constitutional state" CRechtsstaat) 
on the basis of "subjective" rights, not "objective" law. Instead of a 
system of abstract rules, compliance with which permits everybody the 
free use of his economic resources,. we find a congeries of acquired rights, 
which impede the freedom of acquisition and provide opportunities for 
capitalist acquisition only through the granting of further concrete 
privileges, as they were generally the basis of the oldest manufactories. -
To be sure, in this manner capitalist acquisition gains a support which 
is steadier than the personal changeable favors of patriarchal patri
monialism, but the danger that the granted privileges will be disputed 
persists since older acquired rights remain untouched. 

Capitalist development is handicapped even more by the economic 
foundations and consequences of feudalism. Land granted as a -fief 
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became immobilized, since it was normdlly inalienable and indivisible; 
the vassal's ability to discharge his obligations, to live in a knightly 
fashion and to raise his children properly depended upon the holding 
together of his property. Sometimes the vassals were not even permitted 
to alienate their own private lands, or restraints were impo5ed upon 
them, for example, the prohibition to sell their land to pers()ll~ who were 
not stlltm equals-witness the Cdse of the Jap<lnese vassals Cgokcnin) of 
the shogun. And since the revenues from the land grant~. 'ovhich the 
v;]ssals normally do not wor k themselvt:~, ill ICiJst not ill J c<!pil:llj~t 
fashion, are dependent upon the peasant>' ('.lp,,~ity to render goo&; .md 
services, the restraints on pri)pcrty <lnd economic managem(·nt were {'x
tended downward under the ~eigneuri::d system. Tht· spread of feudabm 
in Japan is paralleled by injunctions ag<linst subdivision, the selling of 
land-in order to prevent th~ rise of li!tifundia-and lea\'lng lh{' land 
all this in the interest of pruerving the pca~ants' economic r.:dr'lcitic~ by 
protecting the existing livings. It is wdJ known that exa!;t1y the S:llhe 
de\'l'Iopmcnt occurred in the Orient. These restrictiuns and the Feudal 
structure in general are no, neccss3rily inimical to the money econ!Jmy, 
as it is sometimes claimed. Talifrs. ft."C;' .1Ild f('venue·vieIJing territori,l] 
rights, among them {'specially .i:ldlcj.Jj po \\'{'rS , were also granted as fiefs. 
lA'herever it appeared econL'mic:JlIy J~asibk, the ,manorial lord W:1S 

strongly inclined to tramfonj!Jh(tpe~sants' services' into taxc~; this hap
pened early in England,.A llJ ,,\,hcrcver the pe3sants were econornic.JIly 
un:Jble to P9.Y }ake(the landlord tended to resort to forced-labor enter
prises (.ftoilrberrieb) and t h U~ directly to capita list acquisit ion; wherever 
f~lc, .he feudal lord of til(' mdnor or the political ruler :dttempted to 

. .-sell his $'..lrplus in kind in order to get money. According to HathgeIl, 
the Japanese daimyos maint.1ir,ed their agencies in Osaka primarily for 
tile. S<lle of their rice surplus. On a magnificent scale, the Tel:tonic Order 
--an economicJlIy rational community of collectively living monastic 
knights, whose vassals were the rural landlOlds--engaged in trade 
through its sale$ agencies in Bruges. The antagonism between the Order 
and the Prussian cities, Danzig and Thorn in panicul(lr, was essentially 
due to the competition between the Order's communal economy and 
the burghers. The PoliSh aristocr:dts, rmrkcting grain from the hinter
land, and the urban intermediary t'ade c(}()perated against the monop
olistic daims~of the Order; this result~ in the cities' defection to the 
Poles and in the loss of Western Prussia for German culture CDeutsch
tum), 

Of course, the manorial expOrt trade did not only consist in the 
marketing of rent in kind but also of other products. The feudal land
lord or political ruler can be a capitalist producer or creditor-witness 
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Jgain th\? daimyo.o;. \Vith the help of serf labor feud<ll L.II1dlords often 
established commerciHI enterprises, manori,ll home industries and (~;pe' 
cial1~' fncrories, for eX:lmpk· in Russil1. Therefore, rhe patrimonial founda
~tion of r t'udnlism implil~s by no means a nC!cessmy !inkngc with a 
natuml ('conomy. Rur P'!ltl~, for this very H.'nson modern capitalism is 
impeded, ~in('e it dq)l'nd~ upon Ihe development of mdSS purch'lsing 
PO\\'('i" fllr industrial producti'. However, Ihe frequently massin; tribules 
imd S('rI'ic{'~ of the peas,mts to the bndlords m h-udal magislralc:-; con
fiscal\' much or their pmthnsing power, which could hn,'e contribulcd 
tow·,.tr<] [he cmnion of a market for industrial products. The landlords' 
purchd~ing power which d('riv('~s from this con~s('atioJl, does not henefit 
m~h~ 1 'P Jduc('d ;lrtid(.'~, upon wh ich modern inrlustrd capit'l!ism largclv 
.1q)l'P(k r:l t Iwt', it cre;ltes lu~ury d~~1n;ln(ls, especinlly the consumption
(lricnled In;l!nt( n::n':e of person nl servants. !\1oreo\".:r, :-;inl'l' the m,;norial 
[>l(lfir.rL;il:ing enterprises opernte with forced Inbor :md since in gen<'Tal 
!he llll:l' ni <11 h<lll~ehold an d croft enle rpriscs ~ II ilize \l n pn id lab or ;md 
hVlil'(' '.'\l~!(' m~lnrower, they Wifhhord··IOI~or from rhe [ree mnrket 'J.nd 
u~· i: in a manner which largely fails to crc;}!'e l<lpital, Jnd sometimes 
SilO ph- ~'(lIlS11nlt'S it Insofar as these enterpriso can c{)mpete with the 
urhui : r,){.ks b<''I.:;l\!se rheir workforce' i" pnid lirtle Or nnt hi ng, wages 
(' <l n n (I' l'fC<lle m; lSS purc ha si ng power: :md in sofa r as the:;e en t crpri ses 
c;lrdwt ~'nmpele, in spi](' of this advantage. uecausc of t<,'chnolngical 
"l>'lck\\'.1rdn~ss"-~·l!Id this is the rule-, the mr:norl.1110rd Irics to impede 
the c;lpil,)ht devl"!opment of the urhan trnde~ through po!itkal repres
sion. In genernl, rhe feud,11 stratum tends to restrici rhe accumuJ:nion 
of we,~llh in b()urgeois hilmkor at l~n~t to "drclass" d,l' 1l0M1Jeau,' riclles. 
Th;~ h'lppcned particlilmly in feudal Japan where e~'entu:llly the whole 
foreign trade W<ls greatly restricted, primarily in the interest of stnhilizing 
the social order. Tn varying degrees similar phenomena (nn be observed 
everywhere. The socinl. prestige of the manorial lords also motivates the 
nouveaux riches to invest their acquired wealth nOI in a capitalist venture 
but in land, .in order to rise into the nobility if it be possible. All of this 
impedes the formation of productive capital;. this was very typical of 
the Middle Ages, especinlIy in Germany. 

Thus feudalism more or less handicaps or diverts capitalist develop
ment; moreover, its strong traditionalism generally strengthens the au
thoritarian powers which distrust all new social' formations. But the 
continuity of the legal order, which is after an much greater than in the 
non-stereotyped patrimonial state, may facilitate capitalist development. 
Where the bourgeoiS accumulation of wealth is not restricted as much as 
in Jnpan. it will be slowed down, but whatever is lost in this way, espe
cially in comparison with the vacillating economic opportunities in the 
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patrimoni,,-l state, can eventually benefit the formation of a rational 
capitalist syStem through a m,ore gradual and continuous development, 
and can further its advance within the interstices of the feudal system. 
Opportunities for individual acquisition were certainly much smaller in 
the Northern countries of the Occidental Middle Ages than for the 
officials and government purveyors of the Assyrian empire, the Caliphate 
and Turkey, or for the Chinese mandarins, or Spanish and Russian 
government purveyors and state creditors. But exactly because the~e 
chances were lacking, capital Howed into the channels of purely bour
geois acquisition through the putting·out system and the manufactories. 
And the more successfully the feudal stratum prevented the intrusion 
of nouveaux riches, excluded them from offices and political power, ' 
socially "dedassed" them and blocked their acquisition of aristocratic 
land-x! estates, the more it directed this wealth to purely bourgecis
capitalist uses. 

13. Patrimonial Monopoly and Capitalist Privilege 

Patriarchal patrimonialism is much more tolerant than feudalism 
toward social mobility and the acquisition of wealth. The patrimonial 
zuler does not like independent economic and social powers, and therefore 
does not favor the rational enterprises based on the division of labor, 
that means, on the trades. But he also does not support status barriers, 
which he considers inconvenient limitations of his OWn power, in the 
area of free acquisition and trade, unless there are liturgical ties. Thus 
in the Ptolemaic empire complete freedom of trade and a highly devel
oped monetary economy extended into the last household, and this 
despite the fact that the full patrimonial power of the king and his 
personal divinity persisted with far-reaching effects, just as in the 
times of the state socialism of the pharaohs. For the rest, diverse cir
cumstmces determine the extent to which patrimonialism tends more 
towGrd monopolies of its own, and therefore toward hostility to private 
capitalism, or more toward direct privileges for capitaL The two most 
important factors are political: 

I) The very structure of patrimonial domination, whether estate
like or patriarchal. In the former case the ruler is naturally more limited, 
ceteri.; parib·us, in the free development of his OWn monopolies. Never
theiess, it is true that in modern times the Occident has known many 
monopolies by patrimonial rulers, much more so than China, at least 
during the same period; but it is also true that most of these monopolies 
were used only in the form of leases or licenses to capitalists, that means, 
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in private capitalist fashion. Furthermore, the ruler's monopolies evoked 
,a very effective response from the ruled. Such a strong reaction would 

have been scarcely possible under strictly patriarchal domination; to be 
sure, state monopolies-as Chinese literature too seems to confirm-has 
everywhere been resented, but most of the time it was hated by the 
consumers, not, as in the Occident, by the Cbourgeois) producers. 

2) The second factor has already been mentioned in a different COn
text: The privileges of private capital in patrimonial states were always 
the mOre developed, the more the power competition of several states 
made it necessary for them to woo the mobile money capital. Politically 
privileged capitalism Rourished in Antiquity, as long as several states 
fought for ascendancy and survival; in China, too, it seems to have de
veloped i.n the corresponding past. It Rourished during the age of mer
cantilism in the Occident, when the modern power states entered upon 
their political competition. It disappeared in the Roman empire when 
the latter became a universal state and merely had to protect frontiers; it 
was almost completely absent in the Chinese empire, and relatively weak 
in the Oriental and Hellenistic states-the weaker, the mOre these states 
were "universal"-and also in the Caliphate. Of course, not every com
petition for power led to privileges for capital; this could only happen 
when capital formation was already under way. Conversely, pacification 
and the resulting decline of political demands for capital On the part 
of the great universal states eliminated the privileged position of capital. 

Among the most important objects of government monopolies is 
coinage, which was monopolized by the patrimoni<ll rulers primarily for 
purely fiscal purposes. In the Occidental ]'vilctcPl! l\ge:; th~ normal mC<lrlS 
for achieVing these purposes consisted in depressing the value of bullion 
through establishing a mO~lopoly for .:me·s own cninJge; deteriorar;on 
of coinage was the abnorJ'l'l2i meanS. But such pr3ctice.~ are already in
dicative of a highly develo!,,":~ general usc of coinage. Coin!> were used 
neither in Egyptian and 8abylonian Antiquity nor in the Phoenician 
and pre-Hellenistic Indian culture; in the Persian empire and in 
Carthage they were used exclusively for payments in precious metals to 
soldiers and foreign mercenaries :>-<:custom"!d to this compensation (in 
Carthage, these mercenaries were Greeh:' -::oins were not a meanS 
of economic exchange, which had to reSOrt to weighing in the case of 
commercial exchange and to conventiomlly e!>tabiished forms of money 
in the case of retail transactions. Therefor<! coinage was limited to gold 
pieces in Persia. Conversely, the ruler's coinage in China created up to 
the present only meanS of exchange for re~ajl trade, whereas commerce 
had to rely On weighing. These last two phenomena, which seemIngly 
point into opposite directions, may serve as a warning not to consider 
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the state of C('lfl]!'t' ~\'mpt{1m:lIic for the adv.:!nce of the money economy 
--espedall~' in China \\iht're p,l~wr monev was known. Rather, borh 
symptom~ ret't>r to tl1(' same fact': the extcnsivecness of patrimonial ad
millistration and it, H'~l1lting inahility to force its coinage upon the 
Il\('rchan ts. l'i(;:'\'erthdcss, there i" no doubt th.lt the rationalization of 
CJ)in'lgc by t he ~t;lt(' ~llld its incr"<]sing use gre:~tly furthered the technical 
dcn..'lopnwnt of commerce: The superiority of the Hdlenes with regard 
to tr,ldi"g !l.'c:millUt'S during the one and ~~ millcnni:l from the 6th cen
tury R.C. to the ,;uprcmacy of Venice :md Genoa, on the one hand, and 
of Saracen todl' on the other certainly was in part due to the fact that 
they were the fiN to cxploit· rhis :ld\·,mce. The development of an, 
intt'nsive money ec:()n()In~' ~ll [t:(' Orient, cxt{'ndin~ fO India, after the 
conquests of Alexander was at k<J~t techni,:<'Illv cedetermined by it. 
HOI\'I;:·\·t'r. the fatc of the (~('(WlOmV W:1S fV)1'\1 now on also more intimately 
conne<.:tt:d with the ups alld J(\wn~ in the f:nanciai conditions of the 
powers issuing coin"w'· The (,';~t,"!:;trophe of the Rom);] finances in the 
third centmy, CJthe"d hy thf In(lv:tsing grant'> to the cHin)' 8nd the re
sulting monetary disorders, Was hy no means the calise for {'he return 
to a n~lturu! econum~' in late Anti<)uitv, but it c()ntribut€d to it. On the 
whole, how{'\vr, the ordering oi the monetary system by the govern
ment WJ~ much n1('r{' determined by the given demands of th(:' e('onom~' 
toward the ~tate, which aro~e from the Jong-est:lbli:~hcJ convrntions of 
('ommerl'inl trnns3ctions, rather than bdng a condition of cconomic de
velupmenr. In Antiqllity as \',.0'-:11 as ill the Middle .\g.:s Ihe Jemand for 
rationol ('oinage emanated in the: cilies, and urbnn {!evdopment in the 
Ot_'Cidenta 1 sense, e~pecial!:' the rise of independmt ',' ,1ft:) and illd igcnolls 
retai 1 tr J.de, not w h n lesa le tea de, \,,; a" reflected in lht' ra t ion a liz:;li 0 n of 
COinage. 

14, Ethos and Style of Life 

The structure of domination affected the generil.i habits of the peo
ples more by virtue of the etho$ which it estahlished than through the 
cre<ltion of these technical means of commerce. In Ulis respect feudalism 
and patriarchal patrimonialism differ greatly. Both shaped strongly di
vergent political and social ideologies and through them a very different 
sty Ie of life. 

Especially in the form fi free vassalage and of the fief system, 
feudalism appeals to honN and personal fealty, freely assufl1<!d and 
maintained, as constitutive motives of action. Loyalty c!nd personal fealty 
are aiso at the root of many plebeian forms of patrimonial or liturgical 
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feudalism (~IJve .Irmje~, soldiers :;c;nled ,J!' dcrUl.:ib, 1"-'<". Uli:; or fr(~uticr 
guards. and especially Icvi<-'s of clients and colr,ui> f !'Hi'n'..:r, (hey bck 
status honor as the integrating component. On the uti ,;, h,mo. ~tatus 
honor counts for much in the ;lrmy of "urban t'cL.daJi,::l": Ik" status 
honor of the Spartiatcs rests upon the warrior's 1-.n; ~ill!)' lion'))' and 
etiquette; it employs the "ouel of puriflt:1tion" fur th()~,: "ho c\":ldcd 
combat or violated the etiquette; in attl.muatt.:d fU(01 llil'~\; k;ltUH'S I,'vrc 
generally characteristic of the early Hellenic armi('s ut' lwpilt'" Btll the 
personal relationship of fealty \'Io'as absent .11 the <ige of th~ Crusades 
Oriental prebendal feudalism sustain(.·d a sensc rJf !>lHghrly ~lalUS. but on 
the whole it remaineJ formed by tIle patri~!rchai char3l:lcr of ruler~hip, 
The combination of honor and fealty was nnh known. ;JS we h3.vC 
seen, in Occidental feudalism and Japanese "v,l~salic" feudalism. Both 
have in common with Hdlcnic urb.m feuddlism a spccial status edu~a
tion which aims at the inculcation of ethos h3sed on status honor. But 
in contrast to Hellenic feudalism they mad(' dll: \',bd's fealty the center 
of a view of life which perceives the most OI'.CN: : . .oci'11 r(\Jtions. to the 
S~vior as well as the loved one, from this vall~agl.:poili', '1 h(' feudal 
consociation thus permeated the most important relationships with " en 
personal bonds; their peculiarity also had the effect nf centering the f«:l.+ 
ing of knightly digWty upon the cult of the pcrson'-ll. This contrasts 
vlolentlywith aU impersonal and commercial relationships, which are, 
bound to appearundigni6ed and vulgar to the feudal ethic, 

However, the antagonism toward commercial rationality also has 
other rootS. First, there is the specific military character of the feudal 
system. which eventually is transposed to the political structure. The 
typical feudal army is an army of knights, anq that means that individual 
heroic combat, not the discipline of a mass army. is decisive. The goal 
of military education is not, as in mass armies, drill for the sake of 
adaptation to an organized operation, but individual perfection in per· 
sonal military skills. Therefore, one element finds a permanent place in 
training and general conduct. which. as a form of developing qualities 
useful for life, belongs to the original energy household of men and 
animals, but is increasingly eliminated by every ratiomlization of life
'the game. Under feudal conditions it is just as little a "pastime" as in 
organic life, rather it is the natural form in which the psycho-physical 
capacities of the organism are kept aliye and supple; the game is a form 
of "training," which in its spontaneous and unbroken animal instinctive
ness as yet transcends any split between the "spiritual" and the "ma
terial," "body" and "soul," no matter how convention.ally it is sublimated. 
Only once did the game find a specifically artistic perfection, imbued 
with genuine naivete: in the wholly or semi-feudal Hellenic ,society of 
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warriors, first in Sparta. Among Occidental feudal knights and Japanese 
-vassals the aristocratic status convention, with its stricter sense for dis
tance and dignity, imposed a greater limitation on this kind of freedom 
than existed under the (relative) democracy of the <:itizenry of hoplites. 
But inevitably the game also occupies a most serious and important 
position in the life of these knightly strata; it constitutes a countel'pole 
to all economically rational action. However, this kinship with an 
artistic style of life, which resulted from this aspect of the game, was 
maintained also directly by the "aristocratic" ethos of the dominant 
feudal stratum. The need for "ostentation," glamour and imposing 
splendor, for surrounding one\ life with utensils which are not justified. 
by utility but, in Oscar Wilde's sense, useless in the meaning of "beauti
ful," is primarily a feudal status need and an important power instIu
ment for the sake of maintaining one's own dominance through mass 
suggestion. "Luxury" in the sense of rejecting purposive-rational control 
of consumption is for the dominant feudal strata nothing superAuous: 
it is a means of sociaJ self-assertion 

Finally, positively privileged feudal strata do not view their existence 
functionally, as a means for serving a mission, that is, an idea that should 
be realized purposively. Their typical myth is the value of their 
"existence," Only the knightly nghter for the true faith has a different 
orientation, and wherever he was permanently 'dominant, most promi
nently in Islam, the free artistic game had only a limited importance. 
At any rate, feudalism is inherently contemptuous of bourgeois-commer
cial utilitarianism and considers it as sordid greediness and as the life 
force specificaHy hostile to it. Feudal conduct leads to the opposite of 
the rational economic ethos and is the source of that mlnchalance in busi
ness affairs which has been typical of all feudal strata, not only in con
trast to the bourgeois, but also to the peasant's' proverbial shrewdness. 
This solidarity of feudal society is based on a common education which 
inculcates knightly conventions, pride of status and a sense of honor. 
This education is opposed to the charismatic magic asceticism of prophets 
and heroes througn it~ ~cular orientation, to literary education through 
its belligerent heroic stance and to rational specialized training through 
its playful and artistic features, 

In nearly all of these respects patriarchal pa'tnmonialism has a differ
ent effect upon the style of life. Feudalism i~ always domination by the 
few who have military skills. Patriarchal patrimonialism is mass domina
tion by one individual; as a rule it requires officials, whereas feudalism 
minimizes the demand for these. As far as it does not rely on alien patIi
monial troops, it strongly depends upon the subjects' good will, which 
feudalism can afford to forego to a large extent. Against the dangerous 
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aspjr~tj()ns of the! pr:vileged status groups patriarchalism plays out the 
masses who eve;-ywhere have been its natural following. TIle "go'Jd 
king," not rhe hero, was the ideal glorified by mass legend. T},erefore, 
patriarchal patrimonialism must legitimate ir$df as guardian of the ~v1)" 
jects' welfare in its own and in th'!lr eyes. '] h<: "wtJfare state" is the 
legend of patrimonil:llism, d~riving not from th ... free cameraderie of 
solemnly promised fealty, but from the al!thorit<irian relationship of 
father and children, The "father of the people" (Landes vater ) is the 
ideal of the patrimonial states. Patriarchalism can therefore be the 
carrier of a specific welfare policy, and indeed develops it whenever it 
has suffitient reason to asSure itself of the good will of the maSses. In 
modern history this happened, for example, in England under the regime 
of the Stuarts, when they fought against the anti-authoritarian forces of 
the Puritan bourgeoisie and of the semi-feudal honoratiores: Laud's 
Christian welfare policies had partly clerical, partly patrimonial roots. 
The minimization of administrative functions under feudalistn, which is 
cO~1cernf'd about the welfare of the retain~rs only to the extent that this 
is indispensable for the lord's economic maintenance, contrasts with the 
maximization of administrative interests uIlder patriarchalism. For every 
n~w aJministrativ~ f~ ... nction which the patrimonial ruler appropriates 
means an elevation of his power and ideological significance and creates 
new benefices for his officials. The patrimonial ruler is not at all in· 
tere~ted in a r.tf'reotyped distribution of property, especially of land. He 
establishes economic re!>triction!'o only to the extent that he satisfies his 
needs liturgically. h~ accomplishes thi5 through cdlcctively responsible 
bodies, within which an internal subdivision of property may take place. 
If he satisfies his needs through a money economy, then small land
holdings and very intensive agriculture, combined with freely alienable 
land ownership, are very much compatible with his OW~1 interests. The 
patrimonial ruler doe<; not abhor in the least new property formation 
through rational acquisition; in fact, he favors it under the condition 
that it does not eStablish new powers which gain authority indcp~ndent 
of his approval. 

Typical of patrimonialism. is the determined rise from rags, from 
slavery and lowly service for the ruler, to the precarious all-powerful 
position of the favorite. In the interest of his domination, the patrimonial 
luler must oppose the status autonomy of the feudal aristocracy and the 
economic independence of the bourgeoisie. Ultimately, every autonomous 
dignity and simply any sense of honor on the part of the "subjects" 
must be suspected of hostility to authority; the inner devotion to the 
authority of the sovereign in4eed fared everywhere according to th, 
outCome of the resulta nt historical struggles. The minimiza tion of· effec 

 



! I 08 FEUDALISM, Sl'ANDESTAAT AND PATRIM()NIALISM [Ch. XlII 

!ive administration by honoratiores and the ruler's dependence upon 
their \.·olunt¥y particip1tion in England, the success of revolutions in 
Fr<lnce and lhe other LatiIl (ountrics, the independence of the social 
revolutionary ethos in fiUS,;d Lj,'e imp~ed Or dc·~tro)'ed that internalized 
devotion to <luthonty which hn'> remf<incd ,10 al!rH")~t ineradicable legacy 
of unrestrained patrimonial rule in Genn:my and ;lppears undignified 
to the outside obsen'er. F:wrn ;\ political vic wpoint th~ German has in· 
deed been the !~ical Un:e ... tmi (subj~ct) in ,{he most poignant sense 
of the wOld. and thercfor(, L";her:m;~rn ",'as his p~opcr religiosity. 

The only ~rc::'iflc ,>du(,~ltiv:;1; :o:ys , c;'1l! of patriarchal patrimoni<llism 
is administrative training. which aJon~ provides th~ b1sis for a stratum' 
that in its most COf'.'>i~telit fnr:n ;~ an cduC':ltt'd stiltus group of the well
known Chinesc type. H()\\'C\,'~r. c,ducation may ,lbo lemain in the hands 
of the clergy as PCSSCSSOfS of the skills usef. ~ ;,ll patrinl()ni::lJ administra
tion, whiclt lIe('d~ '!C'CDU!!ting and clerical work unknown to feudalism. 
This happened in the Ncar hlst and in the Occidental Middle Ages. 
In this C:lse etiucation has:! 'f)('('ifically literary character. Education may 
also be secular prl)fd~ion:il r:;.;ining in bw. as it developed in the medi
t."val universities, hut evcn then it remains a literarY education, and its 
increasing rationaliz,-ltion It-ads to the mentality of ~pecialization and to 
the ideal of a "voc:ltion" that is typical of modern bureaucracy, Patri· 
monial education always lacks 'the features of playfulness and elective 
affinity to art, of heroic ascetkism and hero worship, of heroic honor 
and heroic hostilitv to the utilitarianism of business and office-features 
which feudalism 'inculcates and preserves. Indeed the administrative' 
"organization" (amtliche Betrieb) is an impersonal "business" (sachliches 
Geschaft) The patrimoni;'lj ofncial bases his honor not upon his "being," 
but on his "functions," he expects advantages and' promvtion from his 
"services"; the idleness, the games and the commercial nonchalance of 
the knight must appear to him as slothfulness and lack of efficiency. 
The status ethos adequate to the patrimonial official enters here into the 
avenues of the bourgeois business ethos, Already the philosophy of the 
ancient Egyptian officials. as we know it from exhortations by scribes 
and officials to their sons, has a distinctly utilitarian bourgeois character. 
I n principle, nothing has changed since, apart from the increasing ra
tionalization and professional specialization in the development from 
patrimonial officialdom to modem bureaucracy .. 

The main difference between the utilitarianism of the officials and 
the specifically bourgeois ethos has always been the former's abhorrence 
of the acquisitive drive, which is natural for a person who dT'aws a fixed 
salary or takes fixed fees, who is ideally inconuptible, and whose per
formance finds its dignity precisely in the fact that it is not a ~.ource of 
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commercial enrichment. To that extent the spirit of patrimonial admin
istration, Interested as it is in public peace, the preservation of traditional 
means of livelihood and the satisFaction of the subjects, is alien to and 
distrustful of capitalist development, which revolutionizes the given 
socitll conditions; this was true, as we have see~, most of all of the Con
fucian etho~ and to a moderate degree everywhere, ("specially sim:e re
sentment against the emergent autonomous economic powers became an 
addition"l factor. So far it is no accident that specifically modern c-'lpi
talism developed first in England where the rule of offichls was 
minimized, just as under similar conditions ancient capitalism had 
reached its high point. This kind of resentment and the o'.JJii:"'nd 
status-<>riented attitude of the bureaucracy toward rational t:1;onomic 
profit eventually became the motives on which modern state welfare 
policies could rely and k-hich facilitated them especially in bureaucratic 
states; however, these motives also determined the limitations and the 
peculiarities of these policies. 

NOTES 

I. Some of "'eber's sources from the large German literature on feudalism 
have already been cited in the Soc. of Law and elsewhere (G. v. Below, H. Mitteis, 
etc.). Among Weber's contemporaries Otto Hintze in particular was impressed by 
his comparative approach. Hintze, who for a Pru~sj::>.n historian had a rare sense 
for the comparative method, wrote "\Vcsen uncI V..:rbreirung des Feudalismus" 
(1929), "Typologie der standischen Verfassungt:n des Abendlandes" (1930), 
'Weltgeschichtliche Bedingllngen der Rp.prasentativverfassung" (1931), and "Das 
monarchische Prinzip und die konstitutionelle Verfassung" (191 I); see jd., StOiat 
und T,/erfassung (Gottingen: Vandenhoeck. 1961). Hintze also reviewed Weber's 
Collected Essays on the Sociology of Religion (19l2.) and Wirtschaft und Gese"
schaft (1916); see id., Soziologie 1lnd Ge5chichte (Gottingen: Vandenhoeclt. 
1964). 

For Otto Brunner's summarv treatment of the literature on feudalism, see 
':Feudalismus. E,n Beitrag zur Begriffs)ileschichte," Akademie der Wissenschaften 
und aer LiUratur. Abh. der Ceistes- und sozialwissenschaftlichen Klasse, 1958, 
vol. 10, 3-;)9. ' 

Apart from .he standard works by Marc Bloch and Fran~ois Gamhof on Eu
ropean feudalism, the English readers should consult John Whitney Hall, "Feu
dalisll\. in Japan" (Comparative Studies in SocielY and Hiswry, V, Oct. 1962). 
since Japan is the other majur case of feudalism. See also Vatro Murvar, "Some 
Reflections on Weber's Typology of HeTTschaft," and Norman Jacobs, "The Pa· 
trimonial Thesis and Pre-Modem Japanese Herrschaft." both in The Sociological 
Quarterly, V:4, 1964, 374-95. 

2. See Ulrich Stutz. Geschichle des kjrchlichen Bena~zjalwesens (Scientia 
Alen, 1961), sec. edt (fi(st published in 1895"); id., Die Eigenkirche (Berlin, 
1895') and a(ticle on "Eigenkirche" in RealellzyklClp,fdie f~r proleslanlische Thea
logie und Kirche, XXIII, 1913,364-77. (R and W) 
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3. CL Webt'r's observations in "Hinduismus und Buddhi~mus," CAzRS II, 
295/£: English in Heligio1" of India, 270ff. (W) 

4. Cr. c. H. Becker, Islam-Studien, I ( 1924). (W) 
). See Karl 1\lacx, "Das Elend der Philosophic," ill Marx/Engels, Werke 

(Berlin. 1959), IV, :Y" 
6, Cf, C. H. Betker. <>p. cit., 62f., 2.63ff, (W) 
7. See Hermann Levy. Monopoly and Competition (London, 19 [ [) and 

Economic Liberalism (London, 19l 3), c h. III; Cennan editions of J 909 and 
1902. respectively. 

8. For a criliclue, see Alfons Dopsch, Herr$chaft und Bauer in der dew$chen 
Kaisel'2:eit (Srultgarl: Fischer, 1964; 6.rsl publ. in 1939). I99ff, Dopsch. a con
lempOraty of Weber, crilicized him for asserting Ihal the distribulion of individ
ual weallh was slabilized by feudalism and poinled to Ihe busy lrade in fiefs 
among Ihe nobility and Ihe monasleries during the nih and l31h cenlury. How
ever. be ignored the comparative nalure of Weber's slatement, j,e., thai it was 
made in comparison to patrimonial slruclures, as well as Weber's attf:mpl 10 asseS$ 
the balance of forces Ihal resttain and favor the developmenl of capilalism. Dopsch 
argues Ihat Ihe subJeasing of fieJ;, which Weber may have undetestimaled, fur
thered economic growth and Ihat Ihe feudal lords were mOlivaled not by Iradi
tionalisl economic slandards (p. :110) bUI by a "ralionally calculaling economic 
spirit" (p, 2.07). However. Weber points oUI subsequently thai feudal restriclions 
were not necessarily inimical to the money economy. Dopsch consislently blurs 
Weber's dislinction between the ubiquitous acquisilive <;pidl and the specific mo
tives and aClivities that enlered into the making of modern capitali~m. During the 
time \i\leber wrole Economy and Society, Dopsch tried 10 prov~ Ihal the capitolist 
enterprise and markel productir;.n exisled as early as the Carolingian period (Die 
Wirtschaft$entwiclt.lun~ der Karolingerzeit, r 9n). . 

 



CHAPTER XIV 
CHARISMA AND ITS 

TRANSFORMATION 

1 

The Nature and Impact of Charisma 

I. The Sociological Nature of Charismatic Authority! 

Bureaucracy and patriarchalism are antagonistic in many respects, 
but they share continuity as one of their most important characteristics. 
In this sense both are stmctures of everyday life. Patriarchalism, in 
particular, is rooted in the need to meet ongoing, routine demands, and 
hence has its first locus in the economy, to be precise, in those of its 
,branches which are concerned with normal want satisfaction. The patri
arch is the natural leader in matters of everyday life. In this respect, 
bureaucracy is merely the rational counterpart of patriarc halism. Bu
reaucracy, too, is a permanent structure and, with its system of rational 
rules, oriented toward the satisfaction of calculable needs with ordinary, 
everyday means. 

All extraordinary needs, i.e., those which transcend the sphere o£ 
everyday economic routines, have always been satisfied in an !!ntirely 
heterogeneous manner: ona ~arismatic basis. The further we go bade. 
into history, the more strongly does this statement hold. It means the 
following: that the "natural" leaders in moments of distress-whether 

[11111 
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psychic, physic,d, ecol1omi(:, ethical, religious, or politi<:al---were neither 
appointed oHi('cholders nor "profeSSionals" in the present-day sens(' (i.e., 
persons pcrforming ;lgail1st compensdtion a "profession" based on train
ing and sl ,("c'::ll expertise), but rather the bearers of specific gift:; of body 
;mJ mind Ihat w€'re considered "supernatural" (in the sense that not 
eH,[\bud" ('odd h.w(· llccess to them) . 

. ! ·hl.: tcrm "charisma" in this context must be used in a completely 
\,aJ\il;-r r('t' ~en$e. The heroic ecstasy of the N oedic berserk, the legend<lry 
Irish fl)Jk hero CuchuLlin or the Homeric Achilles WdS a manic seizure. 
Ti,l' berserk, for example, hit into his ~hieJd nnd all nhout himself, like a 
nwu dog, before rushing off in hJuodlhiH; frenzy; for J long time his 
seizure was s;,id to hJt·c been artif~:i,dJy imluc(·d lhrough dr\1gs. 1;1 
Byzantium, ;1 llllmhrr (,f ~u('h "hl(md !)(,U~l~;" werc k(·pt just hke tV!!f 

elephants in ,mcien r tilll~~. rb,' l·,'~Li\ j, pf thl Sham;lJJ<; i~ Ii nked w 
constitulional epilepsy, the rc,;,s":~~'I)!) and !(,,:tin,1{ of whi(h PIO\'CS the 
char ismatic gudifi(:;ttion. h)r us. IJUll1 f(,nn~ uf C('~!,lsy <lre not edifying; 
neither is the kind of rct·,Ll iUI1 ! <I:' 'ld : 11 l he Holv nook of the !\ lor
mons: if wc wt'r(' Ii, ~",·,dl.l,d': Ihi~ K''.chrion, \\'1: would pcrh:lp~ be forced 
to call it a rank ~'\\·:Iii.~j\, I iU\\l'!'('l'. ~.)~'iul()I.;\' j, 110t COJlccrtlC!d with ~lIl'h 
v:llue jucktl1(·r,r.,. Important is that thr:' head of the ~,Tormons Jnd 
th,>.(w::roes" and "magicians" pWVt.d their eh,lri~l1lJ in the eyes of 
their adherents, They pril('t ic.'t'i 1 their ;ms, and they exercised their 

. authority, by ,virtue of this gift C\'hari:-;m,/') and, where the idea of 
God had .llrcady been clearly est~lhlishcd, by virtue of the Divine mis
sion inherent in their ability. This WtlS true of doctors and prophets 
just ali much as of ju~ges, military leaders, or the leaders of great hurn
ing expeditions. 

It is to Rudolf Sohm's credit that he worked out the sociological 
character of this kind of domination CGewaltstruktuT); however, since 
he developed this category with regard to one historically important case 
-the rise of the ecclesiastic authority of the early Christian church-, 
his treatment was bound to be one-sided from the viewpoint of historical 
diversity.~ In principle, these phenomena are universal, even though 
they are often most evident in the religious realm. 

In radical contrast to bureaucratic organization, charisma knows no 
formal and regulated appointment or dismissal, no career, advancement 
or salary, no supervisory or appeals body, no local or purely technical 
jurisdiction, and no permanent institutions in the manner of bureau
cratic agencies, which are independent of the incumbents and their 
personal charisma, Charisma is self.determined and sets its own limits. 
Its bearer seizes the task for which he is destined Jnd demands that 
others obey and follow him by virtue of his mission. If those to whom 
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he feek sent do not recognize him, his claim collapses; if they recognize 
it, he is their master as long as he "proves" himself. However, he does 
not derive his claims from the will of rus followers, in the manner of an 
election; rather, it is their duty to recognize his charisma. Chinese theory 
makes the emperor's right to govem 'dependent upon popular consent, 
but this is just as little an instance of popular sovereignty as is the 
necessity of the prophet's "recognition" by the believers in the eariy 
Christian congregation. In the Chinese case this is simply the recogni
tion (\f the charismatic character of the royal office, which requires his 
personal qualification and effectiveness. As a rule, charisma is a highly 
individual quality. This implies that the mission and 'the power of its 
bearer is qualitatively delimited from within, not by an external order. 
Normally, the mission is directed to a local, ethnic, social, political, 
vocational or some o.ther group. and that means that it also finds its 
limits ;It the edges of these groups. 

As in all other respects,charismatic domination is also the opposite 
of. bureaucracy in regard to its economic substtucture. Bureaucracy de
pends on continuous income, at least a potiori on a money economy 
and tax money, but charisma ~ves in, not 9££,. this world This must be 
understood properly. Frequently charisma abhors the owning and mak
ing of money-witness Saint Francis and many of his kind. But this is 
not the rule. In our value·free sense of the. term, an ingenious pirate may 
be achalismatic ruler, and the charismatic political heroes are out for 
booty-especially, money. The pOint is that charisma rejects as ur' 
digni6ed all methodical rational acquisition, in fact, all rational eco
nomic conduct. This accounts also for its radical difference from the 
patriarchal structure, which rests upon an orderly household. In its pure 
form charisma is never a source of private income; it is neither utilized 
for the exchange of services nor is it exercised for pay, and it does not 
know orderly taxation to meet the material demands of its mission; 
ra.ther, if it has a peaceful purpose, it receives the requisite means 
through sponsors or through honorific gifts, dues and other voluntary 
'contributions of its own following. In the case of charismatic warriors, 
the booty is both means and end of the mission. In contrast to all patri
archal forms of domination, pure charisma is opposal to ~I systematic 
economic activities; in fact, it is the strongest anti-economic force, even 
when it is after material posse~ions, as in the case of the charismatic 
warrior. For charisma is by nature not a continuous institution, but in 
its pure type the very opposite. In order to live up to their mission the 
master as well as his disciples and immediate following must be free of 
the ordinary wordly attachments and duties of octl!pational and family 
life. Those who have a share (II'Aijpo~) in'charisma must inevitably tum 
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away fr$m ·the world: witness the statute of the Jesuit older forhidding 
members to 'hoId ecclesiastic offices; the prohibitions for members of 
oth(1' orders to own property, or for the oIder itself, as in the original 
rule of Saint Francis; the celibacy of priests and knights of an order; the 
actual adherence to the rule of celibacy on the part of numerous hoIdets 
of prophetic or artistic charisma. According to the type of charisma and 
the conduct corresponding to it, the economic conditions of participation 
may contrast with one another. It is just as consistent for modem charis
matic movements of artistic origin to consider "men of independent 
means" -in plain words, reneieTs---the most qualified fonowers of the 
charismatic leader, as it was for the medieval monasteries to demand the 
economic opposite, the friar's vow of poverty.3 

2.. Foundations and Instability of Charismatic Authority 

Charismatic authority is naturally unstable. The holder may lose his 
charisma, he may feel "forsaken by his God," as Jesus did on the cross 
[cf. Ps. 2. 2.: I, Mat. 2.7:46, Mark) 5 : 34]; it may appear to his followers 
that "his powers have left him." Then his mission comes to an end, and 
hope expects and searches for a new bearer; his fonowers abandon him, 
for pure charisma does not recognize any legitimacy other than one 
which Bows from personal strength proven time and again. The charis
matic hero derives his authority not from an established order and 
enactments, as if it were an official competence, and not from custom 
or feudal fealty, as under patrimonialism. He gains and retains it soldy 
by proving his p;nvers :n practice. He must work miracles, if he wants 
to be a prophet. He mu:.~ perfonn heroic deeds, if he wants to be a war
lord. Most of alL his divine mission must prove itself hy bringing well· 
being to his faithful foDowers; if they do not fare weD, he obviously is 
not the gOO."Sent master. It is clear that this very serious meaning of 
genuine charisma is radically different from the convenient pretensions 
of the present "divine right of kings," which harks back to the "in
scrutable" will of the Lord, "to whom alone the monarch is respon
sible.n , "me very opposite is true of the genUinely charismatic ruler, 
who is responsible to the ruled-responsible, that is, to prove that he 
himself is indeed the master wined by God. 

For this reason a ruler such as the Chinese emperor, whose power 
still contains-in theory-important charismatic vestiges, may publicly 
aa:use himself of his sins and insufficiencies, if his administration fails 
to banish the distress of the ruled, whether it is caused hy floods or 
unsuccessful wars; we have witnessed this in China e~ dUIing the 
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last decades. If this penitence does not propi~ate the gods, the ruler 
faces deposition (l ... 1<l death, often enuugh ss an expiatory sacri6ce. This 
is the concrete merming of Meng·ts~\ (Mencius') statement that the 
people's voice is Cod's voice (according to him, the only wa~ in which 
God speaks): If the people withdraw their recognition, the master be
comes a mere private person-this is explicitly stated-, and if he claims 
to be more, a usurper deserving of punishwent. This state of affairs is 
also found under primitive conditions. without the pathos of these 
highly revolutionary phrases. Since all primitiw authorities have in~ 
herent charismatic qualities, with the exception of patliarchalism in the 
strictest sense, the chief is often simply deserted if success is unfaithful 
tohim. 

3. The Revolutionary Nature of Charisma 

'The mere fact of recognizing the penonal mission of a charismatic 
master establishes his power. Whether it j~ more active or passive, this 
recognition derives from the !>urrender of the faithful to the extraordi
nary and unheard-of, to what is alien to all regulation and tradition and 
therefOIe is viewed as divine--surrender which arises Er.n distress or 
enthusiasm. Because of this mode of legitimation genuinl: charismatic 
domination knows no abstract laws and regulations and no formal ad
judication. Its "objective" law Bows from the highly personal experience 
ci divine grace and god-like hetOjc strength and rejects all external order 
solely for the sake of glorifying genuine prophetic and heroic ethos. 
Hence, in a revoIutioqary and sovereign manner, charismatic domina
tion transforms all values and breaks all traditional and rational norms: 
"I t has been written ... , but 1 say unto you .... " 

The speci6c form of charismatic adjudication is prophetic revelation, 
the orade, or the Solomonic award of a charismatic sage, an award based 

,on concrete and individual considerations which yet demand absolute 
validity. This is the realm proper of "kadi-justice" in the provemial, not 
the historical sense. For the adjudication of the (historical) Islamic 
kculi is determined, by sacred tradition and its interpretation, which 
frequently is extremely fOImalistic; rules are disregarded only when 
those other means of adjudication fail. Genuine charismatic justice does 
not refer to rules-, in its pure typt: it is, the most extreme contrast to 
formal and traditional prescription and maintains its autonomy toward 
the sacredness of tradition as much as toward rationalist deductions from 
abstract norms. We cannot compare here the recourse to the principle 
aequum et bonum in Roman law and the original meaning of "equity" 
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in English law to charismatic justice in general and the theocratic 
kadi-justice of the Islam in particular.~ Both are products partly of a 
law that is already strongly rationalized and partly of abstract natural 
law; at any rate, the principle ex fide bona refers to standards of fairness 
in business relations and thus is just as little truly irrational justice as 
our own principle of "judicial discretion:' By contrast, all adjudication 
which uses ordeals as evidence derives from charismatic justice. How
ever, because such adjudication replaces personal charismatic authority 
by a regular procedure which formally determines the will of God, it 
belongs already to the realm of that depersonalization of charisma wid:t 
which we will deal soon. 

As we have seen, bureaucratic rationalization, too, often has been a 
major revolutionary force with regard to tradition. But it revolutionizes 
with technical means, in principle, as does every economic reorganiza
tion, "from without"·, It first changes the material and social orders, and 
through them the people, by changing the conditions of adaptation, and 
perhaps the opportunities for adaptation, through a rational deter
mination of means and ends. By contrast, the power of charisma rests 
upon the belief in revelation and heroes, upon the conviction that cer
tain manifestations-whether they be of a religious, ethical; artistic, 
scientific, political or other kind-are important and valuable; it rests 
upon "heroism" of an ascetic, military, judicial, magical or whichever 
kind. Charismatic belief revolutionizes men "from within" and shapes 
material and social conditions according to its revolutionary will. Of 
course, this contrast must be correctly understood. In spite of vast dif
ferences, I'ideas" have essentially the same psychological roots whether 
they are religious, artistic, ethical, scientific or whatever else; this also 
applies to ideas about political and social organization. It is a time-bound, 
subjective value-judgment which would like to attribute some of these 
ideas to "reason" and others to "intuition" (or whatever other distinc
tions may be used). The mathematical imagination of a Weierstrass, 
for instance, is "intuition" in exactly the same sense as is that of any 
artist, prophet,..........or demagogue.6 But not here lies the difference. (Par
enthetically. in the value sphere, which does not concern us here, all 
these kinds of ideas-including artistic intuition-ha~e in cornmon that 
to objectivate themselves, to prove their reality, they must signify a 
grasp on demands of the "work" or, if you prefer, a being seized by 
them; they are not merely a subjective feeling or experience.) The 
decisive difference-and this is important for understanding the mean
ing of "rationalism"-is not inherent in the creatOT of ideas or of "works." 
or in his inner experience; rather, the difference is rooted in the manner 
in which the ruled and led experience and internalize these ideas. As 
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we have shown earlier,' rationalization proceeds in such a fashion that 
the broad masses of the led merely accept or adapt themselves to the 
external, technical resultants which are of practical significance for their 
interests (as we "learn" the multiplication table and as too many jurists 
"learn" the techniques of law), whereas the substance of the creator's 
ideas remain irrelevant to them. This is meant when we say that 
rationalization and rational organization revolutionize "from the out
side," whereas charisma, if it has any specific effects at all, manifests its 
revolutionary power from within, from a central metanoia [chang(!] of 
the followers' attitudes. The bureaucratic order merely replaces the 
belief in the sanctity of traditional norms by compliance with rationally 
determined rules and by the knowledge that these rules can be superseded 
by others, if one has the necessary power, and hence are not sacred. But 
charisma, in its most potent forms, disrupts rational rule as well as tradi
tion altogether and overturns all notions of sanctity. Instead of reverence 
for customs that are ancient and hence sacred, it enforces the inner 
subjection to the unprecedented and absolutely unique and therefore 
Divine. In this purely empirical and value-free sense charisma is indeed 
the specifically creative revolutionary force of history. 

4. Range of Effectiveness 

Both charismatic and patriarchal power rest on personal devotion to, 
and personal authority of, "natural" leaders, in contrast to the appointed 
leaders of the bureaucratic order, yet this basis is very different in the two 
cases. Just like the official, the patriarch benefits from devotion and au
thority as a bearer of norms, with the difference that these norms are 
not purposively established as are the laws and regulations of bureau
cracy, but have been inviolable from times out of mind. The bearer of 
~harisma enjoys loyalty and authority by virtue of a mission believed to 
be embodied in him; this mission has not necessarily and not always been 
revolutionary, but in its most charismatic forms it has inverted all valu~ 
hierarchies and overthrown custom, law and tradition. In contrast to the 
charismatic structure that arises out of the anxiety and enthusiasm of ~n 
extraordinary situation, patriarchal power serves the demands of everyday. 
life and persists in its function, as everyday life itself, in spite of all. 
,hanges of its concrete holder and its environment. Both structures are 
found in all areas of life. Many of the old Teutonic armies fought in a' 
patriarchal manner, each lineage group led by its head; the armies of 
coloni of ancient Oriental monarchs and the contingents of Frankish 
retainers, who took the field under their seniores, were patrimonial. The 
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patriarch' s relig~ous fWlction and domestic worship persist side by side 
with the official tClmmunity cu1t~ on U:le one hand, and the great move
,:.!ents of charismatic prophecy, which are almost always revolutionary, on 
the other. W'hethcr we look at Teutonic or AmeriC3Il Indian tribes, the 
charismatic J,~ro, who marches out witL a voluntary foIlowirig, appears 
nr.xt to the cllieftain of peace, who is responsible for the routine economic 
affairs of th~ community, and next to the popular levy, which is mobilized 
in the case of tribal warfare. In an official warof the whole tribe, too, the 
normal pe:',<:e-time authorities are often replaced by a warlord who is 
proclaimed .1<i hoc the "leader of the army" (Herzog), since he proved 
himself a hero in military exploits. ' 

In contrast to the revolutionary Iole of charisma, the traditional every
day needs, in politics and .religion are met by the patriarchal structure, 
which is based upon habituation, respect for tr .. dition, piety toward par
ents and ancestols, and the servant's personal faithfulness. The same is 
true in the economic field. As an orderly round of activities which 
procures the material means of want satisfaction, the economy is the 
specific locus of patriarchal ruleJShip and, with the rise of the enterprise 
in the course of rationalization, also of bureaucratic domination. How
~er, charisma is by no means alien to the economy. Under primitive 
conditions charismatic features are frequently found in one economic 
branch, the relevance of which declined with the advance of material 
culture: hunting, which was organized like a military operation, even at 
a later stage, as can be seen from the Assyrian royal inscriptions. How
ever, the antagonism between charisma and everyday life arises also fn 
the capitalist economy, with the difference that charisma does not c,?n
front the household but the enterprise. An instance of grandiose robber 
capitalism and of a spoils-oriented following is provided by Henry Vil~ 
lard's exploits. [In 1889] he organized the famous "blind pool" in order 
to stage a stock exchange raid on the shares of the Northern PaCific Rail
road; he asked the public for a loan of fifty million pounds without re
vealing his goal" and received it without security by virtue of his 
reputation. The structure and spirit of this robber capitalism differs radi
~Iy h'Om the rational management of an ordinary capitalist large-scale 
enterpnse and is most similar to some age-old phenomena: the huge 
rapacious enterprises in the financial and colonial sphere, and "occasional 
tradit with its mixture of piracy and slave hunting. The double nature 
oi'what may he C3Ued the "capitalist spirit," and the specific character of 
modem routinized capitalism with its professional bureaucracy, can be 
und~tood only if these two structural elements, which are ultimately 
different but everywhere intertwined, are conceptually distinguished 
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5. _ The Social Structure of Charismatic Dominatwn 

It is true that the "purer" charismatic authority in our sense is. the 
less can it be understOOd as an organization in the usual sense: as an 
order of persons and things that function according to the means~nds 
scheme. However, charismatic authority 00es not imply an amorphous 
condition; it indicates rather a definite social structure with a staff and an 
apparatus of servX:es and material means that is adapted to the mission 
of the leader. The personal staff constitutes a charismatic aristocracy 
composed of a select group of adherents who are united by discipleship 
and loyalty and chosen according to personal charismatic quali6cation. 
For the charismatic subject adequate material contributions are considered 
a dictate of conscience, although they are formally voluntary, unregulated 
and irregular; they are offered according to need and economic capacity. 
The more typical the charismatic sttucture, the less do followers or dis-
ciples obtain their material sustenance and social ~ition in the fonn of 
benefices, salaries or other kinds of OIderly compensation, titles or ranks. 
Instead, insofar as the individual's maintenance is not already assured, the 
followers share in the use of those goods which the authoritarian leader 
receives as donation, booty or endowment and which he distributes 
among them without accounting or contractual· 6xation. Thus the fol· 
lowers may have a claim to be fed at the common table, to be clothed 
and to receive honorific gifts from the leader, and to share in the social, 
political or religious esteem and honor in which he himself is held. Any 
deviation from this pattern affects the "purity" of the charismatic struc· 
ture and modifies it in the direction of otht;r structures. 

6. The Communist Want Satisfaction of the Charismatic 
Community 

Next to the household, charisma is thus the second important histori~ 
callepresentative of communism, defined here as the absence of formal 
accountability in the consumption sphere, not as the rational organization 
of production for a common account (as under socialism). Every 
historical instance of communism in this sense has either a traditional, 
that means, patriarchal basis or the extraordinary foundation of charis
matic belief; in the former case it is household communism, and only in 
this form has it been an everyday phenomenon; in the latter case it was, 
if fully developed, either the spoils communism of the camp or the 
monastery's communism of love with its valiations and its degeneration 
into canl4S and alms-giving. In various degrees of purity the spoils corn-
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munism of the camp is found in all charismatic warriors' organizations, 
from the pirate state of the Ligurian islands to the Islamic state of the 
caliph Omar and the military orders of Christianity and of Japanese 
Buddhism. In one form or another, the communism of love was para
mount in all religions. I t persists among the professional followers of the 
Divine: the monks. We also find it in numerous Pietist organizations
for example, among Labadie's followelS-'"-and in other high-strung reli
gious groups of an exclusive character. The preservation of authentic 
heroism and saintliness appears to the adherents dependent upon the 
retention of a communist basis and the absence of the striving for indi
vidual property. And correctly so, since charisma is basically an extra; 
ordinary and hence necessarily non-economic power, and its vitality is 
immediately endangered when everyday economic interests become pre
dominant, as it threatens to happen everywhere. The first step in this 
direction is the prebend-an allowance replacing the old communist 
maintenance out of common provisions-, which has here its real origin. 
With all available means the charismatic leaders attempt to limit this 
disintegration. All warrior states retained remnants of charismatic com
munism-Sparta is a typical example-and tried to protect the heroic 
individual against the "temptation" posed by responsibility for property. 
rational acquisition and a family, just like the religious orders did. The 
adjustment between these charismatic remnants and the individual's 
economic interests, which arise with prebendalization and persist ever 
after, may take the most diverse forms. Invariably, however, the reign 
of genuine charisma comes to an end when it can no longer withhold 
the unqualified pennission to found families and to engage in economic 
pursuits. Only the common danger of military life or the love ethos of 
an unworldly discipleship can preserve such communism, which in tum 
is the only guarantor of the purity of charisma vis-a-vis everyday interests. 

Every charisma is on the road from a turbulently emotional life that 
knows no economic rationality to a slow death by suffocation under the 
weight of material interests: every hour of its existence brings it nearer to 
this end. 
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The Genesis and Transformation 

of Charismatic Authority 

I. The Routinizationof Charisma 

Charismatic Iulership in the typical sense described above always re
sults from unusual, especially political or economic situations, or from 
extraordinalY psychic, particularly religious states, or from both together. 
It a.rises from collective excitement produced by extraordinary events and 
from surrender to heroism of any kind. This alone is sufficient to warrant 
the conclusion that the faith of the leader himself and of his disciples in 
his charisma-be it of a prophetic or any other kind-is undiminished, 
consistent and effective only in statu nascendi, just as is hue of the faith
ful devotion to him and his mission on the part of those to whom he 
considers himself sent. When the tide that lifted a chaIismatically led 
group out of everyday life Hows hack into the channels of workaday 
routines, at least the "pure" form of charismatic domination will wane 
and tum into an "institution"; it is then either mechanized. as it were, 
or imperceptibly displaced by other structures, or fused with them in ili~ 
most diverse forms, so that it becomes a mere component of a concrete 
historical structure. In this case it is often transformed beyond recogni
tion, and identifiable only on an analytical level. 

Thus the pure type of charismatic rulership is in a. very specific sense 
unstable, and all its modifications have basically one and the same cause: 
.The desire to transform charisma and charismatic blessing from a unique, 
transitory gift of grace of extraordinary times and persons into a perma- •• 
nent possession of everyday life. This is desired usually by the master,· 
always by his disciples, imd most of all by his charismatic subjects. 
IneVitably, however, this changes the nature of the charismatic structure. 
The chari&atic following of a war leader .may he transformed into a 
state, the charismatic community of a prophet, artist, philosopher, ethical 
or scientific innovator may become a church, sect, academy or school, and 
the charismatic group which espouses certain cultural ideals may develop 
into a party or merely the staff of newspapers and periodicals. In every 
case ~harisma is henceforth exposed to the conditions of everyday life ar!d 
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to the powers dominating it, especially to the economic interests. The 
turning point is always reached when charismatic fonowers and diSCiples 
become pri~ileged table companions, as did the trustis of the Frankish 
king, and subsequently 6ef·holders, priests, state officials, party officials, 
officers, secretaries, editors and publishers, all of whom want to live off 
the charismatic movement, or when they become employees, teachers 
and others with a vested occupational interest, or holaers of bene6ces 
and of patrimonial offices. The charismatically dominated masses, in tum, 
become tax-paying subjects. dues·payiqg members of a church, sect, party 
or club (Vetein), soldiers who are systematically impressed, drilled and 
disciplined, or law-abiding "citiuns." Even though the apostle admon-

, ishes the foJhwers to maintain the purity of the spirit, the charismatic 
message inevitably becomes dogma, doctrine, theory, reglement, law or 
petrified tradition. . 

In this process the two basically antagonistic forces of charisma and 
-zadition regularly merge with one another. lbis stands to reason, for 
'Jeir power does not derive from purposive-rational regulations and their 

{.bselvance, but from the belief in tbe sanctity of an individual's au· 
thoriq, which is unquestionably valid for the ruled (children, disciples, 
retainels or vassals), whether or not it really claims to be absolute. Both 
charisma and tradition rest on a sense of loyalty· and obligation which 
always has a religious aura. 

The external forms of the cwo structures of domination are also often 
similar to the point oE being identical It is not directly visible whether 
the companiqpar of a war leader with his followers has a patrimonial or 
a charismatic cnaracter; this depends upon the spirit which imbues, 
the community, and that means upon the basis of the ruler's claim to 
legitimacy: authority sa~ti6ed by tradition, or faith in the person of the 
hero. The transition is 8uid. As soon as charismatic domination l~ its 
petsonal foundation and the acutely emotional faith which distinguishes 
it from the traditional mold of ~y' life, its alliance with tradition 
is the most ob"ious and often the only alternative, especially in periods 
in which the rationalization of organizational techniques CLebenstech
.'JiJc) is still incipient. In such an alliance the essence of charisma appeals 
!o be de6nitely abandoned, and this is indeed true insofar as its emi
nently revolutionary character is concerned. It is the basic feature of this 
ever recurring development that charisma is captured by the interest of 
ill economic and social power holders in the legitimatkm of their poo
sessions by a charismatic, and thus saaed, source of authority. Instead 
of upsetting e~erything that is traditional or based on legal acquisition 
(in the modem sense), as it does in statu-nascendi, charisma becomes a 
legitim&.tion for "acquired rights." In this function, which is alien to its 
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essertt, charisma becomes a part of everyday life; for the needs which 
it satidies in this way are universa~ especially for one general rczon 
[namety, the legitimation of leadexship and succession}. 

2. T~e Selection of Leaders and the Desig,mtion of 
Successors 

Our earlier analysis of bureau'cratic, patriarchal and feudal domina
tion dealt only with the manner in which these evexyday powers f!mc
tWmd. It did not explore the criteria for the selection of the highest
~king bureaucratic or patriarchal holder of power. Even the head of 
a bureaucracy might conceivably be a high official who moves into his 
position according to general rules. However, it is no accident that this 
is usually not the case; at the least he is not selected according to the 
same norms as the officials in the hierarchy below him. Exactly the pure 
type of bureaucraey. a hierarchy of appointed officials; requires an au
thority (Imumx) which has not been appointed in the same fashion 
as the other officials. The holder of patriarchal power is naturally given 
in die nuclear family of parents and children, and in the extended. 
family he is established through unambiguous traditional prcscriQ 
This is not equally true of the head of a patrian=hal state or a 
hierarchy. 

For charismatic leadership, too, if it wants to transform itself into a 
perennial institution, the hrst basic problem is that of 6nding a succa
sor to the prophet, hero, teacher or 'party leader. This problem inescap
ably channels charisma into the direction of legal regulation and tradi
tion. 

Given the nature of charisma, a free election of a succcssoru 
originally not possible, only the acknowledgment that the pretender 
actually has charisma. Hence the followers may have to wait for the 
epiphany of a per50nally qualified successor, temporal representative .or 
prophet. Speci6c examples are the incarnations of Buddha and the \ 
Mahdis. F~uently, however, there is no such ipcamation, or it may 
even he ruled out by dogmatic considerations, as in the case of Christ 
and originally of Buddha. Only genuine (Southern) Buddhism drew 
radical conclusions from this conception: After his death Buddha's £01.. 
lowers continuet to be a community of mendiC3nt monks which mam: 
tained a minimal organization and comociation and, so £ar as poSSible, 
remained amorphous and in rennit tent. "Wherever the old prescriptions 
of the P:ili texts were followed, as was often the case in India and 
Ceylon. there is neither a patriarch nor is the individual 6nnly attached 
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to a monastic consociation. The "dioceses'" are only convenient ge0-

graphical demarcations of areas within which the monks gather for the 
few communal ceremonies, which are free of any elaborate ritual. The 
"officialdom'" is limited to the caretakers of clothes and a few similar 
functionaries. The renunciation of property on the part of the indi
vidual and the community and want satisfaction through the maecenatic 
system (gifts and alms) are carried as far as this is possible under the 
conditions of everyday life. Precedence in the order of seating or speak
ing at meetings is conferred only by seniority and by the relationship of 
the teacher to the novice who serves as his attendant (famulus) 
Resignation is possible at any time, and admission requirements are very 
low (including an apprenticeship, a recommendation and release by tht 
teacher, and a minimum of ceremonies). There is neither dogma nor 
professional instruction and preaching. The two half-legendary concilia 
of the first centuries were not repeated. 

It is certain that this highly amorphous character of the monastic 
community contributed heavily to the disappearance of Buddhism in 
India. It was, at any rate, possible only in a purely monastic community 
in which individual salvation was exclusively a personal matter. For in 
any other group such behavior, and a merely passive waiting for a new 
epiphany, will endanger the cohesion of the charismatic community, 
which yearns for the physical presence of the lord and master. If this 
strong desire to have a charismatic leader present all the time is ac
commodated, an important step in the direction of routinization has been 
made. Recurrent incarnation depersonalizes charisma. Its chosen holder 
mu:;t be sought either on the basis of some revealing characteristics and 
thus at least of some "rules"-like the new Dalai Lama, whose selection 
does not differ in principle from that of the Apis bull-; or some other 
dennite and regular means must be available. In the latter category we 
find 'the belief, which easily emerges, that the holder of charisma him
self is qualined to deSignate his successor or, if he is considered a unique 
incarnation such as Christ, his temporal representative. In all originally 
charismatic organizations, whether prophetic or warlike, the designation 
of a successor or representative has been a typical means of assuring the 
continuity of domination. But this indicates, of course, a step from au
tonomous leadership based on the power of personal charisma toward 
legitimacy derived from the authority of a "source." Pertinent religious 
examples are well-known. Instead we refer to the Roman magistrates, 
who designated their successors from among qualified persons before 
they were acclaimed by the assembled anny. The charismatic features 
of this mode of selection were preserved on a ceremonial level even after 
tenure in the office had been limited and formal prior consent C"elec-
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lion") by the citizens' army had been introduced in an effort to curb 
the powers of the office. The designation of a dictator in the field, dur~ 
ing military exigencies that called for an extraordinary man, remained 
for a long time a characteristic remnant of the old pure type of charis
matic selection. The princeps emerged from the army's acclamation of 
the victorious hero as imperator; the lex de imperio did not make him 
the ruler, rather it acknowledged him as the rightful pretender. Hence, 
during the most typical period of the Principate, the only "legitimate" 
means of succession to the throne was the designation of a colleague 
and successor. This deSignation was regularly clothed in the form of 
an adoption. These customs,' in tum, undoubtedly had a strong in
fluence upon the Roman family, which came to accept the completely 
free deSignation of a heres to take the place of the late pater familias 
with respect to the gods and familia peC!-'niaque [family and property]. 
Even though the notion of the heritability of charisma was used in the 
case of succession by adoption-by the way, without ever being ac· 
cepted as an explicit principle in the period of military emperorship-, 

, the principate itself always remained a n office and the princeps con· 
tinued to be an official with specified bureaucratic jurisdiction as long 
as the military emperorship retained its Roman character. To have 
established the principate as an office was the achievement of Augustus, 
whose reform appeared to contemporaries as the preservation and restora
tion of Roman tradition and liberty, in contrast to the notion of a Hel
lenistic monarchy that was probably on Caesar's mind. 

3. Charismatic Acclamation 

If the charismatic leader has not designated a successor and if there 
are no obvious external characteristics, like those that usually facilitate 
identification in the case of incarnation, it may easily occur to the ruled 
that the participants (derici) in his exercise of authority, the disciples 
and foIlowers, are best suited to. recognize the qualified successor. At 
any rate, since the disciples have in fact complete control over the 
instruments of power" they do not find it difficult to appropriate this 
role as a "right." However, since the effectiveness of charisma rests on 
the faith of the ruled, their approval of the designated successor is 
indispensable. In fact,' acknowledgment by the ruled was odginally 
decisive. For example, even after membership in the [medieval Gennan] 
college of Electors as a screening committee had become firmly circum
scribed, it remained a question of practical significance who of the Electors 
was to present the proposal to the assembled army, for in principle he was 
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able to procure the acc1amation for his pe1'SC'~ candidate irrespective ci 
the wishes of his colIeagues. 

Thus designation by the closest and most powerful vassals and ac
clamation by the ru1ed is normally the end product of this mode of 
choosing a successor. In the "routine" patrimonial and feudal state we 
find this charismatically derived right of designation as the right of 
nomination (Vorwahlrecht) of the most important patrimonial officials 
or vassals. In this respect the election of the German king was patterned 
after the election of a bishop. 1he "election" of a new king, pope. hishop 
or priest through (I) designation by the disciples and followers (Elec
tors, cardinals, diocesan priests, chapter, elders) and (2.) subsequent 
popular acclamation was therefore not an "election" in the modem sense 
of a presidential or parliamentary election. In its essence it was some
thing completely different, namely, the recognition or acknowledgment 
of a quali6cation older than the election, hence of a charisma, accept
ance of which its bearer was in fact entitled to demand. In principle, 
therefore, a majority decision was at nlst not possible, for a minority, no 
matter how smal~ might be right in its ~tion of genuine charisma, 
just as the largest majority might be in error. Only one person can be 
the genuine bearer of charisma; the dissenting voters thus commit a 
sacrilege. All rules of the papal election aim at unanimity, and the 
election of an anti~king is the same thing as a church schism: It obscures 
the cocrect identification of the "chosen" ruler. In principle, such a situa
tion can be corrected only by Divine judgment as revealed in the out
come of a physical or magical combat, an ins~tution found among pre
tenders to the throne, especially brothers, in certain African tribes and 
also elsewhere. 

Once the majority principle has come to prevail, it is considered the 
moral duty of the minority to yield to the right cause proven by the 
election and to join the majority after the event. Yet charismatic domina
tion begins to yield to a genuine electoral system once succession is 
determined by the majority principle. However, charisma is not alien 
to aD modem, including an democratic, forms of election. Certainly the 
democratic system of SCK:al1ed plebiscitarian rulers hip-the official 
theory of French caesarism-has essentially charismatic features, and 
the argunlc,nts of its proponents all emphasize this very quality. The 
plebiscite is not an "election," but the 6rst or the renewed recognition of 
a pretender as a personally quali6ed, charismatic ruler; an example df 
the latter case is the French plebiscite of 1870' Periclean democracy, 
too, which acCOIding to the intent of its creator was the domination of. 
the demagogos by means of a charisma of the spirit and the tongue, re
ceived its characteristic charismatic trait by virtue of the eJection of one 
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of the stT~goi (the others being determined by lot, if Eduard Meyer's 
hypothesis is correct).8 Wherever originally charismatic communities 
enter on the path of electing their rulers, the electoral procedures will 
in the long run be tied to norms. This happens above all because with 
the vanishing of the genuine roots of charisma the everyday power of 
tradition and the belief in its sanctity regain their preponderance, so 
that only the observance of trndition can henceforth guarantee the right 
choice. Acclamation by the ruled recedes increasingly behind the charis· 
matically determined right of prior election (Vorwahlrecht) by clerics, 
court officials or great vassals, and ultimately an exclusive oligarchic 
electoral agency comes into being, as in the Catholic church and the 
Holy Roman empire. Indeed this is bound to happen wherever a group 
with procedural experience has the right of nomination or of prior selec· 
tion. Throughout the history of the city, this prerogative everywhere 
turned into a right of cooptation on the part of ruling families, who in 
this fashion reduced the lord to the position of a primus inter pares 
(archon, consul, doge) and the electoral participation of the community 
to insignificance. In our own days we find a parallel, for example, in 
the development of the senatorial election in Hamburg. From a formal 
viewpoi nt this transformation is by far the most frequent "legal" road to 
oligarchy. 

-, 
4. The Transition to Democratic Suffrage 

However, the reverse may also happen: Acclamation by, the ruled 
may develop into a regular e~ectoral system, v.ith standardized suffrage, 
direct or indirect election, majority or proportional method, electoral 
classes and districts. It is a long way to such a system. As far as the elec
tion of the supreme mler i~ concerned, only the United States went all 
the way-and there, of course, the nominating campaign within each 

,of the two parties is one of the most important parts of the elec
tion business. Elsewhere at most the parliamentary representatives are 
elected, who in turn determine the t:hoice of the prime minister and 
his colleagues. The development from acclamation of the charismatic 
leader to popular election occurred at the most diverse cultural stclges. 
and every advance toward a rational, emotionally detached consideration 
of the process could not help hut to hcilitate this transfonnation. How
ever, only in the Occident did the election of the ruler gradually develop 
into the representative system. In Antiquity the boiotarchai represented 
[in the Boeotian League] their communities (as originally also the 
members of the House of Commons), not the voters CIS such, and 
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wherever, as in the case of Attic Democracy, the officials were really 
popular mandataries and representatives and the Mmos was subdivided 
into sections, the principle of rotation rather than of representation 
prevailed [and gave each section a tum}. However, if this principle is 
radically applied, the elected person is formally the agent and hence 
the servant of his voters, not their chosen master, just like in a system 
of direct democracy. This means that structurally the charismatic basis 
has been completely abandoned. But in countries with large administra
tive bodies such a radical application of the principles of direct democ
racy has very narrow limits. 

5. The Meaning of Election and Representation 

For purely technical reasons, it is not feasible to tie the mandate 
of the representative completely to the voters' will since situations are 
always unstable and unanticipated problems always arise. The recall of 
the representative through a vote of no confidence has been rarely tried, 
and the 'approval of parliamentary decisions through a referendum re
sults primarily in a considerable strengthening of all irrational powers of 
inertia, since as a rule the referendum precludes horse-trading and com
promises between the interested parties. Finally, increasing costs make 
frequent elections impossible. All attempts at subordinating the repre
sentative to the will of the voters have in the long run only one effect: 
They reinforce the ascendancy of the party organization over him. which, 
alone can mobilize the people, Both the pragmatic interest in the Hexi
bility of the parliamentary apparatus and the power interest of the 
representatives and the party functionaries converge on one point: They 
tend to treat the representative not as the servant but as the chosen 
"master" of his voters. Most constitutions express this in the formula that 
the representative-like the monarch-is free to decide as he sees fit 
and that he "represents the interests of all the people." His actual power 
may vary considerably. In France the individual deputy normally con
trols not only the patronage of all offices, but he is in the proper sense 
of the word the "master" of his electoral district-this explains the re
sistance to the proportional system and the absence of party centraliza
tion; in the United States this is precluded by the predominance of 
the Senate, whose members occupy a similar position; in England and 
even more so in Germany the individual deputy, for very different 
reasons, is less the master than the agent of the economic interests in his 
electoral district, and patronage is controlled by the influential party 
chiefs. . 
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Here we cannot deal further with the manner in which the· electoral 
system distributes power; this depends upon the historically given mode 
of domination, and largely upon autonomous, that is, technically deter
mined factors. We have been concerned only with the prindples. Any 
election may be purely formal without having any real significance. 
This happened in the comitia of early Imperial Rome and in many 
Hellenic and medieval cities, as soon as an oligarchic club or a despot 
managed to seize political power and in fact designated the candidates 
to be elected into office. Even where this is not formally the case, the 
observer is well advised, whenever historical sources speak in general 
terms of an "election" of the prince or any other power-holder by the 
community-as in the case of the Germanic tribes-, to understand the 
expression not in the ma:lern sense but to interpret it as a mere acclama·· 
tion of a candidate who was designated by some other authority and also 
elected from only one or a few qualified families. We are not at all deal
ing with an election, of course, when voting for a political ruler has a 
plebiscitary and hence charismatic <.:haracter: when instead of a real 
choice between candidates only the. power claims of a pretender are be· 
ing acknowledged. 

Normal "elections," too, can only be a decision between several 
candidates who have been screened before being offered to the voters. 
This decision is brought about in the arena of electoral agitation through 
personal influence and appeal to material or ideal interests. The electoral 
provisions constitute, as it were, the rules of the game for this "peaceful" 
contest. The designation of these candidates takes placf' within the 
parties, for it stands to reason that party leaders and their followers, 
not the amorphous activities of voters, organize the contest for votes 
and thus for office patronage. Quadrennial campaign costs in the United 
States already amount to about as much as a colonial war, and in Ger
many too election costs ale increasing for all parties which cannot 
draw upon the cheap manpower provided. by Catholic auxiliary clergy
men, noble or office-holding nQtables, or salaried trade union and other 
secretaries. 

In addition to the power of money. the "charisma of rhetoric" gains 
great inHuence under these conditions. Its impact is not necessarily 
dependent upon any particular cultural level; it is also known to the 

I assemblies of Indian chiefs and to the African palavers. Under Hellenic 
democracy it experienced its 6rst great qualitative efflorescence, with 
irnm.ense consequences for the development of language and thought. 
However, from a purely quantitative viewpoint modern democratic 
electioneering with its "stump speeches" surpasses anything seen pre
viously. The more mass effects are intended and the tighter the bu-
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reaucratic organization of the parties becomes, the less signi6cant ~ 
the content of the rhetoric. For its effect is purely emotional, insofar 
as simple class situations and other economic interests do not prevail 
which must be rationaIly calculated and manipulated. The rhetoric 
has the same meaning as the street p'arades and festivals: to imbue the 
masses with the notion of the party's power and confidence in victory 
and, above all, to convince them of the leader's charismatic qualification. 

Since all emotional mass appeals have certain charismatic features, 
the bureaucratization of the parties and of electioneering may at its 
very height suddenly be forced into the service of charismatic hero 
worship. In this case a conflict arises between the charismatic hero' 
prindple and the mundane power of the party organization, as Roose
velt's r 19 I 2] campaign demonstrated. 

6. Excursus on Party Control by Charismatic Leaders, 
Notables and Bureaucrats 

Almost aU parties originate as a charismatic foIlowing of legitimate 
or caesarist pretenders, of demagogues in the sty Ie of Pericles, Cleon or 
LassalIe. If parties develop at all into routinized permanent organiza
tions, they generaIly are transformed into structures controIled by 
nonoratiores. Until the end of the 18th century this almost always meant 
a federation of nobles. In the Italian cities of the Middle Ages a per
son could be elevated into the ranks of the nobili as a political punish-. 
ment (since the great urban vassals were almost always Ghibelline); this 
was tantamount to dis<luali6cation from office and political disfranchise
ment. However, it was very rate, even under the popolani, for a com
m(;ner to hold leading offices, even though here as always the bourgeois 
strata had to finance the parties. The decisive element was that the 
military power of the parties, wruch often resorted to direct force, was 
provided by the nobility, in case of the Guelphs, for example, according 
to 6xed contributions. Huguenots and Catholic League, the English 
parties, including the Roundheads, indeed all parties before the French 
Revolution typically de\'E:loped into associations of notables, mostly led 
by nobles, after they had passed through a period of charismatic excite
ment that broke down class and status barriers' in favor of one or several 
heroes. The same was true of the so-called "bourgeois" parties in the 
19th century, even the most radical on~: all of them feD under the 
control of nonoratiores, for only they cOuld govern a party or the state' 
without compensation, and they had of course the advantage of status 
or economic influence. Whenever the owner of a landed estate ,~hanged 
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his party affiliatioll, it was more or less taken fOl' grantf:d in England. 
and in East Pru~sia until the eighteen-seventies, that not only his 
patrimonial ~ul:-jects but also the peasants would follow him-~xcepl in 
limes of re\lo!u~i;~m!ly excit~ment. At lea;;t iT, the small-er towns, a some
whHt similar role WiiS played hy the mayors, j:ldges, notaries, hwyers, 
ministers and te~che(S, and often dso hy the mallutactmers umil the 
workers organized themselves as a class. We will dIScuss in a different 
context why the manufacturers, even apart from their cla5S sin:ation, 
were generally not suited for this Iole. In Germany the teachers consti
tute :i stratum that-for reasons inherent in its particular status posi
tion-provides unpaid electoral agents to the so-called "bourgeois" 
paltifs, just as the clergy normally d~ for the authoritarian parties. 
In France the lawyers have always been available to the bourgeois 
parties, partly because of their technical quali6cations and partly
during and after the Revolution-because of their status position. 

During the French Revolution some party organizations began to 
.evolve in a bureaucratic manner, but they weIe too short-lived to develop 
a definite stIucture; only in the last decades of the 19th century did 
bureaucratic organization gain the upper hand everywhere. The oscilla
tion between subordination to charisma and obedience to honoratiores 
was succeeded by the struggle of the bureaucratic organization with 
charismatic leadelship. The more bUIeaucratization advances and the 
more substantial the interests in hene6ces and other opportunities be
come, the more surely does the party organization fall into the hands 
of experts, whether these appear immediately as party officials or at 
first as independent entrepreneurs-witness the American bJSS. These 
expens systematically maintain personal relations with the ward leaders, 
agitators, controllers and other indispensable personnel, and keep the 
voters' lists, files and all other materials required for running the party 
machine. Henceforth only the control of such an apparatus makes pos
sible an effective influence on the party'~ policies and, if need he, a 
successful secession. The [1880] Sezession [in the German National 
Liberal Party] became possible because the Reichstag deputy Rickert 
had the lists of the ward leaders; from the beginning the subsequent 
breakup of the Freisinnige Partei appeared likely since Eugen Richter 
and Rickert each retained his own apparatus; and the f act that the fonner 
Secessionists managed to seize control of the party's executive board 
was ~ more serious symptom of the fOlthcoming split than all the 
preceding rhetoric.B Conversely; the impossibility of merging the per
sonnel of two rival oIganizations has been much more important than 
any substantive disagreement for the failure of attempts at party mergeIs; 
this is again illustrated by German experiences. 
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In normal times such a bureaucratic apparatus, more or less con
sistently developed, controls the party's course, including the vitally 
important nomination of candidates. However. in times of great public 
exci tement, charisma ti c leaders ma y emerge even in solidly bureauc
ratized partie~, as was demonstrated by Roosevelt's campaign in 1912.. 

If there is a "hero," he will endeavor to break the technician's hold 
over the party by imposing plebiscitary designation and possibly by 
changing the whole machinery of nomination. Such an eruption of 
charisma, of course, always. faces the resistance of the normally pre
dominant pros, especially of tJ.,e bosses who control and finance the 
party and maintain its routine UIJel'ati,:ns, whose tools the candidates 
u~ually are. For not only the. material interests of the job hunters 
depend upon the selection of the party candidates, but very much also 
those of the party sponsors-banks, contractors and trusts. Since the 
times of Crassus, a typical i1gure has been \:~e great sponsor who at 
times finances a charismatic leader and who eApects from the latter's 
electoral victory government contracts, tax.farming opporttl,,, 1(;S, mo
nopolies or other privileges, and especially the repayment with interest 
of his advances. But the regular party organization also lives off party 
sponsors. Rarely sufficient are the ordinary revenues, such as dues and 
possibly kickbacks from the salaries of officials who got their government 
job through the party (as in the United States). The direct explOita
tion of the party's power position enriches the participants, but does not 
necessarily fill the party coffers. For propagandistic reasons dues are 
frequently abolished or depend upon the member's self-assessment; this' 

• puts the control over the party's finances even formally into the hands 
of the big sponsors. The regular manager and political profeSSional, 
the boss or the party secretary, can expect their financial support only 
if he finnly controls the party machine. Hence every irruption of 
charisma is also a financial threat to the regular organization It happens 
quite frequently that the warring bosses or other managers of the com
peting parties combine in defense of their common economic interests 
to prevent the rise of charismatic leaders, who would be independent 
of the regubr party apparatus. As a rule, the party organization easily 
succeeds in this castration of charisma. This will also remain true of the 
United States, even in the face of the plebiscitary presidential primaries, 
since in the long Iun the continuity of profeSSional operations is tac
tically superior to emotional worship. Only extraordinary conditions 
can bring about the triumph of charisma over the organization. The 
peculiar relationship between charisma and bureaucracy that split the 
English Liberal party over the issue of the first home Iule bill is well 
known: Gladstone's very personal charisma, which was irres~~tible to 
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Puritan rationalism, forced the caucus bureaucracy to make an about
face and to stand with him despite the most serious objections and the 
prognosis of an unfavorable outcome of the elections; this resulted in 
the split of the apparatus that Chamberlain had created and in the 
loss of the electoral battle. A similar thing happened in the United 
States last year [I 9I2J. 

It stands to reason that a party's general character is significant 
for the chances that charisma has in its struggle with the party bureauc
racy. These chances vary greatly with the character of the party, which 
may be a pragmatic group of patronage seekers with :m ad hoc program 
for a given campaign, or primarily a party of notables or of a class, or 
again predominantly an ideological party with a Weltanschauung Thcs!! 
distinctions are, of course, always relative. In certain respects the chances 
of charisma are greatest in the first case. A patronage party makes it 
much easier, ceteris paribus, for impressive personalities to win the 
necessary fonowing than dQ the petty-bourgeois organizations of notables 

'of the German parties, particularly of the liberal ones, with their pro-
grams and Weltanschauungen which are forever the same; any attempt 
to adapt the latter to the momentary demagogic opportunities easily 
precipitates a catastrophe. However, it is probably not possible to gen
eralize on this score. The internal dynamics of party organization and 
the social and economic conditions of each concrete case are all too 
intimately interwoven in any given situation. 

7. Charisma and the Persistent Forms of Domination 

As these examples show, charismatic domination is by no means 
limited to primitive stages of development, and the three basic types of 
domination cannot be placed into a simple evolutIonary line: they in 
fact appear together in the most diverse combinations. It is the fate of 
charisma, however, to recede with the development of permanent insti
titutional structures. As far as we know the early stages of social life, 
every concerted action that transcends the traditional mode of satisfy
ing economic needs in the household has a charismatic structure. Primi
tive man perceives all external influences that shape his life as the actions 
of specific forces which are inherent in things and men, living and 
dead, and give them the power to do good as well as harm. The entire 
conceptual apparatus of primitive tribes, including their nature- and 
animal-fables. proceeds from such assumptions. Concepts like mana, 
orenda and similar ones, the meaning of which ethnography explains 
to us, denote such specific forces whose supernatural character is ex-
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elusively due to the fact that they are not accessihle to everyhody hut 
linked to some de6nite carrier---pebOn or ohject Magic and heroic 
qualities are nothing hut particularly important instances of such spe
cinc powers. Every event transcending the routines of everyday life 
releases charismatic forces, and every extraordinary ahility creates .:har
ismatic beliefs, which are suhsequently weakened again hy everyday life. 
In nonnal times the powers of the village chief are very limited, amount
ing to little more than arhitration and representation. In general, the mem
ber~ of the community do not claim the right to depose him, f!Jr his power 
is charismatic and not elective; however, if need be they desert him 
without hesitation and settle elsewhere. Among the Germanic, tribes 
a king could still be rejected in this manner because of inadequate 
charismatic qualification. We might almost say that the normal condi
tion of primitive communities was anarchy moderated hy compliance 
with customs, which was either unreflecting or motivated hy apprehen
sion toward the uncertain consequences of innovation. The magician's 
social influence is similar Iy weak in everyday life. 

However, the charisma of the hero or the magician is immediately 
activated whenever an extraordinary event occurs: a major hunting ex
pedition, a drought or some other danger precipitated hy the wrath 
of the demons, and especially a military threat. The charismatic hunting 
or war leader is often not identical with the peacetime chief who has 
primarily economic and also mediating functions. When the manipula
tion of deities and demons becomes an ohject of a permanent cult. the 
charismatic prophet and magician turns into a priest When wars be
come chronic and technological development necessitates the systematic 
training and recruitment of all ahle-bodied men, the charismatic war 
leader becomes a king. The Frankish royal officials, count and sakebaro, 
were originally military and 6nancial officials; aU other tasks are of a 
later date, especially the judicial functions, which at nrst remained in 
the hands of the ancient charismatic communal arhitrators. The en
trenchment of a war leader with a permanent staff is the decisive step 
to be linked with the notions of "kingship" and "state," as compared to 
the peacetime chief whose primary functions are sometimes more eco
nomic (regulating common economic concerns of the village or market 
community), sometimes more magic (religious or medica}), sometimes 
more judicial (originally limited to arhitration), It is arhitrary to derive 
kingship and state, in adaptation of Nietzschean concepts. frO'll the suh· 
jection of one tribe hy another, which thereupon creates a permanent 
apparatus in order to maintain its ascendancy and to exact trihute.Da For 
the same differentiation between anns-bearing and tax-exempt warriors 
and unanned, service-rendering non·comhattants can easily -develop 
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within any tribe that is chronically threatened with war; incidentally, 
the dependence of the· non·combattants is frequently not patrimonial. 
The chief's following may form a miutary brotherhood and exercise 
political rights, so that a feudal aristocracy emerges. Alternatively, the 
chief may increasingly resort to hiring his following, first in order to 
launch marauding expeditions and later to dOl'ninate his own people; 
for this case, too, there are examples. [The conquest theoryJ is correct 
only to the extent that kingship is normally charismatic war leadership 
that has become peunanent and has developed a repressive apparatus 
for the domestication of the unarmed subjects. This apparatus naturally 
became strongest in conquered territories, because of the continuous 
threat to the ruling stratum, It is no accident that the Norman states, 
especially England, were the only feudal states in the Occident with a 
really centralized and highly developed administration; the same was 
true of the Arabic, Sassanid and Turkish warrior states, which were 
most highly organized in conquered areas. The development of hiero-

, cratic power followed the same pattern. The strict centraliz:.Jtion of the 
Catholic church originated in the Occidental mission territory and was 
completed in the wake of the [French] Revolution which destroyed the 
power of the local clergy: as ecclesia militans the church created its 
technical apparatus. However, kingship and high-priesthood exist also 
without conquest and missionary activities, if we consider as the decisive 
feature the persistence of a bureaucratic, patrimonial or feudal structure 
of domination. 

8. The Depersonalization of Charisma: Lineage 
Charisma, "Clan State" and Primogeniture 

Whatever we have said until now about the possible consequences 
of the routinization of charisma has not affected its strictly personal 
quality. However, we will now turn to phenomena whose common fea
ture is a peculiar depersonalization of charisma. From a unigue gift of 
grace charisma may be transformed into a quality that is either' (a) 
transferable or (b) personally acquirable or (c) attached to the in
cumbent of an office or to an institutional structure regardless of the 
persons involved. We are justified in still speaking of charismil in this 
impersonal sense only because there always remains -an extraordinary 
quality which is not accessible to everyone and which typiC':.JIly over
shadows the charismatic subjects. It is for this very reason that charisma 
can fulfill its social function. However, since in this manner charisma 
becomes a component of everyday life and changes into a permanent 
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structure, its essence and mode of operation are significantly transformed. 
The most frequent case of a depersonalization of charisma is the 

belief in its transferability through blood ties. Thus the desires of the 
disciples or followers and of the charismatic subjects for the perpetuation 
of charisma are fulfilled in a most simple fashion. However, the notion 
of a truly individual inheritance was as alien here as it was originally 
to the household. Instead of individual inheritance we find the immortal 
household as property-holder vis-a-vis the succeeding generations. In 
the beginning, charisma too is hereditary only in the sense that house· 
hold and lineage group are considered magically blessed, so that they 
alone can provide the bearers of charisma. This notion lies so close at 
~and that its genesis scarcely needs an explanation. Because of its su
pernatural endowment a house is elevated above all others; in fact, the 
belief in such a qualification, which is unattainable by natural means 
and hence charismatic, has everywhere been the basis for the develop, 
ment of royal and aristocratic power. For just as the charisma of the 
ruler attaches itself to his house, so does that of his disciples and fol
lowers to their houses. The kobetsu, the families who (allegedly) de
scended from the house (U]O of the Japanese charismatic ruler Jimmu 
T enno, are considered to be permanently blessed and retain this pre
eminence over the other uji, among whom the shinhetsu constitute the 
charismatic aristocracy; the latter comprise the dans of followers which 
(allegedly) immigrated with Jimmu T enno as well as those native ones 
that he incorporated into his following. This aristocracy assigns the ad
ministrative positions to its members. The two dans of the M uraji and , 
the Omi occupied the highest charismatic rank. In these as in all the 
other clans, the same phenomenon occurred when the jOint household 
disintegrated: one house is considered the Great House (0 == oho). The 
houses 0 Muraji and 0 Omi are the bearers of the specific charisma 
cj, their clans, and their heads therefore claim the right of occupying 
the corresponding positions at court and in the political community. 
Wherever the principle of charismatic blood relationship has been fully 
applied, all occupational status, down to the lowest craft, rests, at least 
theoretically, upon the tie between a spt::ific charisma and a specific 
lineage group and between the prerogative of leadership within such 
a group and its charismatically qualified Great House. The political 
organization of the state depends upon lineage groups, their retainet'S 
and territoria.l holdings. As a type such a !'clan state" CGeschlechterstaat) 
should be clearly distinguished from any type of feudal or patrimonial 
state or state with hereditary offices (Amtsstaat), regardless of the fluid 
historical transitions. For the rights of the individual lineage groups 
to their functions are legitimated by the charisma inherent in their 
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houses, not by any personal fealty that derives from a grant of property 
or office. As previously mentioned, the transition from this condition 
to the feudal state is regularly motivated by the ruler's interest in de
stroying the autonomous legitimacy of these lineage groups and in re
placing it with a feudal legitimacy derived from his own person. 

We'are not interested here in the degree of correspondence between 
historical reality and the pure type of charismatic blood relationship; 
for our put poses it is sufficient that the principle existed in more or 
less developed form among the most diverse peoples. Remnants of it 
can be found in the historical period of Gemlanic as well as Greek 
Antiquity (witness the preeminence, by virtue of their blood line, of 
the Eteobutadai in Athens and, conversely, the disqualification of the 
Alkmaionidai by virtue of their blood guilt). 
In historical times, however, the principle of dynastic and lineage 

charisma has generally been adhered to far less consistently. As a rule, 
the most primitive and the highest stages or culture only know the 
charismatic privilege of the ruling dynasty and possibly of a very limited 
number of other powerful families. Under primitive conditions the 
charisma of the magician, rainmaker, medicine-man and priest, as long 
as it is not fused with political authority, is much Ies~ frequently tied 
to the charisma of a house; only the development of a regular cult 
gives rise to those charismatic blood ties between certain priestly posi
tions and aristocratic lineage groups that occur often and in turn affect 
the hereditability of other types of charisma. As physiological blood ties 
gain increasing importance, deification sets in, at first of the ancestors 
and eventually also of the incumbent ruler, if the process is not inter
Iupted; we shall retum to some of its consequences. 

Lineage charisma, however, does not assure the unambiguous identi
fication of the successor. This requires a definite rule of succession; 
hence the belief in the charismatic importance of blood relationship 

.must be implemented by the belief in the charisma of primogeniture. 
For all other systems, including the system of "seniority" frequently 
applied in the Orient, lead to wild palace intrigues and revolts. particu
larly when polygamy is practiced and the wives' struggle for the suc
cession rights of their children is added to the luler's interest in eliminat
ing potential pretenders in favor of his own offspring. In a feudal state 
the principle of primogeniture is usually established first for fief-holders 
because the division of hereditary fiefs must be limited in the interest 
of their service capacities. Subsequently, the principle is, so to speak, 
projected back to the apex of the feudal pyramid, as it happened in 
the course of Occidental feudali-zation. In a patrimonial state, whether 
of the Oriental or Merovingian variety, the validity of the principle of 
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primogeniture is much less certain. In its absence the alternative is 
either to divide the political powers just like any other patrimonial 
~on or to select the successor according to some regular procedure: 
Divine judgment (duelling among the sons, often practiced in primi
tive tribes), the oracular drawing of lots (which in reality means selection 
by the priests, as among the Jews since Joshua), or finally the normal 
fonn of charismatic selection through nomination and popular acclama
tion; this case. even more than the others, is fraught with the danger 
of double elections and of succession fights. At any rate. dominance 
of monogamy as the sole legitimate form of marriage has been one of . 
the most important reasons for continuity of monarchic power; it bene
fited the Occidental monarchies, but under the Oriental conditions the 
mere thought of an impending or possible succession haunted the whole 
administration. and the actual succession always threatened to be catas-
trophic for the state. ,_~ 

On the whole, the belief in the hereditariness of charisma belongs 
to those conditions which account for the greatest historical "accidents" 
with regard to the structure and persistence of polities, especially since 
the principle of heredity may have to compete with other forms of 
designating a successor. The structure of Islam has been affected deciSively 
by the f~ct that Mohammed died without male heirs and that his followers 
did not found the Caliphate on hereditary charisma, and indeed during 
the Omayyad period developed i~ in an outright anti-theocratic manner. 
It is largely owing to such difference!' about the ruler's qualification that 
Shiism. which recognizes the hereditary charisma of Ali's family and 

• hence accepts the infallible doctrinal authority of an imam, is so antago-. 
nistic to orthodox Sunna, which is based on tradition and idshma (con
sensus ecclesiae). Apparently it was easier to displace Jesus' family from 
its originally important position in the community. The fact that the 
German Carolingians and the subsequent royal dynasties died out just 
when hereditary charisma might have become strong enough to prevail 
over the electoral claims of the princes, has been highly significant for the 
decline of royal power in Germany. while in France and England. by 
contrast, the rise of kingship was strengthened by hereditary charisma. 
This has had probably even more fa~-reaching consequences than the fate 
of Alexander's family. In contrast to this role of heredity. almost all capable 
Roman emperors of the first three centuries ascended the throne by virtue 
of designation through adoption, not by virtue of blood relationship; and 
most of those who became emperors in the latter way weakened the office. 
The reaSOns for these divergent consequences are apparently connected 
with the difference between the political stlucture of a feudal state and 
that of an increasingly bureaucratized state that is dependent upon a 
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$tanding almy alld its officers. We will not pursue this difference at this 
point. 

9- Office Charisma 

Once the belief is established that charisma is bound to blood re
lationship, its meaning is altogether reversed. If originally a man was 
ennobled by virtue of his OWn actions, noW only the deeds of his fore
fathers could legitimate him. Hence one became a member of the 
Roman nobility not by holding a nobilitating office, but because one's 
OWn ancestors had done so, and the office alistocracy delimited in this 
way endeavored to monopolize the offices. This reversal of genuine 
charisma into its exact opposite occurred everywhere according to the 
same pattern. The genUinely American (Puritan) mentality glorified 
the self-made man as the bearer of charisma and counted the heir for 
nothing, but this attitude is being reversed before OUr OWn eyes; noW 
only descent-from the Pilgrim Fathers, Pocahontas and the Knicker
bockers--or membelship in the accepted families of "old" wealth is 
valued. The dosing of the rolls of nobility, the tests of ancestry, the ad
mission of the newly rich only as gentes minores, and similar phe
nomena are all equally an expression of the attempt to increase status 
by making it scarce. Economic motives are not only behind the mono~ 
lization of remunerative offices or of other connections with the state, but 
also ~hind the monopolization of the connubium; noble rank provides 
an advantage in the quest for the hands of rich heiresse's and also increases 
the demand' for one's OWn daughters. 

In addition to the depersonalization of charisma in the form of 
inheritance, there are other historically important forms. First of all, 
charisma may be transferred through artificial, magical meanS instead 
,of through blood relationship: The apostolic succession secured through 
episcopal ordination, the indelible charismatic qualification acqUired 
through the priest'S ordination, the king's coronation and anointment, 
and innumerable simil.ar practices among primitive and civilized peoples 
all derive from this mode of transmission. Most of the time the symbol 
has become something merely formal, and in practice is less i~portant 
than the conception often related to it-the linkage of charisma with 
the holding of an office, which itself is acqUired by the laying on of 
hands, anointment, etc. Here we find that peculiar transformation of 
charisma into an institution: as permanent structures and traditions 
replace the belief in the revelation and heroism of charismatic per
sonalities, charisma becomes part of an established social structure. 
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In the early Christian church the Bishop of Rome occupied an 
essentially charismatic positi6n (originally together with the Roman 
ecclesia): The church of Rome acquired vcy early a specific authority 
and asselted it time and again against the intelletual superiority of the 
Hellenistic Orient, which produced almost all great church fathers, 
established the dogmas and held all ecumenical councils; this predomi
nance lasted as long as the unity of the church was maintained on tlle 
basis of the firm belief that God would not pennit the church of the 
world capital to err despite its much smaller intellectual endowment. 
This authority was nothing but charismatic; it was by no .means a ' 
primacy in the modern sense of a definitive doctrinal authority (Lehr
amt), nor did it resemble universal jurisdictional powers in the sense of 
an appellate function or even an episcopal jurisdiction in competition with 
the local powers. Such notions had not yet been developed. Moreover, 
just like any other charisma, this one too' was at first considered a 
precarious gift of grace; at least one Bishop of Rome was anathematized 
by a Council. But on the whole this charisma was believed to be a 
Divine promise to the church. Even Innocent III at the height of his 
power did not invoke more than the rather general and vague belief 
in this promise; only the hureaucratized and iAtellectualized church of 
modern history turned it into a charisma of office and differentiated, as 
does every bureaucracy, between the office (ex cathedra) and the in
cumhent. 

The charisma of office--the belief in the specific state of grace of a 
social institution-is by no means limited to the churches and even less 
to primitive conditions. Under modern conditions, too, it finds politically 
relevant expression in the attitudes of the subjects to the state. For 
these attitudes may vary considerably according to whether they are 
friendly or hostile to the charisma ·of office. The specific lack of respect 
of Puritanism for mundane affairs, its rejection of all idolization, eradi
cated aU charismatic respect towards the powers-that-be in the areas of 
Puritan predominance. The conduct of an office appeared as a business 
like all others, the ruler and his officials as sinners like everyone else 
--strongly emphasized by Kuyper-and as no wiser than anyone else. 
Through God's inscIUtable will they chanced upon their position and 
thus gained the power to fabricate laws, statutes, judgments and ordi
nances. Whoever shows the marks of damnation must of course be 
removed from a church office, but this principle is inapplicable and also 
dispensable with regard to state offices. As long as the secular power
holders do not directly violate conscience and God's honor, they are 
tolerated, for any change would merely replace them with others just 
as sinful aoo probably just as foolish, But they do not have any inwardly 
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binding authority since they are. merely parts of an order made by and 
for man. The office is functionally necessary, hut it does not transcend 
its incumbent and cannot reflect upon him a;:}y dignity, ~uch as is pos
sessed, for example, by the lowest royal court (konigliches Arntsgericht) 
according to Ilormal German sentiment. This naturalistic and rational 
attitude toward the state, which has had very conservative or very revo
lutionary effects depending on the given conditions, has been basic to 
numerous important features of countties under Puritan influence. The 
fundamentally different attitude of the average German toward the 
Arnt, toward the "supra-personal" authorities and their "nimbus" is of 
course conditioned in part by the peculiarities of Lutheranism, hut also 
corresponds to a very general type: the endowment of po'·:erholders 
with the office charisma of "God-given authority." The purely emotive 
state metaphysics, flourishing on this ground, has had far-reaching 
pol:tical consequences. 

The Catholic theory of the priest's character inaelebilis with its strict 
distinr.tion between the charisma of office and the woahiness of the 
person constitutes the polar opposite of the Puritan rejection of office 
charisma. Here we encounter the most radical form of depersonalization 
of charisma and of its transfonnz.tion into a ql:alification that is inherent 
in evetyhody who has become a member of the office hierarchy through 
a magic act, and that sanctifies official acts. This depersonalization was 
the means whereby an hierocratic organization was grafted upon a 
world which perceived magic qualifications everywhere. The bureau
cratization of the church was possible only if the priest could be abso
lutely depraved without endangering thereby his charismatic qualifica
tion; only then could the institutional charisma of the church be 
protected against all personnel contingencies. Since pte-bourgeois man 
is stiI1 disinclined to moralize about the natural and the supernatural 

, world, since he perceives the gods not as good but merely as strong, and 
believes that all kinds of animal, human and superhuman creatures have 
magic c:apacities, this differentiation ~ person and function con
fonns to widely accepted beliefs; the church only put them deliberately 
into the senice of a great organizational idea: that of bureaucratization. 

10. Charismatic Kin gshi plO 

A particularly important case of the charismatic legitimation of insti
tutions is that of political charisma, as it appears with the rise of kingship. 

Everywhere the king is primarily a warlord. Kingship originates in 
charismatic heroism. In the history of civilized peoples, kingship is not 
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the oldest form (')t political domination, Ihat is, ,I power Inms~ending 
palriarchal aUlhmity and differing from it because il does nOI primarily 
dir(cr Ihe peaceful struggle of man with nature bUI the violent struggle 
of on€ community against another. Kingship is preceded by all Ihose 
charismatic fom:s which assure relief in the face of extiaordinary ex
ternal or internal distress or which promise success in risky underlJk
ings. In eady history, the precursor of the king, the chieftain, of len 
has :1 double function: He is the patriarch of Ihe family or sib, but 
also the charismalic leader in hunt and war, the magician, rainmaker, 
medicine man-hence priest and doctor~, and finally, the arbiter. 
Frequently each of these kinds of charisma has a special bearer. Next to 
the peacetime chieftain (the head of Ihe sib), whose power originates 
in the household and who has mainly economic functions, stands the 
hunting and war leader, who proves his heroism in successful raids 
undertaken for Ihe sake of victOIY and booty. (Even in historical times, 
in Assyrian royal inscriptions. hunting booty and cedars from the 
Lebanon-.dragged along for construction pwposes-are enumerated 
alongside the number of slain enemies and the size of walls of con
quered cities which were covered with their slcins.) In such cases 
charisma i~ acq~ired irrespective of its bearer's position in the sib or 
household, indeed, of any rules. This dualism Detween charisma and 
everyday life is often found among the American Indians, for instance, 
the Confederacy of the Iroquois, as well as in Africa and elsewhere. 

Wherever war and big game hunt do not occur, we do not find the , 
charismatic chieftain either: the "warlord," as we want to can him in 
order to avoid Ihe usual confusion with the peacetime chieftain. In this 
case, especially when natural calamities-drought or epidemics-are 
frequent, a charisma_tic sorcerer may have an essentially similar power 
and become a "priestly ruler." The charisma of the warlord rises and 
falls with its efficacy and also with the demand for it; the warlord be
comes a permanent figure when there is a chronic state of war. It is 
mainly a terminological question whether lcingship and the state are 
said to begin with the annexation and incorporation of alien subjects 
int<' the community [ef. above, sec. 7). For our purposes it remains ex
pedient to use the term "state" in a much narrower way. 

As a rule, the phenomenon of the warlord is not linked to tribal 
domination over another tribe and to the existence of individual slaves, 
but only to a chronic state of war and a comprehensive military organi
zation. However, it is true that lcingship develops frequently into a 
regular royal administration only when the military following controls 
the worlcing or paying masses. But the subjection of alien tri~ is not 
a necessary intermediate step. The internal stratification resulting from 
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the development of charismatic warriors into a ruling caste may have 
the same differentiating effect At any rate, as soon as their domination 
has been stabilized, the royal power and those with vested interests in 
it, the royal following, search for legitimacy, that is, for the mark of 
the charismaticall y <lualified ruler. II 

11. Charismatic Education 

Once charismatic qualification has 'become an impersonal quality, 
which can be transmitted through various and at first purely magic 
means, it has begun its transformation from a personal gift that can be 
tested and proven but not transmitted and acquired, into a capacity that, 
in principle, can be taught anJ learned. Thus charismatic qualification 
can become an object of educatIOn, even though at first not in the form 
of rational or empirical instruction, since heroic and magical capacities 
,are regarded as inborn; only if they are latent can they be activated 
through a regeneration d the whole personality. Therefore, the real 
purpose of charismatic education is regeneration, hence the development 
of the chansmatie guality, and the testing, confirmation and selection 
of the qualified person. [The elements of charismatic education are:} 
Isolation from the familiar environment and from all family ties (among 
primitive tribes the novices---epheboi-move into the forests); invariably 
entrance into an exclusive educational community; complete transfor
mation of pt!rsonal conduct; asceticism; physical and psychic exercises 
of the most diverse forms to awaken the capacity for ecst3SY and re
generation; continuous testing of the level of charismatic perfection 
through shock, torture and mutilation (circumcision may have origi
nated primarily as a part of such ascetic practices); finally, graduated 
ceremonious reception into the circle of those who have proven their 
charisma. 

Within certain limits the transition between charismatic and ra ... 
tional specialized training is of course fluid. Every charismatic education 
includes some specialized training, depending on whether the novices 
are trained to be warriors, medicine men, rainmakers, exorcisers, priests 
or legal sages. This empirical and professional component, which is 
often treated as secret know-how for the sake of prestige and monopoli
zation, increases quantitatively and in rational quality with professional 
differentiation and the accumulation of specialized knowledge; finally, 
in a world of predominant! y specialized training and drill onl y the 
familiar juvenile phenomena of barrack and student Bfe remain as 
residues of the ancient ascetic means for awakening and testing charis-
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matie capacities. However, genuine charismatic education is the radical 
opposite of specialized professional training as it is es~ by bureauc
racy. Between these two forms of education we find all those kinds 
that are concerned with "cuI.tivation" (in the meaning defined above: 
the change of basic attitudes and of personal conduct) and retain only 
remnants of the original irrational means of charismatic education. The 
most important instance has been the training of warriors and priests, 
which once was primarily a selection of the charismatically qualified. 
He who does not pass the heroic trials of the warrior's training remains 
a "woman," just as he who cannot be awakened to the supernatural 
remains a "layman." In the familiar pattern, the standards of qualifica- , 
tion are energetically defended and raised because of the material inter
ests of the following, which forces the master to share the prestige and 
material opportunities of his ruIership only with those who have passed 
the same trials. 

In the course of these transfonnations charismatic education may 
become a state or ecclesiastic institution, or it may be left to the formally 
free initiative of organized interest groups. The actual devdopments 
depend upon the most diverse circumstances, in particular upon the 
distribution of power between the various competing kinds of charisma. 
This is especially true of the extent to which either military-knightly 
training or ecclesiastic instruction predominates in a community. In 
contrast to knightly training, the very spiritualism of ecclesiastic educa
tion facilitates its development toward rational instIuction. The training 
of the priest, rainmaker, medicine man, shaman, dervish, monk, sacred, 
singer and dancer, scribe and jurist as well as the training of.the knight 
and warrior assumes many fonns, but remains ultimately similar. Dif
ferent is merely the relative impact of the various educational groups. 
This depends not only upon the power distribution between imperium 
and sacerdotium (which will be discussed again below), but brst of all 
upon the extent to which military service is a matter of social honor, 
the duty of a stratum that is thereby specifically qualified. Only where 
such a duty exists does militarism establish its own educational system; 
conversely, the development of ecclesiastic education is usually a func
tion of the bureaucratization of rulership, at first of sacred domination. 

The basic Hellenic institution of the epheboi, a component of the 
individual's athletic-artistic perfection, is only a special case of a uni
versal kind of military training, which includes in particular the prepa
rations for the initiation rites. that is, for the rebirth as a hero, and the 
ra::eption into the male fraternity (Mannerbund) and the communal 
house of the warriot$, which is a kind of primitive bauacks. (This is 
the origin of the "men's house" which Schurtz traced everywhere with 
such loving C3re.)ua These are instances of lay education: t:he warrior 
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clans dominate education. The institution disintegrates whenever the 
member of the political community is no longer primarily a warrior and 
war is no longer chronic. An example for the far-reaching "clericaliza
tion" of education is provided by the control of the Egyptian priests 
over the training of officials and scribes in this typically bureaucratic 
state. In numerous other Oriental cases, too, the priesthood controlled 
the training of officials, and that means education in genera~ because it 
alone developed a rational educational system and provided the state 
with scribes and officials trained in rational thinking. In the Occidental 
Middle Ages the education offered by the church and the monasteries 
-as the agents of every kind of rational instruction-was also of para
mount importance. There clerical-rational and knightly education co
existed, competed and cooperated with one another, owing to the feudal 
and status character of the ruling stratum, and imparted to Occidental 
medieval man and the Occidental universities their speci6c character. 
In contrast, there was no counterweight to the clericalization of educa
tion in the purely bureaucratic Egyptian state; the other patrimonial 
states of the Orient also failed to develop a specifically knightly educa
tion, since they lacked the requisite Estate structure; and finally, the 
completely depoliticized Jews, whose cohesion depended upon the 
synagogue and the rabbinate, developed a major type of strictly clerical 
education. 

In the Hellenic polis and in Rome there was no state bureaucracy or 
priestly bureaucracy that might have created a clerical educational sys
tem. It was only in part a fateful historical accident that Homer, the 
literary product of a secular aristocracy which was most irreverent 
toward the gods, remained the major vehicle of literary education
which explains Plato's deep hatred against him-and prevented any 
theological rationalization of the religious powers. The decisive fact was 
the complete absence of a clerical system of education. 

In China, finally, the character of Confucian rationalism, its con
. ventionalism and its reception as the basis of education was conditioned 

by the bureaucratic rationalization of the secular patrimonial officialdo", 
and the absence of feudal powers. 

r 2. The Plutocratic Acquisition of Charisma 

Every kind of training, whether ~or mag~cal charisma or for heroism, 
may become the concern of a small circl~ of professional associates out 
of which may develop secret priestly fraternities or exclusive aristo~atic 
clubs. The numrer of variations is great, ranging from systematic domi
nation to occasional plundering by the political or magic brotherhood, 
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which especially in West Africa was often a secret society. All those 
groups that developed into clubs and brotherhoods, whether they origi
nared in a voluntary military followmg or in the levy of all able·bodied 
men, share the tendency to replace charismatic capacities increasingly 
with purely economic qualifications. A young man had to be dispensable 
in the .household before he could subject himself to charismatic train· 
ing. which was time-consuming and economically not immediately 
profitable; however, such dispensability was the less frequent, the more 
the intensity of economic work increased. The result was a monopolization 
of charismatic education by the well-to-do, who purposively reinforced 
this trend. As the original magic or military functions lost importance, 
economic aspects came to predominate ever more. 

At the end of this development, a person can simply buy his position 
in the various levels of political "dubs," as in Indonesia; under primitive 
conditions it may suffice to organize a rich feast. The transformation 
of the char.smatic ruljng stratum into a purely plutocratic one is typical 
of otherwise primitive peoples, whenever the practical importance of 
military and magic charisma declines. It is then not necessarily property 
itself that ennobles a person, but rather the style of life that is possible 
only bn the basis of property. In the Middle Ages, a knightly style of 
life implied, among other things, above all the keeping of an open house. 
Among many tribes it is possible to secure the title of a chief simply 
by otfering banquets, and to retain it in the' same manner; this is a 
kind of noblesse oblige that has always easily impoverished the notables 
who taxed themselves in this fashion. 

13. The Charismatic Legitimation of the Existing Order 

As domination congeals into a permanent structure, charisma reo 
cedes as a creative force and erupts only in short·fived mass emotions 
with unpredictable e£fec~ during elections and similar occasions. How
evec, charisma remains a very important element of the social structure, 
even though it is much transformed. We must now go back to those 
economic motives mentioned above [ii: 11 that largely account for the 

.routinization of charisma: the needs of privileged strata to legitimize 
their social and economic conditions, that is, to transform them from 
mere tesultants of power relationships into acquired rights, and hence 
to sanctify them. These interests are by far the strongest motive for the 
ptecrY3tion of charismatic elements in depersonalized form. Since 
genuine charisma is based neither on enacted or traditional order nor on 
acquired rights, but on legitimation through heroism and revelation, 
it is radically opposed to this motive. But after its routinization its very 
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quality as. an extraordinary, supernatural and divine force makes it a 
suitable source of legitimate authority for the successors of the charisma
tic hero; moreover, in this form it is advantageous to all those whose 
power and property are guaranteed by this authority, that is, dependent 
upon its perpetuation. However, the forms of charismatic 1egitimation 
vary according to the relationship to the supernatura1 forces which es~ 
1ish it. 

If the legitimacy of the tuler is not clearly identi6able through he
reditary charisma, another charismatic power is needed; nonnaUy this 
can only be hierocracy. This is ttue even of a ruler who is a divine 
incarnation and hence possesses the highest degree of personal charisma. 
Insofar as he does not prove himself through his own deeds, his very 
claim must be confirmed by the experts in matters divine. ·Hence divine 
rulers are peculiarly subject to confinement by the groups which have 
the greatest material and idea1 stakes in 'their legitimacy, the court 
officials and the priests; this confinement may result in permanent 
palace arrest and even in the killing of the God-King when he comes 
of age, so that he cannot compromise his divinity or emancipate himself 

'from tutelage. In general, the very fact that the charismatic ruler 
carries such a heavy burden of responsibility in relation to the ruJed 
tends to create an urgent need for some form of control over him. 

Because of his exalted charismatic qualities such a ruler needs a 
person who can take over responsibility for the acts of government, 
especially for failures and unpopular measures; this is still true of the 
Oriental caliph, sultan and shah: They need the traditional figure of the 
Grand Vizier. In Persia, the attempt failed only a generation ago to 
abolish the position of the Grand Vizier in favor of bureaucratic minis
tries under the Shah's personal supervision, because this would have 
made him petsonally responsible for all the troubles of the people and 
for all administrative' abuses; it also would have endangered, not only 
the tuler himself, but also his charismatic legitimacy. 1berefore. the 
position of the Grand Vizier had to be restored so that it could protect 
the Shah and his charisma. 

1bis is the Oriental counteIpart to the responsible chef du cabine, 
in the Occident, espedally in the parliamentary state. There we)ind the 
fonnula Ie roi r~gne, mais il ne gouverne pas, and the theory that for his· 
dignity's sake the king should "not appear in public without his minis
terial trappings"lZ or, even more so, that for the same reason he should 
comp1etely abstain from interfering with the regular bureaucratic ad
ministration and instead defer to the leaders of the political parties who 
hoM the cabinet posts. 1ms cOIIesponds to the insulation of the dei6ed 
patrimonial ruler by the specialists in tradition and ceremony: the priests, 
court officials and high dignitaries. In all these cases me sociological 
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nature of charisma accounts for these limitations as much as do the 
interests of the court officials or party leaders and their following. The 
parliamentary monarch is retained in spite of his powerlessness. because. 
by his very existence and by virtue of'the fact that power is exercised 
"in his name," he guarantees the legitimacy of the existing social and 
property order through his charisma; all those interested in this oider 
must fear the subversion of the benef in its legitimacy if the king ,is re
moved. The function of legitimizing the governmental decisions of the 
victorious party as lawful acts can also be fuI611e~ by a president elected 
according to fixed rules. However, the parliamentary monarch fulfills 
another function which an dected preSident cannot fullil1: He fonnally 
limits the power struggle of the politicians by definitively occupying the 
highest position in the state. From a purely political viewpoint, this essen
tial1y negative function. which depends on the mere existence of. a 
legitimate king, is perhaps in practice the most important one. In more 
positive terms, this function indicates in the most typical case that the 
king can take an active part in government only by vhtue of his peIsonal 
capacities Or his social influence (Kingdom of Influence), not simply by 
virtue of his rights (IGngdom of Prerogative); recent events and per
sonalities have shown that a king can exercise such an inHuence in spite 
of the parliamentary system. The "parliamentary" monarchy in England 
makes it possible to limit access to real power to politically qualified 
monarchs. For the lang can lose his crown by a false move in foreign 
and domestic politics or by raising claims which do not accord with his 
personal gifts or his prestige. To that extent the English parliamentary 
monarchy is more genuinely chaIismatic than the Continental monarchy, ' 
which encourages the ruler to exercise power merely because of his bhth 
right, whether he is a simpleton or a political genius.13 

111 

Discipline and Charisma 

I. The Meaning of Discipline 

It is the fate of chaIism~ to recede before the powers of tradition or 
of rational association after it has entered the permanent structures of 
social action. This waning of charisma generally indic.ates the diminish-
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ing importance of individual action. In this respect. the most irresistible 
force is rational discipline, which eradicates not only personal charisma 
but also stratification by status groups, or at least transforms them in a 
rationalizing direction. 

The content of discipline is nothing but the consistently rationalized., 
methodically prepared and exact execution of the received order, in 
which all personal criticism is unconditionally suspended and the actor 
is unswervingly and exclusively set for carrying out the command. In 
addition. this conduct under orders is uniform. 1be effects of this uni
formity derive from its quality as social action within a mass structure. 
Those who obey are not necessarily, a simultaneously obedient or an 
especially large mass. nor are they necessarily united. in a specific locality. 
What is decisive for discipline is that the obedience of a plurality of 
men is rationally uniform. 

Discipline as such is not hostile to charisma or to status honor. On 
the contrary, status groups that are attempting to rule over large terri
tories or large organizations-the Venetian aristocracy of the Council, 
the Spartans, the Jesuits in Paraguay, or a modem officer corps with a 
prince at its head--<:an maintain effective superiority over their subjects 
only by means of a very strict internal discipline. The blind obedience of 
subjects, too, can be secured only by training them exdusivel~ for sub
mission under the disciplinary code. If a status group maintains a 
stereIJtyped. prestige and style of life only for reasons of discipline, this 
deliberate and rational component will always become prominent and 
in tum affect all of the culture inBuenced by such a group; we shall not 
discuss these effects here. A charismatic hero may make use of diSCipline 
in the same way; indeed. he must do so if he wishes to expand his sphere 
of domination. lbus Napoleon created a strict disciplinary organization 
for France, which is still effective today. 

Discipline in generaL 4ke its most rational offspring. bureaucracy, is 
impersonal. Unfailingly neutral. it places itself at the disposal of every 
power that claims its service and knows how to 2romote it 1bis does 
not prevent it from being intrinsically alien to dlarisma as well status 
honor, especially of a feudal sort. The berserk· with manic seizures of 
frenzy and the feudal knight who measures swords with an eqt:aal ad
versary in order to gain personal honor are equally alien to diSCipline, 
the former because of the irrationality of his action. the latter because 
his attitude lacks matter-of-factness. Discipline puts the drill for the sake 
of habitual routinized. skill in place .:of heroic ecstasy, loyalty, spirited 
enthusiasm fe' a leader and personal devotion to him, the cult of honor, 
or the cultivation of personal fitness as an art. Insofar as discipline ap
peals to firm ethic:31 motive.'>, it presupposes a sense of duty and con-
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scientiousness-"men of conscience" versus "men of honor" in Crom
weIrs terms. All of this serves the tationally calculated optimum of the 
physical and psychic preparedness of the uniformly conditioned masses. 
Enthusiasm and unreserved devotion may, of course, have a place in 
discipline; every modern conduct of war weighs, frequently above every
thing else, precisely the morale factor in troop effectiveness. Military 
leadership uses emotional means of all sorts-just as the most sophisti
cated techni~ues of religious discipline, the exercitia spiritualia of Ig
natius of Loyola, do in theit way. It seeb to in8uence combat by 4'in
spiring" the soldiers and, even more, by developing their empathy for 
the leaders' will. The sociologically decisive points, however, are, fi.rst, 
that everything is rationally calculated, especially those seemingly im-' 
ponderable a nd irrational emotional factors-in principle, a t least, cal
culable in th~ same manner as the yields of coal and iron deposits. 
Secondly, devotion is normally impersonal, oriented toward a pUIpose, a 
common oause, a rationally intended goal, not a person as such, however 
pel~onally tinged devotion may be in the case of a fascinating leader. 

The case is different only when the prerogatives of a slaveholder 
create a situation of discipline: On a plantation or in a slave army of 
the ancient Orient, on galleys manned by slaves or by prisoners in 
Antiquity and the Middle Ages. In these cases the only effective element 
is indeed the mechanized drill and the individual's integration into an 
inescapable, inexorable mechanism, which forces the team member to 
go along. However, this form of compulsory integration remains a strong 
element of aU discipline, espeCially in a systematically conducted war, 
and it emerges as an irreducible residue in all situations in which the 
ethical qualities of duty and conscientiousness have failed. 

2. Th.~ Origins of Discipline in War 

The c011Hict" between discipline and individual charisma has been 
fuil of Ylcissitudes. It has its classic seat in the development of the StIUC
tur~ of warfare, in which sphere the conflict is to some extent purely 
determined by technology. However, the kind of weapons-pike, sword, 
how-is not necessarily decisive, for all of them allow disciplined as well 
as individual combat; still, a t the beginning of the known history cf 
the Near East and of the Occident, the importation cf the horse and, to 

some uncertain degree, the rise of the epoch-making iron tool have 
played decisive roles_ The horse brought the war chariot and with it the 
hero driving into combat and possibly lighting from his chatiot; this was 
the dominant ligure in the watfate of the Oriental, Indian, and ancient 
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Chinese kifigs, as well as throughout the Occident, including the Celtic 
areas and Ireland until late times. Cavalry came after the war chariot, 
'but lasted longer; from it the k.night emerged-the Persian, Thessalian, 
Athenian, Roman, Celtic, and Germanic. The foot-soldiers, who cer~ 

binly played some,part earlier in the development of discipline, receded 
in importance for quite some time. The replacement of the bronze 
javelin by iron arms for close combat was probably among the factors 
that again pushed development in the opposite direction. Yet, just as in 
the Middle Ages gun powder can scarcely be said to have brought about 
the transition from undisciplined to disciplined fighting, so iron as such 
did not bring about the change; after all, long~range am! knightly 
weapons were also made of iron. I twas T he diScipline of the heavily 
armed Hellenic and Roman foot·-soldiers (hoplites) which brought about 
the change. An oft-quoted passage shows that even Homer knew of 
the beginnings of discipline with its prohibition or fighting out of line. 
For Rome, the turning-point is symbolized by the legend of the execu
tion of the consul's son who,' in accordance with the ancient heroic 
fashion, had slain the opposing commander in individual combat. One 
after the other, we encounter the weU-trained army of the Spartan 
profesSional soldier, the holy lochos of the Boeotians, the well-trained 
phalanx of the Macedonians equipped with long pikes (sarissae), and 
th~ more mobile but equally well-trained maniple of the Roman legions. 
Th,ese troops gained supremacy, in turn, over the Persil'l,n knight, the 
militias of the Hellenic and Italic citizenr~', and the. general levies of 
the' Barbarians. In the early period of the Hdk:nic i1cp!iles, attempts 
were made to exclude long-range weapO!;~ by "!ntemational law" as l~n· 
chivalrous, just as during the Middle Age~. t;lere were att-:::mpts to forbid 
the cross-bow. 

It is evident that the k~f>d. of weap,)iI has been the resuh and not 
the cause of discipline. Exclusive usc of the infantty tactic of dC5e com
bat during Anticluity brought about t~e df'ray 0i c2valry, and in Rome 
'the status of a knight became practically equivalent to exemption from 
military service. At the dose cf the Middle Ages it w.\S the massed force 
of the Swiss, with as parallel anJ ensuing developments, which nrst 
broke the monopoly of knighthooci to wage war. And ever. then the 
Swiss still allowed the Halberdiers to c(':me [{-'iward for hero combat, 
after the main force had advanced in closi'd formation, with the pike
men occupying the outside positicns. At first this resulted only in the 
lesser frequency of individual knightly combat. And in the battles of 
the sixteenth and seventeenth century, cavalry, as an increasingly dis
cip!bed force, still played a decisive role. Without cavalry it was im-
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possible to wage offensive wars and actually to overpower the enemy, as 
the course of the English Civil War demonstrated. 

It was discipline and not gun powder which initiated the transforma~ 
tion of warfare. The Dutch army under Maurice of the House of Orange 
was one of the fiIst modem disciplined armies. It was shorn of all status 
privileges; the mercenaries, for examples, could no longer refuse rampart 
work as something beneath their dignity (opera servilia). The sober and 
rational Puritan discipline made Cromwell's victories possible, despite 
the fierce bravery of the Cavaliers. His Ironsides-the "men of cOn~ 
science" -ootted forward in dosed fOImation, aiming calmly and firing 
simultaneously before drawing their sabres. After the attack they re
mained in closed formation or immediately realigned themselves. This' 
discipline was technically superior to the Cavaliers' elan. For it was 
the habit of the CavalieIs to gallop enthusiastically into the attack and 
then to disperse, either to plunder the enemy camp or prematurely to 
pursue single opponents in order to capture them for ransom. All suc~ 

cesses were forfeited by such habits, as was typically and often the case 
in Antiquity and the Middle Ages-for example, at Tagliacozzo [where 
Charles of Anjou defeated Konradin, the last of the Hohenstaufen, in 
1268]. Gun powder and all the war techniques associated with it became 
significant only with the existence of discipline-and to the full extent 
only with the use of war machinery, which presupposes discipline. 

The economic bases upon, which army organizations have been 
founded are not the only agent determining the development of dis~ 
cipline, yet they have been of considerable importance. In turn, how~ 
ever, the varying impact of discipline on the conduct of war has had 
even greater effects upon the political and social order, even though 
this influence has been ambiguOl!S. Discipline, as the basis of warfare, 
gave birth to patriarch~l kingship among the Zulus, where the monarch, 
however, was constitutionally limited by the power of the army com~ 
mandel'S-5imilar to the [manner in which the] SpaItan [kings were 
checked by the} ephors,H Similarly, discipline gave birth to the Hellenic 
polis with its gymnasia. When infantIY drill was perfected to the point 
of virtuosity (as in Sparta), the polis had inevitably an aristocratic 
structure; when cities resorted to naval discipline, they had a democratic 
structure (Athens)' Military discipline was also the basis of Swiss democ~ 
racy, which in the heyday of the Swiss mercenaries was very different 
from the Athenian but controlled-in Greek terms-territories with in
habitants of limited rights (perioeci) or with no rights (helots), Mili~ 
tary discipline was also instrument.al in establishing the IUle of the 
Roman patriciate and, finally, the bure-aucratic states of Egypt, Assyria 
and modern Europe. 
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These examples show that war discipline may go hand in hand 
with totally diffelent economic conditions. But it has always in some 
way affected the structure of the state, the economy, and possibly the 
family. For in the past a fully disciplined army has necessarily been a 
professional army, and therefore the basic problem has always been how 
to provide for the sustenance of the warriors. The original way of creat
ing trained troops ready to strike was warrior communism, which we 
have already mentional.. It may take the form of the men's house, 
as a kind of barracks or casino of the professional warriors; in this form 
it is spread over the largest part of the earth; warrior communism may 
also follow the pattern of the communist community of the Ligurian 
pirates, the Spartan mess-hall (syssitia) principle, or the organization of 
Caliph Omar, or of the religious knightly orders of the Middle Ages. 
As we have noticed above, the warrior community may constitute either 
a completely autonomous, closed association or, as is the Iule, it may be 
incorporated into a territorial political association. Thus, its recruitment 
may be determined by the larger order, but it may, of course, in turn exert 
d'ecisive influence upon this order. Most of the time the linkage is relative. 
Even the Spartans, for example, did not insist upon "purity of blood," 
since military education was decisive for membeIship. 

The communist warrior is the perfect counterpart to the monk, whose 
garrisoned and communistic life in the monastery serves the purpose of 
disciplining him in the service of his other-worldly master (and, resulting 
therefrom, perhaps also his this-worldly master). With consistent de
velopment of the warriors' community, the dissociation from the family 
and all private economic interests is found also outside the celibate 
knightly orders which were created in direct analogy to the monastic 
orders. The inmates of the men's house purchase or capture girls, or 
they claim that the girls of the subject 'community be at their disposal 
as long as they have not been sold in marriage. The children of the 
Areoi-the dominant status group in Polynesia-are killed. Men CJn 
join enduring sexual unions with a separate economy only after com
pleting their service in the men's house-----dten only at an advanced age. 
The communist military .organization, which is widely spread under 
conditions of chronic warfare and which requires warriors without home 
and family, may be reSected residually in several phenomena: dif
ferentiation according to age groups, which is sometimes also important 
for the regulation of sexual relationships; survivals of an allegedly 
primitive "endogamous promiscuity" or of a "primeval right" of all male 
waIriors to all unappropriated WtlIDm; likewise, abduction as the allegedly 
earliest form of marriage, and above all the "matrilineal family" eM utter
recht).l~ 
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It is likely that the communist warrior community is everywhere a 
remnant of the following of charismatic warlords. These leaders decline 
when the following establishes a permanent association which endures 
in peace times. But under favorable conditions, the warrior chief may 
wen gain complete control over the disciplined warrior formations. 
Accordingly, the military organization based on the "oikos" offers an 
extreme contrast to this communism of warriors who live on booty and 
from the contributions of women, those unfit to bear arms, and possibly 
serfs: The patrimonial army was sustained and equipped from the stores 
of its master, as we know it especially from Egypt, but its features were 
very often also components of other military organizations and hence' 
provided the root of princely despotism. The reverse phenomenon, the 
emancipation of the warrior community from the unlimited power of 
the lord-as evidenced in Sparta through the Jnstitution of the ephors 
--'proceeds only so far as the interest of discipline permits. In the polis, 
therefore, the weakening of the ling's power-which meant the weak
ening of discipHne-pr~vailed only in peacetime and in the homeland 
(domi in contrast to milidae; according to the technical terms of Roman 
administrative law). Th~ Spartan king's prerogatives approached the 
Zero point only in peacetime; in the interest of diSCipline, the king was 
omnipotent in the field. 

An all-round weakening or discipline-but varying greatly in degree 
-usually accompanie~ any kind of decentralized military establishment, 
whether it is prebendal or feudal. The weB-trained Spartan army, the 
~ ~po, of the other Hellenic and Macooonian and of several Oriental 
military establishments, the Turkish quasi-prebendal fiefs, and finally 
the feudal fiefs of the Japanese and Occidental Middle Ages-all of 
these were stages of the economic decentralization which usually goes 
hand in hand with the weakening of discipline and the rise of individ
ual heroism. From the disciplinary aspect, just as from the economic, the 
seigneurial vassal represents an extreme contrast to the patrimonial or 
bureaucratic soldier. And the disciplinary aspect is a consequence of the 
economic aspect. The feudal vassal not only cares for his own equipment 
and provisions and directs his own baggage-train, but he summons and 
leads sub-vassals who, in turn, also equip t~emselves. Both the late 
medieval and early modern semi-capitalist recruiting of mercenary armies 
by condottieri and the raising and equipping of standing armies by 
means of public finance signify an intensification of discipline on the 
basis of an increasing concentration of the means of warfare in the 
hands of the warlord. We shall not describe here in detail the increasing 
rationalization of procurement for the annies; it began with Maurice of 
Orange, proceeded to the armies of Wallenstein, Gustavus _Adolphus, 
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Cromwell, th~; ,~rmj('s of the French, of Frederick the Great and of 
Maria Thf':!csi:-l Vv'e also cannot d~a; J:: dt'!<:ll with the tran!>ition from 
the professional .~rmy to the people's arn~y of the French Hevolu~i()n, its 
reo:::ganizatlOn by i'J:ipoJeon into a partly professioI:al army, and :.llt! 
generd introductior, of univer,~al cons,;ription durlilg the 19th century. 
This devdopment indicated in effect •• 11c increasilig importallce of dis
cipline as well, as the parallel advan:::e from private capitalism to public 
finance as the basis of military organiza~iGn. 

Whether the cxdusive dominance of universal conscription will be 
the last word in fhe age of machine warfare remains to be seen. 1be 
shooting records of the British navy. for instance. seem to be determined 
by the continuity of professional teams through the years. The belief 
in the technical superiority of the professional soldier for certain cate
gories of troops is almost sure to gain influence, especially if t!te process 
of shortening the term of service-stagnating in Europe at the moment 
--sbould continue. Esoterically, this view is already held in some officers' 
circles. The introduction of a three-year period 9f compulsory service by 
the French army in 1913 was motivated here and there by the slogan 
of a "professional army," but this was somewhat inappropriate since no 
distin~tion was made between the various categories of troops. These still 
ambiguous possibilities, and also their possible political consequences, are 
not to be discussed here. In any case, none of them will alter the extreme 
importance of mass discipline. We wanted to show here that the separa
tion of the warrior from the means of warfare, and the concentration 

, of the meanS of warfare in the hands of the warlord have everywhere 
been basic to this mass discipline, whether the process occurred in a 
patrimonial, capitalist or bureaucratic context. 

3· The Discipline of Large-Scale Economic 
Or ganizations 

. MilitalY discipline gives birth to all discipline. The lllrge-scale eco
nomic organization is the second great agency which trains men for 
discipline. No direct historical transitions link the Pharaonic workshops 
and construction projects (however little detail about their organiza
tion is known) with the Carthaginian-Roman plantation, the mines of 
the late Middle Ages, the slave plantation of colonial economies, and 
finally the modem factory. However, all of these have in common the 
one element of discipline. 

The slaves of the ancient plantations slept in barracks, living without 
family and without property. Only the manage~specially the villicm 
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-had individual domiciles, somewhat comparable to the noncoms' [pri
vateJ quarters or the housing provided the salaried supervisors on modem 
landed estates. Usually, the villicus alone had quasi-property (peculZum, 
i.e., ,originally property in cattle) and quasi-marriage (cont104berni1o4m). 
In the morning the slaves lined up in "squads" (decuriae) and were led 
to work by "whips" (monitores); thejr supplies were stored iI~ a depot 
(to use a barrack term) and handed out according to need. Infirmary 
and stockade were not absent. The discipline of the manor of the Middle 
Ages and the modern era was considerably less strict because it was, 
traditionally stereotyped, ?'1d therefore it somewMt limited The lord's 
power. 

No special proof is necessary to show that military discipline is the 
ideal mode! for the modern capitalist factOIY, as it was for the ancient 
plantation. However, organh.ationaI discipline in the factory has a com
pletely rational basi". With the help of sui'''Lle methods of measure
ment, the optimum profitabihty of the individual worker is calculated 
like that of riny material means of production On this basis, the Ameri
can system of "scientific m~nagement" triumphantly proceeds with its 
rational conditioning and uaiuing of work perfonnances, thus drawing 
the ultimate conclusions from the mechanization and discipline of the 
plant. The psycho'physical apparnus of man is completely' adjusted to 
the demands of the outer world, the tools, the machines-in short, it 
is functionalized, and the individual is shorn of his natural rhythm as 
determined by his organism; in line with the demands of the work 
procedure, he is attuned to a new rhythm through thp. functional 
specialization of muscles and through the creatic.n of an optimal 
economy of physical effort.11 This whale ~ of rationalization, in the 
factory as elsewhere, and especially in the bureaucratic state machine, 
parallels the centralization of the mawriaI' implements of organization 
in the hands of the master. Thus, discipline inexorably takes over ever 
larger areas as the satisfaction of JX1litic:31 and economic needs is in
creasingly rationalized. This universal pflenomenon more and more 
restricts the importance of charisma and of individually differentiated 
conduct 
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3. Both the references to the celibacy of holders of artistic charisma and to 
followers with independent means allude to the charismatic poet Stefan George 
and his circle; cr. Part One, ch. III: 10. 

4. This is directed against William II, who demanded loyalty by virtue of a 
latter-day divine right of kings irrespective of his man y political blunders. 

5. Cf. above, S(IC. of Law. sec. iii and v: 5. (W) 
6. Karl Weientrass (1815-i897), a mathemalician known for his theory of 

analytical functions. . 
7. CL GAzW, 471ft'. (W) 
8. Eduard Meyer, Geschichte des Altertunu (Stuttgart 1944), IV, 695', 
9. In 1880 a section of the largest Getman Jjberal patty, the National Lib· 

eral Party, 5eceded because it refused to go along with the patty's accep~ancc of 
Bismarck's tariff' increa5e. The Sece5sionists were largely committed to laisse;,.·faire 
policies; in 1884 they merged with the leftwing liberals, th~ Progre5sives, into the 
Freisinnige Partei. The merger was motivated by the desire to creatE:, a streng new 
party that could provide a backing for the relatively liberal Crown Prir_~e fred
erick, wh05e a5cendance to the throne was exp:!cted in the nei'lt future. A", it W-'lS, 

Bismarck managed to decimate the party, which had begun with as many as one 
hundred deputies in the Reichstag, and Frederick ruled only three months in 
1888. When.his succes50r, William II, replaced Bnmarck with Caprivi in 1890, 
the fonner Secessionists hoped for a more liberal government and tried to change 
the intransigent policy of Eugen Richter, the domineeting leader of t}-.e old Pro· 
gressive party and the united Wrty. In the eIl5uing struggle the fonner Secession~ 
ists under Heinrich Rickert, who had retained his own aJ?paratus, managed to 
gain a majority on the party's executive board, but Richter s grassroots organiza
tion and his newspapers proved strong enough to defeat the challenge. The pte~ 
carious unity was destroyed and the party split in 1893. Cf. Thomas Nipperdey, 
Die Organisation der deutsdlen Paneien 110r 1918 (DUsseldorf: Droste, 1961), 
zo6-17. " 

9a. Probably g reference to the "sociological state concept" of Ludwig Gum
plowitt, a5 propounded in his The Outlines of Sociology (Philadelphia 1899; Ger~ 
man ed. 1885), Die so2iologisdle Staatsidee (1~2), and other works. (Wi) 

10. For a differ t version, see Gerth and Milis, From Max Weber, 01'. cit., 
251 f. On another aspect of charismatic king5hip, 5ee Marc Bloch. us Rois th"1mJa· 
tUl'ges: I!wde sur I.e carQdbe ~ attribui a lJl ~nce royale, p"tticul~· 
remmt m France et en Angleterre (Strasbourg 1924). 

II. The manuscript breaks off at this point. The Ii n e of t houg ht is contin~ 
ued below in sec. 13 and ch. XV: I. (W) 

, la. Cf. Heinrich Schur~, AlteTsk./assenunaMannerbiinde (Berlin 1902). 
12. One.or Bi51narck's puns, in which a tenn for clothing (BeJcU:idung) is 

associated with entourage CBegleitung). 
13. An invidiou5 compa'tison boet~en William II, on the one hand, and 

Edward VII and George Von the other. 
14. The ephou were five elecred magistrates. who checked the powers of the 

cwo kings. Some of them accompanied the king on campaigns, but they did not 
have any command powers. However, they could bring the king to trial, if he had 
failed in their opinion. 

15. On MutUl'l'echt, d. Weber, General &anemic HistOlY, 38-45 and litera-
ture cited 271. . 

16. Cf. Weber's survey of psychological studies and his own research report 
and re5ea%'chproposals, "Zur' P5ychopbY5ik der indu5triellen Arheit" (19°8-09), 
~ted in GAzSS, 61-255. 

 



CHAPTER xv 
POLITICAL AND 
HIEROCRATIC DOMINATION 

I. Charismatic Legitimation: Rulers versus Priests 

Just as the powerlessness of the parliamentary monarch permits the 
legitimate rule of the party leader, so the powerlessness of the "insulated" 
monarch, who is an incarnation, results either in priestly domination or, 

·at least frequently, in the seizure of power by a family that is not en-
cumbered with the monarch's charismatic obligations an<! hence can 
provide the real rulel (maior domus, shogun). Here too, the formal 
ruler must be retained because only his specific charisma can guarantee. 
the proper relation to the deities, which is indispensable for the legiti
macy of the whole political structure, including the position of the 
actual ruler. If the official ruler has genuin~ charisma-if it is personal, 
not derived-he cannot be removed in the same manner as the Merovin
gians, in whose case the papacy provided a charismatically qualified 
power for the legitimation of the new ruling house. If an inca mated 
deity or a- descendant of deity (for example, the Mikado) exercises gen
uinely charismatic authority, any attempt at deposing not just the 
incumbent-which, of course, is always possible in some violent or peace
ful manner-but the whole charismatic house .will endanger the legiti
macy of all powers and weaken all traditional buttresses of the subjects' 
compliance. Even under the worst conditions, therefore, such a removal 
is anxiously avoided by all groups which benefit from the existing order; 
it remains to be seen whether such a dethronement is permannently 
feasible even when the ruling dynasty is considered representative of 
an alien regime, as now in China [I9I I/I'3]. 

1he papal confirmation of Carolingian rule is typical of all those nu
merous cases in which the ruler is not himself a deity or, at any rate, 
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cannot sufficiently legitimize himself through charisma that is un
ambiguously secured through hereditary succession or some other rule; 
hence he is dependent upon legitimation by another power, most natu
rally the priesthood. This has usually happened wherever the develop
ment of religious charisma into a priestly attribute was sufficiently 
-advanced, and its bearers were not identical with the political power
holders. The qualified bearer of royal charisma is then legitimated by 
God, that means, by the priests, or, at the least, his legitimacy is con
firmed by them; as experts in all things divine, they recognize the ruler 
who appears as the incarnation of a. deity. In the. Judaic Kingdom the 
priesthood consulted an oracle of lots (Losorakel) about the king; the 
priests of Amon-Re actually controlled the crown after defeating the 
descendants of the heretic pharaoh Akhenaton; the Babylonian king 
clasped the hands of the empire-god [Marduk]; there are many other 
examples up to the exemplary case of the Holy Roman Empire. In all 
these cases legitimation can, in principle, not be denied to any genuine 
bearer of charisma. This was also true of the Imperial Crown during the 
Middle Ages, and the Electors' resolution at Rhense [where they formed 
an alliance, in 1338, against the Pope's claim to confirm the election of 
the German king] reaffirmed this very principle. For it is a question of 
recognition, not of discretion, whether charismatic qualification exists. 
At the same t"ime, however, it is believed that only the mapipulations of 
the priests can assure the fun effectiveness of charisma, and to that extent 
a depersonalization of charisma occurs here also. In the extreme case, the 
priests' control over the crown may lead to a priestly kingship, with the 
head priest himself exercising secular authority. This has indeed hap
pened several times. 

In the reverse case the high ~riest is subject to secular authority: 
witness the Roman Principate, Chtna, the Caliphate, perhaps the Arian 
rulers, and certainly the Anglican, Lutheran, Russian and Greek-

, Catholic rulers, who in part still hold this power. Secular control over 
the church varies greatly, from mere administrative and judicial pre
rogatives (Vogteirechte) to the Byzantine monarch's in8uence on the 
formulation of church doctrine and to the ruler's preaching function, 
as in the Caliphate. 

2. Hierocracy, Theocracy and Caesaropapism 

At any rate, the relations between secular and ecclesiastic power 
differ greatly depending on whether we deal with r) a ruler who is 
legitimated by priests, either as an incarnation or in the name of God, 
2) a high priest who is also king-these are the two cases of hierocracy 
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~r, finaIIy, 3) a secular, caesaropapist ruler who exercises supreme au
thority in ecclesiastic matters by virtue of his autonomous legitimacy. 
Wherever hierocracy in this sense occurred-theocracy proper is limited 
to the second case--, it had far-reaching effects on the administrative 
structure. Hierocracy must forestall the rise c:i secular powers capable of 
emancipating themselves. Wherever a coordinate or subordinate royal 
position exists, hierocracy seeks to prevent the king from securing in
dependent resources; it impedes the accumulation of the theStlUTOS which 
was indispensable to all kings of early history, and the strengthening of 
his bodyguard in order tn vitiate the establishment of an independent 
royal army-witness the early case of Josiah in Judah. Furthennore, 
hierocracy checks as much as possible the rise tt an autonomous and 
secular military nobility, since this would threaten its predominance, and 
therefore it frequently favors the (relatively) peaceful "bourgeoiSie." 
The elective affinity between bourgeois and religious powers, which is 
typical of a certain stage in their development, may grow into a formal 
alliance against the feudal powers; this happened rather frequently in 
the Orient and also in Italy a t the time of the struggle over lay investi
ture [lIth century 1. This opposition t<? political charisma has everywhere 
recommended hierocracy to conquerors as a means of domesticating a 
subject population. Thus, the Tibetan, the Jewish and the late Egyptian 
hierocracy were in part supported, and in part directly created, by 
foreign rulerS, and according to aII available historical clues the Greek 
temple priests, espeCially those at Delphi, would have been willing to 
playa similar role in the event of a Persian victory. It appears that th~ 
most significant features of Hellenism and Judaism ale products, re
spectively, of the defense against Persian domination and of subjection 
to it. How effecthf! domestication by hierocratic powers can be is 
demonstrated by the fate of the Mongols, who were almost completely 
pacified by Lamaism; time and again, during one and a half thousand 
years, they had invaded the neighboring paCified civilization and had 
endangered the very survival of culture: 

Everywhere state and society have been greatly inHuenced by the 
struggle between military and temple nobility, between royal and priestly 
following. This struggle did not always lead to an open conHict, but it 
produced distinctive fearures and differences, whether we refer to the 
relationship between the priestly and the warrior caste in India, the 
partIy manifest and partly latent conflict between military nobility and 
pI-iesthood in the oldest city-states of Mesopotamia, in Egypt and Pales
tine, or to the complete takeover of priestly positions by the secular 
nobility in the Hellenic polis and particularly in Rome. The clash of 
the two powers in medieval Europe and in the Islam resulted in the 
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grea'test differences between the cultural development of the Orient 
and the Occident. 

The extreme opposite of any kind of hierocracy, caesaropapism-the 
complete subordination of priestly to secular power-, can nowhere be 
found in its pure type. Caesaropapist powers are wielded not only by 
the Chinese, Russian, Turkish and Pelsian ruler but also by the English 
and German ruler, who is the head of the church Csummus episcopus), 
yet these powers are everywhere limited by autonomous ecclesiastic 
charisma. The Byzantine basileus, like the pharaoh, Indian and Chinese 
monarchs, and also the Protestant summi episcopi, attempted repeatedly, 
and mostly without success, to impose religious beliefs and norms of 
their own making. Such attempts were always extremely dangerous for 
them. In general, the subjugation of religious to royal authority was 
most successful when religious qualification still functioned as a magical 
charisma of its bearers and had not yet been rationalized into a bureau
cratic apparatus with its own doctrinal system-two usually related 
phenomena; subjugation was feasjble especially when ethics or salvation 
were not yet dominant in religious thought or had been abandoned 
again. But wherever they prevail, hierocracy is often invincible, and 
secular authority must compromise with it. By contrast, magic-ritual 
forces were controlled most thoroughly in the ancient polls, rather well 
by the feudal powers in Japan and the patrimonial ones in China, and 
at least reasonably well by the bureaucratic state in Byzantium and 
Russia. But wherever rellgious charisma developed a doctrinal system 
and an organizational apparatus, the caesaropapist state, too, contained 
a strong hierocratic admixture. 

As a rule, priestly charisma 'compromised with the secular power, 
most of the time tacitly but sometimes also through a concordat. Thus 
the spheres of control were mutually guaranteed, and each power was 
permitted to exert certain influences in the other's realm in order to 
minimize collisions of interest; the sectllar authorities, for example, 
participated in the appointment of certain clerical officials, and the 
priests influenced the educational institutions of the state. These com
promises also committed the two powers to mutual assistance. Examples 
of this kind are found 'in the ecclesjastic and secular organizations of 
the predominantly caesaropapist Carolingian empire, in the Holy Roman 
empire, which had similar features under the Ottonian and early Salk 
rulers, and in the many Protestant countries that were largely caesarO' 
papist. Under a different power distribution, such compromises also 
occurred in the areas of the Counter-Reformation, the Concordats and 
the Bulls of Circumscription.2 The secular ruler makes available to the 
priests the external means of enforcement for the maintenance of their 
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power or at least for the collection of church taxes and other contribu
tions. In return, the priests offer their religious sanctions in support of 
the ruler's legitimacy and for the domestication of the subjects. Powezful 
ecclesiastic reform movements, such as the Gregorian, attempted a t times 
to negate completely the autonomous charisma of the political power, 
but they were not permanently successful Similar to the [way in which 
the] doctrine of e<:jual social rank [was adjusted by the nobility], the 
Catholic church today acknowledges the autonomy of political charisma 
by the very fact that it makes acceptance and submission a religious 
duty in the face of every government that indisputably holds de facto 
power, as long as such a regime does not despoil the church. 

Some theocratic or caesaropapist elements tend to be present in every 
legitimate political power, since ultimately every charisma is akin to 
religious powers in that it claims at least some remnant of supernatural 
derivation; in one way or another, legitimate political power therefore 
always claims the "grace of God." 

It should be clearly understood that the dominance of any of these 
systems does not depend upon the inBuence that religion in general 
exerts upon the life of a people. HeIlenic, Roman or Japanese life was 
as much pervaded by religion as that of any hierocratic community; the 
ancient polis has even been interpreted--correctly, but with some exag
geration-as primarily a religious association; by and large, a historian 
like Tacitus related no fewer prodigies and miracles than did medieval 
folk literature, and the Russian peasant is immersed in religion as much 
as any Jew or Egyptian. Only the manner in which social domination 
is organized varies greatly, and this has conseCjuences for the course of 
religious development. 

Caesaropapist government ~eats ecclesiastic affairs simply as a 
branch of political administration. A rather pure type is found in the 
states of Occidental AntiCjuity, and regimes of lesser degrees of purity 
are found in the Byzantine Empire, the Oriental states, the states of 
the Eastern church, and in the era of "enlightened" despotism in Eu
rope. Gods and saints are deities of the state, their worship is a state 
affair, and new gods, dogmas and cults are accepted or rejected at the 
ruler's discretion. If the political official does not fulfill these religious 
obligations himself, merely with the assistance of the priestly profes
sionals, these technicalities will be put into the hands of a priesthood 
which is politically controlled, 1he state-maintained priesthood lacks 
economic autonomy, property and an independent administrative ap· 
paratus. All official priestly acts are supervised by the state. There is 
no speci£cally clerical way oflife, apart from some technical training for 
ritual functions, and hence also m specifically priestly _education, 
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Theology proper does not develop under these conditions, and this in 
turn prevents an autonomous hierocratic regulation of the laymen's 
way of life: Hierocratic charisma is degraded to the level of mere ad
ministrative technique. Moreover, a caesaropapist nobility transforms 
the high-ranking priestly positions into heredit,uy family property, ex
ploitable as sources of income, prestige and power, and the lower
ranking ones into prebends which it fills like positions on its manorial 
dependencies; monastic and similar foundations become "welfare" bene
fices for unmarried daughters and younger sons, and compliance with 
the traditional ritual prescriptions becomes part of the aristocratic status 
ceremonial and status conventions. Whenever caesaropapism predomi
nates in this fashion it is inevitable that the substance of religion is 
stereotyped in terms of the purely technical, ritualist manipulation of 
supernatural powers, and any development toward a religion of salva
tion is impeded. 

3. The Church 
Wherever hierocratic charisma is stronger than political authority it 

seeks to degrade it, if it doe snOot appropriate it outright. Since political 
power claims a competing charisma of its own, it may be made to appear 
as the work of Satan; time and again the most consistent ethico· 
berocratic trends in Christianity have tried to impose thi~ viewpoint. 
Alternatively, since God has permitted the existence of political power, 
it may also be considered ~n inevitable concession to the sinfulness of 
the world; the believer should resign himself to political power, but he 
should avoid contact with it as ml,lch.as possible; at any rate its specific 
form appears ethically irrelevant. This was the attitude of Christianity 
in its eschatological early period. Finally, political authority may be 
considered a God-given tool for the subjection of anti-ecclesiastic forces, 
and then it is expected to put itself l1t the disposal of the hierocratic 
authority. In practice, therefore, hierocr;~cy seeks to turn the political 
ruler into a vassal and to deprive him of independent means of power, 
insofar as this is compatible with its own interests in the survival of the 
political structure. If the priests do not assume political powers directly, 
they legitimize the king through the oracle (as in the case of Judah), 
or by confirming, anointing and crowning him. They may prevent him 
from accumulating a thesauros, so that he cannot create a personal fol
lowing and maintain his own mercenaries (witness again the charac
teristic case of Josiah in Judah). Hierocracy creates an autonomous 
administrative apparatus, a tax system (tithes) and legal forms (endow-
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ments) for the protection of ecclesiastic landholdings. The charismatic 
administering of magic blc.;ssings, which is at filst a freely chosen voca
tion and living, develops into the patrimonial office of royal or seigneutial 
benefice-holders, for whose maintenance a benefice·---as an endowment 
-may be established with some temple, where it is to some extent pro
tected from unholy powers. A case in point are the commensality of the 
Egyptian, Oriental and East Asian temple priests, and the prebends in 
kind deriving therefrom. 

Four features characterize the emergence of a church out of a hieroc
racy: I) the rise of a professional priesthood removed from the "world," 
with salaries, promotions, professional duties, and a distinctive way of 
life; 2) claims to universal domination; that means, hierocracy must at 
least have overcome household, sib and tribal ties, and of a church in the 
full seme of the word we speak only when ethnic and national bar~ 
riers have been eliminated, hence after the levelling of all non-religious 
distinctions; 3) dogma and rites (K ultus) must have been rationalized, 
recorded in holy scriptures, provided with commentaries, and turned 
into objects of a systematic education, as distinct frorr. mere training in 
technical skills; 4) all of these features must occur in some kind of 
compulsory organization. For the decisive fact is the seParation of 
charismd from the person and its linkage w~th the institution and. par
ticularly, with the offzce: from this fact derive all the above features. 
which we find developed in different degrees of 'typicality. Sociologi
cally, the church differs from the sect by conSidering itself the trustee of , 
a "trust fund" of eternal blesSings that are offered to everyone; as a 
rule, it is not joined voluntarily, like an association, but its members are 
born into it; hence even those who lack religious qualification, who are 
heretical, are subject to its discipline. In one won;l, the church is the 
bearer and trustee of an office charisma, not a community of personally 
charismatic individuals, like the sect. In the full sense of the term, 
churches have arisen only in Islam and Lamaist Buddhism, apart from 
Christianity; in a more restricted sense-because of the national de
limitation-<:hurches were also created by Mahdism, Judaism and, ap-

. parently, the ancient Egyptian hierocracy. 

4. Hierocratic Reglementation of Conduct and 
Opposition to Personal Charisma 

The church advances its demands toward the political power on the 
basis of its claims to office charisma. This charisma is used for a radical 
elevation ~f its bearer's dignity. For its officials the church seau:es im' 
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munity from s~ular jurisdiction, exemption from taxation and all other 
public duties, and protection, through heavy penalties. against any show 
of disrespect. In particular, the church establishes a distinctive way of 
life for its officials. This requires a specific course of training and hence 
a regular hierocratic education. Once it has created the latter, it also 
gains control over lay education and, through it, provides the political 
authorities with officials and subjects who have been properly brought 
up in the hierocratic spirit. . 

By virtue of its power, the hierocratic church also establishes a com~ 
prehensive ethico·religious reglementation of all spheres of conduct; in 
principle, this system has never tolerated any substantive limitations, 
just as today Catholic doctrine cannot recognize any limits for i~ claims 
upon the disciplina morum. For the enforcement of its claims hierocracy 
disposes of very considerable means of power, even beyond the support 
of the political authorities. Excommunication, the exclusion from the 
church service, has the same effect as the strictest social boycott, and 
in Ol'le way or another all hierocracies resort to economic boycott by 
means of the injunction against social intercourse with those ostracized. 
Insofar as this reglementation of conduct is determined by hierocratic 
power interests-and that, after all, is true to a large extent-, it is 
directed against the rise of competing powers. This has several conse
quences: The "weak"-those subject to non-hierocratic power-are 
defended; hence slaves, serfs, women and children are championed 
against the arbitrariness of their master, and petty-bourgeois strata and 
peasants against usury; the rise of economic powers that cannot be con
trolled by hierocratic means is impeded, espeCially that of new powers 
alien to tradition, such as capitalism; in general, any threat to tradition 
and the belief in its sanctity is opposed, since this is the inner basis of 
hierocratic power; therefore, the established and traditional authorities 
are strongly supported. 

In this manner hierocracy leads to typification j~t as much as its 
very opposite, especially in its most characteristic features. The rational 
'organization for administering divine blessings is an institution (An
stalt), and charismatic sanctity is transferred to the institution as such; 
this is typical of eveIY church. Hence fully developed office charisma 
inevitably becomes the most uncompromising foe of all genuinely per
sonal charisma, which propagates and preaches its own way to God and 
is prophetic, mystic and ecstatic. Office charisma must oppose it, in order 
to preserve the' dignity of the organization. Whoever works miracles 
on his own, without an office, is suspect as a heretic or magician. CAn 
early example can be found in the inscriptions of the period of the 
Sutras, and one of the four deadly sins of the Buddhist monastic order 

 



I 166 POL!nCAL AND HIEROCRATIC DOMINATION reh. XV 
is the claim to personal supernatural powers.) The miracle is incorpo
rated into the regular organization, as for example the miracle of the 
sacraments. Charismatic qualification is depersonalized; it adheres to the 
ordination as such and is, in principle, detached from the personal 
worthiness of the officeholder (character indelebilis)-this was the sub
ject matter of the- Donatist controversy. In accordance with the overall 
scheme, the incumbent is distinguished from the office; otherwise his 
unworthiness would compromise the office charisma. The position of 
the charismatic prophets and teachers in the old church declines as 
the church administration is bureaucratized in the hands of the bishops. 
and presbyters, again in accordance with the familiar scheme of de
personalization. The structure of the apparatus is adapted, in technical 
and econo!f1ic respects, to the conditions of everyday operations. This 
results in an office hierarchy with delimited jurisdictions, regular chan
nels, reglementation, fees, benefices, a disciplinary order, rationalization 
of doctrine an~'of office-holding as a "vocation"-in fact, these featur\!S 
were first developed, at least in the Occident, by the church as the heir 
to ancient traditions, which in some respects. probably originated in 
Egypt This is not at all sutprising, since the typically bureaucratic 
policy of distinguishing the unworthy incumbent from the holy office 
had to be carried through consistently as soon as the development 
tuward the charisma of office had gotten under way. 

5. The ]-iierocratic Ambivalence Toward Asceticism 
and Monasticism 

Here arises one of the great problems of hierocracy. How is the official 
apparatus to cope with the emergence of a charismatic follOWing of 
God, the monks, who adhere to the demands of the charismatic founder 
and therefore re_iect any compromise with mundane concerns? Monastic 
asceticism can have two very different meanings; (I) Individual salva
tion through finding a personal, direct path to God. This has been of 
primary importance in the religions of salvation, hence for Hindu, 
Buddhist, Islamic and Christian ascetics. The radical demands of the 
revolutionary and almost always eschatological charisma can never be 
rea1i.zed within those religious organizations that insist upon com
promises with the economic and other mundane power interests, and 
the withdrawal from the world-from marriage, occupation, office, 
property, political and any other communitJ·is only the consequence 
of this state of affairs. Originally, in all religions the successful ascetic, 
accomplishing the extraordinary, acquires the charismatic ability of 
forcing God's hands and of working of miracles. Of course, such per-
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sona1 charisma is ultimately irreconcilable with the hierocratic claims of 
an institution of salvation CHeilsanstalt) that seeks to monopolize the 
way to God~xtTa ecclesiam nulla salus is the motto of all churches. 
This conflict is exacerbated when such saintly men form exclusive com
munities; such ~ step negates the universalist and levelling claims to 
domination which the church shares with every bureaucracy, as well as 
the exclusive significance of its office charisma. But each of the great 
churches was forced to compromise with monasticism. A monastic order 
is unknown only in Mahdism and Judaism, which in principle ra.ug
nize 00 other path to salvation hut the faithful observance of the law. 
lbere were perhaps monastic beginnings in the late Egyptian church. 
The Christian church, in particular, could not reject the consistent ap
plication of its scriptural pIinciples. But it reinterpreted asceticism as a 
specific-"vocation" within its own ranks. The consHia evangelica were 
the highest ideal, but considered too demanding for the average believer. 
Therefore, full adherence to them was treated as an extraordinaIY 
achievement to be utilized as a repository of blessings for the benefit of 
those deficient in charismatic gifts. 

(2.) Eventually, asceticism is completely reinterpreted into a means, 
not primarily of attaining individual salvation in one's own way, but of 
preparing the monk for work on behalf of the h ~rocratic authority-the 
foreign and home mission and the struggle ag~ nst competing authori
ties. Buttressed by its own chaIisma, such inneIworldly asceticism always 
remained dubious to ecclesiastic authority, which relied solely on office 
charisma. But the advantages prevailed. Asceticism thus leaves the 
monastic cell and seeks to dominate the world; through its competition 
it imposes its own way of life, in different degrees, upon the office
holding pIiesthood and partakes in the administration of the charisma 
of office vis-A-vis the subiects (1aym~n). However, the tensions always 
persist. The integration of ecstatic asceticism into the Islamic church, 
~rough the orders, can hardly be considered consistent, even though 
it was theologicaIly facilitated by al-Ghaz.il1's establishment of the 
orthodox dogma. Buddhism had the smoothest solution .... since from the 
beginning it was a religion' created by and for monks and propagated 
by them: the church was completely dominated by the monks, who 
constituted a charismatic aristocracy. Theologically, this solution was 
paIticularly easy in the case of Buddhism. The Eastern churches found 
an essentially mechanical solution by increasingly reserving all higher
ranking offices for the monks. On the one hand, irrational and indi
vidual asceticism was glorified, on the oUler there were institutionalized 
churches which had been bureaucratized by the state; in Russia the 
church did not even have its own monocratic leader. This inconsistency 
cOIresponded to a hierocratic development that was deflected by foreign 
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domination and caesaropapism. In Russia the reform movement of the 
Josephites {see n 5' to ch. VI, sec. vii above] offered its services to 
caesaropapism as the strongest power, and therefore only useful instru· 
ment of reform, just as the Ciuniac reformers found their support in 
Henry III I I039-56). 

Friction and compromise can be observed most clearly in the Occi
dental church, whose internal histOly is largely made up of them 
Eventually a consistent solution was found by integrating the monks 
into'a bureaucratic organization; subject to a specific discipline and re
moved from everyday life by the vows of poverty and chastity, they 
became the troops of the monocratic head of the church. This develop
ment took the fonn of the ever recurrent founding of new orders. It 
is quite possible that Irish monasticism, which for a time was the trustee 
of a significant part of the cultural traditions of Antiquity, might have 
created a distinctively monastic church in the Occidental mission terri
tories if it had not entered into close relations with the Holy See. By con
trast, the Benedictine Older established monastic manors once its 
charismatic period was over. Even the Cluniac Benedictines (and ail the 
more so, the Premonstratensians) were seigneurial orders of notables, 
whose very moderate asceticism-witness their lenient dress regulations
was limited to what was compatible with their status. Here, too, interlocal 
organiution existed only in the form of filiation. The significance of these 
orders consisted essentially in the re-emergence of monasticism as an 
instrument of hierocratic control. The Cistercian order combined the 
nrst strong iriterlocal organization with an ascetic organization of agri
cultural work which made possible its well-known achievements' in 
colonization. 

6. The Religious-Charismatic and the Rational 
Achievements of Monasticism 

In its charismatic stage monasticism is anti-economic, and the ascetic 
is the anti-type of the acquisitive bourgeois as well as of the feudal lord 
who enjoys his wealth ostentatiously. He lives alone or in freely formed 
"herds"; he is unmanied and hence free of family responsibilities, UJi· 

concerned with political and other powers, he lives from gathered fruits 
or alms, and he has no abode in the '(wtlrld." The original rule of the 
Buddhist monks required an itinerant way of life, exr.ept during the 
rain period, and limited the time ~hich a monk could spend at any 
given location-for)he sake of an asceticism that was wholly irrational 
in its ,goals and means, that is, oriented toward shedding the economic 
and physical shackles of earthly existence and toward ~aining the union 
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with the Divine. In this form monasticism is indeed part of the specif
ically non--economic force of genuine charisma. The monks are the old 
charismatic disciples and followers, but instead of a visible hero, the 
prophet removed to the hereafter is their invisible leader. Yet this stage 
is not the last one. Rational economic considerations and luxury needs 
cannot compete with the achievements of religious charisma, which are 
"extraordinary," like charisma itself. This is also true of the achievements 
of hierocratic power in general. The pyramids appear preposterous un
less we realize that the subjects firmly believed in the king as god 
incarnate. The Mormon achievements in the salt desert of Utah violate 
all rules of rational settlement. This is all the more typical of the 
monastic achievements, which almost always accomplish that which 
appears economically not feasible. In the midst of th~ Tibetan SnoW 
and sand deserts Lamaist monasticism produced economic and architec
tural wonders that in magnitude, and apparently also in quality, measure 
up to the largest and most famous artifacts of men: witness the Potala 
[Palace in Lhasal. From an economic viewpoint, the monastic com
munities of the Occident were the first rationally administered manors 
and later the first rational work communities in agriculture and the 
crafts, The artistic achievements of the Buddhist monks had a tremen
dous impact on the Far E4St; this was as extraordinary as the almost 
unbelievable fact that remote Ireland, which today may seem con
demned to eternal marginality, was for several centuries the bearer of 
the cultural traditions of Alltiquity and that its missionaries had a de
cisive share in shaping the Occidental church, whose peculiar develop
ment was of such paramount historical importance. Furthermore, the 
fact that the Occident alone developed hannonic music,' as well as the 
distin<'tiveness of its scientific thought can be ascribed in large measure to 
Benedictine, Franciscan and Dominican monasticism. 

At this point we focus on the rational achievements of monasticism, 
which appear irreconcilable with its charismatic anti-rational, specifically 
'anti-economic, foundations. However, this phenomenon is similar to that 
of the routinization of charisma in general: Asceticism becomes thl 
object of methodical praqices as soon as the ecstatic or contemplative 
union with God is transformed, from it state that only some individuals 
can achieve' through their charismatic endowments, into a goal that 
many can reach through identifiable asc~tic meanS just as in the charis
matic training of the guilds of magical priestS. Everywhere the mcthod 
was at 6tst basically the same as that developed by the most ancient 
monasticism, the Indian, with the greatest consistency and variety. In its 
basic regulations the method of the Indian monks is very similar to that 
of the Christian monks, although perhaps it is there more physiologically 
refined (breathing control and similar techniques of the yogis and other 
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virtuosi) and here more psychologically (confessional, tests of obedience, 
the exercitia spiritw:Jia of the Jesuits). Moreover, e\leIl though the 
crucially important treatment of work as an ascetic instrument was not 
confined to the Occident, it was here developed far more consistently 
and uni~ly. Everywhere, however, the central concern of the monk 
is the achievement of complete control over his self and his natural 
drives, for these impede a uniOJ with God. This goal alone necessitates 
the ever further rati.ona~zation of conduct, and this has in fact occurred 
wherever monasticism established a strong organization. As a result of 
this development we 6nd the usual forms of the charismatic and corpo
rate noWiate, the hierarchy of ordinations and other positions, the 
abbot, eventual1y the merger of cloisters into a congregation or an order, 
hut aoove aD the (loister itself and the monastic rule that controls every 
detail of conduct. 

Henceforth, t ;)wever, monasticism must operate within the rea1m of 
"conomic life. It is no longer possible for the monks to maintain them· 
Aves permanently through purely anti-economic means, espedally 
l.~endicancy, even though the prindple may be retained as a 6ction~ on 
.!le contrary-as we wi1l discuss later-rational, methodical self.control 
cannot but strongly. inHuence economic behavior. The very fact that the 
monks were a community of ascetics accounts for the astonishing 
achievements that transcend· those attainable through routine economic 
activities. Among the believers the monks are the elite troops of religious 
virtuosi. Just like feudalism, monasticism reaches its heroic age and its 
most consistent organization in hostile areas: the domestic and foreign 
mission territories. It is no accident that Buddhism ev~ved the Lamaist. 
hierarchy, which ccm'e<ponds even in the ceremonial details to the 
Ocddental curia, not in India but in Tibet and Mongolia, where it was 
continuously threatened by the wildest barbarian peoples of the world. 
In the same manner, the Occidental mission produced the most typical 
form of Latin monasticism in barbarian countries. I 

We wi11 not pursue this phenomenon further at this point and will 
urn instead to the relations between monasticism and the political and 

:,ierocratic powers. 

7. The Uses of Monasticism for Caesaropapism and 
H ierocrac), 

Caesaropapism has various poli,tical reasons for favoring monasti· 
cism, foremost, the need of its own legitimation and 9£ domesticating 
the subjects; these needs wi11 be discussed below [sec. 8J. At the height 
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of his power Gengis Khan established relations with the Buddhist 
monks, as did the Tibetan and Chinese rulers. These relations had 
probably the same motivation as those of the Gennanic, Russian and 
other rulers to the monastic movements, and as the friendly contacts 
of Frederick II of Prussia with the Jesuits which facilitated the order's 
survival despite the bull Dominus ac redemptOT noster [17731. As as
cetics, the monks are the most methodical and, politically, the ~ast 
dangerous teachers; at least initially, they are the cheapest instructors, 
and in fact they are the only available ones in an agricultural state. If 
the political ruler wants to create an apparatus of officials and a counter
weight against the nobility, the natural opponent of such a patrimonial 
or bureaucratic rationalization, he cannot wish for a more reliable sup
port than the influence of the monks on the masses. As long as this 
inHuence persists, the hierocratic control of conduct is usually as effec
tive as in the case of hierocratic domination proper. However, the politi
cal authorities must pay a high price fer thi~ support. The monks readily 
place themselves a~ the disposal of the ruler's interest in rational church 
reform-whether he be Emperor Henry 1II or King Asoka-, but their 
charismatic religiosity rejects all caesaropapist intervention in religious 
affairs much more vigorously than does any regular priesthood, and their 
strict ascetic discipline permits them to establish a very strong power 
position. Once monasticism has gained strength, it will clash sooner or 
later with caesaropapist claims. Then the secular power may be ex
propriated, as it happened in Tibet, Or monasticism may be completely 
destroyed, as in the course of the repeated persecutions in China. 

Far more problematic are the relations between monastici,sm and 
hierocratic office charisma. On the surface, they are relatively smooth if 
there is no patriarch, as in genuine Buddhism; it is true that in ancient 
Indian Buddhism the highest-ranking dignitary was called a patriarch, 
but his position seems to have been very weak because of the caesaro
papist policies of the rulers, who usurped a role similar to that of the 
Byzanone empeJors. The relations between monasticism and hierocracy 
are also relatively easy if the patriarch is selected and controlled mainly 
by the monks, as in Lamaism, and governs almost exclusively with 
monastic officials. But even then the inherent tensions emerge, the more 
genuine monasticism is preser~ or restored as a radical ful611ment of 
divine discipleship which disdains any compromise with the sinful 
world of power and property and which is independent of institutional 
charisma because its own charisma is immediate to Cod. 

The institution of lay brotherhood, created to free the monks for 
purely spiritual duties, carried the aristocratic stratification into the 
cloister, but at the same time attenuated the lat~er's feudal basis even 
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further. In contrast to the agrarian Cistercians, the centralist mendicant 
orders were tied to urban residence, in line with their original, purely 
charismatic form of maintenance, and their activities-preaching, care of 
souls and charitable labors-were also primarily oriented to the needs 
of urban strata. These orders were the first to carry asceticism from the 
cloisters into the streets for the sake of systematic missionary efforts 
among laymen. The (at least formally) strict enforcement of the prin
ciple of poverty, and the abolition of the stabilitas loci, which turned 
charity operations into itinerant activities, increased the utility of these 
unconditionally available monks for the direct control of all urban 
strata; the latters' systematic affiliation through the tertiary orders car
ried the monastic ethos beyond the confines of monasticism. The 
Capuchins and similar younger orders were also increasingly oriented 
toward belaboring the masses, and the last great attempts, by the Carthu
sians and Trappists, to restore the original asocial idea of asceticism, 
individual salvation, could no longer reverse the overall development 
of monasticism ·toward social goals, that means, toward ser/ing the 
church. 

The gradual rationalization of asceticism into an exclusively disci
plinary method reached its apex in the Jesuit order. Gone were the 
individual charismatic propagation and dispensation of salvation, whose 
elimination from the old orders, especially the Franciscan, had been SO 

difficult for the church which was bound to view such efforts as a 
threat to its office charisma. Gone, too, was every irrational meaning of 
asceticism as an individual search for salvation-another dubious idea, 
from the viewpoint of office charisma. Gone were all nonrational means, 
that is, practices the result of which. is not calculable. The rational end 
ht!comes dominant (and "sanctifies" the means-a principle not only of 
Jesuit but of every relativist or teleologic ethic; this principle is here 
distinctive only because it accentuates the rational reglementation of 
life). With the aid of this bodyguaId, which took a special oath of un· 
conditional obedience to the Holy See, the bureaucratic rationalization 
of the church was carried through. Much earlier, the introduction of 
celibacy had represented a reception of monastic forms; accepted upon 
the insistence of the Quniac movement, one of its major pUIPOSes 
during the conflict over lay investiture was the prevention of the feudal
ization of the church and the safeguarding of the office character of 
clerical positions. Even more important was the impact of the monastic 
spirit upon the principles of conduct in general. As the exemplary reli
gious individual, the monk was the first professional, at least in those 
orders that practiced rationalized ascejcism, most of all the Jesuit order. 
The monk lived in a ·methodical fashion, he scheduled hiS time, prac· 
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ticed contin~ous self-control, rejected all spontaneous enjoyments and 
all personal obligations that did not serve the purposes of his vocation. 
Thus he was predestined to serve as the principal tool of bureaucratic. 
centralization and rationalization in the church and, through his in
fluence as priest and educator, to spread corresponding attitudes among 
the religious laymen. For centuries the local church authorities (bishops, 
parish clergy) opposed this overwhelming monastic competition: As 
out-of-town, and therefore popular, father confessors, the 'monks could 
easily underbid the ethical demands of the local clergy, just as under 
conditions of free competition such celibate ascetics could underbid the 
secular teachers, who had to support' their families. This struggle of 
the local authorities was at the same time directed against the bureau-' 
cra tic centralization of the c hurc h. 

Monasticism did not have such a great impact in any other church, 
with the exception of Buddhism, which, however, had a hierarchic head 
only in Lamaism. In the Eastern church monasticism was formally in 
control. since all higher-ranking positions were occupied by monks, but 
the caesaropapist subjection of the church destroyed the power of 
monasticism. In Islam the orders played a leading role only in the 
eschatological (methodist) movements. In Judaism monastkism was 
completely absent. No other church rationalized asceticism, and used it 
for hierocratic purposes, as the Occidental church has done, most con
sistently through the Jesuitorder. 

8. Compromises Between Political and Hierocratic Power 

The antagonism of political and magic: charisma is primeval. 
"Caesaropapist" as well as "hiercx:ratic" rulers can be found in African 
villages no less than in big states. Even under the most primitive condi~ 

, tions, or rather especially under them, the gods or saints are in part 
regional, in part local. -Particularly at the stage of the permanent settle· 
ment par excellence, the city, local deities are preeminent; this results 
in a considerable coincidence of religion or, better, of cult object and 
political territory. The city god or patron saint is indispensable for the 
founding and existence of every political community, and the polytheist 
concessions of all great monotheistic religions are inevitable, as long as 
the power of the city is the basis of the individual's political and e~ 
nomic existence. At this stage, every establishment of a great state is 
necessarily accompanied by a synoikism in the new capital of the gods 
and saints of the affiliated or conquered cities and government seats. 
This happened as late as the unific.ation of the Moscovite empire when 

 



I I 74 POLrnc.AL AND HlBROCRATIC DOMINATION [eh. XV 

the relics were transported to Moscow from the cathedrals of the other 
cities; there are other we11-known examples. The "tolerance" of the 
Roman state was of a similar character: The state accepted the worship 
of all gods of affiliated states, if this was (qualitatively) at a11 feasible 
and, during the Empire, if they subordinated themselves in tum to the 
poHtica11y motivated cult of the emperor. Resistance came only from 
Judaism, which was tolerated for economic reasons, and from ChIis
tianity. The political boundaries and the geographical extension of a 
religion tend to coincide, as soon as this stage has been reached. It may 
be brought about by the political as weD as the hierocratic power: The 
triumph of one':; own god is the definite confirmation of the ruler's 
triumph, an effective guarantee of political obedience, and a means of 
turning a11egiance away from other rulers; moreover, the religion of an 
autonomous priesthood finds its natural missionary object in the political 
subjects and is eager to proceed to the cage intrare, especiaDy if it is a 
religion of salvation. It j<; true that IsI~m permitted an horizontal divide, 
the use of religion as •. 1 d·.lex of a status order, but this was connected 
with the economic plivilegation of its adherents. Idea11y at least. Oc
cidental Christianity was a political community, and this had certain 
practical consequences. 

It is very rare that the antagonism between political and hiero
cratic power claims finds a simple solution in the full victory of one 
side or the other. The history of a11 churches demonstrates that even 
the most powerful hierocracy is continuously forced to compromise with 
the economic and political realities; and in general, the caesaropapist 
ruler cannot afford to intervene into questions of dogma and even less, . 
of sacred rites. For eveIY change in the ritual endangers its magic 
efficacy, and thus mobilizes all the interests of the subjects against the 
ruler. From this perspective the great schisms' in the Russian church
over whether one should cross oneself with two or three fingers and 
similar issues--appear readily understaridahle.4 

Whether an individual compromise between political and hierocratic 
power tends more toward caesaropapism or hierocracy depends of course 
upon tht.! power constellation of the status groups concerned, and to 
that extent indirectly upon economic co·determinants. However, no 
meaningful generalizations can be made on this score. Moreover, the 
compromise is strongly influenced by 'the specific character of the reli
gion. Especia11y important is whether a Ieligion has a divinely ordained 
ecclesiastic institution that is separate from the secular power. This is 
the case only indirectly in Buddhism outside, Lamaism (through the 
prescription of the one and only right path to salvation); it is true to a 
limited extent of Islam and the Eastern church. not at all of Lutheran-
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ism, but dearly of the Catholic church and Calvinism. Since Islam 
was linked from the very beginning to the expansionist interests ,of the 
Arabs and advocated the forcible subjugation of the infidels, the prestige 
of the caliph became so great that no serious attempt was made to sub
ject him to hierocratic control. Even though the Persian Shiites -reject 
this very role of the caliph and place their eschatological hopes in the 
parousia of the prophet's legitimate successor in Persia, the Shah's 
position is predominant; this is not changed by the fact that the mood 
of the local population is considered in the appointments of priests. TIte 
Catholic church has tenaciously resisted caesaropapist tendencies; in 
spite of some temporarily necessary concessions, it eventually succeeded, 
since it had its own administrative organi~ation, which rests on Roman 
tradition and is divini iuris for the believers. Luther was completely 
indifferent toward the organi~tion of the church as long as the Word 
could be spread in its purity. This indifference, deriving from the indi
vidualist nature of his piety .and also from an eschatological streak in 
his personal faith, in effect surrendered his church to the caesaropapism 
of the secular power. This was facilitated by the political and economic 
conditions of the teIritories in which Lutheranism originated. For Cal
vinism the Biblical theocracy, in the presbyterian form, was divinely 
ordained. However, it couId establish a theocracy only for a limited time 
and only in local areas: in Geneva. and New England, incompletely 
among the Huguenots, and'in the Netherlands. 

A considerable degree of hierocratic development, especially the 
existence of an autonomous office hierarchy and education, is the normal 
precondition for the rise of systematic lheologic:u thought; conversely. 
the emergence of theology and of the Jlogic<'!l training is one of the 
strong buttresses of hierocratic power, compelling even the caesaropap
ist state to permit an hiervcratic jnBuenc~ on the subjecls. A fully 
developed ecclesiastic hier.lrchy. with an established body of dogmas 
and particularly a well·orgar;,.~ educational system, cannot be uprooted 
at all Its power rests upon the principle that "God must be obeyed 

. more than men," for the sake of spiritual welf<'!r-.;: both in the here aml 
the hereafter. lbis has been the mcst andel~t check on all political 
power, the most effectiv~ one up tv th~ l~':af' Puritan Revolution and 
the declarations of the Rights of Man. . 

As a rule, a compromise is concluded betwepn the otherworldly and 
the thisworldly powers; this is indeed in their mutual interest. The 
political power can offer exceedingly valuable support to the hiero
cracy by providing the brachium saeculare for the annihilation of heretics 
and the exaction of taxes. In tum, two qualities of the hierocracy 
recommend an alliance to the political authorities. First of all, a~ a 
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legitimating power hierocracy is almost indispensable even (and espe
cially) to the caesaropapist ruler, but also to the personally charismatic 
(for example, the plebiscitarian) ruler and all those strata whose privi
leges depend upon the "legitimacy" of the political system. Furthermore, 
hierocracy is the incomparable means of domesticating the subjects in 
things great and little. Just as in Italy the most anticlerical radical 
parliamentarian does not like to do without the domesticating inR.uence 
of the convent schools on women, so the Hellenic tyrannis furthered 
the cult of Dionysus; most importantly, hierocracy has been used for 
the control of subjugated peoples. Lamaism paci6ed the Mongols and 
thus stopped forever the continually renewed barbarian invasions from 
the steppe into pacified, civilized areas. The Persian empire imposed the 
"law" and hierocratic domination upon the Jews, in order to render 
them harmless. The qua:;i-ecclesiastic development in Egypt also appears 
to have been advanced by the Persians. In Hellas all oracles of Orphic 
or other prophets expected and hoped for a Persian l;ictory, in order to 
offer themselves for the same purpose. The battles of Marathon and 
Plataeae were also a decision in favor of the secular character of 
Hellenic civilization. 

The domesticating role of hierocracy is even greater with regard to 
internal control. It is true that military or commercial notables resort 
to rdigion only in a strictly traditionalist fashion, since it creates 
a dangerous competing power based on the emotional needs of the 
masses; a t any rate, they divest religion of any charisma tic·emotional 
character. Thus the Hellenic aristocracies rejected, at least in the begin
ning, the cult of Dionysos, and the centuries-old nile of the Roman 
Senate systematically erased ecstasis in any form, degrading it to the 
level of superstitio (the liberal translation of the Greek ll(<T"QC1'~) and 
suppressing all its means, especHly the dance. This happened even 
in the rites: the dance of the sal#. was a procession, and the fratres 
Arvales, significantly, performed their age-old dance behind closed 
doors. This has had the greatest consequences for the characteristic dif
ferences between Roman and Hellenic culture (for example, in music). 
In contrast to this rule by notables, the personal ruler everywhere seeks 
the suppor~ of religion. The resulting compromise between secular and 
religious power may vary greatly, and the actual distribution of power 
may shift without any forma1 modification of the compromise. Fateful 
events playa tremendous role: Perhaps a powerful hereditary monarchy 
would have turned the Western church into a similar direction as the 
Eastern, and without the Great Schism the decline of hierocratic power 
might never have occurred in the way it actually happened. 
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9. The Social Preconditions of Hierocratic Domination 
and of Religiosity ~ 

Since the outcome of the struggles between political and hierocratic 
power depends so largely upon historical "accidents," it is not easy to 
generalize about their determinants. In particular, these struggles are 
not detennined by the general degree of religiosity among the people. 
Roman and, even more, Hellenic life was permeated by religion, and 
yet hierocracy did not succeed. If we wanted to stress the dualistic de
velopment of transcendentalism, which was absent there, we would 
have to say that it was also completely absent in Judaism at the time 
the hierocracy emerged; conversely, it may be said that the rise of 
transcendental speculation resulted at least in part from tIle rational 
development of the hierocratic system, as appears certain for .Egypt and 
India. 

Neither are some other presumptive detenninants really decisive. 
The extent of dependence on natural conditions, on the one hand, and 
on one's own labor on the other does not provide a universal explana
tion. It is true that the inundations of the Nile were important for the 
development of hierocracy, but only insofar as they helped to link the 
parallel rational development of state and priesthood with astronomical 
observation and transcendental speculation. The rule of the alien 
Hy~sos over Egypt [ca. 1650-1550 D.C.] apparently preserved the 
priesthood as the only guarantor of internal unity, just as in the West, 
the tribes of the Teutonic Migration retained the. bishops. The. per
petual danger of earthqua~es in Japan, for example, did not prevent 
the fel!dal clans from forestalling any extended hierocratic rule. "Natu
ral" or economic factors.were as unimportant fpr the rise of the Jewish 
hierocracy as for the relations between feudalism and lDroastric hierOo
cracy in the Sassanid empire or for the historic accident which provided 
Arabian expansionism with a great prophet. 

Of course, there are many diverse connections between the history 
of hierocratic structures and the concrete socioeconomic conditions un
der which they must operate. The few generalizations that may be 
ventured on this score refer to the hierocracy's relations to the "bour
geoisie:' on the one hand, and to feudal powers on the other. Bourgeois 
strata protected hierocracy against imperialism and feudalism not only 
in medieval Italy-the Guelph support could have been due to a unique 
historic~l constellation-, but we know of comparable conditions from 
the earliest Mesopotamian inscriptions. In Greece the bourgeois strata 
were the main supporters of the cult of Dionysos; the ancient Christian 
church was a specifically urban institution. (In the Empire, paganus 
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d h ". '1'" well h "h h " h te enotes t e CJVl lan as as t e eat en : t e nn encompasses 
everything that is socially despised, couesponding to our use of the 
tenn Pisang. which derives from l'aysan,) The church was urban for 
Thomas Aquinas, too, who ranked the peasants lowly. Finally, the 
Puritan hierocracy and almost all medieval sects, with the memorable 
exception of the Donatists, originated in the cities, just as in their day 
the most passionate supporters of the papacy, 

This contrasts with the ancient aristocracy, above aD, the early 
Hellenic urban nobility, which treated the gods with complete lack of 
respect in the Homeric epic-an attitude fateful for the whole develop
ment of Hellenic religion-; it also contrasts with the Cavaliers of the 
Puritan period and the feudal nobility of the early Middle Ages. After 
all, the feudal state arose on the basis of Charles Martel's secularization, 
which verged on robbery, It is true that the Crusades were by and large 
an exploit of French knights, hut this is not indicative of hierocratic 
sympathies; the Crusades were undertaken largely with a view toward 
securing Gefs for descendants, an interest to which Pope Urban ap' 
pealed explicitly in his well-known address. It should be dear that 
we do not deal here with the contrast between piety and impiety, but 
with the type of religiosity and the related emergence of a "church" in 
the technical sense. 

The bourgeoisie depends economically on work which is continuous 
and rational (or at least empirically rationalized); such work contrasts 
with the seasonal character of agricultural work that is exposed to un
usual and unknown natural forces; it makes the connection between' 
means and ends, success and failure relatively transparent The product 
of the potter, weaver, turner and carpenter is much less affected by 
unpredictable natural events, espeaally by organic reproduction that 
involves the mystety of "creation" for which only phantasy can provide 
an explanation. The resulting rationalization and intellectualization 
parallel the loss of the immediate relationship to the palpable and vital 
realities of nature, because the work is done largely Within the house 
and is removed from the organically determined quest for food; perhaps 
it is also relevant that the largest muscles of the body are not used. The 
forCes of nature become an intellectual problem as soon as they are no 
longer part of the immediate environment. This provokes the rationalist 
quest for the transcendental meaning of existence, a search that always 
leads to religious speculation. Ecstatic frenzy or dreaming are replaced 
by the paler forms of contemplative mysticism and of common-se~se 
contempla~on. At the same time, the steady professional nature of the 
artisan's work for his customers easily suggests the conception of duty 
and reward as the basis of conduct, and since the social context of his 
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work requires a relatively rational order, religiosity tends to be imbued 
with moralistic considerations. 

By contrast, ~ feeling of sinfulness, which develope.d from the oi':!cr 
idea of ritual purity, is incompatible with the feudal lord's sef'se of 
dignity, and-for the peasant, "sin" is even today difficult to und~rstand. 
These agricultural strata do not seek redemption, in fact, they do not 
CJuite know from what they should be redeemed Their gods are strong 
beings, whose passions resemble those of man; they may be brave or 
treacherous, friendly or hostile to one another and to man; at any rate, 
like man they are completely amoral, amenable to bribery through 
sacrifices and subject to magic inAuences, which may make the human 
manipulator even stronger than they are. At this stage there are as yet 
no incentives to construe a theodicy or to pursue any type of ethical 
speculation about the cosmic order. In a directly utilitarian fashion, 
the priesthood and strict adherence to ritual prescriptions serve as means 
of magical control over nature, especially as a defense against demons 
whose ill will might bring bad weather, attacks by predatoIY animals 

, and insects, diseases and animal epidemics. The internalization and 
rationalization of religiosity usually devdops parallel to a certain degree 
of handicraft production, mOst of the time to that of the urban trades. 
This involves the proj(.ction of ethical criteria and commandments, and 
the transfiguration of gods into ethical powers. which will reward good 
and punish evil; now the gods themselves must conform to moral ex
pectations and the individual's sense of sinfulness and his desire for 
redemption can emerge. It is impossible to reduce this parallel develop
ment to an unambiguous relation of cause and. effect: Religious ration
alization has its own dynamics, which economic conditions merely 
channel; above aU, it is linked to the emergence of priestly education. 
Although we do not know much about Mahdism, it appears that it 
lacked any economic basis. It is very doubtful that it was an hierocratic 
outgrowth of old Islamic religion, the work of the founder of a sect 
who was driven across the barder into a remote region. However, it 
seems certain that the rational-moralistic evolution of the religion of 
Yahwe was inRuenced by the great centers of civilization; yet prophecy 
and, even more so, the older moralism arose when the city and the 
trades were still undeveloped, at any rate in comparison with con
temporary Mesopotamia and Egypt However, the hierocracy was estab
lished by the city priests of Jerusalem in their struggle with the country
side, and the elaboration of the Law and its imposition were the work 
of the exiles living in the city of Babylon. The ancient Mediterranean 
polis, on the other hand, did not rationalize religion, in part because 
of Homer's influence as the accepted means of literary education, but 
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primarily because of the absence of a priesthood that was hierocratically 
organized and clerically educated. 

In spite of aJJ these differences, it is quite dear that there is an 
elective affinity between priesthoud and urban petty-bourgeois strata· 
Above all, the opponents are typj-::ally the same in Antiquity and the 
M,iddle Ages-the great feudal families; in their hands was both the 
political power and the u:;urious loan business. Fur this reason bourgeois 
strata have often tended to support every move of an hierocracy in the 
direr:tion of autonliiilY and ratil;w:l.lization. Thus, the urban population 
in Sumeria, Babylonia, Phoenicia and Jerusalem supported the hiero' 
cratic claims, and the Pharisee~ .. :. ~,' Pt:..:itans) drew ~heir following 
against the Sadducaic patricians from the cities, just as all emotional 
cults of Mediterranean Antiquity had an urban base. The early Chris
tian church was made up of petty-bourgeois congregations; the papal 
autonomy claims, just as the mcdicvai Puritan se;..··z. found their strong
est support in the citi~; certain trades product:Y heretic movements as. 
well as religious orders., such as the Humiliati-both tendencies border 
on one ~lflother. In the long rurl, ,lscetic Protesta'ltism in the broadest 
sense of the term (Caivinist and Baptist Puritans, Mennonites, Metho
dists and Pietists) drew the co~c of its following from the middle and 
lower ranks of the bourgeoisie, just as the unshakable religious law
consciousness of Judaism began only with its urban entrenchment and 
depended on it. . 

This does not mean that religious movements have usually been 
class movementS. Nothing is as wrong as the idea that Christianity, 
which for compelling political and cultural reasons had to be unaccept
able to the ruling strata of Antiquity, was a "proletarian" movement. 
Buddhism was founded by a prince and imported into Japan with the 
active support of the nobility. Luther addressed the "ChristIan nobil
ity" (Le., the highest nobles, the princes). At the height of their great 
struggles, the Ftench Huguenots and Scottish Calvinists were led by 
nobles, but the Puritan Revolution was successful because of the cavalry 
provided by the rural gentry. These examples show that, by and large, 
religious cleavage cuts vertically through all strata. This remains true 
for the period of enthusiastic devotion to transcendental interests, a 
devotion that almost always has an eschatological orientation. 

In the long run, however, an elective affinity between spiritually 
prescribed conduct and the socially conditioned way of life of status 
groups and classes asserts itself as the eschatological expectations recede 
and the new religious beliefs are routinized. Horizontal stratification 
increasingly displaces vertical divisions. ThusJ the Huguenot and Scot
tish nobility later stopped fighting for Calvinism, and everywhere the 
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further development of ascetic Protestantism became the concern of 
the bourgeois middle classes. We cannot pursue these problems in 
detail, but we can at least consider it certain that the evolution of hiero
cracy into a rational means of domimtion, and the related rational
ethical development of religious thought, usually 6nds strong support 
in the bourgeois classes, especially their lower strata, despite the con
flicts between hierocracy and bourgeoisie with which we must deal in 
a different context [sec. 101. 

In periods of manorial-feudal domination this rational (bule,m
cratic) apparatus is always threatened. The high-ranking functionaries 
of the church (the bishops) become grearvassals by virtue of land and 
political ri~hts granted to them, and the ordinary pr;ests r~;r:v(; 
benefices from their manorial lord and thus become part of the patri
monial officialdom Only in cities and in a monetary economy can the 
priests be maintained from church wealth administered by the bishop 
and, donated by the believers. In a manorial natural economy the inde
pendence of the clerical apparatus can be secured only through monastic 
communal living; that means, the monks, combining a manorial setup 
with living in a completely, or almost, communist fashion, become the 
bodyguard of hierocracy. 'Monastic communal living made possible the 
extraordinary importance of the Irish and Benedictine monks and of the 
quasi-monastic chapters (which followed Chrodegang's rule) for the 
development of the Occidental church and of civilization in general; 
the same was true of the Lamaist monastic church in Tibet and Bud
dhist monasticism in feudal Japan. 

10. The Impact of Hjerocracy on Economjc Development 

A: THE ACCuMULATION OF CHURCH LA.NDS 

AND SECULAR .oPPOSITION 

Beyond the· few remarks we have made here, it is difficult to general
ize about the economic preconditions of hierocracy. They are, of course, 
always a c<Kletermining factor. but it is easier to state the importance 
which hierocratic domination has had for economic development. 

To begin with, the economic imperatives of hierocracy result in 
typical clashes with the economic interests of certain classes. The 
church attempts to secure its economic autonomy primarily through sub
stantial endowments, preferably of real estate. Since the church is inter
ested not in quick pro.nt-making but in permanent, safe revenues and 
minimal friction with its retainers, it generally pursues a conservation 
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policy toward the peasants; in this it resembles the monarch as against 
the private manorial lords. Just as in modern history the large ecclesiastic 
holdings did not participate significantly in the practice of enlarging 
manorial estales at the expense of peasant land, so in Antiquity the 
emphyteutic and other clerical landholding rights resembling hereditary 
leases originated probably on temple land. Considering the rational 
character of asceticism, it is natural that in their own farming operations 
the monastic manors, especiaIIy those of the Cistercians, were arnong 
the 6rst rational enterprises. 

However, the increase of inalienable real estate (mortmain)' which 
limits the supply of land, arOuses the resistance of interested groups; 
6ISt of all the secular nobility which views this as a thre41t to the avail
ability of land fer its descendants. The great secularization by Charles 
Martel was an act of church robbery in favor of ,the nobility; in the 
course of the Middle Ages the nobles. in their roles as vassals or bailiffs 
(Vogte) of ecclesiastic estates, persistently attempted to gain control 
of church lands; and the s<K:alled amortization laws [i.e., laws against 
alienation in mortmainJ, enacted by modern states with a view toward 
limiting the increase of church-owned real estate, were initiated by 
nobles. 1 t is well-known th at eventuall r bourgeois la nd speculation be
came interested in church lands, and that the great con6scation during 
the French Revolution benefitted primarily the bourgeoisie. Finl!lly, the 
royal power opposed the expansion of church and monastic lands pl!rtly 
because of its competition with the hierocracy and partly for mercantilist 
reasons, insofar.as it was not g!lided by the same interests as the nobility; 
only in the early Middle Ages had the king viewed lhe enlargement 
of church Jand as a means of consolidating his power, as long ;'lS rhe 
ecclesiastic dignitaries were in fact his most reliable vassals because ,hey 
were not interested in hereditary succession. Opposition by the poh;cal 
power was most severe and most successful in China, where the :m· 
nihilation of monasticism and the conEscation of its substantial land· 
holdings Was explained with the argument that the monks det1<lcted 
the people from work' and directed them to idle and economically 
sterile contemplation. 

Where the hierocratic accumulation of land proceeds freely, it may 
lead to a far-reaching elimination of land from the open market. Espe
cially in the Orient during Byzantine and Islamic times, this accumula
tion often served the purpose of lending sacred protection to private 
landholdings. To refer to an earlier example [chapter XIII· 10], a typical 
Byzantine monastic endowment of the I Ith or I2th century may be 
established in the following way: A founder provides a large tract of 
land-in Constantinople, bUilding land that will increase ~ value-
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for a monastery; from this a fixed number of monks receive prebends. 
which sometimes may even be used outside the monastery; in return 

- the monks must support, in a stipulated fashion, a fixed number of poor 
people and fulfill certain religious duties. However, for a certain time, 
not only the secular administration of the monastery is reserved to the 
founder's family, but also--and this is far more important-the sur
plus of the increasing revenues over the fixed expenditures. Thus, in 
reality an entailed estate (fidei commissum) has been created, but as 
church property it can no longer be seized by the secular powers with
out committing sacrilege. It appears that many Islamic wakf holdings, 
which through their size alone have pla~ed a very considerable role 
in all Oriental countries, came into being for similar reasons. 

In the Occident, too, monasteries and other foundations were al
ways exposed to aristocratic attempts at utilizing them for the maIn
tenance of the younger nobles, and almost all of the numerouS monastic 
reforms aimed at eliminating this aristocratic monopolization and ali~na
tion from hierocratic purposes. 

B. HJEHOCRATIC AND BOURGEOIS TR.ADING AND CRAFT INTERESTS 

Hierocracy clashes directly with "bourgeois" interests through mo· 
nastic trade and craft activities. Particularly in a natural economy, 
temples and cloisters accumulate great stocks of precious metals, in ad
dition to agzicultural products of many kinds. In Egypt and Mesopo
tamia the grain supplies of the temples seem to have been used to 
counteract rising prices, similar to the royal magazines. If the natural 
economy is clearly predominant, precious metals will be hoarded (as, 
for instance, in the Russian monasteries), But the sacred peace of the 
temples and cloisters, protected by the fear of Divine wrath, has always 
been the immune basis of international and,,<jnterlocal trading; its tax 

,proceaJs, in addition to the gifts of the believers, filled the treasury. 
The much-talked-about institution of temple prostitution was apparently 
related to the needs of the commercial travelers (who have remained 
the largest contingent of ' visitors to the brothels)' Everywhere, and on 
the largest scale in the Orient, did temples and cloisters participate in 
financial transactions, accept deposits, grant loans and diverse advances 
in kind or money against interest. They also seem to have acted as 
intermediaries of commercial transactions. The Hellenic temples func
tioned partly as a central bank (like the treasury of Athena-this had 
the advantage that in the democratic period at least some restraints were 
imposed on the raiding of the state treasury), and partly as depository 
and savings banks.~ The Delphic Apollo provides a typical example for 
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the emancipation of slaves: The temple bought the slave's"freooom from 
his master, of course, not with Apollo's means but with the deposits of 
the slave, who had no property rights in relation to his master, but 
whose savings were safe from seizure in the temple. The ancient temples 
and the medieval monasteries were the most trustworthy and safest 
depositories. The popularity of the church as debitor included in the 
Middle Ages-as Schulte has correctly emphasized-the bishop him~ 
self, since the sanction of excommunication threatened him no less 
than cashiering nowadays menaces the indebted lieutenant.· .. Occasion
ally the lay merchants viewed these monetary transactions of the temples . 
and cloisters as a competition. But it is also true that the extraordinary 
financial power of the diurch, especially of the pope and his tax
collectors, prOVided private business with the opportunity to. make tre
mendous and often risk-free profits. 

Matters were quite different ~lly with regard to the monastic 
crafts. Even though the older Benedictine rule seems to have viewed 
physical work primarily as a hygienic compensation for spiritual exer
cises, the consistent ascetic use of physical work and the dispOsition 
over a large number of lay brothers and serfs often created a major 
competition for the secular crafts. The cloister crafts were necessarily in 
a superior position since they could rely on man-power that was celibate 
and ascetic and considered work as a vocation CBeru.f) for the sake of 
salvation; they also had a rational division of labor and benel1tted from 
connections and patronage that guaranteed steady sales. Therefore, they 
were one of the substantial economic gravamina of the petty-bourgepis 
strata just before the Reformation, as are prison work and consumer 
cooperatives ooday. The secularization of the Reformation, an~ even 
more so of the French Revolution, later decimated the clerical 
enterprises. 

In comparison with private capitalism, the economic operations of 
ecclesiastic institutions, whether they are undertaken directly, through 
agents, or in the form of participation, have lost much of their founer 
importance. At present we cannot estimate their significance for church 
finance, since usually such participations are carefully masked Today 
the monasteries produce only some specialties. The Curia has reportedly 
lost much money through participation in building-land speculation (in 
Rome), and doubtlessly even more through abortive bank foundations 
(in Bordeaux). Even today churches and cloisters prefer to acquire real 
estate as soon as the accumulation in mortmain is permitted. However, 
most of the funds are raised not through industrial and commercial a~ 
tivities but through enterprises such as Lourdes, through patronage, 
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endowme~ts and mass contributions, insofar as they are not provided 
hy state budgets, state donations, taxes and perquisites. 

C. HIEROCRATIC AND CHARISMATIC ETInCS VEl\I'US 

NON-ETIllCAL CAPITALISM 

Through its stIllcture of domination and its pecul~r ethical regula
tion of conduct hierocracy affects the economic sphere much more than 
through its own economic ~ctivities. It is tIue that the great ecclesiastic 
religions differ greatly, especially d~rjng their early stages, in their stIllC
ture of domination and their 'basic ethics, as it is expressed in rules of 
conduct. Thus, Islam developed out of a chali~natic community of 
warriors led by the militant prophet and his successoIs; it accepted the 
commandment of the forcible subjection of the infidels, glorffied hero· 
ism, and promised sensual pleasures in the here and the hereafter to 
the fighter for the true faith. Conversely, Buddhism grew out of a com
munity of sages and ascetics who sought individual salvation not only 
flOm the sinful social order and individual sin but from life itself. 
Judaism developed out of an hierocratic and bourgeois community that 
was led by prophets, pt'iests and, eventually, theologically trained intel
lectuals; it completely disregarded the hereafter, and strove for the Ie

,estabJishment of its secular nation state, and also for bourgeois well-being 
through conformity with a casuist law. FinaJly, Christianity grew out 
of the community of participants in the mystical Christ cult of the Lord's 
Supper; initially, this community was filled with eschatological hopes 
for a divine universal kingdom, rejected all force and was indifferent 
to the social order, whose end appeared imminent; it was guided charis
matically by prophets and hierocratically by officials. But these very dif
ferent beginnings, which were bound to result in different attitudes 
toward the economic order, and the equally different historical fate of 
these religions did not prevent the hierocracies from exerting rather 
-simiJar influences on social and economic life. These inHuences cor
responded to the universally similar preconditions of hierocracy, which 
asselt themselves once the charismatic heroic age of a religion has 
passed and the adaptation to everyday life has been made. However, 
we will see that there were certain important exceptions. 

Hierocracy is the most important typifying power in existence. The 
ius divinum, the Islamic shari'ah, the Torah of the Jews are inviolable. 
On the other hand, in those areas not regulated by the ius divinum 
hierocracy is the least rationally predictable power: Charismatic justice 
in the form of the oracle, ordeaJ, fetwa of a mufti or judicature of an 
Islamic ecclesiastic court, is irrational and at best decides a given case 
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according to comiderations of equity. These fmnal elements of ad~ 
tion, w}lich we have mentioned several times before, had an anti
capitalist Impact, but in addition hierocracy ncassarily felt a deep 
antipathy toward the non-muiitional power of capitalism, ~ though it 
occasionally collaborated with it. This antipathy is rooted in the natural 
community of intereu with alI traditionally 5ancti6ed authorities whose 
monopaly appears to be threatened by the domination of capital. 

Howeve1', another reason for this antipathy is inherent in capitalism. 
h is true that only Occidental hierocracy, which was more rationa1it.ed 
than all the others, developed a rafional trial procedure-in its own 
in~~ to be sure-, in addition to a . .lI.tional canon law; moreover, it 
threw its full weight to the side of the reception of a rational law:' 
Roman law. Nevertheless, the intavention of the ecclesiastic.alUns 
has ~n barely tolerated, evaded or openly rejected by the capitalist 
bourgeoisie. [The reasons for this mutual antipathy must be sought in 
the fact that] the domination of capital is the only one which cannot 
be ethically regulated, because of its impersonal character. Most of the 
time this domination appears in such an indirect form that one cannot 
identify any conaete master and hence cannot make any ethical de· 
mands upon him. It is possible to advance ethical postulates and to 
attempt the imposition of substantive norms with regard to household 
head and servant, master and apprentice, manorial lord and dependents' 
or officials, master and slave, or patriarchal ruler and subject, since their 
relationship is personal and since the expected -services result therefrom. 
Within wide limits, petsona~ flexible interests are operative here, an<;l 
purely personal intent and action can decisively change the relationship 
and the condition of the pelSOn involved. But for the director of a joint
stock company, who is obliged to' represent the interests of the stock
holders as the masters proper, it is very difficult to relate in this manner 
to ,the factory workers; it is even more difficult for the director of the 
bank that 6nances the joint-stod company, or for the mortgage holder 
in relation to the owner of property on which the hank granted a loan. 
Decisive are the n~ for competitive survival and the conditions of the 
labor, money and commodity markets; hence matter·of-fact considera
tions that are simp y non~hical detennine individual behavior and 
in~ impecwnaJ forces between the persons involved. From an 
ethical viewpoint, this "masterless slavery" to which capitalism subjects 
the worker or the mortgagee is questionable only as an institution. 
Howner, in principle, the behuior of any individual cannot be SO 

questioned, ~ce it is prescribed in all televant respects by objective 
situations. The penalty for non~pliance is extinction, and this would 
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not be helpful in any way. More important is that such economic 
behavior has the ~uality of a se1vice toward an impersonal purpose. 

In all ethically rationalized religions. these conditions conBict peren· 
Dially with the most eIementalY social postulates of the hierocracy. 
Every ethically oriented religiosity begins w:ith eschatological hopes and 
hence rejects the world. These beginnings are directly anti-economic, 
also in the sense that they lack the notion of a specmc dignity d work. 
However, insofar as the adherents of a religious community cannot live 
from patronage or begging. or do not live under warrior communism, 
as in the ~ of militant Islam. exemplary members live from their own 
work-Paulus as well as Saint !.egidius. This was recommended by 
the early Christian church as well as by Saint Francis, but not because 
work as such was esteemed. It is simply a fairy tale that work received 
any greater dignity in the New Testament. The exhortation "to abide 
in the same calling" [Corinth. 7:2,0] expresses complete eschatological 
indifference. just as the prescription "to render unto Caesar the rhingJ 
that are Caesar's" [Luke ;r.o:25-]. This is not, as it is often alleged today, 
an inculcation of duties' toward the state, but the expression of absolute 
indifference toward anything that happens in the political sphere-this 
exactly constitutes the difference from the Judaic parties. Work attained 
dignity much later. beginning with the monastic orders who used it as 
an ascetic means. During the charismatic period of a religion, the per
fect disciple must also reject landed property. and the mass of believen 
is expected to be indifferent toward it An expression of this indifference 
is that attenuated form of the charismatic communism of love which 
apparently existed in the early Christian community of Jerusalem. 
where the members of the community owned property "as if they 
did not own it." Sucfi unlimited. unrationalized sharing with needy 
brothelS, which forced the missionaries, opecialJy Paulus, to collect 
aIms abroad for the anti-economic ~ntral community. is probably what 

. lies behind that much-discussed tradition. not any allegedly "socialist" 
organization or communist "coIIective ownership." Once tbe eschatologi
cal expectations fade, ch~rismatic communism in all its forms declines 
and retreats into monastic circles. where it becomes the special concern 
of the exemplary followers of GOO CGottesgefolgschaft} But even 
there we always find the tendency toward prebendalization. It becomes 
nect:ssary to advise against abandoning one's vocation and to warn 
against missionary parasites-Paulus' famous sayingl "Whoever does 
not work shall not eat" [2 Thess. 3: 10 J is addtCSiSed only to them. The 
maintenance of the indigent and unemployed brothers b«omes the task 
of a regular officer, the deacon. Some ecclesiastic revenues are set aside 
for them (in Islam as weD as Christianity). For the rest. poor relief 
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becomes the concern of the monks. As a remnant of the charismatic 
communism of love, Islam, Buddhism and Christianity equally consider 
the giving of alms as pleasing to God, despite their great! y different 
origins. 

However, the churches always' retain some distinctive, more or less 
articulate attitude toward the economic order. It is true that they can 
no longer denounce it as a Satanic creationi. since they must use it and 
aUy themselves with it. Just like the state, the economic order appears 
either as a concession to the world's sinfulness, which God permitted 
to arise and hence must be accepted as inevitable, or even as a divinely 
ordained means for tbe subduing of sin, and then it is important to 
imbue the hearers of an economic order with an ethic that will make 
them use their powu for this purpose. However, this attempt meets 
difficulties in aD capitaljst relationships, even in their most primitive 
forms. For caritas, bJOtherhood, and ethically imbued personal relations 
between master and servant remain the foundation of every ecclesiastic 
ethic, from Islam and Judaism to Buddhism and Christianity; they 
are .the residues of the old ethos of love of the charismatic brotherhood. 
In the economic realm the rise of capitalism makes these ideas just as 
meaningless as the implicit pacifist ideals of early Christianity have always 
been in the political realm in which aD domination ultimately rests on 
force. For under capitalism all patriarchal relationships are divested of 
their genuine character and become impersonal; in principles, a person 
can practice amtas and brotherhood only outside his vocational life. 

D. THE BAN ON USURY, THE JUST PRICE AND THE 

DOWNGRADING OF' SECULAR VOCATIONAL ETHICS' 

All churches have viewed with deep distrust the rise of this alien, 
impersonal power, and most of them took a stand against it. We cannot 
foIlow here in detail the history of the two major moral demands: the 
injunction against usury and the commandment to demand and give 
th.e "just price" (iustum pretium) [ef. supra, ch. VI:xii:4] for com
m<¥fities and labor. Both belong together and originate in the primeval 
ethic of the neighborhood, which knows barter only as the exchange of 
occasional surpluses or of products of one's own labor, work for others 
only as neighborly help, and loans only as help in need. Among 
"brothers" one does not haggle for the price but asks merely for the 
restitution of one's own cost (including the "living wage''), if an ex
change takes place at all; mutual labor assistance is either provided 
without compensation or in return for a meal, and no gain, hut possibly 

, mciprodty, is expected from the loan of dispensable goods._ Interest is 
~n'llanded by the ruler; profit by the tribal alien, not by a brother. 
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The debtor is (actually or potentially) a serf or--a potiori-a '11ar.'" 
Religious brotherliness demands the transfer of this prunitive neighbor
hood ethic to economic relationships among members of the same reli
gious group (for the commandment is originally limited to them, espe
cially in Deuteronomy and still in early Christianity). Just as early 
trade is exclusively exchange of goods between different tribes, and 
the trader an alien, so in religious ethics he remains burdened with the 
odium of the non-ethical quality of his vocation: Dea placere non 
potest. However, 'despite these obvious connections, the in junctions 
against usury should not be deduced in too materialist a manner as. 
"reRections" of a specific situation-the predominance of consumer 
credit. Inte[est-free producer's credit is known to Oriental law in the 
ear liest extan t contracts (as loan of seed-com for a share in the yield). 

The Christian absolute ban on usury derives, in the formulation of 
the Vulgate: mutuum date nihil inde sperantes, perhaps from the trans
lation of an incorrect reading (,.,.~ ci'.lr(.\'II'l{OJITt'r instead of ,.,.-qaiVQ. 
Q;1I"M..n{OI'TU, according to A. Merx).'· Historically, it applied at 6rst only 
to the clergy, and even there only in relation to brothers, not aliens. In 
the early Middle Ages, when the natural economy and consumers credit 
predominated, the ban was disregarded time and again by the clergy 
itself. However, it was taken seriously almost at the same moment when 
capitalist production credit (more correctly, commercial credit) became 
important, at 6rst in the overseas trade. The ban was not a product. or 
a reflection, of economic situations, hut rather the result of the growing 
internal strength and autonomy of the hierocracy. which now began to 
apply its ethics to the economic institutions; the effiorescence of theology 
provided a comprehensive casuistry for that purpose. The effect of the 
prohibition of usury cannot be described here, and at any rate, it can
not easily be summariud.. For commm:e the ban was tolerable a t first 
,because in the most important cases credit was taken up only against 
shares in pr06t and loss, in view of the great risks involved; it took 
a long time before fixed, at times publicly regulated, percentage rates 
became customary (as in' the case of the dare ad profocuum mans in 
Pisa). At any rate, the formation of partnerships was the customary form 
for the procuring of production capital. and the purchase of annuities 
or pezpetual rent CRentenkimf) for the providing of mortgage credit. 
Nevertheless, the prohibition of US'llI)' strongly affected the legai forms 
of doing business and often greatly impeded economic transactions. The 
merchants protected themselves through blacklists against appeal to 
the ecclesiastic court (as the fGennan] Exchanges do nowadays against 
the invocation of the Differenuimmnd type of protest [which voids an 
illegal speculative contract by denouncing it to the courts D; some guilds 
(for example, the [Florentine) Arte eli Calimala) 1'eriodically,bought 
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a general absolution for the inevitable usuraria pravitas; at the end of 
his life, the individual merchan t paid "conscienc~ money," or stipulated 
it in his will, and the ingenuity of the lawyers exhausted itself in the 
invention of legal forms which circumvented the prohibition of usur} 
in the capitalist interest. The church, in tum, established the monteS 
pietaris ["mounts of piety": pawn shops] for emergency loans to the 
petty bourgeoisie. 

However, the ban on usury was nowhere really successful in curb· 
ing the development of capitalism; increasingly it became a mere impedi
ment of commercial life. Calvinism produced the first theoretical justifi
cation of interest, by Salmasius [de usuris, 1638J. In competition with 
Calvinism, the Jesuit ethic mad£. all conceivable concessions before the 
church surrendered officially in the 18th and, completely, in the 19th 
century, despite the Vulgate passage and the ex cathedra decisions of 
the popes. This surrender occurred on the occasion of inquiries about 
the admissibility of subscribing to interest-bealing loans of the city of 
Verona: the Holy Office advised the patres confessores no longer to ask 
the communicants about this violation and to grant absolution, pro
vided it appeared certain that the communicant would comply with a 
possible future decision of the Holy See to revert to the p,·ohibition. 
With regard to the theory of the iustum pretium [teaching of the "just 
price"], late medieval doctrine had already made great concessions. 

In general, it appears scarcely admissible to say that the church had 
an economic program. The church did not decisively inHuence basic 
institutions. In Antiquity as well as the Middle Ages, for example, it had 
no major share in the waning of such a fundamental institution as 
slavery. Insofar as it took a stand in modem history, it lagged behind 
the economic facts and later behind the protest of the Enlightenment. 
And insofar as r~ligious inHuences were important, they emanated from 
the sects, especially the Quakers, although in practice even they often 
ignored their hostility to slavery.s In all other respects, too. the church 
endorsed, if it intervened at all, the traditionalist and "minimum sub· 
sistence" measures of the ~ cities and princes. Nevertheless, the inHuence 
of the medieval church was not insignificant but extraordinarily great. 
But it did not make or unmake institutions as much as it molded atti
tudes, and even then its influence was essentially negative. Against the 
forces 'of capitalism,. the c~ has reinforced all personal patriarchal 
authority and all peasant and petty·bourgeois traditionalist interests-
fully in accordance with the rationale of all hierocracy. The mentality 
furthered by the church is non-capitalist, and partly anti·capitalist. The 
church does not condemn the acquisitive drive (Erwerbstrieb-a con
cept, by the way, which is wholly imprecise and better not used at 
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all); instead, the church condones it, as it does all worldlY"things, in 
those who do not have the charisma necessary for adhering to the 
consilia ewngeliaJ. However, the church cannot bridge the gap Lerween 
its highest ethical ideals and a rational, methodical orientation toward 
the capitalist enterprise which treats ~ as the ultimate goal of a 
vocation and-this. is the main point~ it as a measure of personal 
virtue. 'The church outbids secular momJity in marriage, slate, vocation 
and business through the monastic ethic ~ the higher principle, and 
thus reduces everyday life, especially in the economic sphere, to an 
ethically inferior leveL Only for the monk did the church create a 
methodical ascetic wayoflife oriented ~ a unified gooL This applies 
to the church of the Occident Just as much as to Buddhism, which il) 
its beginnings was a religion purely for· monks. The chwclt looks at the 
layman's doings with a certain tolerance if he bows to its authority and, 
in Buddhism, presents it with gifts. Most importantly, the church lets 
the layman periodically relieve himself of his sins in the aural con
fession, the clergy's most impressive power instrument, which only in 
the Occidental Christian church was developed with full consistency. . 
But through the confession, and by stressing to the layman its own 
role as a charismatic institution of salvation, the church inevitably 
weakens the believer's motivation for living his worldly and occupational 
life methodically and exclusively on his own ~bility: The highest 
religious ideals could not be followed in this manner anyway, for they 
are not of this wor ld. 

It is true that, an in all, the conauct of the medieval Catholic in 
his secular vocation was much less bound by tradition and law than that 
of the Jew about whom we will have to say more below [sec. l31, and 
in some resp«ts even that of the Mohammedan or Buddhist. Yet what
ever seemed to be gained thereby for capitalist d~ment was lost 
again because of the lack of incentives for che methodic:aJ fulfillmmt of 
a secular vocation, e.speci311y in business. 1nere was no psychic premium 
~ work in one's secular vocation. Deo ,'lIIcere '"'" porest ~ned, in 
spite of an attenuation, the last word for the hdiever with regatd to the 
idea that his economic conduct should sene a rational, impersonal, 
profit·oriented enterprise. Thus persists the dualism between the "world" 
and ascetic ideals that can be te3lJzed only by leaVing it. Buddhism is 
even less familiar with a secular vocational ethic, since it is a monastic 
religion and also because of the whole trend of its idea of salvation. In 
Islam, the naive exaltation of worldly goods and enjoyment, which is 
a remnant of its origin as a warrior religion, is not at all conducive to 
a vocational ethic i.n our sense; not even the rudiments of such a de
velopment can he found. The caesaropapist Eastern church never arrived 
at a clear position. 
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". IUEROCEIATIC RATIONALIZATION AND THE UNIQuENESS OF 

OOCIDENTAL CULTURE 

[Ch. XV 

The more favorable constellation for capitalist development that 
C.:cidental Catholicism offered (in comparison with these Oriental reIi* 
~):ms) was primarily due to the rationalization of hierocratic domina
Lic'll undertaken in continuation of ancient Roman traditions. This refers 
c~i"leCialIy to the manner in which sciellce and jUrisprudence were 
developed. The Oriental religions preserved the unrationalized charis
nutie character of religiosity more than did the Occidental church; in 
p~rt at least, this was a consequence of the purely historical fact that 
Lot they but the secular powers, whose paths they crossed. were the 
ci!triers of spiritual and social culture, and that they always remained· 
s1..bject to caesaIOpapist control, Buddhism excepted. The Eastern 
d"urch lacks an hierocratic apparatus with a monocratic head. Since the 
ca.astrophe of Patriarch Nikon and the abolition of the patriarchal 
lK~,ition during the reign of Peter the Creat. the Oberl'rokuror has been 
~he dominant .figure of the Russian Holy Synod, a purely bureaucratic 

. organization of state-appointed clerical dignitaries. The Byzantine patri
archs were never capable of claiming a monocratic position. The Sheik 
Lit-Islam, theoretically the superior at the caliph. a layman, was yet 
;)~'pointed by him; moreover, just like the Byzantine basileus, the caliph 
!l"d religious authority of his own, even though it was unstable. Bud
dl,jsm has a monocratic head only in Lamaism, but he is a Chinese 
v:.ssal and, moreover. "insul.ated" as an incarnation in the sense discussed 
;{;cove [ch. X V : I and ch. XIV:ibl, Hence, there is no infallible doc
ITinal authority: In Islam, Buddhism and the Eastern church the sole 
SOUrce of new knowledge is the consensus ecclesiae; in the two former 
cases this brought about considerable 8exibility and growth potential, 
b'.lt also greatly impeded the rise of rational philosophical thought evolv
ing out of theology. Finally, there was no rational judicial system of 
the kind established by the Occidental ecclesiastic apparatus. The church 
created a trial procedure--inquisition-in order to obtain evidence in 
a rational manner, primarily for its Own purposes; this, in Nm, sttongly 
affected the development of secular justice. There was also nO con~ 
Ijnuous lawmaking on the basis of rational jurisprudence. such as the 
Occidental church developed on the model of Roman law, or encouraged 
through its example. . 

All in all, the speci.fic roots of Occidental culture must be sought 
in the terTsion and peculiar balance, on the one hand, between office 
charisma and monasticism, and on the other between the contractu;>l 
character of the feudal state and the autonomous, bureaucratic hiero· 
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cracy. At least from a sociological viewpoint, the Occidental Middle Ages 
were much less of a unified culture (Einheitskultur) than the f.gypti<\n, 
Tibetan and Jewish cultures after the hierocracy's victory, or than 
China since the triumph of Confucianism, Japan-if we disreg:Lrd 
Buddhism-since the victory of feudalism, Russia since the rise of 
caesaropapism and state bureaucracy, and Islam since the definite estab
lishment of the caliphate and the prebendalization of domination; finally, 
even Hellenic and Roman culture were more unified than medieval 
Europe. This generalization appears to he largely .correct even though 
all these cultures were unified in a different sense. The alliance between 
political and hierocratic power reached two high points in the Occident: 
The first time in the Carolingian empire and during certain periods. in 
which the Holy Roman Empire attained the height of its power; the 
second time in the few cases of Calvinist theocracy and, in strongly 
caesaropapist form in the states ci the LutheraI;l and Anglican Reforma
tion and in the great unified states of the Counter-Reformation: Spain 
ar'ld Bossuet's France. But even during these periods of co-operation 
Occidental hierocracy lived in a state of tension with the political power 
and constituted its major restraint; this contrasted with the purely 
caesaropapist or purely theocratic structures of Antiquity and the Orient. 
In the Occident authority was set against authority, legitimacy against 
legitimacy, one office charisma against the other, yet in the minds of 
rulers and ruled the ideal remained the unification of both politiu' 
and hierocratic power. The individua~ however, did·not have any legiti
mate sphere of his own against these two types of legitimate domination, 
with the exception of the independent family charisma in the clan ~tJte 
or th e contractuall y guaranteed, direct or derived autonomy of th e va, ~a!. 
The extent to which the state of Antiquity, hierocracy, the patrimo:,j;]~ 
state or caesaropapism assert their power over the individual has alr~d;.' 
been discussed in passing or remains to be treated; at. any rate, this i~ a 
purely factual Cjuestion, the answer to which depends primarily upon 
the survival interests of the ruling group and its form of organizat:on. 
The point is that a legitimate limitation of authority in favor of the in
dividual as such does not exist. 

I I. H ieTocracy in the Age of Capikllism and of 
Bourgeois Democracy 

The rise of modem bourgeois democracy and of capitalism has 
greacly changed the preconditions of hierocratic domination. At nrst 
sight it appeals that hierocracy did not benefit from this development. 
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Capitalism adftDad triumphentty in spite of the protest and frequently . 
the.direct RSisIUofZ of the c:Icrgy. The granrk bourgeoisU incrtomngly 
outgrew the ~ ~ between bourgeoisie and hietooaq. 
The carriers oE.\~ gifts ofpe and, in particular. those hierocratic 
claims that wete most authorit:aril.n arid backed the traditional authorities, 
suffered from thar awn at1emp15 to regulate social conduct and from 
their own objections to modem science, the technical basis of capitalism; 
they were also adveDdy aGected by the growing rationalism that made 
social life less opaque and mo~ amenable to reconstruction. It would he 
wrong to assume that anti·ethical or non-ethical, libertarian tendencies 
of the rising botupis stmta played a major role in this process; after 
a)~ by means of the confessionaL the church went far to compromise 
with the kind of ethical laxity that has always been characteristic of 
entrenched feudal strata. Rather, it is the rigoristic ethics of bourgeois 
rationalism that is ultimately bound to clash with the hierocratic claims. 
for it endangers the eo:Iesiastic Power of the Keys and the value of dis
pensing grace and absolution. Therefore, the hierocracy has always 
treated ~ch rigoristic ethics as a stepping stone to heresy if it did not 
conform to dericaUy controlled asceticism. 

As capitalism and the bou~isie advanced, all traditionalist strata 
sought the protection of the chllICh: the petty-bourgeoisie, the nobility, 
and even the monarchy, after the age of alliance between securely estab· 
lished princes and capitalism had passed and the political aspiratK>ns d 
the bourgeoisie had become dangerous. The bourgeoisie has done the 
S:lme, wherever its position has been endangered by the assault of the 
working class. But the church. too, accommodates itself to established . 
capitalism; this can easily be demonstr.lted by looking at the develop· 
ment of the Gennan Center Party from Bishop Ketteler [1811-1877] 
up to the present. It is true that for a time the hieroci'acy put economical 
eschatoJogicai hopes into "Christian," that means, hierocraticaUy domi
nated "socialism," by which diverse, mQitly petty-bourgeois utopias W~ 
understood; it is also true that the hierocracy helped undertnine the 
be! ief in the bourgeois economic system, but the typical and almost in-
evitable hostility of the labor movement to authority changed its attitude. 
The modem proletarian is not a petty-bourgeois. He is threatened not 

by demons and natural forces that must be magically checked, but by 
social conditions that can be rationaUy understood. The economically 
s;rongest strata of the working class often reject any guidance by the 
hierocracy or accept it merely as a gratuitous interest represcmtation
provided the hierocracy actually ~nts their interest. The more cer
tain the indestructibility of the capitalist order becomes, the more do 
hierocratic interests require compromises with the new authorities. In 
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accordance wi h its natural ethical in erests, hierocracy endeavors to 
transform the capitalist dependency of the working class into a personal 
authOtitarian subordination amenable to C4ritati; in particular, the hieto-

, c:r.Ky ~mends those "welfare institutions" which restrict the workers' 
anti-authoritarian freedom of mobility; it also furthers as much as possible 
the home industry, which seemingly favors family bonds and patriarchal 
work relations, as against the concentration of the workers in factories, 
which promotes anti-au horitarian class consciousness. Wi h deep dis
trust the' hierocracy views an an i-authoritarian weapon such as the 
strike and all organizations which facilitate it; it ~ these most 
when they hrea en to result in interdenominational'solidarity. 

'. The conditions of hierocratic rule are also transformed by democracy 
itself. The strength of the hierocracy vis-a.-vis the political powers and 
hO$tile social forces comes to depend upon the number of deputies 
pledged to its will Hierocracy has no choice but to establish a party 
organization and to use demagogic means, just like all other parties. 
This necessity reinforces the bureaucratic tendencies, since the hiero
cractic apparatus must be equal to he tasks of a party bureaucracy. 
The strength of the central au thor ties and of the agencies required for 
the political snuggle and for public manipulation grows at the expense. 
of the old local powers (i.e., the bishops and parish priests); this is 
typical of every large group hat is engaged in a struggle. The means 
employed are similar to hose of the other mass parties--apalt from the 
highly emotive devotional means that were created by the Counter
Reformation for the puIpOSt of mass agita ion. They comprise the estab
lishment of co-operatives, which are controlled by the hierocracy; for 
example, the granting of loans may depend outright upon written proof 
of confession or, at leJSt. credit worthiness may be identified wi h reli .. 
gious conduct. Other means are workingmen's associations, youth groups 
and, espedaDy, the control of educatiOft. If education is public, the 
hierocmcy demands control over instructi(ln or tries to underbid thefublic 
schools with convent schools. Wherever possible. the traditiona com
promise with the state will be retained, assuring privileges under criminal 
and civil law as well as economic subsidies to he churehes and their 
missions. The subordination of the state in all ecclesiastically regulated 
spheres of life remains he real will (If Cod. H~, in a demo· 
cracy where power is vested in the hands of elected de.fUties, the hiero
cracy can tolerate the "separa ion of church and sta e." This formula can 
denote many things; for example, the resulting 8exibility and freedom 
from state contIol may provide the hierocracy with so much power hat 
it can ovamme the loss d its formal privileges. One could have sur
-mised that the elimination of the budget fur religious affairs would 
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gravely affect the hierocracy, but in the country with the strictest constitu
tional separation of church and state-the United States-, municipal 
councils with a Catholic majority can subsidize parochial schools and 
thus reintroduce a latent subsidy that is much more convenient for the 
hierocracy than an official one.' If, furthermore, restrictions On the 
accumulation of real estate and property are removed, the perhaps slow 
but irresistible growth of inalienable church property is today as certain 
as it was in ear lier times. 

The cohesion of the hierocratic partisans is naturally greatest in coun
tries with a denominationally mixed population, as in Germany amongst 
oppo~ents, or in countries like Belgium where the agrarian and petty
bourgeois strata are geographically separate from the industrial popula
tion. lit such countries the 'hierocracy throws its weight usually against 
.my predominance of the two "capitalist" classes, the bourgeoisie and, 
especially, the wor king class. 

12. The Reformation and Its Impact on Economic Life 

A. THE POLI11CAL AND RELIGIOUS CAUSES OF THE RELIGIOUS SPLIT 

The Reformation, which greatly changed the position of hierocracy, 
was certainly codetermined by economic factors. On the whole, how
ever, their inRuence was indirect. To be sure, the peasants were in
terested in the new doctrine primarily because they wanted their land . 
to be fre~ from the payments in kind, and tlle services that were not 
justified by the Bible, just as is true today of the Russian peasants. But 
the immediate interests of the bourgeoisie clashed only with the monastic 
crafts; everythinK else was secondary. Nowhere is the prohibition of 
usury mentioned as an issue. Decisive for the transformation was the 
weakening of papal authority through the Great Schism [1378-1417 J, 
which in tum had political reasons, and through the resulting conciliar 
moven' nt, which further reduced papal authority in the remote 
N-;,-them countries where it had been less strong than in the South. 
Papal authority was also diminished by the persistent and succ~ful 
struggle cl the ptinces and· Estates against its interference with the 
grantin,~ of domestic benefices and against its tax and fee system~ it 
lost ground because of the caesaropapist inclinations and secularizing 
tendencies of the princes who had strengthened their power tre
mendously through ad~inisr.l'3tive rationalization, and after the ec
clesiastic tradition became discredited in the eyes of the intellectual 
circles and the noble and bourgeois ';trata. 
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However, these tendencies toward emancipation were almost com
pletely unrelated to any desires for an emancipation from a religious 
way of life, and connected only slightly with a desire for diminishing 
the hierocratic restraints. It would he completely wrong to assume that 
a society longing for an affirmation of worldly life, "freedom of the 
individual," or even beauty and sensllal enjoyment felt fettered by 
ecclesiastic hostility to these aspirations. In practice, the church left 
nothing to be desired in this respect The very opposite is true: The 
reformers believed that the religious penetration of worldly life through 
the hierocracy did not go far enough~ and this was believed especially 
by bourgeois groups. The church never dared to demand the self·control, 
asceticism and ecclesiastic discipline that the great ideological opponents 
of the papacy, the Anabaptists and related sects, imposed upon them
selves, to a degree sheerly incomprehen~ible for us today. It was precisely 
the una voidable compromise of the hierocracy with the secular powers 
and with sin which provoked them. The ascetic varieties of Protestantism 
h'ave prevailed wherever the bourgeoiSie was a social power, and the least 
ascetic churches of the Reformation, Anglicanism and Lutheranism, 
wherever the nobility or the princes had the upper hand. I t was the 
peculiar piety of the intensely religious bourgeois strata that made them 
side with the reformist preachers ·against the traditional ecclesiastic 
apparatus, just as they had sided earlier with the hierocracy against the 
Empire and with the mendicant orders against the secular clergy; their 
piety was characterized by a relatively rational ethics, by the nature of 
bourgeois occupations and by a relatively strong preoccupation with self
justification before God, features which corresponded to a mode of nfe 
that was less detemlined by organic natural events than peasant life. 
TheSe strata would have much preferred an internal reform of the 
church to an ecclesiastic revolution, if the former would have satisfied 
,their ethical demands. However, the hierocracy was confronted with 
certain difficulties that it. could not resolve in time, since they were 
rooted in the historical legacies of its organization and connected with 
concrete power interests. The massive impact of specific economic and. 
especially, political constellations on the course of the religious split is 
well-known, but must not be allowed to blur the great importance of the 
ultimately religious motives. 

B. LUTHERANISM 

The Reformation in turn strongly affected economic development. 
but its impact varied with the peculiarities of the new creeds. The atti
tude of the Lutheran churches toward the two capitalist classes, bour-
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geoisie and pzoJetariat, diJfers from the Catholic only in degree. Luther's 
views on economic aHairs were strictly traditional and far less "modem" 
than those of the Florentine theoreticians.10 His church was founded 
explicitly upon the office charisma' of the minister, whose cal1ing was 
the preaching of the Gaspel; his church was bluntly hostile to any re
bellion against the God-given authorities. The most important innova· 
lion, also in economic respects, was the elimination of the ctmsilu, 
evan8elic4, which had suqm.saJ the standards of secular morality and 
social onler; thus, the monasteries and monastic asceticism were abolished 
as a ~ and dangerous expres~.on of seeking salvation through good 
works-a measure to which at first Luther was not at all committed. 
Henceforth, the Christian virtues could be pursued only within the 
secular social order, in marriage, state and vocation. The duty of safe.. 
guarding the primary task, the propagation of the pure Gospe~ fell in 
Lutheranism to the political power, since the hleroc:m;y as well as the 
attempt at forming autonomous religious commwies had failed-:--the 
latter, ri course, in part for political and economic reasons-and since 
the office charisma of the church, as a redemptory institution for the 
obligatory preaching of the word, was retained The resulting caesaropap· 
ism was tremendously strengthened through the great secularizations 
of the RefoImation period. 

c. ETJUes ANJ) CHURCH IN CALVINISM 

An anti-capitalist ethos and welfare orientation is, in effect, a com· 
mon characteristic of all religions that promise salvation. However, 
there are two exceptions, differing from one another: Puritanism and 
l~sm. Only one of the Puritan communities (in the broad sense that 
comprises all essentially ascetic Protestant groups) is not a sect, but a 
church in the sociological meaning used here, that means, an hierocratic 
instifution: C aWinism. 

The character of the Calvinist church differs from that of all orher 
churches, Catholic, Lutheran and Islamic. In view of the limited sp:.lee 

available to us, we wilL perforce, summarize our theOIY of Calvinism 
in a purposively accentuated manner.U lbe basic dogma of strict Cal
vinism, the doctrine of predestination, makes it impossible for the church 
to administer sacraments whose reception can have any significance for 
eternal salvation. Moreover, the actual behavior of the believer is ir
relevant to his fate, which has been determined from eternity through 
God's inscrutable and immutable wil1. The elect need no church for 
their own sake. Its very existence, and largely also its organization, rests 
exclusively upon God's commandment, just like al1 other political and 
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social institutions and all social duties of the believers. The reasons for 
this commandment are unknown to the believers, but it has been 
de6nitively revealed in the Bible; its details can be supplemented and 
interpreted by human reason, which exists for this purpose. By no 
means does the church exist for the salvation of souls and the sinners' 
communitY'of love; its sole purpose is the augmentation of God's glory 
and honor, thus a cold Divine raison d'et;at. The church exists not only 
for the blessed but also the condemned, so that, for the greater glory 
of God, it can suppress sin~, which is common to all men and 
separates all beings irremediaUy from Cod: The church is a scourge and 
not a vehicle of salvation. Ew:ry attempt at resorting to magic sacra~ 
ments is a foolish infringement on Cod's established order; the church 
does not dispose of such means. Thus the church has here been com~ 
pletely divested of its charismatic character and has become a mere 
social institution. However. its establishment is a duty divini iUris; its 
dignity surpasses that of all other institutions and its form of organiza~ 
non is The only one prescribed by God. Yet apart from this feature, the 
duty to maintain the church is ultimately not different from the social 
obligation to support the equally Cod~willed state and from the duties 
in a worldly caning. In contrast to all other churches, these duties 
cannot consist in the endeavor to attain a speci6c state of grace, in the 
manner of the monks, by~surpassing secular morality, for such attempts 
are meaningless in the face of predestination; rather, these duties consist 
in serving God's glory within the given order and within a "calling." 

The notion of a "calling" derives in 2~1 Protestant countries from 
the Bible translations, and among the Calvinists it explicitly includes the 
legal pr06t from capitali~t enterprises. With the consistent development 
of Calvinism-which is not identical with Calvin's own attitudes
such profit and the r~tional means of its realization received an ever 
more positive evaIuatioll 1be inscmtability of predestination to either 

,salvation or damnation was naturally intolerable to the believer, he 
searched for the certitudo salutis, for an indication that he belonged to 
the elect. Since otherworldly ascetism haJ been rejected, he could find 
this certainty, on the one hand. in tL.. ;: ;mviction that he was; acting 
according to the Jetter of the law ::md according to reason, repressing all 
animal drives; on the 'other, he could find it in visible proofs that God 
blessed his work. "Good works" of the Catholic variety were meaning~ 
less in the face of Gxf s unchangeable decree; however, r or tbe believer 
and his community, his own ethical conduct and fate in the· s~ular 
social order became supremely important as an indication of his state 
of grace. A person was judged elect or condemned as an entity; no 
confession and absolution could relieve him and change his position 
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before God and, in contrast to Catholicism, no individual "good deed" 
could compensate for his sins. Therefore, the individual could only be 
sure of his state of grace if he felt reason to believe that, by adhering 
to a principle of methodical conduct, he pursued the sole correct path 
in all his-action-that he worked for God's glory. Methodical conduct, 
the rational form of asceticism, is thus carried from the monastery into 
the world. The ascetic means are in principle identical: Rejected are all 
vain glorification of the self and of all other things of the flesh. feudal 
pride, the spontaneous enjoyment of art and life. "levity," all waste of 
money and time, eroticism, or any other activity that detracts from the 
rational work in one's private vocation and within th~ God-willed social 
order. The curtailment of all feudal ostentation and of all irrational 
consumption facilitates capital accumulation and the ever-renewed utiliza
tion of property for productive purp0Ses; this-worldly asceticism as a 
whole favors the breeding and exaltation of the professionalism needed 
by capitalism and bureaucracy. Life is focused not on persons but on 
impersonal rational goals. Charity becomes an impersonal operation of 
poor-relief for the greater glory of God. And since the success of work is 
the surest symptom that it pleases God, capitalist profit is one of the 
most important criteria for establishing that God's blessing rests on the 
enterprise. 

It is clear that this style of life is very closely related to the sdf
justific ation tha t is customary for bourgeois acquisiti on: profit and prop
erty appear not as ends in themselves but as indications of personal 
ability. Here has been attained the union of religious postulate and 
bourgeois style of life that promotes capitalism. Of course, this Was not 
the purpose of the Puritan ethic, especially not the encouragement of 
money making; on the contrary, as in all Christian denominations, 
wealth was regarded as dangerous and fun of temptation. However, 
just as the monasteries time and again brought this temptation on them
selves by virtue of the ascetic rational work and conduct of their 
members, so did now the pious bourgeois who lived and worked as
cetically. 

13. Hierocracy and Economic Ethos in Judaism 

Judaism must be formally dassifi("d as 3: church, since it is ~in m
stitution into which a person is born, not an association of persons 
with specific religious qualifications. However, it differs even more from 
other hierocracies than Calvinism. Like the latter, Judaism does not 
know magic charisma, institutional gifts of grace and mon~sticism. In-
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dividual.!uysticism is simply one of several religious activities that please 
God and bring the believer nearer to him; hence it does not produce 
the strong tensions in relation to office charisma that occurred in 
Christianity. Since the destruction of the Temple there existed neither 
priests nor a worship (Kultus) in the genuine meaning of the term that 
ancient Judaism shared with other religions: an institutional hierurgy 
[religious Service for the believers]; rather, there are only assemblies for 
the purpose of preaching, praying, singing and the reading and interpre
tation of the Scripture. The individual, not the institution, must perform 
the decisive religious act by strictly adhering to the Law. Everything 
else is secondary. Adherence to the Law is not, as among the Puritans, 
the cognitive basis for gaining God's blessings, but their direct cause, 
from which the individual's this-worldly life, his descendants and his 
people will benefit. The belief in individual immortality, however, 
Judaism accepted only late, and its eschatolOgical expectations are this
worldly. 

For the economic ethos, insofar as it was codetermined by religious 
factors, these this-worldly expectations of salvation have been of great 

'significance; just like in PUlitanism, God's blessings are recognized in 
the economic success of the individual Also very important was the 
highly rational character of conduct, which at the least was strongly in
fluenced.by the nature of religious instruction. Tn this respect, too, Judaism 
and Protestantism are similar. For the Catholic, the detailed knowledge 
of dogmas and sacred texts is dispensable, since the church, as an agency 
of salvation, intervenes for him; it is sufficient if he trusts its authority 
by believing its prescriptions as a whole (fides implicita), Faith is here 
a form of obedience toward the church, whose authority does not rest 
upon sacred texts; rather, the church gurantees their sanctity, which the 
believer himself cannot velify. By contrast, for Jews and Puritans the 

. Holy Scripture is a binding law, which the individual must know cmd 
interpret correctly. One result is the tremendously intensive Jewish in
struction in the Torah and its casuist interpretation, another the Prot
e.stant zeal for founding elementary schools; characteristically, the Prot
estant Pietists had a strong preference for the teaching of "practical" 
knowledge (Realjen). The resulting disciplining of thought has no doubt 
been beneficial to the lational economic ethos and, among the Jews, to 
their typical dialectical rationalism. As against this, the Second Com
mandment led to the complete atrophy of the plastic arts, diminished 
the' artistic sublimation of sensuality and facilitated the latter's naturalist 
and rational treatment. The same happened under ascetic Protestantism, 
which made even smaller concessions to the lealities of sensuality. In 
both cases the strict rejection of all things of the Besh had a rationalizing 
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impact by pro~ the bourgeois style of life and by opf'O'ing all 
concessions to f I<~." The positiVe evaluation of bour~ 
geois acquisition was alreed.y established in the Mishna. The 5peCi6caIly 
urban, yet una.uirnilsble and intematimull~cter of Judaism, which 
was the same in ancient and in later diDcs, has two c:au~. On the 
one hand, there are ritual ~: ciJWmcision is retained in an en~ 
vironment which does not pa.c:lice it, and the Jewish butcher is in
dispensable because of the food regulations; even today this precludes an 
individual dispet'$iOD,9f:~~~~x Je~ .. On the other. hand, the hierocracy 
was completely des~"'_lQeS5laruc hopes pelSlsted. 

To that extent }cwWI. :te1igiosity may have shaped the Jewish eco
nomic ethos. It is diiScuJt to say whether its impact went even further. 
For the rest, the peailiarity of this unique pariah people should. be 
explained primarily in terms of its historial legacies and. its special 
situation, since here too "racial" c:c;d.a:aminants are nowhere demonstra~ 
ble, although they probably ~ ill me ~ another. 

(A) EXCURSUS ON IN'TllJU'IUrT'AnoNS <oP "IBE JUDAIC ECONOMIC 

ETHos. However, an historical ~ too must proceed cautiously. 
The Israelites were probably never a .. detert ptopIe" in the sense that their 
law had Bedouin origins, as Merx has maintained, or that they were 
shaped by desert conditions, as Sombart ~.1I At the time that 
they might have been a nomad people, neither camel nor horse existed in 
the Arabian desert. Their oldest historical document, the Song of 
Deborah, just like their later tradition, shows them as a sworn con~ 
federacy of mountain tribes which time and again defended its 
independence against the urban patriciate of the Canaanite and Phili~ , 
tine cities, £ghting their charioteers with foot soldiers; and just like the 
Swiss and, for a time, the Samnites, they eventually subjected some of 
the nearby cities. Thus they gained control of the trade route from 
Egypt to Mesopotamia, just ~ the Swiss controlled the Alpine passes 
and the Samnites those of the Apennines_ For a God like Yahwe who is 
worshipped on mountainS, Mount Sinai appears the proper seat because 
it has the highest elevation. If the migration from Egypt is not his
tOlical (as it appears possible to me), the release hom "Egyptian serf~ 
dam" may have referred to the '1iberation" from the Jerusalemite mon-
archy, which had folIowed the Egyptian example of imposing compulsory 
services and had been condemned by the priesthood. 

The rise of the hierocracy, especially.during the period of alien 
domination, shaped the further course of events and led in particular to 
the absolute segregation from all who were not of the same blood. The 
increasing concentration upon the financial trades and, secondarily, 
upon commerce is an early result of .the Diaspora; equally ancient is its 
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indispensability kr the alien environment. In all essentials, [he Jews 
held a similar position in the Roman Empire as they did during the 
Middle Ages-note the dispewltion from the cult of the Emperor, to 

which the Christians were forced ]e\;ish crafts existed in Arabian Spain 
and do exist in the Orient and-from sheer nece~;$ity-in .Russia. For a 
time a Jewish knighthood existed in Syria during the Crusades_ Hence 
the economic specialization of the Je\'ls seems to increase with the grow
ing differentiation from the environment; even so all of these cases are 
exceptional. It appears to me unprovable that Jewish law greatly facili
tated the development of modem forms of secuIities, as Sombart has 
assumed;u rather, it appears likely tbat Jewish commercial law was 
strongly influenced by Byzantine law (and through it perhaps in a gen
erally Oriental manner), 

(B) JUDAISM AND CAPITALISM. Wherever the Jews appeared, they 
were the agents of the money economy, especially, and in the High 
Middle Ages exclusively, of the loan business, but they also engaged 
widely in commerce. For the development of cities they were as in
dispensable to German bishops as to Polish nobles. Their prominent, and 
often dominant, participation is established with regard to the purveying 
~nd loan transactions of the early modem states, the founding of colonial 
companies, the colonial and slave trade, trade in cattle and agricultural 
goods, and in particular for the modem stock market trade in secUIities 
and for the Hoating d new issues. 

It is a different question whether the Jews can be assigned a major 
role in the development of modern capitalism. The following must be 
considered: Capit~lism living from loan usury, or from the st~te, its 
credit and supply needs, and from colonial exploitation, is nothing spe
ci6cally ~· .. ,These are features which modem Occidental capitalism 
has in common with the capitalism of Antiquity, the Middle Ages 
and the modem Orient. In comparison with Antiquity (and the Near 
East and Far East) modem capitalism is characterized by the capitalist 
organization of production, and here the Jews have not had a decisive 
in8uence. Moreover, the mentality of the unscrupulous big financier 
and speculator can he found at the time of the prophets no less than 
during Antiquity and the Middle Ages. The decisive institutions of 

. modem trade: the legal and economic forms of securities as \Yell as the 
stock markets have a Romanic and Germanic origin. However, the Jews 
contributed to giving the Exchange its present importance. 

Finally, the typical Jewish commercial spirit, insofar as one can 
speak of it concretely, has general Oriental characteristics, in part even 
petty-bourgeois features that are peculiar to the precapitalist age. With 
the Puritans the Jews have in common the purposive legitimation ri 
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formally legal profit, which is considered a sign of Divine blessings. and 
the idea of the calling, although it does not have as strong a religious 
foundation as in Puritanism. The most important inBuence of the Jewish 
Law upon the modern capitalist ethic was perhaps the fact that its 
legahstic ethic was absorbed by the Puritan ethic and thus put into the 
contex~ of modern-bourgeois economic morality. 

14. Sect, Church and Democraci f 

A sect in the sociological sense of the" word is nota s-mall"group: 
The Baptists, one of the most typical sects, are one of th~ largest Prot~ 
estant denominations in the world. Moreover, the sect is not a group that 
is split off from another that does not recogrrize it or persecutes it and 
condemns" it as heretical. Rather, the sect is a group whose very nature 
and purpose precludes universality and requires the free consensus of its 
members, since it aims at being an aristocratic group, an association of 
persons with full religious qualification. The.sect does not want to be an 
institution dispensing grace, like a church, which includes the righteous 
and the unrighteous and is especially concerued with subjecting the 
si~ner to Divine law, The sect adheres to the ideal of the ecc1esia pura 
(hence the name "Puritans"), the visible community of saints, from 
whose midst the black sheep are removed so that they will not offend 
God's eyes. The typical sect rejects institutionalized salvation and office, 
charisma. (The term "sect" must, of course, be carefully freed from all 
connotations due to ecclesiastic calumniations.) 

The individual may he qualified as a member in various ways: by 
virtue of divine predestination, as in the case of the Particular Baptists, 
the elite troops of Cromwell's Independents; by virtue of the "inner 
light" or of the pneumatic ability to experience ecstasis; by virtue of 
the "struggle for penitence" CBusskampf) and the resulting "break~ 
through" (Durchbruch), as in the case of the old Pietists; at any rate, 
qualification derives either from specific "pneumatic" abilities [i.e" su~ 
ceptibility to the Holy Spirit], as in the case of all predecessors of the 
Quakers~ the Quakers themselves and the majority of "pneumatic" sects, 
or from other kinds of given ox:. acquired Charisma. The metaphysical 
reasons for establishing a sect may be most diverse. Sociologically im
portant is the fact that the community functions as a selection apparatus 
for separating the qualified from the unqualified. At least in the pure 
case, the elect or the qualified must avoid contact with the condemned. 
During its rigorous periods, every church, including the Lutheran and, of 
course, Judaism has employed the power of excommunication against 
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those who were persistently disobedient and unbelieving. Excommunica
tion 'usually implied an economic boycott, especially in the early periods of 
a church. Some churches would prohibit any physical contact, sexual or 
economic, with the outsiders: for example, the Zoroastric church and the 
Shiites, but mostof the time only caste religions such as Brahminism went 
so far. Most sects, too, were not so radical, but such a step is as consistent 
for them as for monasticism. At least those persons expelled for their 
lack of qualification were subjected to the strictest boycott. Their ad
mission to the service, especiany to the Lord's Supper, would have 
evoked God's wrath and have dishonored him. The idea that the elimina
tion of those visibly condemned by God is the task of every member 
strongly reinforced the importance of the congregation vis-a·vis any 
office. This can be observed already in Calvinism, which resembles the 
sects by virtue of its aristocratic charismatic principle of predestination 
and the degradation of office charisma. An example is the ecclesiastic 

. revolution of the strict Calvinists in the Netherlands during the r880's; 
'the revolution, which was led by Kuyperl~ and which had such great 
political consequences, occurred because the higher bodies of the national 
church demanded that the individual congregations admit confinnees 
of lax predicants to the Lord:s Supper. Consistent sects subscribe to the 
principle of the absolute sovereignty of the congregation, since only 
those who know one another personally and in everyday life can judge 
each other's religious qualifications. For this reason, when individual 
congregations of the same creed unite and form a larger community, 
they establish a merely instrumental association and retain die ultimate 
decisions for themselves. The individual congregation is primary and 
inevitably has "sovereignty," if we may apply this term at all. For the 
same reason [Le., the requirement of personal acquaintance] it is always 
the small congregation, the ecclesiola of the Pietists, which is most suited 
for these functions. This is the negative side of the congregational 
principle, which culminates in the rejection of the expansive universalist 
charisma of office. For the individual, this basic nature of a congregation 
formed by selective admission has the practical significance of legiti
mating rus ~rsorral qualification. Anyone admitted as a member can 
thereby demonstrate to the world that he has measured up to the con
gregation's religious and moral standards after a thorough e:"{amination. 
This may have the greatest consequences for him, also in economic 
respects, jf the examination is regarded as strict and as including eco· 
nomically relevant qualities. A few illustrations may be given; In the 
writings of the Quakers and Baptists of Some two hundred years ago 
we find jubilation over the fact that the Godless deposit or invest their 
money not with their OWn ilk but with the pious brethren, whose nO-
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torious honesty and reliability appear as more valuable than a security·. 
they also note that the clientele of their retail stores is growing since the 
Godless know that eV!m their children and servants win be charged 
nothing but 1he fixed and fair price and win receive only priceworthy 
goods. Quakers and Baptists compete for the honor of having rerlaced 
"Oriental" bargaining with the system of fixed prices in the retai trade 
-a system that is important for capitalist calculation in all fields. Matters 
are not different today, especia11y in the major domicile of the sects, 
the United States. As a traveling salesman. the typical sect memba-, 
just like the Freemason, prevails over any competition, even outside his 
own group, since the customers are convinced that his prices are fair. 
A person who wants to open a bank joins the Baptists or Methodists. 
for everybody knows that baptism, respectively admission, is preceded 
by an examen rigorosum which inquires about blemishes in his past 
conduct: frequenting an inn, sexual life, cardplaying, making debts, 
other levities, insincerity, etc.; if the result of the inquiry is positive, 
credit-worthiness is gualanteed, and in countries like the United States 
personal credit is almost unthinkable on any other basis. The ascetic 
demands upon the true Christian happen to be the same as th05e that 
capitalism makes upon its novices, at least where the maxim "Honesty 
is the best policy" is valid. A sect member of this kind is preferred in 
a11 responsible positions of the capitalist apparatus: as board member, 
director, promoter or foreman. Wherever he goes, the member finds a 
small congregation of fel1ow·believers which receives him as a brothe,r, 
upon recommendation from his previous congregation, and legitimates 
and recommends' him-a practice that is stiD current in the United 
States, and an advantage shared by a11 diaspora religions, such as 
Judaism. He wi11 SOOn gain an economic foothold in a way which is 
denied to the outsider. The member's reputation largely corresponds to 
his actual qualities, for the intensity of indoctrination and the impact 
of exclusion are much more effective than any authoritarian ecclesiastic 
discipline can be. 

The Old Methodist confession in the weekly meetings of the small 
groups set up for this purpose, the class meetings and the mutual control 
and admonition of the Pietists and Quakers contrast with the Catholic's 
auricular confession, which in this sense is uncontro11ed and serves the 
sinner's relief but rarely aims at changing his mind. More important 
than any other factor is the fact that a man must hold his own under 
the watchful eyes d his peers. This basis of self-esteem spread with in
creasing secularization from the sects into a11 walks of American life, by 
virtue of the numerous associations and dubs, most of which recruit 
their members through ba11oting; these associations exist for a11 con-

 



ceivable JZUIpOSCS and extend down to the level of the boys' clubs in the 
schools. Even today the middle-class "gendeman" is legitimated by the 
badge of some association. Even though many of these traditions are 
disintegrating, it is stiU true that American democracy is not a sand-pile 
of unrelated individuals but a maze of highly exclusive, yet absolutely 
voluntary sects. associations and clubs, which provide the center of the 
individual's social life., American students may even consider it a cause 
for committing suicide if they fail to be elected into an exdusive club. 
Of course. analogies C3n be found in many vQluntary associations, for 
the question of being joined by other individuals is considered fzequendy 
--and in non-economic associations predominantly-not merely from 
the functional viewpoint of the group's manifest purpose; rather. mem
bership in exclusive dubs is everywhere regarded as a status elevation. 
Nowhere was this as tIue as in AmeriC3's classic era: The sect and its 
derivations are one of her unwritten but vital constitutional eJements. 
since they shape the individual more than any other inBuence. 

By virtue of the dictum that "We must obey God rather than men" 
[Acts 5::2.9], hierocracy claimed an autonomous charisma and law of its 
own. secured obedience and firmly restrained the political power. With 
its office charisma. hierocracy protects those over whom it claims domina
tion against encroachment from other authorities. whether the inter
fering person be the political rwer. the husband or the father. Since both 
the mature political and .hierocratic power raise universalist demands, 
that is, since they both want to define the -extent of their control over 
«he individual. the .. °adeq".uate relation is a compromise or an aJJiance 
for the sake of joint domination in which their spheres of inHuenceare 
mutuaUy delimited. The formula of the separation of church and state 
is feasible only if either of the two powers has in fact abandoned its 
claim to control completely those areas of life that are in principle ac
cessible to it. 

In contrast to hierocracy. the ,sect opposes the charisma of office. 1be 
individual can exerc~ hierocratic powers only by virtue of his personal 
-charisma, just as he can become a member only by virtue of a publicly 
established quali6cation, the most unambiguous symbol of which is the 
"rebaptism" of the Bapt~s. in reality, the baptizing of qualified adults. 
The services of the Quakers are a silent waiting in order to see whether 
the Divine spirit wiU overcome a member on this day. Only he wiU 
speak up to preach or pray. It is already a concession to the need for 
regulation and order if those who have proven their qualification to 
preach the Word of God are put on special seats and are now compeUed 
to help along the coming of the spirit hy preparing sermons; this is done 
in most Quaker congregations. However. in contrast to aD consistent 
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churches, an rigorous sects adhere to the principle of la y preaching and 
of every member's priesthood, even if they establish regular offices for 
economic and pedagogic reasonS. 

Moreover, pure sects also insist upon "direct democratic administra
tion" by the congregation and upon treating the clerical officials as 
servants of the congregation. These very structural features demonstrate 
the elective affinity between the sect and political democracy. They also 
account for its peculiar and highly important relationship to the political 
power. The sect is a specifically anti political or at least apolitical group. 
Since it must not raise universal demands and endeavors to exist as a 
voluntary association of qualified believers, it cannot enter into an 
.alliance with the political power. If it concludes such an alliance, as' 
the Independents did in New England, the result is an a~stocratic rule 
by the ecclesiastically qualified; this leads to compromises and to the loss 
of the sect character-witness the so·called Halfway Covenant [of the 
Congregational churches in 1662J. The greatest experiment of this kind 
was' the abortive rule by Cromwell's Parliament of Saints. The pure 
sect must advocate "tolerance" and·'·separation of church and state" for 
several reasons: because it is in fact not a universalist redemptory insti
tution for the repression of sin and can bear political as little as hierocratic 
reglementation; because no official power can dispense grace to unqualified 
persons and, hence, all use of politicat force in religious matters must ap
pear senseless or outright diabolical; because the sect is simply not con
cerned with outsiders; because, taking all this together, the sect just cannot 
be anything but an absolutely voluntary association i~t wants to retain its 
true religious identit y and its elf ectiveness. Therefore, consistent sects have 
always taken this position and have been the most genuine advocates of 
"freedom of conscience." 

Other communities, too, have favored freedom of conscience, but in 
a different sense. It is possible to speak of this freedom and of tolerance 
under the caesaropapist regimes of Rome, China, India and Japan, since 
the most diverse cults of subjected or affiliated states were permitted and 
since no religious compulsion existed; however, in principle this is 
limited by the official cult of the political power, the cult of the emperor 
in Rome, the religious veneration of the emperor in Japan, and probably 
also the emperor's cult of Heaven in Cliina. Moreover, this tolerance had 
political, not religious reasons, as did that of King William the Silent 
or, much earlier, Emperor Frederick II, or manorial lords who used sect 
members as skilled labor, and in the city of Amsterdam, where the 
sectarians were major agents of commercial life. 1bus, economic motives 
played an important role. But the genuine sect must demand the non
intervention of the political power and freedom of conscience for spe' 
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cibca:Jly religious reasons-there are tran'iitional .forms, but we leave 
them aside deliberately. 

A fully developed church-advancing universalist claims-cannot 
concede freedom of conscience; wherever it pleads for this freedom, 
it is because it finds itself in a minority position and demands something 
which, in principle, it cannot grant to others. "The Catholic's freedom of 
conscience," Mallinckrodt said in the Reichstag "consists in being free to 
obey the pope," that means, in following hi; own conscience. However, 
if they are strong enough, neither the Catholic nor the (old) Lutheran 
Church and, all the more so, the Calvinist and Baptist old church rec
ognize freedom of conscience for others. These churches cannot act dif
ferently in view of their institutional commitment to safeguard the sa'va
tion of the soul or, in the case of the Calvinists, to protect the glory of 
God. By contrast, the consistent Quaker applies the principle of the 
freedom of conscience not only to himself but also to others, and rejects 
any attempt to compel those who are not Quakers or Baptist~ to act as 
if they belonged to his group. Thus the consistent sect gives rise to an 
inalienable personal right of the governed as against any powp.r, whether 
political, hierocratic or patriarchat Such freedom of conscience may be 
the oldest Right of Man-as Jellinek has argued convincinglY;'G at any 
rate, it is the m~t basic Right of Man because it comprises all ethically 
conditioned action and guarantees freedom from compulsion, especially 
from the power of the state. In this sense the concept was as unknown to 
Antiquity and the Middle Ages as it was to Rousseau's social COntract 
with its power of religious compulsion. The other Rights of Man or 
civil rights were joined to this basic right, especially t.he right to pursue 
one's own economic interests, which includes the inviolability of in
dividual property, the freedom of contract, and vocational choice. This 
economic tight e"ists within the limits of a system of guaranteed abstract 
rules that apply to everybody alike. All of these rights find thpir ultimate 
,justification in the belief of the Enlightenment in the workings of in
dividual reason which, if unimpeded, would result in the at least relatively 
best of all worlds, by virtue of Divine providence and because the in
dividual is best qualified to know his own interests. This charismatic 
glorification of "Reason," which found a characteristic expression in its 
apotheos.is by Robesperre, is the last form that charisma has adopted in 
its fateful historical course. It is clear that these postulates of fonnallegal 
equality and economic mobility paved the way for the destruction of all 
patrimonial and feudal law in favor of abstract norms and hence in
directly of bll reaucratization. It is also clear that they facilitated the ex
pansion of capitalism. The basic Rights of Man made it possible for 
the capitalist to use things and men freely, just as the this-worldly 
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asceticism-adopted with some dogmatic variations-and the speci6c 
discipline of the sects bred the capitalist spirit and the rational "pfO
fessional" CBerufsmemch) who was needed by capitalism. 

Unless o~erwise indicated, aU notes and emendations are by Ro~. 
I. ct. sec. 8 below.-For a aat rejecrion of the view ~at lamaism had the 

efFect of pacifying the Mongols, see Ov.ren l.attimore, Iflner ~ Frontier of 
Cldu. New York: Amelican CeogJaphical Society. r951 (6rst published in 
1940), 86f. In Tibet, Buddhism was received in the 7tlt century, but the l.amaist 
church senred at 6rst as an instrument of the secular kings before establishing itl 
own supremacy. The great Mongol conqueror Kublai Khan (13th century) ta
vomJ r.amaism, but in the next century it disa~ in Mongolia in the wake 
of China', ~ce. In the 16th centulY Lamaillm wall adopted again by Altan 
Khan as an integrative instrument of se<:ular :rule. Subsequently, Doweve1', u.e 
Manchu empire Drought about a stalemate between state and chulch in Mongolia, 
whereas the Tibetan church maintained its supremacy by allying itself with the 
Manchu in~ts (d. Lattimore, :U6-UI). Hence, Lama-Buddhism seems to 
ilustrate at least Weber's ~neraliZ8tion that in its competition with secular au
tholity a hieroclacy may seek the support, or be the tool, of foreign powers. For 
a more recEnt discussion of amaist government with illS mixture of feudal and 
bureaucratic features, and on the Chinese inlluence, see Pedro Camsco, l..mt41ltUl 
Polity in Tibet (Seattle: Unwexsity of Washington ~, 1959),~. :107, :117, 
224-8. , 

:1. Buns of Circumscdption: papal decrees establishing the ecclesiastic dis
tricts in a non-C3zholic country after prior agreement with the secular au~o ties. 

3- See Weber. The Rational ana SocUd Foundations of Mvsis:, Don Maltin-
dale, nans. (Carbondale: Jhe Southern Illinois Press. r958). • 

". This rereB to the "Creek" reform movement under Patrialeh Nikon (see 
sec. 10:8) in the 1650'S, which tried to bring the Russian liturgy in line with. 
the older Greek practices. No dogmatic issues were involved, but in view of the 
magic elDcac:y of the traditional Russian rituals, a large palt of the clergy and or 
the population-who came to be called the Old Believe~ the reforms at 
th~ risk, and ofren the price, of annihilation. The Old Believers continued to 
make the C'I'OSS with twO 6ngels. instead of thlee as the reformers decreed.. An 
epidemic of sellbuming _ized Russia for 6fteen years in the wake of the Niko· 
nian re£otms. See Herbert Ellison, Histo,y of R", ia (New York: Holt, Rinehart 
and Winston. 196,,), 78. 

5. Cf. Webet, Econom.ic Hisrol'Y, J93· 
5a. Cf. Aloys Schulte, Gesclaiclate des miltdDleerliclaett Handel und Verke1ar 

%1ri$chen WestkutscbLmd und IfDlfcm mit Au cblu V~edigs ( eip~ig: 
IAancker &: Humblot, 1900), I, :163-:17:1. 

6. On usury. lICe above, Soc. of Religion, ch. Vb:ii:". 
7. "Liar"-beause he has broken his word; d. ch. VI:xii:", at n. 2. 

7a. Seeabove.ch. Vbtii,n. I. 
8. See Stephen Beauregard Weeks, Soutlaern Quakers and Slavery. A Study 

in Institutional HistolY. (Baltimore: Johns Hopkins, 1896), :14:1fF. CE. Weber, 
&mwmic History, :175. 

9. On this important, but relatively unknown phenomenon, see John W. 
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Concepts and Categories of the City 

I. The Economic Concept of the City: 
The Market Settlement 

The notion of the "city" can be defined in many difFerent ways. The 
only element which all these definitions have in common is the follow
ing: the city is a relatively closed settlement, dnd not simply a collection 
of a number of separate dwellings. As a rule the houses in cities-but not 
only in them-are built very close to each other, today normally wall-to
\\'311 The common concept further associates with the word "city" a 
purely quantitative aspect: it is a large locality. In itself. this is not im' 
precise. Sociologically speaking. this would mean: the city is a settlement 
of dosely spaced dwellings which form a colony so extensive that the 
reCIprocal personal acquaintance of the inhabitants, elsewhere charac· 
tf:ristic of the neighborhood, is lacking. But on this definition only very 
large localities would qualify as cities, and the special conditions of 
various cultures would have to determine at which size the absence 
of personal acquaintance would be characteristic. Many localities which 
in the past had the leg'll character of cities were not marked by this 

 



i} Concepts and Categories of the City I 2. 1 ~ 
" 

feature. Conversely, in present·da y Rusda there are "vjlJages" \ .... J':c h, 
with many thousands of inhabitants, are much larger than many or tht' 
old "cities"-for example, in the Polish settlement area of the CermJt1 
East-with only a few hundred inhabitants. Size alone, certainly, cannot 
be decisive. 

If we were to attempt a definition in purely economic terms, the 
city would be a setticmem whose inhabitants live ptimarily from com
merce and the trades rather than from agriculture. It would not be ex
pedient, however, to call all localities of this type "cities," for Ihis would 
include in the concept settlements of kinship groups P!J('IY.'1ng a single, 
practically hereditary trade such (is the "craft ':illage~/' of Asia and 
Russia. A further characteristic, hen~e, migh: h.!\'€ ill be a I:ertain 
multiplicity of the tr.1des practiced. But even this would, by itself, nol 
appear suitable as a decisive characteristic. Economic diver~ity C~n be 
called forth in two ways: by the presence £i. a court. ex by th;;t of a 
market A felllhl, and, especially, a princely court constitutes a c,~nter 
,whose economic or political needs evoke specialization of craft produc
tion and exchange of goods. However, a seigneudal or princely oib>s 
with an attached settlement of artisans and small merchants encum
bered with tribute and service oblig~tions, even if it be of large size, we 
would not usually call a "city," though it is true that a large proportion 
of important cities have their historical origin in such settlements and 
that the production for a prince's court remained a highly important, if 
not the chief, source of income for the inhabitants of such "princely 
towns" for a long time. A further characteristic is required for us to 
speak of a "city": the existence of a regular, and not only occaSional, ex
change of goods in the settlement itself, an exchange which constitutes 
an essential component of the livelihood and the satisfaction of needs of 
the settlers-in other wo~ds: a market. But again: not. every "market" 
converts the locality in which it is conducted into a "city." The periodic 
fairs and markets for the long-distance trade, at which travelling mer-

'chants gathered a t fixed times in order to sell their wares in large or 
small lots to each other or to consumers, very often took place in lo
calities whic.h we would call "villages." 

AccOJdingly, we shall speak of a "city" in the economic sense of the 
word only if the local population satisfies an economically signi£cant 
part of its evetyday requirements in the local market, and if a Significant 
part of the products bought there were acquired or produced specifically 
for sale on the market by the local population or that of the immediate 
hinterland. A city, then, is always a market center. It has a local market 
which forms the economic center of the settlement and on which both 
the non-uxban population and the townsmen satisfy their wants for 
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craft products or trade articles by means of exchange on the basis of an 
exi~ng specialization in production. It was originally quite nonnal for 
the city, wherever it was structurally differentiated from'the countryside, 
to be both a seigneurial or princely residence and a market place and 
thus to possess economic centers of both types, oikos and market. Fre
quently, in addition to the ~gular local market, it might also have 
periodical fairs for the long-distance trade of travelling merchants. But 
the city, as we use the word here, is essentially a "market settlement" 

The existence of the market is often based on concessions and 
guarantees of protection by the lord or prince, On the one hand these 
political masters are interested in a regular supply of foreign articles 
and crl'ft products on the long·distance market, and in the tolls, the 
escort moneys and the other protection fees. ~e market taxes and the 
fees from law suits which the fairs give rise to. Oll the other hand, 
they might also hope to proSt from the local settlemen. 'If taxable trades
men and merchants and, once a settlement rises around the market, from 
the ground rents which this produces. Such opportunities gain in sig
nificance by the fact that these are monetary revenues which augment 
the seigneurs' hoards of precious metals. 

It also occurs that a city has no attachment whatsoever, not even 
physical proximity, to a seigneurial or princely residence. Such a city 
might originate as a pure market settlement at some suitable transship' 
ment point, either on the basis of a charter granted by a non-resident 
seigneur or prince, or on the basis of usurpation of urban rights by the 
interested parties themselves. A settlement entrepreneur might be given 
a charter to found a market and to recruit settlers for it, as was the case 
frequently during the Middle Ages, especially in the East-, North- and 
Central-European territories where towns were created by deliberate 
acts of foundation, and occasionally in many other places and periods. 
But cities couId also arise without either attachment to the court of 
a prince or charter grant by a prince, namely through an association of 
foreign invaders, of sea-faring warriors or of merchant settlers or, finally; 
of domestic groups with an interest in the middleman's position; in 
~arly Antiquity this occurred frequently on the Mediterranean littoral, 
and sometimes :uso in the early Middle Ages. Such a city could be a 
pure market place. However, the coexistence of the two institutions, 
large princely or seigneurial patrimonial households on the one hand, 
and a market on the other, is found much more often. The lordly 
court, as one economic center' of the city, could in this case satisfy its 
wants either primarily in the ways of a natu~ e«onomy, through 
corvees, taxes in kind and service obligations placed upon the local 
dependent artisans and tradesmen, or it could supply itself !o a greater 
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or lesser extent through exchange on the urban market whose most im
portant client it was. The more pronounced the latter relation, the more 
strongly the market aspect of the city came to the fore; it then ceased 
to be a mere appendage-albeit with a mar ket--of the oikos and turned 
into a market city, As a rule the quantitative expansion of cities which 
had originated as "princely cities" and the growth of their economic 
significance went hand in hand with an increase in the market-orientation 
of the satisfaction of wants by the princely court and the large urban 
households of vassals and majotofficials attached to it. 

2.. Three Types: The "Consumer City," the 
"Producer City/' the "Merchant City" 

The "princely city," that is, one whose inhabitant 'I are directly or 
indilt'(;tly dependent on the purchasing power of the court and the other 
large households, is similar in type to other cities in which the pur
chasing power of other large consumers.......and that means: of rentiers
determines the economic opportunities of the resident artisans and 
traders. These large consumers can be of very different types, depending 
upon the kind and sources of their incomes. They may be officials 
spending their legal or illegal revenues, or manorial lords and political 
power holders consuming their non-urban ground rents or other more 
politically determined incomes in the city. In both cases the city is very 
similar to the type of the "princely city" in that it depends upon 
patrimonial and political revenues which supply the purchasing power 
of the larger consumers. An example for a city of officials might be 
Peking. for a city of land-rent consumers Moscow before the abolition 
ofserldom 

FIOm these cases we must differentiate the only apparently similar 
'case in which urban land-rents. based on the "monopoly of location", 
of urban land lots, are concentrated in the hands of a city aristocracy. 
Here the source of the spending power is the urban trade and commerce 
itself. This city type has been ubiquitous, especially in Antiquity from 
the beginnings up to the Byzantine period and also in the Middle Ages. 
The city is in that case economically not of a render type. but rather, 
depending upon the circumstances, a merchant or producer city, and 
those rents are a tribute exacted by the real-estate owners from the eco
'nomically active population. But the conceptual differentiation of this 
case from that in which the rents stem from extra-urban sources should 
not cause us to overlook the historical interrelation of the two forms. 
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Finally, the large consumers can also be Tentrers cO~lSuming business 
incomes in the city-today mainly interest on bonds, royalties or divi
dends on shares; the purchasing power then rests primarily on revenue 
sources based on the (capitalistic) money economy. An example would 
be the city of Arnhem. Or it is based on state pensions and interest on 
government bonds, as in a "pensionopolis" like Wiesbaden. In these and 
many other similar cases one may speak of a "consumer city," for the 
residence of these various types of large consumers is of decisive im
ponance for the economic opportunities of the local producers and 
merchants. 

Conversely, the city may be a "producer city," The population. 
expansion and the purchasing po~er of thi~ population would then 
depend, as in Esssen or Bochum, on the location there of' factories, manu
factures or putting-out industries which supply outside territories. This 
is the modem type. In the Asian, ancient, and medieval type, it would 
depend on the existence of local crafts which ship their goods to outside 
markets. The large consumerS on the local market are the entrepreneurs, 
if they are locally resident-which is not always the case-, and the 
mass consumers are the workers and craftsmen. Another set of large 
consumers may be fonned by the merchants and local landowners who are 
indirectly maintained by the city's productive activity. 

Besides a "consumer city" and a "producer city," we can also dis
tinguish a "merchant city," a type in which the purchasing power of 
the large consumers rests on the profits derived either from the retailing 
of foreign products on the local market (as in the case of the woolel~ 
drapers of the Middle Ages), or from the sale abroad of domestic 
products or at least of products obtained bl' domestic producers (as the 
herring of the Hanseatic towns), or finally from the purchase of foreign 
products and their resale abroad with or without local stapling 
("entrepot cities"). Very often all these lictivities are combined: the 
essence of the commenda and societas marls contracts of the M editer
ranean countries2 was that a tractator (travelling partner) carried to the 
levantine markets domestic products purchased entirely or in part 
with capital entrusted to him Ly local capitalists-although often he 
may have journeyed entirely in ballast-and after the sale of these 
products returned with Oriental articles for sale on the domestic market; 
the profits were to be divided between tractatoT and capital-supplier 
according .0 a formula set in the contract Thus the purchaSing power 
and tax yield of the merchant dty, like that of the producer city, and 
ir. contrast to that of the consumer' city, rest on the local economic 
enterprises. 1he economic opportunities of the shipping and transpon 
trades and of numerous small and large seconcidry activities are tied 
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up with those of the merchants. although only in the case of local retail 
sales do these benefits materialize entirely on the local market, while in 
long-distance trade a considerable part is realized abroad, A similar 
state of affairs prevails in a modem city which is the seat of the national 
or international financiers or of the giant banks (London, Paris, Berlin), 
or of large joint stock companies and cartels (Diisseldorf), Today, of 
COllose, it happens more than ever before that the large'r part of Ih(' 

profits of an enterprise Sows to localities other than that in which lht~ 
producing plant is situated, Moreover. an ever increasin~ part of the 
gains is consumed by the recipients not at the metropolitan seat of the 
business headquarters, but in the suburbs, and inc.reasingl~' even more 
in rural summer homes and international hotels. ParJllei to these 
developments, the town centers tend to atrophy to mt'ct' business sec" 
tions, to 'The Citv," 

It is not our intention her/;! to produce the further t:asuistic distinc
tions and sped::1lization of ('oncepts which would bt: rt'guired for a 

,'.>,rictiy economic theory of the city. Nor do we need to o;rreo;s rhat actual 
cIties almost always represent mi~ed types and hence CJn be c1assitled 
only in terms of their respective predominant economic components. 

3, Relation of the City to Agriculture 

Historically, the relation of the city to agriculture has in no way 
been unambiguolis and simple, There were and are "agrarian citiB" 
(Ackerbii"g('rstiiJ~c), which as market centers and scats of the typically 
urb~n tradf>5 are 5harpl y differentiated from the average village. but in 

which a broad s(ratum of the burghers produces food for their I)Wll 

COf,,,ulllption ::md even for the market. Normally, to be sure, it would be 
tme that the larger a dty. the less likely it is that its inhabitants would 
dispose of farmland sufficient for tht!ir food needs-nor would they 
have the pasturag~~ and forest utilization rights typical of the "village" 
The largest German city of the Middle Ages, Colognt', apparently fron. 
the very beginning almost completely lacked the Allmende (commons) 
which at that time was part of every normal village. But oth~r German 
and foreign medieval cities ownt:!d, at the lea.>t, cGIlsider,;bk~ pasture.:: and 
woods which stood at the d' 'J10~;j] of their burghffs, Ar;l~ the furcll(~r to 

the south or b<!.cl( toward !\n!iguity one turns, the m()~c frequent 
becomes the presen.::e of j;lrp.e .cimounro; of farmbnd v . .'irl,ln tli(; territory -, 
CH/ eichbild) of the t~)\\'m. H roclav we a\\' Guite cor:'~:ct lli rep.ard)ng 

,. 1 oJ. 

the typical 'towno;man" il~ ;} iT!;1l1 who dot'S r,Ot it,'J\.\' hs 0"'11 foorl. the 
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conmry was originally true for the rna jority of cypica1 cities (polek) 
of Antiquity. We shall see that the urban "citizen" with fulJ rights was 
in Antiquity, in COntl'3$t to the Middle Ages, identified precisely by the 
fact that he owned a Itleros or fuMus (in Israel: beleJe): a full lot of 
amble land, which fed him.' lbe "citizens" of Antiquity were "agnuian 
burghers." 

Agricultural holdings in the hands of lhe large merchants were even 
more iiequent both in the Middle Ages. when they were found more 
often in the south than in the north of EUJ;ope. and in Antiquity. In 
both medieval and ancient city stares large land holdings are found, 
occasionally of quite exorbitant size, which might be under the political . 
rule-or ~ the seigneurial pz~f the municipal authorities ~ 
powerful cities in their official capadty. or the seigneurial po55"'inn of 
individual eminent citizens. As e1I8IIIples we might take the ~ 
of Miltiades on the Chersonese. or the political and seigneurial posses-
~jons of medieval urban aristocratic families such as those of the Genoese 
Grimaldi in Provence and across the sea.· As a general rule. h~. 
these foreign estates and seignauial rights of individual citizens were 
not the objects of the city state's e.:wKDnie policy. although a curiously 
mixed situation in which such properties were rle facto guaranteed to 
the individuals by the city was hound to arise whenever the owners 
belonged to the most powerful patrician groups and had actually ob· 
tained these p~ties and held on to them only with the indirect help 
of the state power. 1be rl.Jling group, in lum, might in that case share 
in the economic and political usufrucl of such holdings. Such cases
were quite flequent in the past. 

4. The ttUrban Economy"a:s a Stage of 
Economic Development 

The relation of the city as the carrier of the craft and trading 
dCtivities to the countryside as the supplier of food f onns one aspect 
of that complex of phenomena which has been caned the "urban 
economy" (Stadtwimchaft), juxtaposed, as a speciaJ economic stage. to 

the "household economy" (Eigen~), on the one hand and the 
"national economy" eVolksw;rtschaft) on the other (or to a multiplicity 
of similar coru;eptual "stages"}.1 In this concept. however, categories 
relevant to measures of econonuc polley are fused with purely economic 
categories. 1be reason for this is that the mere facts of the crOwding 
together of merchants and rradesmen and of the satisfaction of _everyday 
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wants on a regular basis in the market do not by themselves exhaust 
the concept of the "city." If closed settlements are differentiated. [from 
the countrpide] only by the degree to which they supply themselves 
with agricultural goods or-which is not the same thing-by the 
relationship of agricultural production to non-agricultural earnings, and 
by the presence of markets, then we shall speak of artisan- or merchant
localities and of market hamlets, but not of "cities." Nor can the city 
be differentiated. from the Village by the fact that, beside being an 
agglomeration of habitations, it is in addition an economic organization 
(WirJschaftS11erband) with' its own landed. property and a budget of 
revenues and expenditures, for the same is true also of the village, 
however great the qualitative difference may be. Finally, it was not a 
characteristic peculiar to the city alone that it, at least in the past, was 
both an economic organization and an organization regulating the 
economy C wmschaftsregsdierender Verband). In the village, too, we 
find economic regulation's: cultiv~tion under compulsory common roles 
(Flun:wang), pasture regulations, export prohibitions for wood and 
straw, all of which constitute an economic policy of the organization as 
such. 

It is not the mere fact of regulation which differentiated. the citfes 
of the past from other types of settlements, but the kinds of regulations: 
the objects of regulatory economic policy, and the range of measures 
which were characteristic for it. The bulk of the measures of "urban 
'economic policy" CStadtwirtscJuzftspolitiTt) were based. on the fact that, 
under the transportation conditions of the past, the majority of all 
iniand cities were dependent upon the agricultural resourees of the 
immed.iate hinterland (a statement which, of course, does not hold for 
maritime cities-as shown by the grain policies of Athens and Rome), 
that the hinterland provided. the natural marketing area for the majority 
of the urban trades, and 6nally that for this natural local process of ex
change the urban market place provided, if not the only, then at 
Jeast the nonnal locality, especially in the case of foods. This policy 
further took account of the fact that the pred.ominant part of non
agricultural production was performed. with craft technology, organized. 
with little or no capital in small shops employing strictly limited. 
numbers of journeymen trained. in long apprenticeship, and that, in -
economic terminology, it took the fonn of "wage work" or of "price 
work" for customers,· just as the sales of the local retailers were 
Iarge1y on custom orders. It was these naturally given conditions of the 
urban economy which the speci6cally "urban" economic policy at
tempted. to stabilize by means of economic regulations in the interest 
of permanency and cheapness of the food supply and of stability of the 

 



12.2.0 THE CITY (NON-LECIT.IMATE DOMINA'TION) [Cn. XVI 

economic opportunities of artisans and merchants. However, as we shall 
see. economic regulation was not the sole object of the urban economic 
policy. nOr did it always exist in those places where we find it in 
certain historical periods. In its full development it emerges only in 
pa-iods of political domination by the craft guilds, Finally, it cannot he 
proved to be a transitional stage in the Je\~lopment of all cities. In any 
case, this economic polley does not represent a universal stage in the 
development of the economy. What can be stated is the following: The 
urban local market with its exchange bt'tween agricultural and non
agricultural p.foducers and local traders, its personal customer relation
ships, and its low~apital small shops, represents a kind of "exchange-. 
economy" counterpart to the "exchangeless" internal economy of the 
oiMs, which draws on systematically allocated service prestations and 
commodity deliveries of dependent speCialized production units and 
integrates these activities from the manor. The regulation of the ex
change and production conditions in the city represents the counterpart 
to the cOOrdination of activities of the units combined in the economy 
of the oikos. 

5. The Politico-Administrative Concept of the City 

The very fact that m these observations we had to employ categories 
such as "urban economic policy," "urban territory" and "urban authority" 
indicates that the concept of the "city" can and must also be analyzed ip 

rms of a series of categories other than the purdy economic ones 
Hitherto disc'..lssed, namely, in terms of political categories. It is qUite 
true that the initiator of the urban emnomic policy may be a prince in 
who!>e political territory the city and its inhabitants belong. In thiS case, 
whenever a specificdlly urban economic policy exists at aU, it is de
termined for the city and its inhabitants and not by it. However, this 
does not have to be the case, and even if it is, the city must still to 
some extent be a partially autonomous organization, a "community" 
(Gemeinde) with special administrative and political institutions. 

The econ0mic concept of the city previously discussed must, at any 
rate, be dearly differentiated from the political-administrative concept. 
Only in the latter sense maya special urban territory be associated 
with it. A locality can be tbought of a~ a city in the poJit;,al-administra
tive sense even though it co;.!ld not claim this name i:1 tk' economic 
seme. 111e inhabitants of s{,!I:e medieVdI ::.ettlements with the legal 
status of "cities" derived n:ll~;-.::!)ths or morc of their livelihood from 
dg.f:culture, a far larger h<!,:.;;);'l tha;) those of many p!accs with the 
le(.", I :-;:.1t'JS ,;.[ t·villat>..,es'-' ;".' "dl, the di\'idino LK, :o('I':V~'O: such 
~.l~. () 
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" . ,." dh" "'~od" d" h " .. agrarIan citIes an t e consumer, pr ucer, an merc ant cItIes 
3re completely Ruid. But in all settlements which are differentiated 
administratively from the village and arc treated as "cities," one point, 
namely the nature of land ownership, is as a rule quite different from 
that prevailing in the countryside. Economically speaking. this is due 
to the specific basis of the earning capacity of urban real estate: house 
ownership, to which land owneIship is merely accessory. Bu( from the 
administrative point of view, the special position of urban real estate 
is com::cted above <'Ill with divergent principles of taxation; at the same 
time. however. it is closelv connected with another trait which is 
decisive for the politicaLJd~jnistratjve concept of the city and which 
stands entirely OlllSick the purely economic analysis, namely, the fact 
th<lt the city in the past, in Antiquity and in the Middle Ages, outside 
as well a~ within Europe, WlS also a special kind of a fortress and a 
,garrisun, At present this feature of the city has been entirely lost, and 
e\'en in the past it was not universal. In Japan, for example, It was not 
,the rule, One might, therefore, with Rathgen,T doubt the existence 
there of "cities" in the administrative sense. In China, l::y cont:ast, 
evelY city was surrounded with rings of gigantic walls. However, it is 
also true that many agricultural localitie~ there, which were not cities 
in the administrative sense (in China this means, as we shall discuss 
later, that they were not the seat of state authorities), have 'at all t.imes 
possessed walls. In some Mediterranean areas, as e.g. in Sicily, we find 
almost no one living outside urban walls, not even agricultural workers 
-a phenomenon due to century-long insecurity. By contrast. in old 
Hdlas the polis of Sparta was remarkable for the absence of walls, but 
on the other hand it was in e most specific sense a "garrison-town," 
which despised walls precisely because it was the permanent open 
military camp of the Spartans. Although it is still uncertain how long 
Athens went without walls, it possessed in the Acropolis a rock, 
protected castle, as did probably all Hellenic cities except Sparta. In the 
same manner, Ekbatma and Persepolis were royal castles with surround
ing settlements. The castle or wall, at any rate, nonnally were indispen
sabJe parts of Oriental as well as of ancient Mediterranean and medieval 
cities. 

6. Fortress and Gauison 

The City W2S "leith(:~' the sole no!' tlK' oIde;:! fr,rt:c$$. In d~:;puted 
frontie-r territory ~H)(I Jur;r.g chronic ~ute:; ,£ w ... ! cv:..ty \ !lhge forti{;<:s 
itself. Under the U1IJS:'dnt d.1ngcr of ;'I" !ck in the 3[('.1 ,''If the Elb~ and 
Oder ri.relS. Sj;:Vk;di.!:-ll!,;nt~, which (""tC!' ~c:;m"J i!i h,!\',.' h;ju the 
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national fonn of a village ~nded along a road (Strassendorf), were 
fortified in the form of the hedge-enclosed circular village (Rundling) 
with a single entrance which could be loclc:ed and through which at 
night, the cattle were dri~n into the center of the village. An alterna
tive form, hill retreats surrounded by ditches and banks, was widespread 
throughout the world, in Israelite East Jordan as well as in Gennany, 
unarmed persons sought refuge there for themselves and their< cattle. 
The so-called "cities" of Henry I in the German East' were merely 
systematically established fortrf.:sscs of this sort In England during the 
AngloSaxon period, each shire had a hrh (borough) after which it 
was named, and the guaId and garrison services fell on certain persons 
or pieces of land as the oldest speci6cally "civic" burdens. If such 
fortresses did not stand empty in normal times, but were manned by a 
pelmanent garrison of guards or "burgmen" paid in money or in land, 
we have a phenomenon very similar to the AngI<rSaxon "garrison city" 
of Maitland's theory with "burgesses" (burgcmes) as inhabitants. The 
burgess received his name from his political and legal position which, 
like the legal nature of the specitlcally "bourgeois" land and house 
property, was detelmined by the duty of maintaining and guarding 
the fortitlcations.' 

However, historically, neither the palisaded village nor the emergency 
fortification are the primaly forerunners of the city fortress, but lather 
the seigneurial castle: a fortress which was inhabited by a lord with 
his warriors, subordinated to him either as officials or as his personal 
following, together with their families and servants. 

The constxuction of military castles is VeIY old, doubtlessly older' 
than the war chariot and the military use of the horse. The war 
chariot has everywhet"e at some time determined the development of 
knightly and royal warfare: in ancient China of the peliod of the 
classic songs, in the India of the Vedas, in Egypt and Mesopotamia, in 
Canaan and Israel at the time of the Song of Deborah, in Greece 
d the Homeric epics, and among" the Etruscans, Celts, and Irish. 
Similarly, castle cOnstruction and castle-seated princes were diffused 
univeisally. The early Egyptians sources knew the castle and castle 
commanders, and we can be almost certain that these castles originally 
housed just as many petty princelings. In Mesopotamia the development 
of the later territorial kingdoms was preceded, to judge by the oldest 
documents, by a castle-seated princedom such as existed in western 
India at the time of the Vedas and such as is probable for Persia at 
the time of the oldest [Zoroastrian} Gathas. In northern India, on the 
Ganges. the castle apparently was universally dominant during the 
period of political disintegration: the old Kshatriya, whom the sources 
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show to have had a peculiar intermediary position between the king 
, and the nobility, was obviously a castle-seated prince. Casde-dwelling 

princedoms existed in Russia at the time of Christianization [A.D. 988] 
and in Syria during the dynasty of the Thutmosel° as well as at the 
time of the Israelite confederation (Abimelech), and even old Chinese 
literature gives fairly certain evidence of their original existence. The 
Hellenic and Anatolian sea-castle must surely have been as universal 
as piracy: the unfonified palaces of Crete almost certainly. owe their 
existence to an interim period of very unusual pacification. Castles like 
that of Decelea,u which was so important in the Pdoponnesian War, 
were originally the f~ of noble families. Tlle development 
of a politically autonomous nobility in the Middle Ages begins in Italy 
with the construction of castelli, and the independence of the vassals in 
northern Europe starts with their massive castle construction; von Below 
draws attention to the fact that even in more recent times individual 
membership in the regional noble estate CLandstandschaft) in Germany 
,was contingent upon the possasion by the family of a castle, even if it 
he only the most decrepit ruin of on elf Possession of a castle, of course, 
signified military domination over the countryside. The only question 
was who should exert it-whether the lord of the castle for himself, 
or a confederation of knights, or a ruler who could rely on the tmst
worthiness of the vassals, miniS1CiDles, or officers whom he placed in 
charge of the fortification. 

7· The City as ~ Fusion of Fortress and Market 

In the first stage of its development into a special political form, 
the fortified city either W"$ ilself a castle,. or it contained or lay 
adjacent to a castle, the f~ of a king, a nobleman, or an association 
of knights. Such lords either resided in the fortress themselves, or they 
maintained a garrison of mercenaries, v.2ssals, or bondsmen in it. In 
AngIo.SaxonEngland th~ right to posse:s q hi'rw (a fortified house) in 
a burh was bestowed by charter on certam iandownel'S of the nearby 
countryside, just as in Antiquity and hI medieval Italy the city-house of 
the nobleman was held in addition to his rural castle. As "burghers" 
(burgenses), the inhabitants of the castle or the residents living just 
outside the waDs-sometimes all'of them, sometimes only ~"«ial strata 
--owed the performance of definite military duties to the military lord of 
the city. These might consist in building and repairing the walls, in 
guard duty, or in defense and other militaxy services, such as the carrying 
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of messages and the provisioning of the garrison. The burgher was in 
this case a member of his status group only by virtue (and to the extent) 
of his participation in the military association of the city. Maitland 
brought out this aspect with special clarity for the case of England: the 
houses of the hurh are in the possessiCn of people whose primary duty 
it is to maintain the fortification; this constitutes the difference from the 
village. The royally or seigneuriaHy guaranteed "peace of the market," 
from which the Ir!Xln market benefits, is paralleled hy a military "pe.1Ce 
of the horough."" The pacified ca!\tle and the military·political center 
of the city: the drill field and assembly place of the army and hence of 
the citizenship, on the one hand, and the pacificd economic market of . 
the city on the other, often s(<lnd in plastic dualism heside one' another. 
It is true that they are not always spatially sqMratf·d: thus. the Attic 
pnyx14 was much younger than the agora, which orig. lIally !proh~hly] 
served for both the ec'onomic transactions and the pulitical and rdigiou~ 
acts, But in Rome the comiti~'m and the campus Mtlrtim 1r, were always 
separate from the economic fora, and in the Middle Ages the piazza del 
campo in Siena (a tournament plaza· still used today fur the annual race 
between the wards of the city) in f~ont of the municipal palace was 
distinct from the mercato at the rCdr, Analogously, in Islamic cities the 
kashch, the fortified camp of the warriors. is spatially separate from the 
bazaar, and in southern India the political "city of honoratiores" stands 
apart from theeconomlc city.'~'· 

The problem of the relationship between (he garri:;on, the political 
citizenry of rhe fortre:;s, on the one hood, and the civilian. (~conoJ-.,'ically, 
active populati'lO, 0:1 the other helnd, js frequently e.1(t:'ccdinr,ly complex, 
but it is always of crucial importance for the constitution,l) history of 
the city. The following is dear: wherever a castle eXisted, artisans came 
in or were brought in to satisfy the needs of the seigneurial hOllsehold 
and of the warriors; the purchasing power of a military court aud the 
protection whit.h it guarantees always attracted merch:!IIts ;'indo further
more, the lord himself was always interested in attr;H:ting these c!a$ses 
since they put him in :t position to procure money rC\·C'Illl{'S. cith<'t' by 
taxing trade and the crafts or by participating in them d'fOUgh (;:ipi~aI 
ad,·ances. or by condllcting tr<ld~ on his (lwn a'.'count. or ev('n by 
mom'poli'ling it. The lord of :J C(),t,t~; castle C(lulJ a! •. \':IYS, ,15 ~hiro\\'ner 
or rul{~r of tlle p.lr!, :)n"'c U:'.' .l :in !'C j n violent or ll':a,~dd "s.:'a~bc"'"c'" 

• L , 

?T0ti'lS. f;' :. (:the) dC'.'], tint hi,:: n:~;(Lnt follow~ls :l!)(~ v,1:;~~1., were in the 
,,:m,' pll~iti()n :,[' 1:10' ;,,'Lnitvd dlU11 to p;1r~<l:':('A Ib·::.~ .:h::;;r:fS. 'id~~7 

\ •. ~ll1[·L"·) c,I\, "w ,·,· .. ·d·" '. '~ln,~· :1., !r,·) I)" ' .. , 'lee c,1: Ill' ~ fl,·",-·,· ~''''('''' 'l'''''')fl t '-c,.:. 
- " ... & • -" _, '_. ~- 1 _ , ..... ,I, It' .... , .. \ • .:r n •. .... 1 ~ ~. '" . ~ . ~; _ .. ~ _ . 
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and in the earliest Egyptian records a trading Beet belonging to the 
Pharaoh of Lower Egyptis reported. 

A process that can be observed all over the world, but especially in 
coastal localities (not in "cities" alone) where the trade middlemen are 
easily controlled, was that the interest of the resident warrior families 
in participation in the profits from trade would grow, and so would 
their power to assert this interest, until they eventually shattered the 
monopoly (if it had existed) of the local chieftain or prince of the 
castle, If this occurred, the prince was usually reduced to the position 
of a primus inter pares, and perhaps ultimately to an approximately 
equal member of the urban gentes, elected for a short period only and 
with severely restI1cted powers, which he then had to _share with the 
patrician "families" owning urban land and participating either in 
peaceful commerce-in person or merely with their capital (in the 
Middle Ages frequently in the form of the commenda)--or in the 
bellicose pursuits of piracy and maritime war. This process, in the form 
pf the gradual emergence of an office tenure restricted to one year, can 
be observed in the ancient coastal cities from the Homeric period on 
and, in very similar form, several times in the early Middle Ages. In
stances are the evolution of the dogedom in Venice, and similar devekJp
ments in other typical trading cities where, however, the composition 
of the opposing parties varied greatly, depending upon whether the 
urban seigneur was a royal count or vicomte, a bishop, or :;ome other 
notable,' In this context it is necessary always to differentiate between 
the urban capitalist trading "interests" -the nnanciers of commerce 
and typical honoratim'es of the early ancient and early medieval city
and the actual "operators" continuously engaged in the trading activities, 
the merchants proper, native or naturalized, This conceptual differentia
tion must be observed even though in fact these two strata frequently 
tend t6 blend into each other. However, with this we already anticipate 
points to be discussed later. 

In landlocked territOIY the beginning and end points or intersections 
'of river and caravan routes-such as Babylon, for instance-can become 
the locations of similar ,developments. There th(! temple priest or the 
priestly lord of a city would sometimes offer competition to. the secular 
prince of the castle or the city. The temple districts of widely known 
gods provide a religious sanctuary to inter·ethnic-and hence pohtically 
unprotected-trade, so that, in their shddow, city-like settlements can arise 
which find the(r economic sustenance in the purchasing power of the 
temple revenues, just as the princely city lives from the tIibutes to the 
prince. 

Whether, and to what extent, the prince's interest in money 
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revenues from privileges granted to craftsmen and traders pursuing a 
taxable occupation independent from the 1000's court predominated over 
his interest in satisfying his needs to the largest extent from the produc
tion of his own labor force, and in monopolizing trade in his own 
hands, depended upon the circumstances of the individual case; he also 
had to consider, when he was attracting strangers through the offer of 
such privileges, the interests and the important tax- and seIvice-yielding 
economic capacity of his resident political and manorial dependents. To 
these developmental variations must be added the variations of the 
politico-military stIucture of the "ruling organizations" within which 
the founding or development of the city took place. These give rise to 
certain phenomena which we must now consider. 

8. The "Commune» and the ('Burgher': A Survey 

A. FEATURES OF THE OCCIDENTAL COMMUNE 

Not every "city" in the economic sense, nor every garrison whose 
inhabitants had a special status in the ~litical-administrative sense, has 
in the past constituted a "commune" (Gemeinde} The city·commune 
in the full meaning of the word appeared as a mass phenomenon only 
in the Occident~ the Near East (Syria, Phoenicia, and perhaps 
Mesopotamia) also knew it, but only as a temporary stlUcture. Else
where one finds nothing but Iudiments. To develop into a city-' 
commune, a settlement had to be of the nonagricultural-commercial 
type, at least to a Ielative extent, and to be equipped with the following 
features; I. a fortification; 2. a market', 3. its own court of law and, at 
least in part, autonomous law; 4. an associational structure (Verbands
charakter) and, connected therewith, 5. at least partial autonomy and 
autocephaly, which includes administration by authorities in whose 
appointment the burghers could in some form paIticipate. In the past, 
such lights almost always took the form of privileges of an "estate" 
(Stand); hence the characteIistic of the city in the political definition 
was the appearance of a distinct .lbourgeois" estate. 

B. LACK OP COMMUNAL FEATURES IN THE ORIENT 

It should be noted that if the above definition were to be strictly ap
plied, even the cities of the Occidental Middle Ages would qualify only 
in part-and those of the eighteenth century only ~o the smallest part 
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-as true "city<ommunes." But the cities of Asia, with the possible ex· 
ception of very isolated cases, would not, so far as we know, fit this 
classification at alL It is true that they all had markets and that tht:y also 
were fortresses. In China-but not in Japan-all large seats of trades 
and commerce and most of the small ones were fortified. The same is 
true for similar towns in Egypt, the Near East, and India. Separate 
court districts for the larger trade and craft towns of these countries 
were also quite frequent. The seat of the administrative authorities of the 
large political as~ociations was, in Chh'a, Egy!>t. the Near East, and in 
India, always in these towns-a statement which does not apply to pre
cisely the most typical Occidental cities of the early Middle Ages, es
pecially those of the Nprth. However, the Asian cities did not know a 
special substantive or trial law applicable to the "burghers" by virtue 
of their membership in the city-commune. or a court autonomously 
appointed by them. They experienced an approximation only in the 
case·of guilds or (in India) castes which. if they primarily or exclusively 

'inhabited a single city, might then develop a special law and their own 
courts. But from the point of view of the law, the urban seat of these 
organizations was purely accidental and of no significance. Autonomous 
administration of the city was unknown or merely vestigial. Most im
portantly, the associationaI character of the city and the concept 
of a burgher (as contrasted to the man from the countryside) never 
developed at all or existed only in rudiments. The Chinese townsman 
was legally a member of his sib and hence of his native village, where 
the temple of his ancestor-cult stood and with which he carefully 
upheld his association. Similarly, [he Russian member of a village com· 
munity who earned his living in the city remained a "peasant" in the 
eyes of the law. The Indian townsman was, in addition, a member of 
his caste. 

It is true that, as a rule, town dwellers were also members of loc al 
professional associations, of guilds and crafts with a specifically urban 
location, and that they were members of the. urban administrative dis
tricts, city wards, and plocks into which the city was divided by the 
local authorities-and that in these capacities they had de6nite duties 
and, at times, even certain rights. The city ward or bloc k, as a collective 
entity, could in palticular be made liturgically responsible for the se
curity of persons and for other police purposes. For this reaSOn they 
might be organized into communes with elected officials or hereditary 
elders, as in Japan, where we find one or several civilian administrative 
agencies (machi-bugyo) superordinated to the self-administration of the 
city blocks. If But a special status of the town dweller as a "citizen," in 
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the ancient and medieval sense, did not exist and a cOIPorate character 
of the city was unknown. Of COUlse, the city as a whole might fOIm a 
separate administrative district, just as it did in the Merovingian and 
Carolingian realms. Yet, in strong contrast to the medieval and ancient 
O(;Cident\ we never find the phenomenon in the Crient that the au
tonomy and the palticipation of the inhabitants in the affairs of local 
administration would be more strongly developed in the city-that is, 
in nonagncuhural<:ommerdal and relatively large localities-than in 
the countlyside. In fact, as a rule the velY opposite would be true. III 
China, for example, the confc~Je:lation of the elders was practically all
powerful in the village. and tile tootail~ therefore had to cooperate with, 
it even though it had no standing in the Jaw. In India, too, the village 
community had very far-reaching competencie.s, and the Russian mir 
ruled almost autonomously within its bailiwick until the bureaucratiza
tion under Alexander III. In tile entire Ne"l~ Eastern world the eIders 
(jn Israel: zekenim)," (liigir.ally those of the sii.-ls and later the chiefs 
of the patrician clans, were th:" ~epresentatives rnd administrators of the 
[non-urban] localities and th.; local courts. In the Asian city this codd 
never OCCur, beca~lse it was usu<!Hy the seat of the high officials or of the 
prince himself and thus directly under the cudgel of their militalY body
guards. The [Asian] city \'.'as a princely fortress; hence it was ad
ministered by officials (in Israel: sarim)20 and military officers of the 
prince, who also held all judicial powers. The dualism of the officials 
and the elders can ~ dearly obselved in Israel of the Time of Kings. 

• The royal official always gained the upper hand in the bureaucratic 
monarchies. To be sure, .he was not all-powerful; in fact, he often had' 
to take account of popular opinion to an amazing degree. The Chinese 
official, in particular, was quite powerless vis-a-vis the locll organiza
tions,. the sibs and occupational associations, if they fOImed a common 
front on a particular issue; whenever they seliously combined in opposi
tion, he lost his office. Obstruction, boycotts, closing of shops and refusal 
to work-Were common reactions of the artisans and merchants to meas
ures of oppression, whic~ set limits to the power of the officials. How
ever, these limits were of a completely indeterminate kind. Guilds or 
other occupational associations, on the other hand, had certain com
petencies, in China as well as in India, or at least claimed them in such 
a way that the officials had to reckon with them. The heads of these asso
ciations at times exercised fa.r-reaching coercive powers even over non
members. NonnalIy, however, these were only competencies or factual 
powers of a particu1m association with respect to particul4r issues touching 
on its concrete group interests. But ordinarily. there existed no a!.sociation 
which could represent th~ commune of burghers as such. The very con-
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cept of an urban burgher and, in particular, a spedic status qualification 
of the burgher was completely lacking. It can be found neither in China 
nor in Japan or India, and t. • .Iy in abortive beginnings in the Near East. 

In Japan, the status structure was purely feudal: the samurai 
(mounted) and the kasi (unmounted servitors) were juxtaposed to the 
peasants (no) and to the merchants and craftsmen, some of whom were 
organized in occupational associations. The concept of a "bourgeois" 
estate (Burgert 140m), however, was as absent as was that of a "city com· 
mune." The same was true of China in its feudal period. Smce the 
beginning of bureaucnltic domination, howe\'er, we find the: literati, 
with their various academic degrees obtained br examination, con[i'ont
ing the "illiterate" strata; economically privileged guilds of ma:chmts 
and occupational associations of artisans also appear at this time. But 
here, too, the notions of the "burgher" and the "city commune" are 
missing. In China as well as in Japan, "self-administration" was a fea
ture of the professional associations and of the villages, bu;, not of the 

,cities. In China the city was a fortress and official seat of the impedal 
agencies; in Japan the "city" in this sense was completely u~own. In 
India the cities were royal seats or official cent~rs of the roy$l.·admin'is
tration as well as fortresses and market centers. \Ve also find nierchant 
guilds and the castes, to a large extent co~rminous with the occupac 

tional associations, both of which enjoyed considerable autonomy, above 
all in the fields of legislation and administration of justice. But the 
hereditary caste structure of Indian society, with its ritual segregati<>.n: 
of the occupations, precludes the emergence of a "bourgeoisie" as well. 
as that of a "city commune." Although several merchant castes and very 
many craft castes with innumerable subcastes existed (and still exist), 
they cannot be equated as a group with the Occidental burgher es~te, 
nor could they themselves combine to form something corresponding 
to the medieval craft-ruled city, for caste barriers prevented all inter
caste fraternization. It should be noted, however, that in the period of 
the great n::iigions of salvation we do in fact find in India that ~he 
guilds, headed by their hereditary elders (shreshtha), combine into an 
association in many cities; residues of this still exist at present in some 
cities (Ahmedabad) which are led by a common urban shreshth cor
responding to a \Vestern lord mayor. There also existed, in the period 
prior to the large bureaucratic kingdoms, some cities which were p0-
litically autonomous and were ruled by a local patriciate recruited from 
those families who seIVed in the army with elephants.zo• But an this later 
disappeared almost completely; the triumph of ritual caste barriers shat
tered the gUild association, and the'royal bureaucracy in alliance with 
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the Brahmans swept away aU such budding developments except for 
the remnants which survived in north-western India. 

In Near Eastern and Egyptian Antiquity the cities were fortresses 
or official administrative centers with royal market privileges. However, 
during the domination of the great territorial kingdoms they lacked au
tonomy, municipal organizations, and a privileged hurgher estate. Dur
ing the Middle Kingdom in Egypt we find office feudalism, and during 
the New Kingdom bureaucratic administration by scribes. The "city 
privileges" were grants to the feudal or prebendal holders ~ the powers 
of office in these localities, similar to the privileges granted to the bishops 
in medieval Gennany, but not grants to an autonomous "bourgeois" 
estate. Not even the beginnings of a "city patriciate" have so far been 
found. .-

In Mesopotamia and Syria, and above all in Phoenicia, by contrast, 
we find in the early period the typical city kingdoms of the shipping 
and caIavan markets, sometimes ecclesiastic, but more often of a secu
lar character, and later, which is also typical, the rising power of the 
patrician families in the "city hall" (bit'" in the Tet.el-Amama tablets) 
of the days of chariot warfare.z1 The Canaan league of cities was an 
association of the town-dwelling knighthood of war-charioteers; this 
stratum held the peasantry in debt-hondage and dientshi~, as also in 
the early period of ,the Hellenic polis. Relationships seem to have been 
similar in Mesopotamia where the "patrician," the landowning citizen 
with full rights and the economic resources for military service, is dif
ferentiated from the peasant and the capital cities were granted im-' 
munities and liberties by royal charter. However, with the mounting 
power of the military kingdom this disappeared here, too. Later, neither 
politically autonomous cities and a burgher stratum of the Occidental 
type nor a special urban law alongside the royal law can be found in 
Mesopotamia. Only the Phoenicians retained the city state under the 
'domination of a landed patriciate which employed its capital in ttade. 
The Phoenician coins with the inscIiption 'am So, "and' am KarthadaSt 
can hardly be used to prove that the demos dominated in Tyre and 
Carthage;23 if this should nevertheless have 'been the case, the period 
involved would have to be a rather late one. 

In Israel, Judah became a city state. But the zekenim (elders), who 
in the early period had led the administration of the cities as heads of 
the patrician clans, were pushed into the background under the rule of 
the kings; the gibborim (knights) became royal servitors and soldiers, 
and precisely in the large cities-in contrast to the countIyside-the 
administration came to be conducted by the royal sarim CoBicials).2I It 
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is only after the Exile that the "congregation" C1cahal) or the "brother
hood" Cbeber) on the basis of a ritual segregation makes its appearance 
as an institution-but by that time it was under the hierocratic rule 
of the priestly clans.u 

C. PRS-(X)MMUNAL PATlUClAN CITIB8-MBCCA 

Nevertheless. it is in this area, on the Mediterranean littoral and o~ 
the Euphrates, that we first find phenomena analogous to the ancient 
polis, at a stage of development about equivalent to that of Rome at the 
time of the immigration of the gens Claudia [5th century B.C.]. Author
ity is always in the hands of an urban patriciate, whose power rests 
on monetary wealth gained in trade and invested in landed property, 
enslaved debtors and'purchased slaves, and on their military training in 
knightly warfare. The patriciate would often be rent by bitter intramural 
feuds; on the other hand, its dans could live in several cities at once 

'and form interlocal alliances. He~ded ~y a king as primus inter pares, 
or by shofetim2D or ze1cenim with a position similar to that of the con
sules at the head of the Roman nobility, such patrician groups were 
always threatened with the power seizure and tyrannis of-a charismatic 
war hero supported by mercenary bodyguards CAbimelech, Jephthah, 
David),'" Prior to the Hellenistic period, this stage of development was 
nowhere surpassed, or at least not permanently. 

The cities of the Arabian coast at the time of Mohammed seem 
also to have been arrested at this stage, which persisted in the Islamic 
cities wherever the autonomy of the city and its patriciate was not, as 
in the large territorial states, completely destroyed by the monarchy. 
Very often, however, the ancient and Oriental conditions appear to 
have been preserved under Islamic rule. We then find the urban patri
cian families retaining a rather unstable autonomy vis-a.-vis the princely 
officials. The mainstay of the patriciate's power position was its wealth, 
derived from participation in the urban economic opportunities and 
usually invested in land and slaves. Even without formal legal recogni
tion, the princes and their officials had to reckQn with this power of the 
patriciate, just as the Chinese raorai had to reckon with the obstruction 
of the village dan elders and the merchant guilds and other associations 
of the cities. However, this strength of the patrician dans did not gen
erally or necessarily cause the city to consolidate into a separate and 
independent association; in fact, frequently the very opposite occurred. 

We shall illustrate this with an example. The Arab cities-Mecca, 
for instance-were typical clan towns all through the Middle Ages and 
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almost up to the present. Snouck Hurgronje's graphical description21 

shows the city of Mecca surrounded by the bilads [territories]: the 
seigneuriaJ estates of. the indlvidual dewis, the Hasanid sib and other 
noble sibs descended from [Mohammed's son-in-law] Ali_ The various 
estates of different clans, which were settled wirh peasants, clients and 
protected Bedouins, lay intermingled. A dewi was any dan which could 
claim a "sheri.tlan" ancestor.~· The She " [of Mecca] himself-since 
A,D, J 200 always a member of the Alidic branch descended from 
Qatadah [lUled ca. A.D. 1201-IUd-should legally have been ap
pointed by the Caliph's governor, who was often a man of unfree birth 
and under Harun al Rashid once a [freedJ Berber slave; in fact, how
ever, he obtained his position from the dewi chiefs residing in Mecca, 
who selected a member of the qualified family for the post. For this 
'reason-and because the residence in, Mecca offered the chance to par· 
tidpate in the exploitation of the pilgrims-the dan heads (the emirs) 
lived in the city. Among them there usually existed certain "ties," i.e., 
agreements for preserving the peace and dividing the spoils. But these 
"ties" could at any moment be' broken, and this initiated feuds within 
as well as outside of the city in which slave troops were employed. The 
defeated would be exiled from the dty. Nevertheless, the community 
of interest between the hostile families against outsiders survived the 
feuds. and the victor, lest he be threatened by a revolt of his own parti
sans, would have to observe the. courtesy of sparing the goods and the 
lives of f ami! y and clients of the defeated exiles. 

In more recp.1lr times, the following official authorities have existed ' 
in Mecca: I. Largely on paper, the collegiate administrative council 
(the mejlis) installed by the Turks; 2. As an effective authority, the 
Turkish governor, who had taken over the position of the earlier "lord 
protector" (in former times this had usually been the luler of Egypt); 
3. The four Jwdis of the orthodox rites,29 always noble Meccans, of 
whom the most eminent-the Shafi'i one-has for centuries come from 
the same family, appointed by the Sherif or nominated by the lord 
protector; 4. The Sherif himself, at the same time the head of the cor~ 
poration of the urban nobility; 5. The craft gUilds, foremost of which 
was the "craft" of the pilgrim guides, followed by the butchers, grain 
merchants, and others; 6. The city wards with their elders. These au
thorities competed with each other in many ways without firmly es~b
lished jurisdictions. A plaintiff in a legal suit would select that authority 
which appeared most favorably inclined to him or which seemed to be 
able to bring most power to bear on the accused. The governor could 
never prevent an appeal to the kadi, who competed with his jurisdiction 

 



i) Concepts and Categories of the City, 

in all matters touching on religious law. The Sherif was accepted as the 
real authority by the indigenous population, and especially in all matters 
concerning the Bedouins and the pilgrim caravans the governor was 
utterly dependent upon his good will. Finally, here as in other Arabic 
areas the corporation of the nobility was of f.lecisive importao~e pre
cisely in the cities. 

We are reminded of Occidental developments when we hear that 
in the ninth century. when the T ulunids and the Saffarids fought in 
the streets of Mecca, the position taken by the richest guilds (those of 
the butchers and the grain merchants) could decide the outcome of 
the conHict.ao At the time of Mohammed, by contrast, only the attitude 
of the noble Quraysh families would have been of any military and p0-

litical significance. Nevertheless, it never came to a guild regiment The 
slave troops of the urban noble families, maintained from their shares 
in the [pilgrim trade] profits, must have' safeguarded the predominant 
position of the clans time and again, just as in the medieval Italian 
cities power tended ever again to gravitate into the hands of the knightly 
families, the wielders of military power, Any association of the kind 
that might have united the city into a corporative unit was lacking in 
Mecca. and this constitutes the characteristic difference from both the 
ancient synoikized polei.su and even the earliest medieval Italian 
comune. Apart from this, however, we can regard these Arabian condi
tions, making allowance for the specifically Islamic traits or transposi'ng 
them into their Christian equivalents, as quite typical also for Occi
dental cities, in particular for the sea,trading ones, of the period before 
the ri~ of the communal association. 

All safely founded information about Asian and Oriental settlements 
which had the economic characteristics of "cities" seems to indicate that 
normally only the clan associations, and sometimes also the occupational 
associations, were the vehicles of organized action eVerbandslvmdeln), 

. but never the collective of urban citizens as such, Transitions, of course, 
are Huid here too. But this statement holds precisely for the largest 
settlements, which sometimes embraced hundreds of thousands. and 
even millions of inhabitants. In medieval Christian Constantinople. the 
representatives of the city wards (which also financed the circus races, 
as is still the case for the horse races of Siena) were the agents of the 
party formations-the Ni'ka insurrection under Justinian was a product 
of this type of local party division,82 And in the Constantinople of the 
Islamic Middle Ages-i.e., up into the nineteenth centUIy-merchant 
guilds and corporations are the only representatives of bourgeois inter
ests. Besides them we find the purely military associations of the Janis-
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saries and the Spahis and the religious organizations~ of the Ulemas 
and the Dervishes, but no general corporation of the burghers. In late 
Byzantine Alexandria the situation was similar insofar as only the 
burgher militias of the individual city wards seem to have existed as 
organized bourgeois powers beside the competing dominant powers: 
the Patriarch who relied on the strength of his very stwdy monks, and 
the Governor who was supported by a small garrison. Within the wards, 
rival circus parties of the "Greens" and the "Blues" represented the 
leading organizations. 

NOTES 

Unless oth'erwise inaicatea, all notes in ch, XVI are by Wittich. 
1. This chapter was first publishea separately after Weber's aeath in AfS, 

vol. 47 (19Z1), 6ZI-77Z, unaer the title "1be City. A Sociological Investiga
lion." In the fourth German eaition of Wirtschaft 14nd Geselilchaft it was given 
the title "Non-legitimate Domination. The Typology of Cities" which appears 
in Weber's first oUlline plan for the work. We use a compromise litle since the 
essay has become well known as "The City" in an earner Iranslation, "Non
Legitimate Domination" (nichtlegitime HerTSchaft) refers to what was for Weber 
the aecisive feature of the Occiaelital city, observable alreaay in AntiquilY: lIs 
break with the ruler's traaitional legitimacy, ana the substilution of authorily 
(Herrschaft) based. on various types of usurpatory consociations of the ruled 
(demos, plebs, comune, popolo. coni14 ratio, etc.). Cf. especially infra, U50f., ana 
"Politics as a Vocation." in Gerth ana Mills. From Max Weber, 84. 

z. On the meaieval fonns of partnership. commenda ana socieuu maris, as 
well as on the "sea loan," cf. Weber. Handelsgesellschafren, 3:z3-44; id., E.co: 
nomic History, 158f; Cambridge Economic History of Europe, III. 49-59. 

3. Cf. Economic History, z43; Ancient Judaism (hencefoIth AJ), 73' 
4. For the culious story of the establishment of the elaer Miltiaaes, an 

Athenian patrician of the Peisistratia period (6th cenlury B.C.), as "Iyrant by 
invitation" of the Thracian Chersonese (the CaIlipoli Peninsula on the Daraanelles 
Straits), 'see Heroaotus' Histories, vi: 34ff. The Philaid family hela ils aominions 
there, which Weber fre<:Juently mentions. until the Persian wars of the 5th cen
IUry, when the younger Miltiaaes. the later victor of Marathon. was expelled by 
the invaaeIS.-The Crimalai overseas possessions were in southern Italy ana 
Sicily, where the family was grantea large estates by the Angevin rulers of the 
kingaom of Naples. In Provence, of course. they ~till rule Monaco. 

5. Cf. Part One, ch. II, n. Z4. 
6. For the aefinilions of "wage work" ana'''ptice work," see Part One, ch. 

II: 19. In· the former case, customers supply the raw materials. while in the latter 
they are proviaea by the producer, together with the instruments of production. 
The tenninology is that of Karl Bucher. 

7. Karl Rathgen. Japans Volkswirtschaft 14nd Staatsha14 shalt (Leipzig: 
Duncker&: Humblot, 1891),47-49. CW) 

8. On the nalure of the "cities" (urbes) founaea by King Henry the Fowler 
Cr. 919:136) in Saxony, cf. Fredenc William Maitlana, DomesdCl)' Book and 
B~ond (Cambriage: The University Press, 1897). 18g ana the refere-nces given 
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there; C. Rodenberg. "Die Stadtegriindungen Heinrichs I.." Mitteilungen des 
Instituts fUr osterreichische Geschicht~fQrschung. XVII (1896), 16,--67. 

9. Maitland, ot'. cit., 17:z.-2.I9. and the same author's Township and 
Borough (CaPlbridge: The University P~sSo, 1898), 36-52., 2.09-211; Julius 
Hatschek, Englische Verfas$1lngsgeschichte (Munich: Olden bourg. 1913), 104ft. 

10. lhe Egyptian XVIII Dynasty. ca. 1540-1300 B.C. Especially Thutmose 
II (1479-142.7) and IV (around 1400) conducted long campaigns in Syria. 

II. On the pass leading over the east end orMt. Pames. Because it com
mands the entrance to the Attic plain, it was seized and fortiaed by ':,e Spartans 
as a base for forays into Attica during the later years of the Peloponnesian War 
(413-404 II.C.). On the dan of Decelea, see below. sec. iii, n. 39. 

12.. Georg von Below. "Zur Entstehung der Rittergiiter," in his Te,.,.ilorium 
"ndStadt (Munich: Oldenbourg, 1900),95-162.. 
. 13. Maitland, Domesday Book and Beyond, 189-195; on "market-peace" and 
"oorough-peace," 193. 

14. A Rat-topped hili below the Athenian Acropolis which probably from the 
Sfth century II.C. selved as the place of the political assemblies; hence also the 
name of the popular assembly. 

15. The assembly. respectively. for the Roman people in its civilian-tribal 
(comitia cunata) and military (comitia (:enturiata) formations. 

I ,a. For the Indian case, cf. Weber's observations In his "Hinduismus und 
~uddhismus." GA2:RS II, 85 n. I (English in Religion of India, 87f). 

16. This famous export article of the (North African) Cyr~naica was a plant. 
the milky juice of which yielded a spice and medicine highly prized by the An
cients. For a reproduction of the sixth century drinking bowl which .shows King 
Arkesilaos II of Cyrene (ca. 560 B.C.) on his throne, keeping tab on the weigh· 
ing and loading of silphion bales. see Victor Ehrenberg, The People of Aristoph
awes: A Sociology of Old Attic Comedy (New York: Schocken Books. 1962.), 
plate X(a). 

I 7. Cf. Rathgen. lapan$ V olkswirtschaft, op. cit .• 4 5f., 5 I . 

18. T aotai: circuit intendllnt-a travel!ing administrator responsible for a 
territorial unit intermediate between county and province. 

19· Zekelllm: see Ai, 16ft'. 
2.0. Sarim: see AI. I~Uf. for more detail on these royal officials and the con

Aict between royal and patrician administration in early Israel. 
'loa. On the guild·shTl!shlh (or sheth) of Ahmedabad in Gujarat, India, ~ 

E. Washburn Hopkins, "Ancient and Modem Hindu Guilds" in his India 014 cmd 
N~ (N:!w York: Scribner's. 190,), I 69Ef., e~p. 178f.; abo GArRS II, 53, 
86, 89, 105 (Religion of India, 51, 87, 90, 107). On the council of the elephant

'supplying notables in Vai~ali 0), cf. GA2:RS It 88 CReZ. of India 89). 
2.1. On bitu in the TeI-e1-Amarna tablets, see also AI, 14f. and 430f., notes 

Il.-13· 
~~. The legends on the ~oins can be translated as "people (demos) of Tyre" 

and "people (demos) of Carthage." (W) 
2.3. On the status of the :td:enim, gibbonm and sarim in the early Israelite 

cities, cf. AI, 16-2.0. 

14. On ·the ritualistically e",ciusive kahal of Ezra and Nehemiah (mid·SEth 
century B.C.), cf. Al, 358«, and on the heber of the Phansees, ibid., 385-91. 

15. Shofetim, "judges." were the Phoenician senior magistrates in Tyre, 
Carthage and Marseilles. 

36. For the power seilures of Abimelech and Jephthah with the help of 
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"hired vain and light persons," d. }udg. 9 and I I; for David's rise as an army 
leader posing a challenge to the king, I Saml. 19-31. 

'1.7. Christiaan Snouck Hurgronje, Mekka, Vol. I: Die Stadt find 1hre Herren 
(den Haag: Nijhoff, t888), ch. 3, passim ande1>p. I I'1.-1 18. 

'1.8. The term sherif, originally meaning "nohleman," eventually became re
stricted to' the numerous Alid descendants of the Prophet; this is the meaning 
used here. Cf. Snouck Hurgronje, op. cit., 56f. This meaning should be distin
guished fro~ the Sherif Cor prince) of Mecca .. 

'1.9. On the four basic schools of law, the Amm, Hana~, Shafi.'i, and Hallhali 
schools and their significance in Islam, d. ~Ucud Works of C. Snouck Hur
gronje, ed. G. H. Bousquet andJ. Schacht CLeiden: Brill, 1957), 52.ff. 

30. In 883 troops and representatives of the Egyptian and the Persian ruling 
dynasties, the Tulunids and the Saffarids, hoth nominally vassals of the waning 
Abbasid Caliphate, battled in the streets of Mecca over a question of precedence. 
in a religious ceremony. The guilds mentioned above helped, "for good money," 
to decide the conHict in favor of the Egyptians. Cf. Snouck Hurgronje, Mekka, 
1,46. 

3 I. On synoiltismos, 5ee below, sec. ii:l and sec. ii, n. 9. 
32.. Revolt in .... D. 53'1. of the "Blues" end the "Greens," political parties 

With a race-track background, which is also revealed by the name: nika means 
"wins." It was bloodily suppressed by Bellsar. 

11 

The Occidental City 

l. Character of Urban Landownership and 
Legal Status of Persons 

A striking contrast to the Asian conditions is presented by the city 
of the medieval Occident, in particular by the city of the lands north 
of the Alps wherever it developed in a form approximating the ideal 

. type. 
Like the Asian and Oriental city, the European city was a market 

ccnter, the seat of trade and of the crafts, and a fortress. In both areas 
the cities had merchant and artisan guilds, and even the creation of 
autonomous constitutions by such guilds is found throughout the world, 
differences being questions of degree only. Again like the Asian city, 
both the ancient and the medieval city of the Occident-although with 
qualifications, to be specified later, in the case of the latter-contained 
the seigneurial seats of patrician families which held manorial estates 
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outside of-the city in addition to urban properties. often large o~S 
which in time were further increased out of the profits from the partlc1-
pation of the patriciate in the urban economic opportunities. iVlost Oc· 
cidental cities flf the Middle Ages also knew "lord prote,::ors" and 
officials of outside political lords who exercised varying degrees of au
thority within the walls. 

Finally, as in most of the rest of the world, the law applying to 
urban house iots differed in some way from that applying to agricultural 
land. But in the Occidental medieval city such differences in the real 
estate law constituted an essential feature, one that was almost never 
lacking except in certain transitional stages. Urban landed property was 
always alienable without restriction, inheritable, unencumbered with 
feudal obligations or obligated only to fixed rent payments, while peas
ant land was always restricted in multiple ways by rights reserved to 
the village, the manor, or both. In Asia and in the ancient world this 
distinctive treatment of urban real property cannot be observed with 
similar regularity. 
, If the contrast with respect to land law was only relative, the ~on' 

[rast between the East and the ancient world on the one hand and the 
medieval West on the other with respect to the legal status of the 
person was absolute. Everywhere, whether in the early Middle Ages 
or in Antiquity, in the Near or in the Far East, the City arose from a 
conHuence and settling together of outsiders, and because of the poor 
sanitary conditions of the lower classes it was able to maintain itself 
only through continuous new immigration from the countryside. Hence 
it has everywhere contained the most varied social elements. Examined 
office candidates and mandarins live within the walls together with 
illiterates despised as "mere mechanicks" and with men of the (very 
few) impure occupations in East Asia. Castes of many kiltds live to· 
gether in the Indian city, members of the patrician dans and landless 

,artisans in the cities of the Near East and of Mediterranean Antiquity, 
freedmen, serfs and slaves together with manorial lords, their court 
officials and servitors, ministeriales and mercenaries, priests and monks 
in the early medieval city. Seigneurial courts of all kinds could be 
located within the city, or the city itself with its entire territory could 
belong to the manor of a lord; the repair and the guard of the walls 
might then be entrusted to a group of castle vassals or to a stratum 
holding privileged "castle fiefs" or other special rights. Very strong 
status differences stratified the town dwellers of Mediterranean Anti
quity. To a much lesser degree this is true also of the early Middle Ages 
and of Russia up to the threshold of the present, even after the aboli-
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tion of serfdom. The Russian immigrant from the countryside con
tinued to be legally bound to his village of origin, and the mir could 
force him to return hy revoking his internal passport To be sure, the 
non-urban status order was almost everywhere modified in certain ways 
within the city. In India this took the form that the emergence of 
specifically urban' activities resulted in the formation of new castes which 
in fact, though not in law, were specific to the city. In the Near East, 
in Antiquity, in the early Middle Ages, and in Russia before the aboli
tion of serfdom, an important in8uence was exerted by the development 
that the broad strata of town·dwelling slaves or serfs would in fact
although again this found no immediate recognition in the law--:
merely pay a money tribute to their lon1, but otherwise would join the 
class of ec:onomically independent burghers on the same level with 
others who were legally free. The circumstance that the city was a 
market wi~h relatively permanent opportunities to earn money through 
commerce, or the trades induced many lords to exploit their slaves and 
serfs not as workers in their own houses or enterprises but as sources of 
annuities; they trained them to be artisans '.)r small merchants and per
mitted them to pursue their iivelihood in the city in return for the pay
ment of a body rent (Leibzins); at times (as in Antiquity) they also 
eqUipped them with working capital. In the public construction works of 
Athens we can thus find slaves and free men employed for wages in 
the same piece-work category. In the Roman territories, unfree men
either institord of their master or slaves working with their merx pe
culiaris2 as independently as any small burgher--can be found along
side free men in the crafts and in retail trade as well as belonging to 
the same secret religious communities (mysteries). The possibility of 
purchaSing his freedom intensified the economic effort especially of the 
unfree petty burgher; it is hence no accident lhat in Antiquity and in 
Russia a large part of the first fortur-'s acquired through continuous 
rational operation in trade or industry is found in the hands of freed
men. 1be Occidental city thus was already in Antiquity, just like in 
Russia, a place where the ascent from bondage to freedom by means 
of monetary acquisition was possible. This is even mOre true for the 
medieval city, and especially for the .medieval inland city. In contrast 
to an known urban development elsewhere, the burghers of the Dc
cidemal city engaged in status-conscious policies directed toward this 
goal. 

In the early period of ample economic opportunities, the inhabitants 
of the cities had a common interest in their full utilization. Population 
growth through immigration was seen as a way to increase the oppor-
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tunities for siles and acquisition of every individuaL For the -same rea
son the burghers had a common interest in the elimination of the 
possibi)jty that a serf, once he had become prosperous in the city, would 
be requisitioned for house and stable service by his lord, if for no other 
reason than to extort a ransom from him. This was repeatedly practiced 
by Silesian noblemen as late as the eighteenth century and by Russians 
sti)) in the nineteenth century. The uroon citizenry therefore usurped 
the right to dissolve the bonds of seigneurial domination; this was the 
great-in fact, the revolutionary-innovation which differentiated the 
niedieval Occidental cities from all others_ In the central and northern 
European cities appeared the well-known principle that Stadtluft macht 
frei,' which meant that after a varying but always relatively short time 
the master of a slave or serf lost the right to reclaim him. The principle 
was translated into fact to very differing degrees. Very often, in fact, 
cities were forced to promise not to admit unfree men, and with the 
narrowing of economic opportunities this barrier was often not un
w~come to them. Nevertheless, in general the principle prevailed. In 
the cities the status differences disappeared--at least insofar as they 
signified a differentiation between "free" and "unfree" men. 

On the other hand, there developed in many of the northern Euro
pean urban settlements, where originally internal political equality of 
the settlers and free election of the municipal officials had obtained, a 
stratum of honoratiores: Council-seated families (Ratsgeschlechter), 
monopolizing the municipal offices by virtue of their economic inde
pendence and power, became differentiated from the other burghers. 
Furthermore, in many cities of the South, but also in some rich North
ern (including German) cities, even as in Antiquity, we find from the 
very beginning a division into equites-people who maintained a stable 
(we would call it a "racing stable" today since it was kept for tourna
ment purposes)--~r Konstaffeln f on the one hand, and common 
b}!rghers on the other. The former gloup constituted a speciftcally urban 
nobility; hence this was evidently a status (standische) differentiation. 

However, this development was countered by another one tending 
to enhance the status unity of the urban citizenry, whether noble or 
not, vis-a-vis the non-urban nobility. Toward the end_of the Middle 
Ages, at least in northern Europe, the "nobility" of the urban patri
cians was no longer acknowledged by the knightly nobility of the coun
tryside because of their participation in economic acquisition and-this 
was palticularly stre:ssbi-because they sat together with the craft guilds 
in the municipal governments. Consequently, the urban patriciate was 
denied the qualiHcation for tournament, for participation in noble en-
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dowments (Stiftsfahigkeit), connubium with the nobility and the ca
pacity to enter into feudal relations and to hold fiefs (the latter in 
Germany with the only temporary exception of the burghers of the 
privileged "Free Imperial" cities). 

Of the two trends, one toward a relative levdling of status differ
ences, and the other toward more internal differentiation within the 
city, the latter generally dominated in the long run. At the close of the 
Middle Ages and at the beginning of modem times, nearly aU Italian, 
English. French, and German cities--insofar as they had not become 
monarchical city states as in Italy-were ruled by a council-patriciate 
or a burgher corporation which was exclusive towards the outside and 
a regime of honoratiores internally; this was true even when--as a hold
over from the period of crafts dominance--such notables were still 
obliged to maintain formal membership in one of the craft guilds. 

The cutting of status ties with the rural nobility was carried cut 
quite conSistently onl y in theJl1 unicipal corporations of northern Europe, 
while in the South, specifically in Italy, by contrast, almost the entire 
nobility moved into the cities as the power of the municipalities in
creased. This latter trait was even more characteristic of Antiquity. 
where the city origlnated precisely as the seat of the nobility. The 
ancient and, to a lesser extent, the medieval southern European city 
thus in a sense form a transitional stage in this respect between the 
Asian and the northern European city types. 

Beside! these differences, the decisive common quality of the ancient 
Occidental and the typical medieval city lies in the institutionalized 
association. endowed with special characteristic organs. of people who as 
"burghers" are subject to a special law exclusively applicable to them 
and who thus form a legally autonomous status group. This quality of 
the polis or comune ,as a special status group (Stand) can be found, as 
far as is known, in all legal systems other than the Mediterranean and 
Occidental only in the most rudimentary form. The most likely places 
[where its existence might still be shown by further research] would 
be Mesopotamia, Phoenicia, and Palestine at the time of the wars of the 
Israelite confederacy with the Canaanite city nobility; perhaps it might 
be found also in some maritime cities of other areas and periods. For 
instance, in the cities of the Fanti tribes of the Gold Glast, which were 
described by Cruickshank~ and after him' by Post,O a city king presided 
over a ('council" as primus inter pares among the members, in whose 
hands were the -:ourt of law and the administration; the members in
cluded I. the cabboceers, heads of patrician families distinguished by 
wealth and a socially appropriate style of life (hospitality and con-
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spicuous consumption); 2. the elected foremen of the city quarters 
which were organized as military assodations directed by elders and 
elected foremen, were quite independent of each other, and in fact 
often feuded with each other; 3. the 1?"'ins, hereditary police officials 
of the city quarters. Similar preform~tions of a polis or commune consti· 
lOtion may have appeared elsewhere in Asia or Africa. However, noth· 
ing is known of cotporate "burgher rights." 

2. The Rise of the City as a Confraternity 

The fully developed ancient and medieval city was above all con· 
stituted, or at least intetpreted. as a fraternal association, as a rule 
equipped with a corresponding religious symbol for the associational 
cult of the burghers: a city-god or city~int to whom only the burghers 
had access. It is true that many Chinesedties aOO had a special god (often 
an apotheosized mandarin), hut theze he retained the character of a 
functional deity in the pantheon. 

In the Occident, the ass~iation of the city community as such 
owned and controllecl property. While the famous dispute of the Alids 
with the community over the "Gardens of Fadak"-the fiISt economic 

~·.cause for the separation of the ski'ak-was a conflict over dynastic 
'Versus community property, the "community" in whose name the repre
sentatives of .the caliph claimed the land was the religious community 
of Islam, an~ not a political "community" of Mecca which, in fact, did 
not exist.1 A' "commons" owned by the urban settlement may have 
existed eJsewhere, just as it did in village communities. Also, princes 
sometimes had specmcally urban tax SOWttS. But a municipal financial 
administration, such as was known in the ancient or medieval city, ap' 
pears at best only in the barest rudiments. 

One of tte foremost factors responsible for the peculiarities differ· 
entiating the. Mediterranean city of all periods from the Asia.'l city is 
the absence of magical and ani;';'1.istic caste and sib constraints and of the 
corresponding taboos among the free townsmen. In China it has been 
the exogamous and endophratric sib, in India (since the victory of the 
patrimonial kings and the Blflhmans) tn addition the endogamous and 
exclusive caste with its taboos which has prevented any kind of fusion 
of city dwellers into an ass~iation of burghers based on religious and 
secular e<]uality before the law, connuWum, commensality, and soli
darity against non-members. Became of the taboo'protected caste closure 
~bis applies to India even more strongly than to China; it is at least 
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in part due to this factor that India had a population which. from the 
legal point of view, 'was 90 per cent rural, whereas in China the city 
played a considerably more signi6cant role. While for me inhabitants 

. of an Indian city a communal cult meal was an impossibility, the Chi
nese, due to their sib organization and the overwhelming importance 
of the ancestor cult, had no need for one. However, only taboo-bound 
people like the Indians and (to a much lesser degree) the Jews went so 
far as to exclude even private commensality. In India this was taken 
to such length that even the mere glance of one outside the caste 
suffices to de6le the kitchen.' 

It was still true in Antiquity that the religious ceremonies of the 
gens were as inaccessible to non-members as was the Chinese ancestor 
cult. On the other hand. already for the ancient polis it was (according 
to the Hellenic tradition) one component of the (real or 6ctitious) act 
of "housing together" (s~) that the individual pryt4nei4 of 
the communities joining in the establishment of the city, the localities 
of their cultic meals, were replaced by a common city prytuneion.- This 
was originally an indispensable feature of the city which symbolized 
the commensality of the urban clans in the wake of their confraterniza
tion. Neveltheless. officially the ancient city at 6rst continued to he 
organized in sibs and superordinate groups which often rested (at least 
fictionally) on common descent and formed strictly exclusive cult as
sociations. Membership was purely personal [i.e., not territorial or oc
cupationaIJ. It was the belief of the ancient townsmen-which was not 
without practical consequences---that their cities had origi~ted ,as 
freely-wined associations and confederations of groups which were partly 
of a clan character and partly (as is probable for the phratries) of a 
military,character, and which in the later reorganizations d the cities 
had become schematized along teChnical-administrative lines. For this 
reason the cities of Antiquity were religiously exclusive not only toward 
the outside, but also internally against everyone who did not belong to 
one of the confederated sibs-that is, against the plebeians, and for this 
reason they remained compartmentalized into initially velY exclusive 
cult associations. 

With respect to this trait-that of a confederation of noble families 
-the southern European city of the early MiddJe Ages, especially the 
maritime city, closely resembles the ancient city. Within the waDs each 
noble family had its own fortress or, if not, a fortress shared with other 
falQilies, in which case its use was regulated in great detail (as is docu
mented for Siena).1o Feuds between noble families raged as violently 
within the city as outside, and some of the oldest urban ward systems 
(for example, the division into alberghi) presumably wele delimitations 
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of feudal" power claims. However. it is most important that there were 
no residues-such as had still been present in Antiquity·~f religious 
exclusiveness of the sibs toward each other and toward the outside. 
This was a consequence of the historically memorable event which 
Paulus jusdy thrust into the foreground in his Epistle to the Galatians: 
that Peter. in Antiochia. had 'partaken of the (ritual) communal mC"3l 
with uncircumcised brethren [Gal. 'l.]. Ritual exclusiveness had all ~dy 
begun to wane in the ancient city; the clan less plebs obtained at 
least the principle of ritual equality. In medieval Europe. esperia\l~' 
in the central and northern European cities, ritual exclusivenes!: was 
never strong, and the sibs soon lost all importance as constituencies of 
tJle city. The city became a confederation of t.lrI. individual burghers 
(heads of households), and the membership of the burghers in non
urban associations also lost all practical significance for the city com
mune itself. Already the ancient polis was thus on the road to becoming 
an institutionali1.eCi "commune" (GemeinJe) in the mind of its in
habitants. However, in Antiquity the concept of the "commune" was 
fully differentiated from that of the "state" only with the city's incor
poration into the large Hellenistic or Roman territorial states, which at 
the same time robbed the city of its political independence. The 
medieval city. by contrast, was a "commune" from the very beginniltg, 
even though the legal concept of the "corporation" as such was only 
gradually fotInulated. 

3. A Prerequisite for Con fraternization: 
Dissolution of Clan Ties 

In the Occident. taboo tarriers like those of the Indian and Equa
torial areas were absent, as were the magical totemic, ancestral and 
caste props of the clan organization which in Asia impeded confrater
nization into a city corporation. A thorough totemism and the casuistic 
adherence to sib exogamy arose-probably at a relatively late point of 
time-precisely in those areas where large-scale politico·military and, in 
particular, urban associations never developed. In the religions of West
ern Antiquity we find only traces of these phenomena, either residuals 
or rudiments. The reasons for this, insofar as they are not specifically 
religious, can only be vaguely guessed. The mercenary soldiering and 
the piratical life of the early period, the military adventures, and the 
numerous inland and overseas colony foundations, inevitably leading 
to intimate permanent associations between tribal or at least clan 
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strangers, seem with equal inevitability to have broken the strength of 
the exclusive clan and magical ties. Even though in Antiquity clan ties 
were everywhere artificially reinstituted, for tradition's sake, by the di
vision of the newly founded communities into "gentile" associations and 
phratries, it was not the sib association but the military association of 
the polis which now constituted the basic unit. The century-long 
wanderings of conquering warrior-associations ci the Germanic tribes 
before and during the. Great Migration (V Qlkerw~ng), their 
mercenary soldiering and their war expeditions under elected leaders, 
must have resulted in an equal number of impediments to the rise of 
taboo and totemic ties. Even though they are said to have settled, wher
ever possible, according to real or fictitious sibs, other fotm5 of associa
tion were much more important. The legislative-judicial and military 
association of the "hundreds," the "hide"-system as the basis for the 
allocation of public burdens, later the relationship to a prince: follow
ing and vassaldom-thcse were the decisive elements, and not some 
magical dan ties which never really developed, perhaps precisely be
cause of these circumstances. When Christianity became the religion 
of these peoples who had been so profoundly shaken in all their tra

ditions, it finally destroyed w!latever religious significance these clan 
ties retained; perhaps, indeed, it was precisely the weakness or absence 
of such magical and taboo harriers which made the conversion pos
sible. The often very significant role played by the parish community 
in the administrative organization of medieval cities is only one of 
many symptoms pointing to this quality of the Christian religion which" 
in dissolving clan ties, importantly shaped the medieval city. Islam, by 
contrast, never really overcame the divisiveness of Arab tribal and clan 
ties, as is shown by the histOIY of internal conBicts of the early caliphate; 
in its early period it remained the religion of a conquering army of 
tribes and clans. 

4. Extra-Urban Associations in, the Ancient and 
Medieval C itJ' 

Let us recapitulate the basic distinctions. A common trait of all 
cities in the world is that they were to a large extent settlements of 
people previously alien to the given location. Chinese, Mesopotamian, 
Egyptian, and occasionaIly even Hellenistic warlords founded cities, 
reloca~d them, and se~tled in them not only voluntalY immigrants but 
also hum,an livestock rustled from here and there as need and oppor-
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tunity dictated. This was most pronounced in Mesopotamia, where the 
forced settlers first had to dig the canal which made possible the con
struction of the city in the desert. As the prince with his official ad· 
ministrative apparatus in such cases remains the absolute master, no 
municipal association can develop or only the most feeble beginnings 
of one. The urban population often retains its tribal identity with con
nubial segregation or, where this is not the case, it a t least retains the 
membership in its former local and clan associations. Not only the 
Chinese town-dwellers nonnally stayed members of their rural com· 
munities of origin, but also broad st~ata of the non-Greek population 
of the Hellenistic Orient. Thus, the legend of the New Testament 
justifies the birth of the Nazarene in Bethlehem with the explanation' 
that the sib of his father had its land there (its Hantgemal, in the words 
of the [9th century] German translation, the H eli and), 11 for which rea
son-thinks the legend-it also had to undergo the census count there. 
The situation of the Russian peasant migrating into the city was no 
,different until very recently: he retained his right to the land as well 
as the duty to share, upon demand of the village community, in the 
public burdens of his native village. Under such circumstances no legal 
status of urban citizenship (Stadtburgerrecht) arose, but only ~n as
sociation for sharing the burdens and privileges of those who happened 
to inhabit the city at any give~ time. 

The Hebraic synoikismos, too, was based on sib associations. The 
reconstitution of the polis of JeIusalem by Ezra and Nehemiah was 
effected, as the tradition has it, according to dans, namely by settling 
together delegations of each rural sib which possessed full political 
rights; only the danless, politically rightless plebs was organized ac
cording to place of origin.I2 Even though a man was a citizen as an 
individual in the ancient Greek and Roman city, [he obtained this 
quality] originally only as a member of his sib. Every Hellenic and 

, Roman synoikismos apd every colonizing conquest of e;;rly Antiquity 
took a form, at JCllst according to tradition, which was similar to the 
reconstitution ci Jerusalem, and even Democracy was initially unable 
to abolish the organization of the citizenry into sibs (gentes) and the 
superordinated phratries and phylae, but had to rely on indirect means 
to render politically innocuous these purely personal cult associations 
which were dominated by the aristocratic families. 

In Athens, qualification for the "legitimate" offices was restricted to 

member:; of clans which had a cult center (a Z(",," ip,utoi). The Roman 
tradition knows of many cases of cities founded through the settling to
gether of natives and peoples of alien tribes; ritual acts confirmed the 

 



'tHE CITY' (NON-LECnlMA'I'P. DOMlNA'Il0N) [Ch. XVI 

formation d a fraternal religious community out of the separate ele
ments, with a communal hearth and a municipal god housed on the 
capitol, but at the same time the population was organized into gentes 
(clans), curiae and mbus (the latter two the equivalents of the Greek 
phtatries and phylae). These divisions, an indispensable feature of every 
ancient city, quite early became to be created artificially (as is indicated 
by the round numbers of such units-typically 3, 30, or Il.) for the 
allocation of the public burdens. Nevertheless, membership in one of 
these associations remained the distinguishing mark of the citizen with 
full rights, entitled to participation in the religious cult and qualified 
for all oflices which required communication with the gods (in Rome:, 
participation in the auspicla). It was the need to qualify for participation 
in the religious rites which made such membership indispensable. for 
an association with claims to legitimacy could rest only on the basis of 
the traditional, ritually oriented organizational forms such as the dan. 
the military association (phratry), and the political tribal association 
(phyle), or at least had to create such a basis by fiction. 

All this was quite different in the medieval "founded" Clues, par
ticularly in the North. Here, at least in a new foundation, the burgher 
joined the citizenry as an individual, and as an individual he swore the 
oath of citizenship. His personal membership in the local association 
of the city guaranteed his legal status as a burgher, not his tribe or sib. 
Here, too, the city foundations often encompassed persons originally 
foreign to the p?rticular locality and at times even merchants of al
together alien extraction. At least in the case of new foundations this 
happened when the founders extended the pIlvileges of citizenship to all 
comers; of course it occurred to a much lesser degree when old settle
ments were transformed into cities. As is quite natural, the foreign 
merchants attracted from the entire Western orbit, from Rome to Po
hnd, \V ho ~re documented in Cologne, did not become members of the 
urban ccn;"lAratio [of A.D. II J2], the creation of which was, rather, the 
work of precisely the native propertied strata. Nevertheless, sometimes 
even complete foreigners were enfranchised. 

A special position, corresponding to that of the "guest peoples" in 
Asia, was occupied in the medieval cities only by the Jews-a f act which 
in itself is interesting. In an Upper Rhine document, it is true, a bishop 
stresses that he invited Jev..'S into his town "for the greater glory of the 
city,"U and in the [nth century] Cologne parish documents registering 
real estate transactions, the Schreinsurkunden, the Jews appear as 
owners of lots intermingled with those held by Christians.14 Neverthe
less, the ritual exclusion of connuhium--otherwise foreign to the 0c
cident-and the actual impediments to table community between Jews 
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and non-Jews, but above all the absence of a common share in the ritual 
of the Lord's Supper, effectively prevented fraternization. The medieval 
city, after all, was still a cultic association. The city church, the city 
saint, participation of the burgher in the Lord's Supper, the official cele
brations of the church holy days-aU these are obvious features of the 
medieval city. But the sib had been deprived of all ritual significance 
by Christianity, for by its very nature the Christian congregation was a 
religious association of individual believers, not a ritual association of 
dans. The Jews, therefore, remained from the beginning outside the 
burgher association. 

In spite of all this, the medieval cit)" just like the ancient city, was 
a secular foundation, even though it still required the bond of a shared 
cult and ecclesiastic parishes were often (perhaps always) among its 
constituencies. The parishes acted not as ecclesiastic associations nor 
by means of eccelesiastic representatives, but rather through the lay 
elders of the parish communities who, together with the purely secular 
board of Schoffen and at times the merchant guilds, participated on 
behalf of the burghers in the legally decisive acts. Full membership in 
the ecclesiastic community was the prerequisite for urban citizer.ship, 
rather than birth into a sib which satisfied certain cult requirements as 
in Antiquity. Initially, the differences between the medieval and the 
Asian city were not as yet of a fundamental nature. The local god, 
corresponding to the locaI"'saint of the medieval city, and the cult com
munity of the citizens were indispensable elements of all early cities of 
Near Eastern Antiquity. However, the re~ettlement policies of the men
hunting Great Kings afParet~tly destt,:;yed this tie between the <:ult 
community and the city and turned tht: city into a purely administrative 
district within which all h">~'lbitants, whatever t.he'!r tribal or cult mem
bership, shared the sar,)t; manner of life and the same opportunities. 
Evidence for this conclusion may be seen iii the fate of the Jews carried 
into [the Babylonian] Exile: or,ly the st<lte offices, which demanded a 
knowledge of writing and appdtently also ritual qualifications, seem to 
have been closed tc them. Offici~ Is of ·o,~ urban "commune" or muni
cipality as such do not seem to have existed in the [Near Eastern} 
cities. The various foreign groups, ju~t lih· the e,,;led Jews, had their 
own elders and priests-in other worJs, they remained "guest peoples." 
In pre-Exile Israel, the metics (ger:m) stood o:ltside the ritual community 
(they were originally not required to be circumcised); among these we 
nnd almost all the artisans.l~ Hence they were guest tribes, just like those 
of India. There it was the caste taboo which ruled out ritu"l confraterni
zation of the city inhabitants. In China, each city had its own god (often 
a former mandarin of the city who had become the object of a cult). 
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But in all Asian cities, including the Near &stern ones, the phenomenon 
of a "commune" was either absent altogether or, at best. present only 
in rudimen~s which, moreover, always took the form of kin-group asso
ciations that f',xtended also beyond the city. The religious commune of 
the Jew's after the Exile, [a seeming exception,] was ruled in a purely 
theocratic manner. 

5. The Sworn Confraternization in the Occident: 
Legal and Political Consequences 

The Occidental city--and especially the medieval city, which for 
the time being shaH be our only concern-was not only economically a 
seat of trade and the crafts, politically in the normal case a fortress and 
perhaps a garrison, administratively a court district, but beyond all this 
also a sworn confraternity. In Antiquity the symbol of a confraternity 
was the joint election of the l'rytaneis.1

• In the Middle Ages the city 
was a sworn comune which had the legal status of a corporation, al
though this was attained only gradually. Hatschek points out that as late 
as I 31 3 English cities could not obtain a "franchise" because, to PUt it 
in modern terms, they had no "legal personality"; only under Edward I 
[ I 2.7.2. -, 30 7] had cities first appeared as corporations.1? 

Everywhere, not only in England, the burgher a~sodations of the 
emerging cities were initially treated by the political power, the lord of 
the city, as passive liturgical associations of urban land owners who' 
shared in certain specific tasks and duties as well as privileges: market 
monopolies and staple rights, rights of practicing and of controlling the 
practice of certain trades, participation in the city court, spe<:ial military 
and taxation treatment. Moreover, the economically most importam of 
these privileges initially were not in a formal legal sense acquisitions of 
the burgher associations, but the property of the political or manorial 
lord of the city. It was he, rather than the burghers, who formally a..,:
qui red these important rights which were to the immediate economic 
advantage of the burghers; the lord's indirect financial benefit lay in the 
tax re.sources which he thus developed. In Germany, for instance, such 
rights were in the oldest cases royal grants to a bishop. on the basis of 
which he could and did treat his town·dwelling sub~cts as privileged. 
At times, as in Anglo·Saxon England, pennission to settle in the market 
town was an exclusive privilege of the neighboring manorial lords, to 
be bestowed upon their own serf~ only (but not upon those of apy other 
lord), whose revenues they then proceeded to tax. Th,~ ~rban court was 
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either a royal or a seigneurial court; the Schoffen' s and other court func
tionaries were not representatives of the burghers, even when they were 
elected by them; as officials of the lord they judged according to his 
statute. The universitas civium, which term soon appears everywhere, 
thus was initially heteronomous and heterocephalous; it was incorporated 
in other political and frequently also in manorial associations. However, 
this situation did not remain unchanged for long. 

The city became an institutionalized association Canstaltsmassige 
Vergesellschaftung), autonomous and autocephalous (e"en though to 
varying degrees), an active "territorial corporation"; the urban officials, 
in their entirety or in part, became officials of this institution CAnstalt). 
It is of great importance for the development of medieval cities that 
from the very beginning the privileged position of the burgher was a 
right of the individual also vis-a-vis outside parties. This was' not only 
a consequence of the "personalis( approach to law, common to both 
Anti<luity and the Middle Ages,l& under which the members of a 

,group were considered to have-as a matter of group privilege-a 
".:oubjective" right to be dealt with under a common "objective" law. 
An9ther source for this position of the burgher, especially for the 
Middle Ages, is to be sought, as Beyerle stressed quite correctly,20 in 
survivals from the Germanic judicial system and in particular in the 
I:onceptof the Ding-community. As an active member in that community 
-and that means, as a judge in the Ding-court-the burgher and 
member of a legally autonomous group himself creates the "objective" 
law to which he is subject We have previously spoken about the 
significance of this institution for the formation of law_21 A right of this 
type did not exist for those subject to the law of almost all cities of the 
world. COnly in Israel can traces of it be found. and we shall see what 
special circumstances caused this exception.) 

For the development of the medieval city into a burgher association 
two circumstances were of central significance: on the one hand, the 
fact that at a time when the economic interests of the burghers urged 
them toward institutiop.alized association Canstaltsmassige VergeseU
schaftung) this movement was not frustrated by the existence of magic 
or .religious harriers, and on the other hand the absence of a rational 
adr:unistration enforcing the interests of a larger political association. 
Even if only one of these conditions was violated-as in Asia-the 
strongest common economic interests of the city inhabitants enabled 
them to achieve no more than transitory uni6cation. The rise of the 
medieval autonomous and autocephalous city association, with its ad
ministrative council headed hy the Konsal, Majer [mayor] or Burger-
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meister, is a process that differs in its very nature not only from the 
development of the Asian city but also from that of the ancient polis. 
We will have to discuss this in detail later [infrQ, ch. XVI: iii:6--8], 
but may note now that the specifically urban constitution of Antiquity 
under the domination of honoraciores from the militarily qualified sibs 
always represented-and most pronouncedly so in its most typical exam
ples-a transformation of the power of the city king on the one hand, and 
of that of the sih elders on the other. Especially in those medieval cities 
which are most typical for their time, matters were quite different. 

In the analysis of this process it is, however, indispensahle to keep 
apart the formal juridical and the sociologically and politically relevant 
aspects-a precaution which has not always been observed in the disputes 
over the various "city theorie$." In a formal legal sense the corporation 
of the .burghers and its authorities had their "legitimate" origin in Creal 
or fictitious) privileges granted by the political and at times by the 
manOIlal powers. It is true that to some e~tent the actual process corre
sponded to this formal pattern. But quite often, and especially in the 
most important cases, the real origin is to be found in what is from the 
formal legal point of view a revolutionary uSUIpation of rights. To be 
sure, this cannot be said of all cases. We can distinguish a "spon
taneous" and a "derived" formation of medieval city associations. In the 
Hspontaneous" case, the commune was the result of a political associa
tion of the burghers in spite of, or in defiance of the "legitimate" 
powers or, more correctly, of a series of such acts. Fonnal recognition 
by the legitimate authorities came only later, if at all. A "derived" 
burgher association was formed through a contracted or legislated grant 
of more or less limited rights to autonomy and autocephaly, issued hy 
the city founder cr his successors; it is found frequently in the case ci 
new foundations as a grant to the settlers and their descendants. 

The "spontaneous" usurpation through an act of rational association, 
a sworn confratemization (Eidverbruderung: coniwQtio) of the burghers, 
is found especially in the bigger and older cities, such as Genoa or 
Cologne. As a rule, however, a combination of events of both kinds 
occurred. In the documentary sources of urban history, which by their 
nature overemphasize the continuity of legitimacy, such usurpatory COn
fraternizations are as a rule not mentioned at all; it is usually only by 
accident that one can be documented. As a result, the frequency of the 
"deIlved" origin is almost certainly overrepresented in the sources, at 
least with respect to cities which were already going concerns at the time 
of the commune fonnation. Only a single laconic note mentions the 
Cologne coniuratio of I I 12. The Schoflenbank of the Cologne 1ltstadt 
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and the-parish representatives particularly of the Saint-Martin suburb, 
the new settlement of the mercatores, probably appear on the docu
mented transactions precisely for the reasan that they were "legitimate" 
authorities.'2 And the opponents of the burgher ass f)Ciat ion. the city 
lords, would naturally always be ready to make an issue of questions of 
formal legitimClL y. such as (in Cologne) that some of the aldermen 
had not sworn an oath [of ohediencel.n or· to use similar pretexts for 
complaint. It was, after all, in such things that usurpatory innovations 
would find their formal expression. The edicts of the Hohenstaufen 
emperors against urban autonomy took a different line: they did not 
forbid this or that form of legal innovation, but the very coniuTationes 
themselves.2f It is quite indicative of what strata were the driving power 
behind such acts of usurpation that in Cologne. even at a much later 
time, the Richerzeche (guild of the rich), which from the point of view 
of legitimacy was nothing but a private club of wealthy citizens, could 
successfully assert the right to confer citizenship-a quality which was 
legally <Juite independent from meml,eT9hip in this club. The majority 
of the larger French cities obtained their urban constitutions in a 
similar way through acts of sworn confratemization of the burghers. 

6. The coniurationes in Italy 

The real home of the coniuratio, however, is obviously to be found 
in ltaly.2' In the overwhelming majority of cases the city constitution 
was here formed 'n the "spontaneous" way, by coniuratio. It is in Italy, 
therefore. that in spite of the ambiguity of many sources the sociologi
cal meaning of the burgher association can best be determined. Its 
general precondition was the partly feudal, partly prebendal appropria
tion of powers of domination characteristic for the Occident. We have 
to picture urban conditions prior to the coniuratio on the whole as 
rather similar. in spite of differences in detail and between 'cities, to 
the peculiar anarchy preVailing in Mecca, which for this reaSon was 
described above at some length. Numerous claims to authority stand side 
. by side, overlapping and often conflicting with each other. Episcopal 
powers of seigneurial and political nature; appropriated vicontiel and 
other political office powers resting partly on chartered privileges and 
partly on usurpation; powers of great urban feudatories or freed minis
teriales of the king or the bishops (capitanei); those of rural or urban 
subfeudatories (valvassores) of the capitanei;26 allodial clan properties 
of most varied origin; countless owners of castles fortified on their own 
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authority or tha t of some other power, a privileged estate wielding 
authority over a broad stratum of clientes, either bound or free; occupa
tional unions of the urban economic classes; judicial powers based on 
manorial law, on feudal law, on territorial law and on ecclesiastic law 
-all these an~ round in the sam~ city. Temporary treaties, similar to 
the "ties" of the Meccan p3tridan sibs, interrupted the feuds of the 
armed interests within and Dutside the city walls. Officially the legit.imate 
lord of the city was either an imperial vassal or---as in most cases-the 
local bishop; by virtue o~ ";5 ~nmbination of secular and religious in
stmments of power, the latter usually stooo the best chance of impo.!iing 
an effective rulership. 

The typP. of eoniuT'atio which under the name of a compagna com
m1misZ7 or some similar desig'nation prepau!:d the w<ly for the political asso
ciation of the later "city" was likewise concluded for a concrete purpose, 
and usually for a definite time period or until further notice; it could 
thus be dissolved again, At times, during the e,; ... ly period, several such 
"companies" can be found within the same City walls, but permanent 
significance was reached only by the sworn i..ssociation of the "whole" 
community-Le., of aU those ~roups which at the given time effectively 
claimed and held military power within the city. In Genoa this associa
tion was at first renewed every four years. The opponent varied with 
the conditions of the locality, In Milan the coniu.T'atio of the arms-bearing 
townsmen of A,D, 980 was directed against the bishop, while in genoa 
the bishop and the vicontiel familie~ (who had appropriated the seo.;lar 
seigneurial rights-later on transformed into tax claims) seem initially 
to have been members of the urban COPUuratio.2I But here, too, the' 
later campagna 'commu.nis was directed against the power claims of the 
bishop and the Visconti_ 

The immediate positive aim of the sworn confraternity was the uni-
6cation of the local landowners for p~tive and defensive purposes, 
for the peaceable settlement of internal disputes, and for the securing of 
an adniinistration of justice in correspondence with the interests of the 
townsmen. But there were further goals. One was the monopolization 
of the economic opportunities offered by the city: only the members of 
the sworn association were to be permitted to share in the commerce of 
the city. In Genoa, for example, membership was a prerequisite for 
permission to invest capital in overseas trade in commenda partnerships. 
Another aim was the delimitation of the obligations owed to the city 
lord: the replacement of arbitrary taxation by fixed lump sum payments 
or by high [but determinate] annual payments. Finally. the city associa
tion took in hand the military organization for the pucpose of expand-
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ing the political and economic power sphere of the commune against 
the outside. Hence we find, only a short time after the formation of the 
coniurationes, the beginning of the wars of the communes against each 
other, w hie h by the earl y eleventh century had already become a chronic 
phenomenon. 

Within the city, the mass of the burghers was forced to join the 
sworn confraternization. The noble and patrician families which had 
founde~ the association would administer an oath to all inhabitants 
qualified by landownership; those who die' not agree to take it were 
forced into exile. This was not always immediately accompanied by a 
formal change in the existing organization of offices. The bishop or 
secular city lord often retained his position as head of an urban district 
which continued to be administered through his ministerialesj the great 
transformation was felt only in the existence of the burgher assembly. 

But this did not continue for long. In the last decades of the 
eleventh ct.ntury annually elected consules appear everywhere, often 
numbering up to a dozen or more; officially they were elected by the 

'citizenry directly Or by an electoral college of honoratiores, itself in 
theory elected by··the burghers but in practice merely certified by ac
clamation, which probably always usurped the right to nominate the 
officials. The consuls, salaried and entitled to take fees, completed the 
revolutionary usurpation by seizing all or the major part of judicial 
powers and the supreme command in wartime; they administered all 
affairs of the commune. In the beginning the consuls se.,em to have been 
often recruited from the noble judicial officials of the episcopal or 
seigneurial curia, who now obtained office £rom the sworn burgher fra
ternity by election rather than from the city lord by appointment. 

A college of sapientes (sages), often called the credenza. strictly 
controlled the consuls; it was formed at times by the former [i.e., episco· 
pal or seigneuriaI] scabini, at times by honoratiores appointed by the 
consuls themselves or by an electoral college. In practice it usually con
sisted of the heads of the economically and politically most powerful 
families,.:who divided these positions among themselves. 

The initial coniurationes still observed the status separation into 
vassals (capilmlei), subvassals, ministeriales, castle lords (casteUani), 
and cives meliores-that is, persons economically qualified for military 
service; office and council positions were assigned proportionally to these 
groups. However, very soon the anti-feudal character of the movement 
came to the fore. It was forbidden to the consuls to accept fiefs or 
to "commend" themselves as vassals to a lord. The razing of the im
perial. episcopal and seigneurial castles within the city, their removal 
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to a place without the walls (this is found especially in the city privi
leges granted by the Salk emperors), the establishment of the principle 
that no castles could be built within a specified area around the city 
and that the emperor Or other city lords should not have the right to be 
Cjuartered within the city waIIs""""':these were among the first political 
achievements of the new regime, obtained either by force Or by extorted 
Or purchased gr ant from the emperor Or the bishop. 

The main legal achievement of the urban revolutions was the crcn" 
tion of a special trial procedure which excluded irrational means of 
evidence and in particular the test by duel (this is mentioned in many 
eleventh century privileges). The same interests thus assert themselves 
here as were catered to by the concessions of the English and French' 
crOwns to the burghers. The legal gains further comprised the prohibition 
against hailing burghels before non-urban courts, and the. codification 
of a special rational law for urban citizens which" the court of the consuls 
was to apply. 

In this manner the purely personal and temporary coniurationes 
developed into permanent political associations whose members were 
collectively, as urban citizens, subject to a spcd.J.1 and autonomous law. 
Formally, the new urban law Signified the e)Ctinction of the old per
sonality principle of the law. Substantively, it meant the destruction of 
the feudal associations and of patrimonialism, but not yet in favor of the 
principle of general compulsory membership for all inhabiting a given 
territory. The "bourgeois" Jaw was, rather, a status right of the members 
of the sworn fellowship of burghers; one was subject to it by virtue of 
membership in a status group which comprised the full citizens and 
their dependent clients. Even in the sixteenth century we stilI find in 
areas where the domination of the noble families in the citie~ had been 
preserved-as, for instance, in most Dutch communities-that the urban 
delegations to the provincial diets and to the Estates General did not 
represent the city as such, but only the urban nobility; this is revealed 
by the fact that frequently, in addition to the patrician delegation, repre
sentatives of the craft guilds Or other non-noble strata of the same city 
appear, who voted separately and definitely were not combined with 
the delegation of the patriciate of their city into a common city repre
sentation. This particular phenomenon did not appear in Italy, but in 
principle the situation was often similar. Although normally th.e urban 
nobility should at least have severed its ties with the feudal association, 
this was by no means always the case. The nobleman usually owned 
castles and manorial estates outside the walls in addition to his town
house, and was thus as a feudal 100d and fellow landowner a member 
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also of political associations other than that of the urban commune. 
In the early period of the Italian cotnune the municipal regiment W;"IS in 
practice 6rmly in the hands of families with a knightly style of life, 
regardless of whether the act of consociation formally prescribed a 
different arrangement and of whether the non-noble strata had in the 
past even effectively obtained a temporary share i'1 the regiment. The 
military importance of the knighthood gave it predominance. 

In northern Europe, particularly in Germany, the old scabinic fam· 
ilies CSchoffengeschlechter) played a decisive role to an even stronger 
degree than in the South, retaining administrative control in the early 
period even formally, or at least informally by combining offices in a 
personal union. At times, depending upon the distribution of power, 
the previous agents of the city lord, especially of the bishops. the de
pendent seigneurial servitors (ministeriales). also regained a share in the 
administration. Especially in cases where the usurpation had not been 
completdy effective-and this was nut infrequent-the lord. usually a 
bishop, obtained membership in the council for his ministeriales. In 
large cities like Cologne and Madgeburg the bishops had staffed their 
administration entirely or in part with free "bourgeois" Schoffen; these 
now tended to turn from sworn officials of the city lord into sworn repre
sentatives of the commune, associated with represen' 1tives of the coniuratio 
or sharing the administrative tasks with them. In the cities of Flanders, 
Brabant and the Low Countries, echevins appointed by the count began to 

be joined in the thirteenth century by town councillors or jurati (i.e., sworn 
delegates-their very name indicates the ori,~ill in an usurpatory coniura
tio) and by "burghermasters." These administrative representatives of the 
burgher strata were usually organized into separate "colleges," although 
at times they met with the echevins II a common assembly. They were 
delegates of a burgher fraternity which in Holland continued to exist 
into a later period as the corporation of the Vroedschap.29 

One must picture the conditions of this early period as very un
stable, with almost no formal regulation of the distribution of powers 
and competencies. Personal inBuences and connections were decisive 
as individuals gathered functions of many types into a single set of 
hands. A formally separate municipal administration with special office 
buildings and a town hall did not exist. In l~y as in Cologne, the 
citizenry ordinarily assembled in the cathedtills, while the executive 
committees probably met in private house:; or in club rooms. Meetings 
in club houses can be specifically documented. During the time of the 
revolutionary usurpation in Cologne [early I2.th century] the "house of 
the rich" (domm divitum) seems to have been identical with the "house 
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of the burghers" Cdomus civium), i.e., the seat of the administration, 
just as the leaders of the club of the rich-the Richeruche-must to a 
large extent then and later have been identical with the holders of the 
scabinic and other important municipal offices. Both of these hypotheses 
presented by Beyerle are almost certainly correct. 3Q An urban knight
hood as signi£cant as that in Italy did not exist in Cologne. In England 
and France the merchant "companies" played the leading role' In 
Paris, the wardens of the hanse of water merchants were even fonnally 
recognized as representatives of the citi2enry!2 In most of the large and 
old French cities, too. the urban communes originated in revolutionaIY 
usurpation by associations of burghers. merchants and urban rentiers· 
wh,o either united with the resident knights-as in the South-or with 
the confraternitates and guilds of the artisans-as in the North-to 
seize political power. 

7. ,The confraternitates in the Germanic North 

Associations such as the above-mentioned were not identical with 
the coniuratio, but they played an important role in its genesis, especially 
in the North. Due to the lack of an urban knighthood, the sworn con
fraternities of the Germanic North displayed archaic traits that were 
largely missing in the southern European countries. The confraternities 
might, of course, be specifically created for the purpose of political as
sociation and usurpation of power from the city lord. But the revolu
tionary movement in the North and in England couId also take its 
point of departure from the mutual protection guilds CSchutzgilden) 
which had there sprung up in great numbers. These had by no means 
been primarily created for the purpose of in8uencing political condi
tions. Originally they were substitutes for something their members 
frequently very much missed in the early medieval city: the backing of a 
clan, and its protective guarantees. They provided the seIvices otherwise 
supplied by the clan: help in case of personal in jury or threats, aid in 
economic distress, elimination of feuds between members by means of 
peaceful conciliation, and payment of the wergild liabilities of members 
(in an English case33

)' The guilds provided for the members' social 
needs by holding periodic feasts-a practice traceable to pagan Iitual 
meals-and for his funeral with the participation of the brethren; they 
guaranteed salvation of his soul through good deeds and secured for him 
from the common treasury indulgences and the benevolence of poweIful 
saints. It goes without saying that such protective associations also repre
sented jo~nt interests. including economic interests. 
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While the city unions in northern France were primarily sworn 
peace unions without other guild attributes, the Nordic and English 
city unions regularly bore the character of a guild. In England the 
typical form of the dty union was the [single] Gild Merchant, which 
monopolized retail trade within the dty. 3~ The German merchant guilds 
were in the majority of cases specialized in terms of particular branches 
of trade as., for example, the often powerful drapers' guild and the re
tailers' guild. This branch differentiation led to the use of the guild as 
the organizational form of long-distance trade--a function which dOt:~ 
not concern us here 

The dties did not, as was thought by many,3~ originate in the guilds. 
But the converse is always true: the guild originated in the cities. 
Furthermore, the guilds actually obtained domination only in a small 
number of cities (primarily in the North. and especially in England, 
as svmma convivia);U it was rather the patrician "families" -not at all 
identical with the guilds-who initially seized power in the cities. For 
the guilds were not identical with the coniuratio, the sworn city union. 
Lastly, it should also be noted that the guilds were never the only type 
of association in the city. Beside them we find the religious associations, 
comprising representatives of severa] or.of all occupations, and the 
purely economic, occupationally differentiated associations., the craft 
guilds CZunfte)Y Throughout the Middle Ages the creation of reli
gious unions, the confraternitates, occurred alongside that of associations 
with a political, guild or craft character, and the two types of move
ments overlapped and intersected in many wa ys. Especially among the 
artisans the religiOUS associations played a significant role, which varied 
over time. The fact that the oldest documentable religious society of 
artisans in Cennany, the fraiernitas of the Cologne bedsheet weavers 
CBettziechenwebeT) of 1149, is younger than the corresponding occupa
tional association38 does not in itself prove that the occupational union, 

'or rather the specifically professional purpose of the union, has every-
where been the original and earlier form of organization. Nevertheless, 
for the craft guilds this seems to have been the rule. It may. be ex
plained with the supposition that the associations of free craftsmen, at 
least outside of Italy, had been formed in the image of the seigneurial 
organization of dependent tributary artisans in units headed by a master. 
But in other cases the religious fr~emiuzs may have been the crystalliza
tion-point for the later occupational associatiop. Thus, as rc!cently as in 
the last generation, the formation of a Jewish trade union in Russia 
would begin with the purchase of the articles most important for the 
orthodox Jew: the rolls of the Torah. Similarly, numerous medieval 
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8IIOCi2tions of a basically occupiitiOftal orientatioa would bring soeisl 
and religious interests to the fore or would at leait, if they were pri
marily occupational, attempt to obUiR some religioUi recognition. ThNi 
was done by most guilds and in fact by all types of associations in the 
Middle Ages. lbis was by no means merely a cover-up for strong 
material interests. The fact that the earliest conRicrs of the joumeyn":n 
&s$Odations of later centuries arose not over working conditions, but 
over questiObs ~ religious etiquette, suc h as rank order in processions 
and similar problems. demonstrates again J.ow strongly evcn the status 
ev Iuations of the clanless f?urgher were conditioned by religiows eI«
ments. But at the same time the oth~r important point becomes quilie' 
clear: the enormous contrast between tha type of social situ.tion and 
that d taboo·dosed castes which would have pl"l'!duded any kind of 
confraternization into a commune. 

By and large, the membership of these .el1gious and s.xial fralemi
ties, whether they be thought older or younger in origin, was only 
approximately coterminous with that of the official occup tiona I associa
tions, the merchant companies and craft guilds, of which we will have to 
say more later on. The occupational groupings themselves, in turn, were 
not lways, as is often believed, splinter organizations which had with
drawn from an original unitary guild of all burghers (although this did 
itt fact occur at times), for some of the craft guilds were considerably 
'*ier than the oldest coniurationes. Nor were occupational unions initial 
stag or forerunners {If coniurationes, for they appear throughout die 
world, even where nq burgher commune has ever arisen. The effect 01 
a)) the!e associations was essentially indirect They facilitated the city 
union by habituating the burghers to the formation of coalition5 in the 
pursuit of common interests. and by providing models for the cum.ula
tion of leadership positions in the hands of persons who had gained 
experience and social influence in the direction of such associations. 

It was quik: natural, as the further development connrms, that in 
tlae North, too, it should everywhere have ~ the rich burghers with 
1ft interest in the independence of urban trading policy wno activdy 
penicipated alongside the nobility in the formation of the coniurario, 
bMnced it, kept the movement going, and forced the maS' of the dti
MIry to adhere to it by swearing the oath-an activity of which the 
light of the Cologne Richerzeche to grant membership in the commune 
• apparently a survival. Wherever economic aS$OCiations of the burghers 
t*1icipated at all in the coniuratio moven,,:nt alongside the patrician 
~i1ies," only the merchant guilds were nonnally involved. In Eng
Md we find the petty burghers, a t that time in revolt ag inst the 
-.c_uy, complaining a, late 31 the reig.. of Edward II [:307-J31.7] 
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that the porenleJ were demanding oaths of obedience from them alll! 
from the cnft gu.ilds, and that they were levying taxes by virtue of suc'h 
usurped powers.- Similar phenomena could probably observed in moil 

of the "spontaneous" cases of usurpatory urban confraterni'Zation. 
Once the revolutionary usurpations had met with success in seve1ti 

large cities, the political lords who founded new cities or granted new 
charters to existing ones hUITied, for reasons of competition, to concede 
to their burghers varying portions of the rights elsewhere obtained 
without ~iting f~ the f~mation of formal unions. Thus ~atc:ai~ 
m.ents of the city unions tended to sp~ universally. This was furThU 
aided by the fact that the entrepreneurs managing the settlement oper. 
lion 01" the pttooatptLDft settlers themselves, wherever they carried lUI-
6cient weight viH-YiI the city founder by virtue of wealth or socWI 
lIIalt, secured char~IS that granted the use of the municipal law of ON 
cl the oM-established ciriel. Thus the burghers; of Freiburg received a 
c .... rter ~aht of Ute ~ law, Ru.merous South German cities we~ 

,chartered with tht law of Freihurg. and ~ cities received the law 
of M~rl' In ~~ CbeS sbc ~ of the city whose law had 
been granMd was appealed to for MMftoritative interpretation. 1ne 
~thier r:be settlers desired by a city founder, the larger were the 
concessiom he found hirrwUf fOlald to grant. The 24 coniSU'aeor~, fori 
itt Freibutc. fot iftstance, to whom Konrad von lahringe&''''vowed the 
~rwtic1n of tW liberties of the burghers in DRew city;'" played a 
role equivalent to that of the Richtrucht in Colope. They 'W'CN 

granled considerable personal privileges, aad as 4!~ of. the ~ 
mune they initially had the city government in meir ftaAds. 

Among the most important attainments that were aained when 
princes or manorial lords founded a City or granted privilegee to it was 
the orga.uzation of the citizenry a5 a "cOtllmune" (G~,.J,) with its 
own administrative organs. In Germany the.e weie haded by a "coun
cil" (Rat), which was considered an indispensable MP«t 01. a "city" 
and its freedom. The burghers claimed the right of aUConoIDOUSly ap
pointing its raem.~ right waich was not o~ined with.1t struggle. 
". late as 12.32, Emperor Frakrick II prohibited aH city etIIlncik altd 
__ yors instituted by the burghen without consent of the ~, and 
tIM Biehop of WonDI obtained for himself or hi' ~lItiYe the 
MeiOMMhip in the roundl and the right to appoUst its JMmDerl,·1 
ha S~g towani the ad of tae twelfu.. century a council, conlisting 
r:X "P"'~WtiYe5 of the citizl:nry and five epi~ Mi""teriaks, Ie

pMced the bitftop's adaninistration. In Basel * hilJ.op .a.,.oo 10 

~ a. IJftJ*ial edict abolishing the COUJlcil ev.n tlzow~, IS ~ 
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- assumes, n its original establishment had been approved by the Emperor 
himself. But in numerous South Gennan cities the town magistrate 
(Schultheiss) appointed or con6tmed by the lord remained the actual 
head of the" city; the burghers could get rid of this control only by pur~ 
chasing the office from the city lord. In" the documents of almost all 
South German cities we find with increasing frequency, ~ide the 
Schultheiss, a Burgermeister, who in the end generally assumes 6rst 
rank. In contrast to the Schultheiss, he was'always a representative of 
the city guild, and his office thus originated in usurpation, not in the 
seigneurial administration. However, this fourteenth-a",lltury Biirger~ 
meisrer was-due to the different social composition of many German. 
cities-usually no longer a representative of the patIician families, as 
the Italian consules had been, but rather the representative of the 
occupational associations. Thus he belongs to a later stage of develop· 
ment, whereas the German counterparts of these Italian magistrates were 
the scabini non jur,," and consules of an earlier period. ~ 

In the beginning, active membership in the burgher association 
was bound up with possession of urban land which was inheritable 
and transferable, exempt from compulsory services, and either free of a 
seigneurial charge (Zim) or charged only Wi~l a 6xed amount. How~ 
ever, urban land was for city pUtposes subject to a municipal tax 
(Sch,ns); in Gennany, in fact, this became the identifying characteristic 
of bourgeois land tenure. Later other kinds of property also became sub
ject to municipal taxation, especially money or monetary metals. T own~ 
men not possessing land of this kind originally could only be protected 
guest residents of the city, regardless of their social status. 

8. The Significance of Urban Military Autonomy 
'in the Occident 

~ The right to participate in urban offices and in the council under~ 
went various changes which shall be discussed in the next section. But 
first we must once again raise the question of what ultimately caused 
the development of cities to start aIound the Mediterranean, and later 
in Europe, while preventing it in Asia. One answer has already been 
supplied, namely, that the development of an urban ccr:ftQtem;ty, and 
thus of an urban commune, was elsewhere impeded by the magic ties 
of the sib association and, in India, of the castes. In China the sibs were 
the bearers of the central religious concerns, the ancestor cult, and were 
therefore indestluctible. In India the castes were carriers of a speci6c 
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conduct of life, upon the observance of which the individual's fate in 
his next incarnation hinged; hence they were ritu'JIly exclusive vis-a-vis 
each other. But while the ritual obstacles to confratemization were 
indeed absolute in Indi~, the same cannot be said for' China-and even 
less for the Near East-where the sib ties constituted only a relative 
impediment. For these areas a quite different element still needs to be 
considered: the differences in the militaIY constitution and, above all, 
in"its economic and sociological foundations. 

The necessity of river regulation and an irrigation policy in the Near 
East and in Egypt, and to a Jesser degree also in China, caused the 
development of royal bureaucracies; initially these were charged only 
with construction tasks, but from this core ensued the bureaucratization 
of the entire administration which enabled the king, through this ap
paratus and the revenues supplied by it, to take the army administration 
undet his own bureaucratic management. The "officer" and the "sol
dier," an anny recruited by compulsory draft and equipped and fed 
from storehouses, became the foundation of military power. The result 
was the separation of the soldier from [ownership of] the means of war
fare-and the military defenselessness of the subjects. On such ground no 
political COmmune of burghers independent from the royal power could 
arise. The burgller was hert' simply the non-soldier. Things were quite 
different in the Occident where up to the time of the Roman emperon: 
the principle of self-equipment of the armies prevailed, whether these 
were peasant levies, knightly armies, Or burgher militias. But this signi
fied the military autonomy of the individual obligated to military service. 
The position of King Clovis vis-a-vis his military following illustrates a 
principle which is basic for all self-equipped armies: that tht- lord is to 
a very large extent dependent upon the good will of th~ soldiers whose 
obedience is the sole basis of his political power." He is more powerful 
than any individual one of them and also stronger than small groups, 
but an) larger association of his military men against him leaves him 
quite powetless. In this political structure the lord lacks the bureaucratic 
apparatus--an instrument of compulsion which is blindly obedient be
cause of its complete dependence; if the strata on whom his Iule is based 
coalesce against him, he cannot have his way unless he comes to terms 
with the militarily and economically independent honoratiores who staff 
his administrative positions and supply his dignitaries and local officials. 
But such associ3tions have always taken shape in the Occident whenever 
the lord approached his militarily independent subjects with new eco
nomic demands, particularly if these were demands for tnOn€y payments. 
The rise of the "Estates" in the Occident---and only there--can be ex-
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plained from these relationships, and the same gOt:'s for the developmen 
of the corporat£ and autonomous city commune. The financial strengtl 
of his urban subjects forced the lord to tum to them in case of nett 
and to negotiate with them. To be sure, the guilds of India and Chinll 
and thf! "money men" of Babylon also ~ed financial strength 
which compelled the king even there to impose certain restraints upon 
himself in order not to scare them away. But it did not enable the 
townsmen, however rich they may hare been, .~. ~te and to offer a 
milita,y checl: to the city lord. By COntrast, all ccmiwationss and city 
unions of the OcCident, beginning. with those;of early Antiquity, were 
coalitions of the armed stIata of the cities. This"was the ded5ive differ· . . 
ence. 

NOTES 
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18. Lay judges; a Carolingian institurion found as schepe7l, lchevim, SCAbi7ti 
:hWUgbOUf continental Europe. On their significance, see ·"Soc. of Law," above. 
~b_ VIn: iii, n. 53. 

19· On "personal law" and "personality plinciple." cr. "Soc. of Law." above, 
:h. VIR :;i:5. 

2.0. Konrad Beyerle, "Die Entstehung der Stadtgemeinde Koln," Zeitsrh,ift 
1M SAvig7ty-Stiftu7tg fur Rechtsgeschichte, Germ. Abteilung, XXXI (1910). I
),. (W) 

2-1. On the Di7tg (or thi7tg: the Germanic judicial assembly) and Di7tgg.e
Nejnsc:haft. d. "Soc, of l.aw," above, ch. VIII: iii:6. 

 



TUB CITY (NON-LBOlTIMATE OOMINA"l10N) [Ch. XVI 

:12. I.e •• rather than the new organs probably created by th~ 111:t coniuratioj 
!he latter do not become prominent in the documents until half a century to a 
century later. The SchOftenblmk (boud of lay judges) also served many admin
istrative functions under the rule of the city lord (here: the archbishop) and 
together ",;th the magistri of thc palish communities constituted the old admin. 
istrative stlucture. The Altsmdt was the old Roman settlement, the only walled 
part of the city until 1106 when after the temporary expulsion of the archbishop 
several suburbs were included in a new town wall; the Saint·Martin suburb out
side the old wall on the river Rats was the market settlement. See Beyerle. "Die 
Entscehung der Stadtgemeinde Koln," loco cit., 67. , 

1.3. Complaint by Archbishop KODzad of Hochstaden. in his Schiedsspruch 
of n~8. Cf. Hegel. Stiidtewesen, qp. cit., 185~ Xl., Stadte und Gilden der ger
manischen VOller im MiUelalter (Leipzig: Duncker &: Humblot, 1891), II, 33k 

4°· 
1.4, On the edicts of Emperor Frederick U of U3~, cf. below, n. 40. 
1.,. For much of tbe following, cf. Carl Hegel. Geschichte der StadUverf4S

sung in ltalien (Lcipzig; Weidmann, (847), II, chs. 4-6, which Weber seems to 
have had at hand while writing this section. 

z6. On the status of capimnei, valvassores and civn, cE. HegeL Stadt~verfas
sung, OJ'. cit., II, 144ff. a nd 161 f. 

1.7. Compagna comm~nis was the name of the association in Genoa, probably 
from 1099 on. Cf. Hegel. Stiiduverftl$sung, 011. cit., II. 178fi. 

108. The alliance of the bishop and the Genoese Visconti, descendants of the 
tenth-centulY ~s Ydo. in the eom1'agna of 1099 and later yea1!i was di
rected against the imperial margrave. The office revenues appropriaced by the 
viscountal families included gate" port, market and passport fees. CE. Erik Bach, 
lA cit~ de G2nes au XlI~ sieele (Kopenhagen: Nordisk Forlag, 19S5), 340 37. 43. 

29. On the development in the Low Countries, cf, Hegel. Stiidtewesen, op, 
cit., 190ff. For details on the Vroedschap (i.e., wisdom-the sapienus of the 
Latin terminology) guild. which existed in various Dutch towns into the 15th 
century, see Hegel, Stiidte und Gilden, 01'. cit., II. 267-7:t. • 

30. Beyerle, "Die Entstehung der Stadtgemeinde Koln." loco cit., 64-67. The 
hypotheses actually were first proposed by H. Keussen in "Die Entwicklung der 
alteren Komer Venassungsgeschicbce und ihre topographische Grundlage," W est
deuuche Zeitschrift, XXVllI (1910), S03ff. 

31. On English merchant "companies" and their role in local government, cf. 
Sylvia Thrupp, The Merchant Class of Medieval London 1300-1,5'00 (Ann Ar
bor: The University ci Michigan Press, 1962), chs. I-TI. 

3~. On the Paris hanse cus m4rcha7lds de I'eau, cf. Henri Pirenne, Economic 
and Social Hisk1ry of Medieval EW'~ (New York; Harcourt, Brace Harvest ed., 
n.d.). 94 and sources given ibid_ in,En. 14; Hegel, Stiidte und Gilden, op. cit., II, 
86-IIO. 

33. Cf. Hegel, Stiidte und GilcUn. op. cit .• I. 20. 
H· On the English Gild Merchant" cf. Cambridge EcoMmic History of 

Europe, III, 1901F. 
3~' Allusion to a dispute that was bitterly fought among Gertnao historians 

of the tum of the century. For the latest position and a summary of the debate, 
cf. Edith Ennen. Friihgeschichte der eumpiiischen Stadt (Boon: Rohrscheid, 
1953), 165-179 (''Glide und coniuIatio"). 

36. The Danish term for guild was gelag: drinking bout, !-east. In the Latin 
documents this was rendered as convivium; a! sum?,um conviviu"l. 01 supreme 
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city guild ___ ~ioned in the SchlelWig St.adt~cnt of ca. uoo. cr. Hegel. 
Stiidk .nd CiLia, 01'. cit., I, 6, 149, 163. 

37. FoUowing the standard GetmAn cmninology, Weber diHetentiates be
tween GilJ61J and ZUtt{te, the former asm.rioIlS in which meteaD Ie interests 
weIe dominant, often single associations of the "whole ttrwn," IIDd the latter 
groupings in which the producers were more important. The dividing line, how
ever, is not bud and fast (see Weber's own cautioo below. in see. iii:S). In medi
eval Eng~sh the latter kind of union used to be called a "craft" or "mistery," but 
modem English usage applies the tenn "guild'" to both groups. We render the 
German Z.nft alternatively as craft guild Or "craft,'" reserving the unadorned term 
for the Cennan Cilde. . 

. 38. cr. HegeL Stiidtewesen, 011. cit., nof. 
39. cr. Hatschek, Englische Ver{Gss"ngsgescnicnte, ~67f. 
40. In the foundation chalter of 1 Z ~O. Hege~ Stjidtewesen, 01" cit., 38ff., 

reprints part of the document. 
41, Statutum in favor-em l'rincipum, issued at the Diet of Ravenna, 12.31-

1232, at the behest of Bishop Heinrich of Wonns and some other hishops and 
princes. Bishop Heinrich established his rights through a treaty with the city in 
the follOwing year after having ohtained an Imperial ban against his recalcitrant 
suhjects. Cf. Hegel, Stadtewesen, op. cit., 177f. 

42. Hegel, St4dtewesen, 01" cit., l82.. This prohibition Cof 12.18) does not 
seem to have been very effective, for a few years later the Basel council was still 
--or again-in existence. On the Strassburg developments, see ibid .• 178-180. 

43. E.g., in the unsworn Cologne Sclsoffew or 1258 (d. $1'pra, at n. 2.3) and 
the Ric'hcudle members of the Cologne coni.ratio of J t 12. mmtioned earlier. 

44. Clovis (Chlodovech), Merovingian king, ruled 481-51 J. Weber un
douhtedly has in mind the famous incident of the vessel ~ Soissons related hy 
GregOI}' of Tours CHistbrla Fri11W<l1'Um, ii:a7). Clovis. wishe!f. to retum to the 
church from which it had been seized a c:ertain sacred v ,bad to ~ the 
a5i'CJD.hled anny to let him have it extra panem, i.e., beyond his share 01 the 
boory as determined hy lot. The refusal of a Single wanior thwarted the ing. 
The sequel of the story. hov.rever, indicates that even under these conditions the 
early feudal king was not without cemtin disciplinary powets: at the next regular 
''March6eld'' or inspection-of·arms. King Clovis, like any experienced master set'· 
geant, found rl:ason to criticize this man's weapons ana lawfully hashed in his 
bead. . 
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111 

The Patrician City in the Middle Ages 

and in Antiquity 

1. The Nature of Patrician City Rule 

Since as a rule all landowners of. the city participated in the coniu
rink> (and not only the leading honorati.ores). the burgher assembly-in 
Italy called the parlamentu~was officially considered the highest and 
sovereign organ of the commune. This notion of popular sovereignty 
was often formally retained, even though in fact the notables were com
pletely dominant, especially in the early petiod. The qualification for 
the offices and for participation in the council was soon also formally 
restricted to a limited number of patrician "families," and in many cases 
it was commonly understood from the very beginning, if only implicitly, 
that they alone were qualified for the council seats. Even where this 
was not the case, a limited ruling circle evolved quite naturally-as can 
he observed especially dearly in England-from the fact that only those 
who could aH'oro it economicany participated with regularity in, the 
meetings of the burgher assembly and, what is more important, ttd the 
time to consult with each other on the management of affairs. For 
participation in urban administration everywhere was at first felt to he a 
burden, which was accepted only to the extent that an explicit obliga
tion existed. In the early Middle Ages the burghers had to be present 
at the three uguIar meetings (echte Dinge), but those who did not have 
direct political interests stayed away from the non-compuIsory "bid" 
meetings (gebotene Dinge). The direction of affairs quite naturany feD 
to men who were respected because of their wealth and, not to he for
gotten, their military power, which in turn re.ted upon wealth. 

Hence, as the later documents on the procedures of the Italian 
ptzrlamenta show, these mas:;-meetings very rarely represented anything 
more than audiences which either passed the proposals of the notables 
by acclamation or rioted 3gaiilst them. In the early period. as far as is 

 



Down, they "ever d~rmined Ute elections or influenced the measures 
of the city administration in any continuous and decisive manner. Of tell 
lite majority was formed by people economically dependent upon the 
Rotables. It is thus logical that the later rise to power of the popolo was 
ewrywhere accomplftied. by the displacement of the tumultuous general 
burgher assemblies in favor of a smaller assembly consisting of delegates 
or of a narrowly circumscribed group of qualified. burghers. And it is 
equally logical tMt me beginning of the tyrannies and the overthrow of * 1'11'0lo showld hue been marked, [as in Florence in I53d, by the 
-.tvivil of the old popular "r-rliaments," against which even Girolamo 
Savonarola hed [Ie. than forty yeanJ earlier been warning the people 
d Flol'mcc. 

b f.ct,.YeIl !:t 0&.. Rot ill forJMllaw, tit.~ city arose as or soon. 
becalM a stetlK ')A l.d ~ a group----d varying ~f horwr
.efores. The pr:culitritMc of .. stratu., hIVe hMn diecussed elsewhere. 
1M de facto doI'tinatioll. could either ftltfl. iRto a legally sanctioned 
~ization of abe city govemment, or it couid be uradermined or 

. ~etely 1'aJftOYed by a serie5 of further revolutions. The notables 
JIIOnopolizing Ute urban administration are usually termed a "patriciate" 
("aN Geschwchter"-literally: "the families"), and the period of their 
predominance in aciministratjOft we call "patrician domination" CGe
,clUeduerllcrrsdtaft ). 

The r-trician "families" were not altogether homogeneous. What 
"ey h.d in commOft was that their power position rested on landed 
property and an income not derived from their own production estab· 
lishments. But beyond this they could show the most diverse character: 
istics. In the Middle Ages one particular trait of the external conduct of 
life had a special significance for the formation of status groups, namely: 
a knightly mode of life. From this derived the eligibility to participate 
in tournaments, the car-city to receive a Sef, and all other attributes of 
status equality with the non-urban petty nobility in general. At least in 
Italy, but in the majority of cases also in the North, only the uman 
strata that had these characteristics were counted. among the patriciate. 
If nothing to the contrary is ~peci6ed, we shall in the followingta pociori 
always think of this tmit when the patrician "families'~ are onder dit
ousion-keeping in mind, of course, that there always nist 8uid tIaftIi. 
tiooal stages. 

In Some mreme caleS patrician domination led to the emergence ri 
•• peci6cally urban nobility. This happeraed in particular wherever the 
~ent was strongly in8uenced, as in Antiquity, by the Oftnt. 
poliCy of 8 trading city. ~e classic example is VeRice. 
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2. The Monopolistically Closed Rule of the Nobili 
in Venice l 

The early development of Venice was shaped by 4Ie increasing 
localization of general administration and, in particular, of anny recruit
ment which had begun already in Hadrian's reign [A.D, 1I7-138J and 
which was furthered by the ever more liturgical character of the late 
Roman and Byzantine state. The soldiers of the local garrisons were 
increasingly recruited. from the local population, which in practice 
meant that they were furnished. from among their dependent coloni by 
the IocaI estate ownelS. The' [military unit, the} numerus, was com·, 
manded by a dux and his subordinate officers, the tribuni. The tribu
nate, too, had fonnally become a liturgical bunlen, but at the same time 
it was in fact a privilege of the local possessores, the estate-owning 
families who supplied. these officers. As everywhere' else, this dignity 
had in practice become hereditary in certain families. The dux, how
ever, continued. to be appointed from Byzantium into the eighth cen
tury. 

This military nobility of tribunitian families formed. the core of the 
oldest. urban patriciate. With the shrinking of the money economy and 
the increasing militarization of the Byzantine Empire, the power of the 
tribunitian nobility completely overshadowed. the curiae and the de
ftm$Ores, [the civilian local authoritiesJ d the Roman period.! The 
revolution which initiated the process of city fonnation in Venice was 
directed, as in all of Italy in A.D. 7w, against the iconoclastic govem~ 
ment of that period and its officials and brought about, as a permanent 
result, the election of the dux (doge) by the tribunitian nobility and 
the clergy. But soon afterwards began the struggle of the doge, who 
wanted to develop his position into a hereditary patrimonial cit)'
kingship, against his adversaries, the nobility alid the patriarch whose 
interests were violated by the prince's attempts to set up a patrimonially 
controlled. church (EisenlUrche)-a conBict which was to last for three 
centuries. The doge was supported by the imperial courts of the East 
and the West [Byzantium and Gennany 1. Byzantium favored his ap
pointment of his son as coregent, a device for establishing hereditability 
of the office which was quite in accord. with the ancient tradition. The 
dowry of Waldrada, a niece of the Get,man emperor, supplied. the last 
Cal1diano' with the means once more to expand his foreign following 
and, above all, the '\>ersonal bodyguard upon which the ducal regime 
had been based since 8 I 1 •. 

The character of the doge'S rule in that 'period as a patrimonial city
kingship stands out in sharp relief if the following details are con-
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sidered: The doge was simultaneously a great manorial lord and a great 
merchant; he monopoliz~ (partly for political reasons) the letter mails 
between the Orient and the Occident, which had to pass through 
Venice, and after A..D. 960, utilizing- the occasion of church protests 
against it, also the trade in slaves;4·he appointed and dismissed patri
archs, abbots, and priests, despite the protests of the church; he was head 
of the courts (Gerichtsherr) , appointed the judges and cashiered dis
puted judgments, although in this respect he was somewhat restricted 
by the associational principles of the Ding<ommunity which had pene
trated into Venice under Frankish inAue~lce. The ducal administration 
was conducted through patrimonial officials and vassals and, especially 
in tbe Venetian foreign settlements, also by means of the church. The 
dynastic tendencies are seen not only in ilie nomination of a coregent, 
but in one case even in the disposal over the rulership by a testamentary 
declaration. The doge's own possessions were not differentiated from 
public property. He equipped the fleet out of his private means, main-

, tained mercenary troops and disposed over the labor services that artisans 
owed the ducal palace and which at times he arbitrarily increased. One 
such increase, apparently caused by the growing requirements of his 
foreign policy, provided the final impulse for a successful revolt in 1032-

and offered the hostile nobility the means for reducing the power of the 
doge. As is always the case under conditions of military self-equipment, 
the doge was far stronger thad any individual patrician family, a match 
even for most coalitions, but he could not cope with an association of 
them all. It was such an association which prevailed, as it would now
adays, as Soon as he approached the patriciate with financial demands. 

The domination of the urban nobility living in Rialto~ began in the 
wake of these events under rather democratic legal fonns. The first act 
of the new regime, appropriately described [hy Kretschmayr] as the 
"first constitutional law of the Republic,"" was to forbid the appointment 
of a coregent, a measure directed against establishment of a hereditary 
succession on the Roman pattern. After a quasi-feudal interim period 
during which rights and burdens were divided between the doge and 
the comune as elsewhere between the territorial prince and the feudal 
estates, the election concessions {of each new doge] took care of the 
rest; they fonnally demottd the doge to the status of a strictly controlled 
salalied official hemmed in by obstructive court ceremonials, and socially 
reduced him to a primus inter pares in the corporation of noblemen 

h has been quite correctly observed by Lenel that, just as the power 
position of the doge had formerly been strengthened by his relationship 
with foreign powers, its reduction now also began in the foreign policy 
tield, which the council of sapientes (first documented in I 14 I) brought 
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under its own controP It should be stJessed more strongly, h~, 
than has been done that here, just as elsewhere, it was primarily me 
financial pressure of a bellicose colonial and trading policy which had 
made the sharing of public administration with the patriciate unavotd· 
able; in a similar way the financial needs of princely walS under o:Jrldi.. 
tiORS of a money economy were later to initiate the rise of the E*tes 
on the Continent. The Chrysobullon of Emperor Alexios marked U. 
end of the commercial reign of the Greeks and established. the trade 
monopoly of the Venetians in the East in exchange for maritime protec
tion and frequent financial aid to the Byzantine Empire.s All incrMsil'8 
part of the public, ecclesiastic, and private wealth of tfte Veneb.M C8IIII 

to be invested in the eastern Empire in trade, in ergasteria of an kinds" 
in the farming of government revenues, and also in landed p~. 
The military power developed for the protection of these i.ft$t~ 
led to the participation of Venice in the war of conquest of r.M l.atia 
knights by which she acquired the famous three--eighths sMrc (~ 
rars et dimidia) in the Larin Empire.· After the codinC3tioM of Da.
dolo, 10 all colonial conque.'\'ts were carefully treated as legelly bdonging 
to the commune and its officials, not to the doge; his impote~e w. 
thereby made final. A public debt and continuous money expenditures 
of the comune were the obvious concomitants of this foteisn policy. 
Such financial requirements, in tum, could be met only out of the 
means of the patriciate-Le., that sector of the old tribunitiaJt arist<>-
cracy, doubtlessly reinforced by some new nobles, which, because of its 
urban residence, was in a position to participate in the urb. opportun
ities for accumulating wealth through investing its capital in trade under 
commenda and other types of contracts and in other profit-producing 
lines of business. It was in the hands of this group that both monetary 
wealth and political power came to be concentrated. 

The dispossession of the doge was therefore paralleled. by a concen
tr~tion of all political power in the patrician-ruled city of V~e, 
whereas the rural territories of the duchy increasingly 10lt all political 
rights. Up into the twelfth century the (originally uibw.nitian) Jw,.or .. 
tiores of the countryside were at least nominally represented at the 
"laci", of the doge,lI But with the formation of the com_a VmetiQru.",. 
£rst documellted in 1143, this ce3:>es to be true. After this date, the 
-"Council of Sapientes" appears, which was elected by die dNI aDd 10 

which the doge swore his oath on the constitution. ~coundJ ~ 
to have been restricted. exclusively to the great landlot.k residing in 
Rialto, men who had their primary economic interests in die ~ 
utilization of capital.1t 
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The differentiation betwaA a "luge" O~gisIative) and a "smllil" (ad
ministrative) cOUllcil of notab_. whicl.. ~xist.d in almost all patrician 
cities, can be DQt docuBlmled klr Venice in 1187. The de facto dis· 
enfranchisem~t of the uselllbly of an landowners, wh05e acdama~on 
formally continued to be MOJred until the end of the fourteenth c~n
turYi-the nomination of th.~ doge by a small dectoraI college of nobili; 
the de facto limitation of the selection of officials to families considered 
eligible for council seats, allld also the Rnal formal clO$ure of their lilt 
(the Serrma 4el GrMt Comiglio. carried out 1297-13]5; the list was 
the precul'lOC of th.~ laMr GoId.n Book)-all t1tese represent only a 
continuatiort of tlte aoo,.. ~ts, th~ details of which are Mre of 
no interest to us. 

The trem.£Jl~ ~ Npet'iority of the patrician familie5 par· 
ticipating ill the ()IN!MaI ~Wal.d KOIIOfnfc opportllmties facilitated 
the mOlllor<*Ktim of ,... .. 6.ir l.a.ds. lhe COMtitutional and 
adminiJtrlti¥e tec .... r. III V ... _ ~ b.cau5e « the ~ 
ment of a pI~ t) ,eI In urb.n petriciate, e~mdi~ O'I'8r 
a large laBd and tea MO, ...... 6e .. MlMneou, preserYation of v.ry 
strict mutual control t1 ~ ~ fMWlieso O1'er each oth~r. The disciplh,e 
of the nobility was 1IeWC saak... because, like th.~ Spartiates, they 
managed to k~p all lheans ef powu very tightly under th~ir grip and 
maintained a mote ri8idly obterYftl s)'lt~m of s~crecy of office than caR 
be found anywhere else. ''hat tlUl wal poAible can in the fint instance 
be explained hy the solidarity, pe .. ntIy obviou.& to every individual, of 
the foreign and donlt'l5tlc in~estl of a11 m~mbets sharing ill the hu. 
monopoly profits of the aSIOCiatioJt .. ntis soiidarity of interests compdled 
the integration of the individual nohlanar. into the co!Iective which 
exc:rcised th~ tyranny. III t.fIIlS of adminjstratiy~ techniques it was ac
complished: 1. By tnel'.ns of c~ive separation of powers; the office 
authorities of the centra! a~ o~dapped, and the different boards 
of the speciali%~ ad"11inistrltiool w~re almost alwa~ furnished with 
both judiciary and administrative power and com~ted with each o~er 
for jurisdiction. 1.. By means of mUt'.JaUy controlling diTision of functiOllS 
between the officials ,adillinist~nllg Ule ~~ll)ject territories; the judiciary, 
the militlty. and the financial admiftittntion we~ always in the lland5 
of different officials, whO were al1 taken fro~ tile nobility. 3. By means 
of ~hort tmures of ofSce and a s)'$tRm of tranlling control officials. 4. 
Since the fourteenth century, ~ by . .nteans of a political court of 
inquisition, the "Council of the Tal"; originally fOrmed [in 1310] to 
investigate a single case ~ sedition, it turned into a permanent agency 
with jutisdictio. OYer ~itical oHen~ wbkh ultimately supervised t11£ 
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entire political and personal conduct of the 1Whili. not infrequently an
nulled even decisions of the "Great Council," and altogether acquired 
a kind of tribunitian power, the exercise of which in a swift and secret 
procedure secured it paramount authority in the commune. It was feared 
only by the nobility, and was by far the most popular agency with the 
subjects, who, being excluded from political power, found in it the only 
effective means for bringing a successful complaint against a noble 
official. In this respect it was far more effective than the Roman 
quaestio repetundaru m.13 

. The Ve?etian .empire, expanding over ever larger mainland te:ri
tones 'and increasingly based on the support of mercenary armies, 
presents an especially pure and extreme case of the development of a 
patrician city. But from the very beginning, a phenomenon of a very 
different kind accompanied this concentration of power over large terri
tories in the hands of an urban commune and, within it, in those of a 
patriciate. The mQunting expenses of the commune, which had made 
it dependent upon the financing patriciate, were caused not only by the 
costs of troops, naval construction and war materials, but also by a far
reaching change in the system of administration. For the patriciate had 
found assistance of a peculiarly Occidental sort, in its struggle with the 
doge, in the growing strength of the church bureaucracy. It was no ac
cident that the weakening of the ducal power had occurred simul
taneously with the separation of state and church in the wake of the 
Investiture Struggle; in fact, the Italian cities in general had turned to 
their advantage the breaking of this bond, which had its origin in the 
princely rights to establish and control their own churches CEigenkir-' 
chenrecht) and had hitherto constituted one of the strongest supports 
of patrimonial and feudal power. Up into the twelfth century, churches 
and monasteries had substituted for and made superHuous a secular 
power apparatus by leasing the administration of the Venetian foreign 
colonies. But their elimination from the secular administration, an 
inevitable consequence of their separation from the political authority, 
necessitated the creation--at first in the foreign colonies---d a salaried 
lay officialdom.H

• This development, too, reached a conclusion for the 
time being in Enrico Dandolo's days. The system of lohort tenures of 
office, which was based on political considerations, but also on the 
desire to give as many persons as possible a tum in such positions; the 
limitation of eligibility for office to the noble families; the non-bureau
cratic, strictly collegiate administration of the ruling capital Clty itself 
-all these presented barriers to the development of a reallY'professionai 
officialdom, barriers which wcre inherent in the cha:a.:ter d the regime 
as a rule by notables. 
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3. Patrician Rule in Other Italian Communes: 
The Absence of Closure and the 
Institution of the Podesta 

12 73 

In the other Italian communes developments took a considerably 
different course in this respect, even during the rule of the patriciate. 
In Venice the permanent closure of the guild of the urban nobility 
against all outsiders had been successful: lbe acceptance of new fam
ilies into the circle of those elegible for a seat on the "Great Council" 
oocurred only on the baStS of political deserts and by decision of the 
corporation of the nobility; later it ceased entirely. lbe Venetian no· 
bility had also managed to suppress all feuds between its members, a 
success facilitated by the awareness of the pennanently endangered 
position of the collective. None of this can he said of the other Italian 
communes of the period of patrician rule. lbe orientation to the main
tenance of overseas ttade monopolies was nowhere else so unequivocal 
and in the awareness of each individual so self-evidently crucial as the 
basis for the entire existence of the nobility as it was in Venice during 
the decisive period. And one consequence of the feuds raging in all 
other cities between the ranks of the urban patriciate was that even in 
the period of its untrammelled rule the nobility found itself compelled 
to grant a certain amount of consideration to the non-noble strata of 
honoratiores. Finally. the feuds and the deep mutual mistrust of the 
great patrician families precluded the creation of a rational administra
tive system on the Venetian pattern. Almost everywhere, a few great 
families, especially richly endowed with land and large followings of 
clients and allied with numerous families of lesser wealth, confronted 
each other for centuries, always attempting to exclude each other (and 
each other's allies) from the offices and the economic opportunities of 
the urban administration and, if possible, to drive each other from the 
city altogether. -As in Mecca, at almost any given time one part of the 

'nobility was decreed ineligible for municipal office, perhaps exiled and 
frequently even-in contrast to the mutual "courtliness" observed in 
Arabia-~utJawed, in which case the victorious party would sequester 
the p~rties of the vanquished; a reversal of poIl'tical fortunes simply 
brought an exchange of roles. 

A natural result of this situation was the formation of inter local 
interest groups. lbe creation of the Guelf and Ghihelline parties, how
ever, was conditioned also by the politics of the Empire and by social 
factors: the Ghibel1ines, in the large majority of cases, were families 
that had been vassals of the Imperial crown, or they were led by such 

 



families.'" But for the rf:maining aAd more allduring part, these for
mations had their OJigift in tlse cIun ef in .. rests between competing 
cities and. w!~!! the cities. in the COMpetinK inteJe5ts of interIocaIly 
organized aJistocratic aroupin". These associations, particularly that 
of the Guelf party. were pt~ancnt $r~aniZitions with statutes and 
registers of war contributions which determined-in a form similar to 
that of the Cerman R~u~ rolllS-what manpower contingents the 
knighthood of individual cities had to supply in the event of a levy. 

Even though the servicei of the traine:d knighthood were decisive 
in all military respects, already in ,he days of patrician rule the non· 
knightly burgher could not be dispms«f with for the financing of war
fare. The interests of this class in a rational administration of justice, 
on the one hand, and the ,mutual jealo'-lsy of the parties of the nobility 
on the othel, caused the development in Italy and some bordering areas 
of the peculiar institution of an ari't~ratic prof~ssional officialdom 
which exercised its functions, so to speak, in travdling the rounds: the 
institution of the pod~sta. This official replaced the early administration 
by consules drawn from the local aristocracy, executives who formally 
were elected, although in fact the nominauon was restricted to and COll

tested by only a f~w families. 
The institution of the pod~sta originated in the period of the in

tense struggles between the colftmunt:$ and the Hohenstaufen emperors, 
a time which had especially increased the need for internal unity and 
the burdens on the hnancial capacity of the cities. Its high point was 
reached in the first half of the thirteenHt century. The podesta was an 
dected official, in most cases caned in from anoth~r community, ap
pointed for a short te:rm. of office, equipped with the highest judicial 
power, and nonnaIly paid a fi~ed salary [rather than in fees] which 
made his compensation relatively high compared to that of the consules. 
He was usually a noblem.m, but by prefere:nce one with a university 
education in the law. He was elect~d e:ither by th~ council or, as was 
typical also for most other elections in Italy, by a committee of notables 
appointed specificaUy for that purpose. The appointment frequently was 
the subject of negotiations with the candidate's native commune, which 
had to give its approval and which occllionaIly was requeste~ to nomi· 
nate a candidate. The granting of such a request was considered a 
politicaIIy frie:ndly act, the deftial one of ftostile foreign policy. At times 
we find a direct swap of yodesta betwee:l! two communes. The ap' 
poifttees themselves not infreq\l~ntly in~is~d that hostages be supplied as 
insurance for good tre:atment; they ha88lcd for conditions like modem 
professors and refused tJ.e call if the oier was not attractive enough. 
lne podesta had to brini alOJtg a kRishtly foIlowiJlg. and especially- his 
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auxiliary personnel-not only th~ subalterns, but also th~ jwrlsu. court 
assistants, and deputies, often his entire staff, whom h~ paid from his 
own funds. His ess~ntial task was the maintenanc~ of public safety and 
order, and above all of internal pt:ace in the city-it was for this that 
an outs.id~ official was nceded~ in addition he often held the military 
command, and he always had control over the court~. All these duties 
were performed und~r the sl.lpelvision of the council. His illRuence on 
l~gislation was evelywh~r~ rather limited. Not only was the person of 
the pOcUsul frequently chang~d as a matter of principl~, but also, and 
intentionally, the locality from which he waS called. On th~ oth~r hand, 
the communes selldin~ out such officials ~m to hav~ placed some value 
on seeing their citizens officiat~ in as Many positions abroad as possible. 
Hanauer is c~rtainly right in assuming that this had ~conomic as well 
as political motives:U The high sal8rifi paid abroad COAStitUt€<l a valu
able pr~bendal r~v~nll~ source for th~ local lIobility. 

The most imporhult aspecu of Ift~ inititution an! fOW1d in the velY 
formation of a nob~ prof'es3ionaI oaicialdom. 2nd in tA~ effect of th~ 
podeSt4 system on Ute development of the law. We begiA with the 
former. In an investi8lotiOll. of only six~A O\lt of sixty cities, Hanauer 
docu~nted, for th~ fourth decade of the thir~ntA centulY, s~venty 
persons who had ocCllpi~d two, and twenty who had held half a doz~n 
or mor~ different l'0ckssA poIitions.t1 Often a Man made a life-long 
car~r in such offices. For the century dUJ'ing which the institution 
Hourished, Hanauer reckonl with 5,iOO pOcUsta terms of office to be 
filled in the roughly sixty [l4rgerl commun~s [of Imperial northern 
Italy pi Some individual noble families provided candidates through 
several generations. In addition, a -velY large number of auxiliary officials 
with legal training was r~quired. Beyond th~ fact that a part of the 
nobility was being schooled in the conduct of an impartial administra
tion which, in th~ nature of th~ cas~, was especially strictly supervised 
by the public opinion of th~ .",ploying communiti~s, a second important 
aspect has to be weighed. In ord~r that the administration of justic~ by 
a for~ign-born podesta migat be pouibl~ at all, th~ applicabl~ law had 
to be codified, rationally.laborat.d, and interlocally somewhat standard
ized. Wh~reas el~wh~r~ it Wli Ih~ inter~st of princes and th~ir officials 
in facilitating th~ traMfer of the lattu from on~ plac~ to another that 

. led to rational codification of Ute Jew, and especially to tl!~ propagation 
of Roman law, in Italy it was w institubon of th~ podesta. .~, 

In its most typical fOrM, thi. institution was a ph~nomenon limited 
essentially to th~ Medi1erraJtean area. But som~ paraiIels can be found 
also in th~ North-i. R •• sbulg, for instanc~, WHu in 1334 natives 
w~re excluded fJOlll the ~ of ril~ Bw~sWT a"d a higltt from 
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out of town was called in, who was then succeeded by "foreign" mayors 
for an entire century. This produced a period of relative internal peace 
in a city that had previously been wracked Dy feuds between the patti· 
clan families and wars with exiled noblemen.!9 

4. English Cit)' Oligarchies and Their Constraint 
by the Royal Administration 

In Venice the formation of an urh1n nobility grew without break 
out of a vefY pronounced reg~T toot of 1l.."WTatiores, al:d in the remain· 
ing Itallan communes patricirn rule characterized the beginning of city 
development. In the North, by contrast, the formation of a closed patri
ciate proceeded on a different basis and, in part, from quite opposite 
motivations. The development of the English city olig:uchy presents 
an extreme but "typical" case. 

The deCisive element in shaping English urban development was 
the power of the crown, even though it did not ;;onfront the city from 
as firm a position during the early period-not even during the period 
after th~ Norman conquest-as it could command later. William the 
Con'lueror did not attempt to take London by force after the battle of 
Hastings; aware of the fact that possession of this city had always been 
crucial for aspirants to the English throne, he obtained the homage of 
the burghers by treaty. For even though, under the Anglo-Saxons, the 
bishop and the portreeve appointed by the king had been the "legiti
mate" authorities of the city-to whom consequently also the charter 
of the Conqueror was addressed-the votes of the London patriciate had 
carried a decisive weight in nearly every dection of the • !\nglo-Saxon 
kings. The burghers even held that without their vohmtary consent 
the English royal prerogatives did not include rule over their city, and 
as late as in King Stephen's time,IO their agreement was indeed de
cisive. Nevertheless, once he had received the oath of homage, the Con
queror built his Tower in London, and thereafter the city, like any 
other, was in principle subject to taxation at the king's discretion. 

During the Nonnan period, the military importance of the cities 
diminished as a result of the unification of the kingdom, the decline of 
rhreats from the outside, and the rise of the great feudal barons. The 
feudal lords n<?W constructed their fortified castles outside the cities, 
thus setting into motion the separation of the burghers from the feudal 
military power which, as we shall see later, was characteristic for the 
non·Italian Ocddent. In contrast to the Italian town5t the English cities 
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at that time almost completely lost the dominance over the countryside 
which they formerly seem to have possessed in the form of extensive 
city "marches"; they became corporate bodies essentially Orie!lted to eco
nomic pursuits. The barons, for their part, began here-as everywhere 
-to found cities of their own to which they gra.llted privileges of very 
varying extent. But nowhere in England do we hear of violent uprisings 
of the citizenry against the king or other c~y lords, nor of usuIpations 
by meam of which a royal or seigneurial castle might have been broken 
or, as in Italy, the lord might have been forced to transfer it out of the 
city_ Nor do we hear of a burgher militia created to fight the city lord, 
to obtain by violent means the right to an autonomo1,;S jurisdiction with 
elected officials instead of the judges appointed by the king, and to 
defend the application of a special urban law. To be sure, royal grar.:ts 
created in England, too, special urban courts which had the privilege 
to grant the burghers a rational trial procedure without duels and which 
had enough autonomy to he able to reject certain innovations of the 
royal trial procedure, 1n particular the trial by jury. But the creation 
of the law itself remained fjrmly in the hands of the king and the royal 
courts. The king granted the special courts to the cities in order to re
tain them CIl his side against the feudal nobility, so that to this extent 
they, too, profited from the typical conBicts of the feudal period. 

Much more important than these court privileges, however, was the 
autonomy in fiscal administration which the cities managed to obtain 
over time. This fact in itself confirms the superior position of the crown. 
From the point of view of the kings up to the time of the Tudors, the 
city was primarily an object of taxation The privileges of the burghers, 
the gratia emendi et vendendi [the rights to buy and sell) and ~e trade 
monopolies, had their counterpart in tax burdens also specific to urban 
citizens. Tax collection, however, was farmed out, and the most im· 
portant applicants for these tax farms, next to the rich burghers, were 
the wealthier royal officials. The burghers increasingly succeeded in 

, excluding their cBmperitoIs and in obtaining from the king, for a lump
sum, the right to collect their own taxes (the forma. burgi);Zl by means 
of special payments and gifts they also secured additional privileges, 
the most important being the right to elect the sheriff. 

Despite the presence of groups with pronounced seigneurial inter
ests in the urban citizenry, purely economic and financial interests were 
ultimately decisive for the constitution of the English city. The coniur
atio of the Continent is to he found in English cities, too, but here 
it typically took the form of a -[single) monopolistic city guild. This is 
not true everywhere-in -London, for instance, it did not arise. But in 
numerous other cities the guild, as the guarantor of the urban fiscal 
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obligations, became the decisive union of the city. Like the Richerzeche 
in Colvgne, it often bestowed the citizenship rights. In manorial cities 
it was usually the city guild which secured an autonomous court, but 
its jurisdiction was exercised over the townsmen as guild members 
rather than as burghers. Nearly everywhere the city guild was in fact, 
although not in law, the governing association of the city. For in law 
it was still true that burghers were all those who shared the "bourgeois" 
burdens owing to the king (guard and militaty duties, court service, 
tax payments) with the other townsmen. Hence not only residents were 
burghers, but as a rule also aU the neighboring landowners, the "gen
try." In particular, the London commune included in the twelfth cen
tury among its members nearly all the great noble bishops and officiaIi 
of the country. because they all owned town houses in the city. the !eat 
of the king and of the administrative -agencies-a phenomenon whicA 
has its parallels in republican Rome, but is much more interesting ~ 
cause of the characteristic deviations from the Roman conditions. Alty 
individual who was unable to share in the burden of the collective 
tax guarantee and ,paid the royal taxes only from assessment to a~
ment-thus primarly anyone not wealthy-was eo ipso excluded f1'Oll'l 
the stratum of active burghers. 

All privileges of the city rested on royal and seigneurial grants wftich. 
however, were interpreted rather freely. Of course thic was true in Iuly 
too. In one respect, however, city development in England took aft 

entirely different course from that of Italy: The citie5 b«~me, within 
the system of Estates, privileged corporations whose organs ~ 
definite individual rights derived from the acquisition of special legal 
titles; they held these in the same way as individual barons or trading 
corporations held their specific rights obtained by individual grant. Thii 
development came once the concept of the corporation was finally ad
mitted into Engllsh law. The transition was fluid from the privileged 
"company"U to a city guild and from there to the incorporated city. The 
special legal status of the English burghers thus was oompoted of a 
bundle of privileges obtained within the partly feudal. partly patrimoni.l 
overall association of the kingdom; it did not derive from member,h,ip 
in an autonomous association which had organized its own syMem ef 
political domination. 

Let us recapitulate the development in its rough outlines. htitially 
the English cities were compulsory associations burdened by the kin~ 
with liturgical obllgations-only with different ones than the vinase'
Later on, in the period of massive new city foundations eqt.l.ipped by 
the king Or manorial lords with economic or legal privileges, a basic 
equality of rights for all burghers with urban landholdingl &Ad • ~ 
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limited a"tonomy of the cities was established. The initially private 
guilds came to be accepted as the guarantors of the cities' fiscal obliga
tions and were acknowledged in royal charters. Ultimately the towns 
would be endowed with the rights of a corporation. 

London developed into a "commune" in the Continental sense. 
Henry I [JJOO-I 135] had granted the residents the right to elect the 
sheriff, and from the end of the twelfth century we find the commune 
II' an aSlociation of the burghers, recognized by King John [Lackland, 
1199-12161, with a mayor who, like the sheriff, was elected, and with 
~rmen2l who, from the late thirteenth century, joined together with 
an equal number ci elected councillors to form a city council. The farm
ing by the commune of the Middlesex sheriff's office initiated its domi
nation over the surrounding districts. By the fourteenth century the 
.layor of London bore the title "lord." 

The majority of the remaining cities, however, remained-or bener, 
became after temporary but abortive attempts to form political com
Rlunes---simple compulsory associations with certain special privileges 
and firmly regulated rights of corporate autonomy. The development 
of the "craft" constitution (Z'Unftverfass'Ung) will have to be discussed 
later,~' but it may be pointed out already here that it did not alter the 
basic character of the cities. It was the king who med;~ted the dispute 
ovtr predominance between the "crafts" and the honoratiores. The cities 
continued to be under obligation to grant the crown's tax demands until 
the strengthening of the Estates permitted the creation, in Parliament, 
of a. collective protection against discretionary taxation which no indi
vidual city, nor even all the cities together in joint action, had been 
able to obtain by virtue of independent power. The rights of active 
citizenship, however, remained hereditary rights of corporation members 
which it was possible to acquire through purchase of membership in 
certain aS5ociations. The difference between the English and the Con
tinental development, although to some extent only a difference of 
degree, is nevertheless of basic significance: because of the particular 
fornt which the English law of corporations assumed, the notion of the 
commune as a territorial institution did never arise in England. 

The reason for this contrast is to be sought in the power of the 
royal administration, always unbroken and extended even further after 
the aCC"e$sion of the Tudors, which constituted the basis for the political 
unity of the country and for the unity of its law. It is true that the 
roy.a1 administration was always strictly supervised by the Estates, and 
that it had to rely on the collaboration of the honorariores. But .this very 
f.ct had the consequence that the economic and political interests [of 
the notables] were oriented not to the individual dosed urban com-
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mune, but rather to the central administration whence they expected 
economic opportunities and social advantages, guaranteed monopolies 
and aid against violators of their own privileges. The crown, which was 
financially and administratively utterly dependent upon the privileged 
strata, feared these groups. But the political strategy of the English 
kings was essentially one of rule through the central parliament. In the 
main they tried to influence the ur ban constitutions and the composi
tion of the city councils only in the interest of their par liamentaIY elec
tion politics; hence they supported the oligarchy of notables. The urban 
notables, for their part, could find a guarantee for their monopoly posi
tion vis-a-vis the non-privileged strata in the central administration, and, 
only there. 

In the absence of a bureaucratic apparatus of their own, and in fact 
precisely because of the centralization of administration, the kings were 
dependent on the cooperation of the notables. The power o( the burghers 
in England was based not on their OWn military might, but mainly on 
the "negative" foundation that the feudal administration, in spite of its 
relatively advanced technical development, was unable to maintain a 
truly permanent domination over the country without the constant 
support of the economically powerful honoratiores. For the military 
power of the large majority of English cities was comparatively unim
portant in the MHdle Ages. The financial power of the townsmen, 
however, was considerable. But it was exerted collectively-within the 
status union of the commoners represented in Parliament-as the power 
of an estate of privileged urban interests. It was around this grouping 
that aU interests transcending the utilization of purely local monopolieS 
revolved. Here 'we thus find for the fiIst time an interlocal, national 
bourgeoisie. The increasing power of the burghers in Parliament and 
within the royal administration, which was conducted through the 
justices of the peace-their power, that is, in the national polity of 
notables-prevented the development of a strong movement for political 
independence in the individmll communes. Not the local interests of 
municipalities as such, but the interlocal interests of the townsmen, 
formed the basis for the political unification of the bourgeoisie. The 
same development also favoured the bourgeois and mercantile character 
of the English city oligarchy. The development of the English cities 
thus was similar to that in GeImany until about the thirteenth century. 
But thereafter it increasingly turned into a domination of the "gentry," 
which was never again broken; this contrasts with the at least relative 
democracy developing in Continental cities. The offices, above all that 
of the alderman, which originally had been based on annual elections, 
came increasingly to he occupied for life and frequently came to he 
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filled either by cooptation or as patronage of neighboring manorial lords. 
For reasons already indicated the royal administration supported this 
development, just as the ancient Roman administration had supported 
the oligarchy of the landed nobility in the dependent cities. 

5· Rule of the Council-Patriciate and of the Crafts 
in Northern Europe 

The conditions of development in the Continental cities of northern 
Europe differed from those of either England or Italy. In some cases 
the rise of the patriciate in this area was based on status and economic 
differences already present at the time of cJeation of the burgher as· 
sociation. This was tme even for newly founded cities: The 24 coniura· 
tares fori in F reiburg, from the very beginning, were privileged in tax 
matters and appointed as CQ11su1es of the new city. However~ in the 
m,ajority of newly founded cities-and even in many Northern maritime 
cities which by their very nature tended toward a merchant plutocracy 
-the formal closure of the group of families qualified for a seat on the 
council came about only gradually. Typically the frequently existing 
formal right of the officiating council to propose its successors, or the 
mere habit of following its advice. or perhaps simply the social weight 
of the circles in question together with the objective need to keep ex
perienced men in the council, ultimately led to the de fadO practice 
of replenishing the council through cooptation, and thus of surrender
ing the executive boanls of the city to a closed circle of privileged families. 
It will be remembered how easily a similar developmen t can occur even 
under modern conditions: in Hamburg, for instance, the complementa
tion of the Senate has recently sometimes tended in the same direction, 
in spite of the right of the House of Burgesses to elect the senators. We 
cannot pursue the details here; at any rate~ such tendencies have liS'

sCrted themselves everywhere, the only vaIiation consUting in the extent 
to which they have found fOJmallegal expression., ' 

The patrician families monopolizing the council seats could evt:Y~ 
where maintain this closure easily only as long as no strong contrast 
of interests arose between them and the excluded part of the citizenry. 
But once such conflicts emerged, or once the self-eSteem oIthe outs, . 
based on growing wealth and educatio~l~ and their eeonomie-dis~._ 
bility for administrative work had risen to a point where they could no 
longer tolerate the idea of being excluded from powet, the makings of 
new revolutions were at hand. Their agents weft: ana: again swam 
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burgber unions. but behind these new unions stood-at time directly 
identical with th~the craft guilds (Zun{te). In connection with 
this period one has to be careful not to identify the tenn Z'Un{1 pri
marily or even exclusively with the artisan guilds of the handicraft 
workers. The movement against the patrician families was in its first 
period by no means a movement primarily of the artisans. Only in the 
further course of events, which we shall have to discuss later [sec. iv 
below}, did the artisans assume an autonomous role. In the nest period 
they were almost always led by the non-artisan "crafts." The variable 
success of the "craft" revolutions could in extreme cases lead. as we 
shall see, to a composition of the council exclUSively of representatives 
of the craft guilds and to the tying of full citizenship to membership' 
in one of the "crafts." 

Only this rise of the "crafts" signified the real seizure of power, or 
at least general participation in the rule, of the "bourgeoiS" classes in 
the economic sense of the term. Wherever "craft"-rule (Zunftherrsdwft) 
was installed at all effectively, this coincided with the peak of the city's 
external power and its greatest internal political independence. 

The similarity of these "democratic" developments with the fate of 
the ancient city is very striking. Most cities of Antiquity experienced a 
similar early period of growth as "cities of the nobility," beginning 
roughly with the seventh century B.C., and a later rapid spurt to politi
cal and economic power which was accompanied by the development of 
Democracy or at least a trend in this direction. These similarities exist 
even though the ancie~t po~s arose from a very different historical 
background We shall first hnc to compare the ancient patrician .city 
with the medieval one. 

6. Family-Charismatic Kingdoms in Antiquity 

The Mycenaean culture of the Greek mainland, at least in Tiryns 
and Mycenae itself. must have been based on a patrimonial kingship of 
Oriental character. though of far smaller dimensions, supported by 
forced labor.25 Its buildings, unequalled be~ore the classical period, are 
inconceivable without forced labor of the subjects. On the frontiers of 
the Hellenic cultural area of that day towards the Orient, on Cyprus, 
there even seems to have existed a state which---<juitc in the Egyptian 
manner--employed a script for purposes of hilling and list-keeping: a 
bureaucratic patrimonial storehouse administration. By contrast, even 
in Athens of the classical period administration was still conducted al
most completely verbally and without the usc of writing. This script, 
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and in fact the entire culture, later disappeared without leaving a trace. 
The "catalogue of ships" of the Ilid lists hereditary kings who rule 

over lorge territories, each of which contains several and in Some cases 
numerous localities which later were known as cities, but which then 
probably were mere castles;Z6 a great ruler like Agamemnon was pre
pared to give several of these in fief to. Achilles. In Troy we find the 
old men from noble houses, exempt from military service because of 
their age, acting as advisors to the king. Hector is considered the Tro
jan war-king, while Priam himself has to be fetched for the conclusion 
of treaties. Only one written document is mentioned, and this may 
actually have been in symbols [rather than in regular scriptl.2T But all 
other relationships described in the epics rule out the existence of a 
regular administration based on forced labor and a patrimonial king
ship. Homeric kingship rests on family charisma. However, the epic 
can ascribe also to Aeneas, a foreigner to the city, the hope of obtain
ing King Priam's office if he were to kill Achilles, for kingship is con
ceived as an office-like "dignity" rather than as a possession. The king 
is leader of the army and participates with the nobles in the court ses
sions; he represents the group before the gods and to outsider$, and is 
furnished with a special royal domain. But his power, especially in .the 
Odyssey, is essentially that of a chieftain, based on personal influence 
rather than on regulated authority. The military (normally maritime) 
expeditions, too, have for the noble families more of the character of 
the knightly aventiure of a leader with his companions than that of a 
military levy; the companions of Odysseus are caUed hetairoi, just like 
the later followers hip of the Macedonian kings. The long-term absence 
of the king is not ('o~idered a source of serious trouble. While Odys
seus is away, there is no king at all in Ithaca; he entrusts his house to 
Mentor, who has no share in the royal "dignity." The army is an army 
of knights; individual combat decides the battle, and the ordinary foot 
soldier plays a very minor role. 

In Some parts of the Homeric poems an urban political "market" 
[the agora] is mentioned. If Ismaros is called a polis, this could mean 
"castle," but in any case·it is not the castle of an individual, but that of 
the Ciconians.u In the description of the scenes on the shield of Achil
les, the elders of the wealthy and militarily powerful sibs are shown sit~ 
ting in the market [agora] holding court; the people, as in the Gennanic 
folkthing, stand in a circle and accompany the speeches of the parties 
with applause.z9 Telemachos' complaint is discussed in the market by 
the military notables under the direction of the herald. 

The nobles, including the kings, are landed lords and ship owners 
who move into battle on chariots. But only those resident in the city 
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have a share in the power. The fact that King Laertes lives on his 
country estate signifies that he is in Ietirement. The sons of the noble 
sibs, as among the Gennanic tribes, join as followers (hetairai) in the 
aventiure of a hero--in the Odyssey, that of the king'sson. Among the 
Phaeacians the nobility asserts the right to collect from the people part 
of the cost of hospitality gifts.1O It is nowhere stated in the Homeric 
epics that all rural inhabitants are regarded as dependent peasants or 
servants of the urban nobility, but free peasants are not mentioned 
either. The treatment of the figure of Tbersites, at any rate, indicates 
that even the common conscript, who does not go into battle in a 
chariot. occasionally dares to speak up against the lords-but then this 
is also taken as rank insolence.'1 Yet, even the king performs domestic 
chores, constructs his own bed, and ditches his garden. His war com
panions row their boat themselves. The purchased slaves, on the other 
hand, may hope to obtain a kleros [land lod of their own;S2 the differ
ence between the purchased slave and the "client" endowed with a lot 
of land, which was to be so pronounced later on in Rome, does not yet 
exist. Relations are patriarchal; the household economy satisfies all nor
mal uses. The Greeks used their own ships for piracy; their participa
tion in trade was merely paSSive, while the active side was sti1l con-
ducted by the Phoenicians. . 

In addition to the "market" and the town-living habits of the no
bility, two other phenomena are 'of great importance. One is the insti
tution of the agon [contest], which later was to dominate the entire 
conduct of life It arose naturally from the knightly concept of honor 
and the militaty training of the youths on the exercise grounds. In or
ganized form it' ~ above aD iri the funeral cult of war heroes 
(Patroklos).u Even in the Homeric period it already dominates the 
style of life of the nobility. The other important phenomenon is the 
·completely unrestrained relationship-in spite of a certain fearful re
spect (deisi.Jaimonia}-to the gods, whose treatment in the epics was 
later to be so painful to Plato [e.g., Republic, bk. II, 3~E-385BJ. This 
lack of religious respect of the heroic society could arise only in the wac 
of migrations, especially of overseas migrations, and thus in areas in 
which the people did not have to live with old temples and dose to 
the ancestral graves. 

While the noble cavalry of the historic patrician polis is absent from 
the Homeric poems, it is striking that the hoplite battle order, which 
arose only much later with the disciplined organization of foot soldiers 
in rank and file, does indeed sem to be mentioned: evidence that 
widely different periods left their tr~ in the epics. 

The historical period prior to the development of the tyrannis knows 
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family·charismatic kingship, apart from Sparta and a few other examples 
CCyrene), only in institutional survivals or from tr~djtions such as we 
have for many cities of HeIlas, Etruria, Latium, and for Rome. It was 
always a kingship over an individual po~s, family·charismatic, equipped 
with religious authority, but norinally (excepting Sparta and the Ro' 
man tradition} furnished only with some honorific plivileges over the 
nobi~ty who/in fb, were sometimes also described as "kings." The 
example of Cyrene shows that there, too, the king owed the source of 
his power, his treasure, to the middle·man trade, whether he traded 
himself for his own account or exacted fees for the controls he imposed 
and the protection he granted.s, It was probably the rise of knightly 
warfare, with the attendant military independence of noble families who 
maintained their own chariots and followings and who themselves 
owned ships, that shattered the monopoly of the kings. This would be 
especially true for the period after the collapse of the great Oriental 
empires, the Egyptian as well as the Hittite [about 12.00 B.C. 1. with 
which the Mycenaean kingdoms had been in contact, while other great 
monarchies such as the Lydian had as yet not developed; that is, after 
the breakdown of the trade monopolies and the forced-labor state of the 
Oriental kings which the Mycenaean culture reflected en miniature. It 
was probably also this collapse of the economic foundations of royal 
power which made possible the so-called Doric migrations [ca I 100-

900 B.O.]. This time saw the beginning of the migrations of the sea
faring knighthood to the coasts of Asia Minor, where Homer does not 
yet report any Hellenic settlements and where at the time no strong 
political associations existed. The entry of the Hellenes into active par
ticipation in trade began at the same time. 

7. The Ancient Patrician Cit)' lIS a Coastal 
Sett~nt of Warriors 

At !be ~g of known history we 'find the typlcal patrician city 
of Antiquity." It was always a coastal city. Up to the time of Alexander 
and the s.mmte wars in Italy [late fourth century 11..0.1 nO polis was 
further ~ from the sea than a day's journey. Outside the area 
of the polis we 6nd only villages C~) with unstable political as
sociations of "tribes" (li1",,). A polis which was dissolved on its own 
initiative or by 'me enemy would he "dioikized" into villages. A real 
or fictitious act of ~s, on the other hand, was considered the 
origin of the city: !be '''setding together" ,of the sibs into or around a 
fortified casde on command of the kil1g or by free agreement. Such 
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acts were also in the Middle AgE's nor entirely unknown: thus we have 
the synoikhmo; of Aquila descrlhed by Gf)thein, and one at the frun
dation of Alessandria."· But the funcbmental nature of such act" was 
much more dearly defined in Antiquity than in the Middle Ages. The 
actual permanent living together was not a fundamental aspect: like 
the medieval nohle families, those of Antiquity in part continued to 
reside in their country castles Cas for example in Elis), or they at least 
owned country houses in addition to their urban seats. Decelea, for 
instance, was the castle of a noble dan, and many Attic villages as well 
as some of the Roman tri'bus were named after such castles. The ter
ritory of Teos was divided into "towers."H For all that, the cente~ of 
gravity of the nobility's power lay in the city. The political and ecQ. 
nomic ~ters of the countryside, the manor lords, financiers of trade 
and creditors of the peasantry, all were astoi-Le., "town·dweUing" 
noble families,s8 and the actual transplantation of the rural nobility into 
the cities continued apace. By the classical period the rural castles had 
been broken. The bUlial grounds (nekropoleis) of the noble clans had 
always been in the cities. 

The truly fundamental element in the formation of a polis, how
ever, was always thought to be the fraternization of the sibs into a cult 
community: the leplacement of the prytaneia of individual families by 
a common prytaneion of the city in which the pry tans took their com
munal meals. In Anti~uity this formation of a "fraternity" did not only 
mean, as in the Middle Ages, that the coni'Urario of the burghers, in be
coming a CDm'Une, also adopts a saint for the city. The confraternity cf 
Antiquity signified much more: the very foundation of a new local com
mensal and cultic community, for there was no common church, as in 
the Middle Ages, of which everyone was already a member before the 
formation of the city fraternity. To be sure, Antiquity had always known 
illterlocal cults in addition to those of local deities. But the form of re
ligious activity most central for everyday life was the cult of the individ
ual clan, which in the Middle Ages did not exist, and this was always 
6rrr:Jy closed to outsidel'S and thus an impediment to fraternization. 
Such family cults were almost as severely restricted to the members as 
were the cults of India, and only the absence of magical taboo-barriers 
made the confratemization possible. Even then the principle remained 
that the spirits revered by the dan would accept sacrifJces only from 
dan'members; the same held for all other associations. 

Among the associations which entered into a fraternal relationship 
. in the cultic city-association we find. significant already at a very early 
stage and sUlviving into very late periods, the phylae and phratries in 
which everyone had to be a member to be considered a -eitizen. About 
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the phratries -\\Ie can with certitude say that they reach back into a 
time antedating the polis. Later they were primarily cult associations, 
but also exercised some other functions; in Athens, for example, they 
passed judgment on the military capability of the young and the related 
capacity for inheritance. Hence they must originally have been military 
associations, corresponding to the "men's house" which we have already 
discussed [ch. IX:2 and elsewhere]; the very term was preserved in the 
Doric warrior states Candreion) and also in Rome (cmia derives from 
coviria) a~ the designation for the subdiv;sions of the military associa
tion which had confratcmized to form the polis. The meal communities 
(syssitia) of the Spartan fun citizens, the severance of men in the mili
tary age group from their families for the length of their full service lia
bility, and the communal training of the boys in military asceticism 
-all these were elements of the general type of' education associated 
with the primeval warrior associations of the tribal youths. But outside 
some Doric associations, this radical militaristic semi·communism of the 
warrior associations was nowhere developed in historical times, and even 
in Sparta itself it unfolded in its fuJI harshness only during the military 
expansion of the Spartan demos, after the destruction of the nobility, for 
the sake of maintaining discipline and safeguarding the status equality 
of all warriors. In the normal phratries of other cities, by contrast, the 
noble families or houses (yb7}. 011(01) alone supplied the lUling nonbles, 
as the inscriptions I)f the Demotionidai show for the old clan which had 
its castle in Decelea.aG In the Draconian code of Athens [621 B.C.], for 
instance, this is still reSected in that the "ten best men" of the phratry 
-that is, the most powerful ones because of their wealth-are to decide 
on reconciliation or blood revenge [in the f.:ase of manslaughter 1.'0 

In the urban constitution of later periods the phratries were treated 
as subdivisions of the phylae (and in· Rome: of the three old personal 
tribus) into which the· ordinary Hellenic city was divided. The term 
phyk (tribe) is technically associated with the polis; the word for a 
nOJl-urban "tribe" is IDvav, not fUA~. In the historical period the phyla::
had evelywhere become arti6cial subdivisions of the polis, created for 
the purpose of assigning regular turns in. the bearing of public burdens, 
in the sequence of balloting, and in the occupancy of offices, as well as 
for the organization of the army, and for the distribution of the yields 
of state enterprise, of booty and of conquered territories (thus in the 
allocation of land [after the prehistoric Doric conquest] on Rhodes).41 
At the same time, of course, they were also cult associations, as all--even 
the rationally formed-associations of early periods have always been. 
Artificial creations were also the typical thpe phylae of the Dorians, as 
is already indicated by the very name of the third: Pamphylae [i.e., "all 

 



tribes"], which finds a counterpart in the Rorru4 tradition about the 
tribus of the Luceres.U The origin of the phylae may frequently have 
been a compromise between a resident stratum of warriors and a newly 
entering conquering group; this may a1so explain the two Spartan roya1 
families with unequal rank, which again had a counterpart in the 
Roman tradition of an original dual kingship. In the historical period 
the phylae were in an cases purely personal, rather than territorial, 
associations, headed by a "king of the phy1e" Cphylobasileus) who 
initially was an hereditary family·charismatic chief and later an elected 
official. 

Members of the phylae and phratries, tnbus and curiue were, as 
l'active" or "passive" citizens, all participants in the army of the polis, 
but only the members of the noble dans were "active" citizens-i.e., 
only they shared in the offices of the city. Hence the term denoting a 
"citizen" is at times directly identical with the word for a member of 
the patrician "families." The attribution of a family to the nobility was 
here, as elsewhere, without doubt originaI1y tied to the family-charismatic 
dignity of the district chieftaincy; with the advent of chariot warfare 
and castle construction, however, it seems to have become a function 
of castle ownership. During the period of polis monarchy, the formation 
of new nobility must have come about as easily as did in the early 
Middle Ages. the rise into the circle of fief holders of any family adher· 
jng to a knightly style of life. But in historical times only a member of 
the patriciate Cpatricius, eupatrides). could validly communicate, as 
priest or officia~ with the gods of the polis through conductinK the 
sacrifices or consulting the oracles (auspicia). As a rule the indivia.ual 
patrician families also had their own gods, different from those of the 
polis, and their own cults at their ancestral seats-signs of their pre-
urban origin. On the other hand, an office priesthood existed beside 
the family·charismatic priesthood reserved to certain patrician families, 
but there was never a general priestly monopoly of communication with 
the gods, such as prevailed almost everywhere in Asia, for the urban 
magistrat~ had the power to perform such functions. Nor was there a 
priesthood that was independent from the polis, apart from the few large 
interIocal sanctuaries such as Delphi; priem- Iwere appointed. by the 
city, and even the Delphic shrines were not r:¥r1 by an autonomous 
hierocracy. Ini~ they were under the authority of a neighboring 
polis, and after tile destruction of the latter in the cow:sc of a holy 
war, several adjacent communes formed an amphictyony which exerted 
a very crose control The political and economic power of 8reat temples 
-es manorial lords. owners of e1'gasteria, money lenders to priwte 
persons and, above all, to states (whose war hoanho they held in de
posit), and as deposit banks in gmeral-d.id not change the fact that 

 



iii] The Medieval and Ancient Patrician City 

both on the Greek mainland, and even more so in the overseas colonial 
settlements, the polis retained and indeed increasingly expanded its 
power over the wealth of the gods and the priestly benefices. The final 
'result in Htllas was the fiUing of priestly offices by way of public auc· 
tions. It seems that the rule of the military nobility was decisive for this 
development which was completed during the rule of the demos. The 
sanctuaries, the sacred law, and magic norms of all kinds at that time be
came instruments of power in the hands of the nobility. 

The nobility of a polis was not unconditionally closed~ the acceptanc;:e 
of individual outside lords who had moved from their castles into the 
city together with their clients (as in the case of the gens Claudia), and 
mass "promotions" like that of the genus minores in Rome., U occllrred 
in Antiquity just as later in Venice., although this was probably more 
frequent in the very early perictI than later. Nor was the nobility a 
purely locaL territorially limited community. A.ttic noblemen, such as 
Miltiades, held large seigneuries outside of the city territory, and every
wh~re, just as in the Middle Ages, interlocal connections were especially 
prevalent among the noble strata. 

In its economic nature., the property of the nobility was predomi
nantly seigneurial. The prestations of slaves, serfs, and clients···-cate
gories which will be discussed later--.supplied the domestic needs. Even 
after the disappearance of the old type of bondage and of clientage., 
most wealth remained landed and agricultural. For this we can find a 
parallel in the Babylonian patriciate: at the division of the assets of the 
Babylonian trading house which for generations appears most frequently 
in the documents, that of the Egibi, urban and rural landed property. 
slaves, and cattle appear as the main holdings." The SOurce of this 
economic power of the typical urban nobility, however, was in Hellas 
as in Babylon and in the Middle Ages the direct and indirect participa
tion in trade and shipping. This was accepted as in accord with patrician 
status up into a late period. and only in Rome did it come to be entirely 
forbidden for senators. In the ancient world, as in the Orient and in the 

'European Middle Ages, urban residence was sought precisely for the 
sake of these profit opportunities. The wealth accumulated in this way 
was used to practice usury against the peasants who, as inhabitants of, 
the countryside., were excluded from political power. Massive debt servi
tude was the result, and the best rent-produ,cing land (in Attica: the 
7r€8[a, the lands in the plain) accumulated in the hands of the astoi, 
while the hill-sides (the seats of the Diacrij), which could not produce 
a rent, were everywhere held by the peasantry.'n The seigneurial power 
of the urban patriciate thus originated to a large extent in urban profits. 
The endebted peasants either continued as sharecroppers or were pressed 
directly into cor.u laLr ~o work beside the true sc!fs of the old type 
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which had its origin in seigneurial relations. Purchased slaves began 
to assume some importance. Nowhere, however, not even in patrician 
Rome, did the free peasantry entirely disappear; this is as true of 
Antiquity-and perhaps even more so-as it is of the Middle Ages. The 
tradition about the struggles in Rome between patriciate and plebs 
dearly indicates that these conflicts were not caused by problems of a 
manorial 50cial structure; but by incompatibiliti~ of a quite different 
-and indeed opposite-kind. 

Anyone not belonging to the urban, clan-associated, and militarily 
trained warriorship--and that means above all any free rural resident: 
agroikos, pe7'ioikos, plebeius-was economically at the mercy of the urban 
nobles. This was due to a number of factors: The exclusion from aU 
political power, which also meant the exclusion from active participation 
in an judiciary activity at a time when the determination of law had not 
yet assumed a form strictly bound by finn rules; the necessity-which 
follows from the above-to give gifts or to enter into a client relation
ship with an urban nobleman in order to obtain a court finding in one's 
favor; and finally; again not unc6nnect~d, the severity ci. the law of 
debtorship. The spatial mobility of the peasantry, however, and the possi
bility of buying land in a new locality, apparently ~as relatively large 
during the patncian period, as is shown by the case of Hesiod'~ family!G 
This was in shaxp contrast to later periods. to the "hoplite city," and 
even more so to radical Democracy. The free urban artisans and the 
non~patrician small merchants, by contrast, probably were in a position 
similar to that of the Muntmannen of the Middle Ages. f7 In early Rpme 
the king s-."e'Ill.<; to have had a certain tutelary power over this group, 
similar to the' relationship between patron and client, ju~t as did the 
city lord of the early Middle Ages. Occasionally we find traces of liturgi
cal organizations of artisans: the Roman centmiae of military artisans, 
for instanc~, may have had this origin.48 We do not know whether the 
artisans had ever been OIganizcd into gue5t-tribes, as was the rule in 
Asia ana also in pre·Exile Israe~ at any rate, there is no trace of a 
ritualistic segregation in die manner of the Indian castes. 

8. Ancient and Me.d.ieval Patrician Cities: 
Contrasts and Similarities 

The stereotyped number of phylae, phratries, or sibs in the organjza
tion of the ancient patrician city constitutes one obvious contrast to the 
patrician city of the Middle Ages. Their origin in military and rdigious 
units is reflccu;id in this fa.cr. The ancient r.ity arose as a ~mmunity of 
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warriors settling together, and this explains these divisions, just as the 
"hundreds" of the Germanic tribes can be explained. from settlement 
in military groupings. It is this origin of the ancient city, as we shall 
see further on [d. sec. v:6 below], which causes the structural differences 
between the patrician period here and in the Middle Ages. Other 
causes are, of course, to be found in the different environments. The 
medieval dty arose in the context of large continental patrimonial realms 
and in opposition to their political authorities, the city of Antiquity on 
the sea coast and in the neighhorhpod of peasant and barbarian peo· 
pIes; the latter had its origin in city ftlonarchies, the former in the con
flict with feudal or episcopal city lords . 

.. In spite of these differences, whenever political conditions were 
similar this also found expression in similarities of the formal features of 
city development. We saw how the position of the city monarch in 
Venice, which for a time had been tIuly dynastic and patrimonial, was 
formally changed through the prohibition of appointing a coregent and 
~ltimately through the transformation of the doge into a preSident of 
the corporation of the nobility, and thus into an office-holder. The 
corresponding development in Antiquity was that from the city king
ship to the magistracy with a one· year tenUte. In Antiquity, too, the 
appointment of coregents had considerable signi6cance in the early 
pe.iod, which Mommsen in particular has emphasized. tU This can be 
deduced from such phenomena as: The role of the Roman interrex;"O 
the residues of nn earlier practice of the appointment of succeSSOrs and 
colleagues by the incumbent (appointment of the dictator by the consul; 
admission to candidateship and conduct of the election of a new official 
by the old-this was considered a precondition for a valid installment); 
the original restriction of the Roman community in elections to mere 
acclamation, and then to a choice between only those candidates pro· 
posed or (later) admitted by the magistrates. In Greece, however, the 
development from city monarchy to an annUal magistracy under the 

. control of the nobility differs in formal respects m~ch more strongly 
from the Venetian model than does the COUIse of events in Rome. 
Furthermore, the development of medieval European city constitutions 
outside Venice also shows' impoItant differences from the Venetian 
type. 

The fully developed rule of the nobility everywhere replaced the 
Homeric council of the eldeIs no longer 6t for military service by a 
council of the noble families. This could be a council of the family 
heads, such as the patrician Senate of early Rome, the Spartan council 
of the 'Yt'pcii~-i.e., of those to whom honorific gifts (of their clients) 
were due, and the old Attic council of pIytalls elected by the clans 
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organized in naucraries. 11 The Middle Ages knew this stage also, but 
not in quite $0 consistent a ~ematization, which in Antiquity was due 
to the religious significance of the sibs. Or else it might be a council 
of former officials, like the later Attic Areopagus and the Roman Senate 
~ historical times.1t For this latter type the Middle Ages have only 
modest parallels in the form of the admission of past burgomasters and 
councillors to the council sessions: the militaIY and also religious charac
ter of the ancient magistracy furnished even the past incumbents with 
far more enduting significance than the offices of the medieval city 
c'Quld ~o. But in both periods it was always a limited riumber of noble 
families in mutual rivahy-at times, as during the rule of the Bacchiada~ 
in Cor~th," only a single one-which held the power and alternated 
in the offices. As in all systems of domination by notables, including that 
of the Middle Age:;, the number of people who ever held office in the 
patrician polis was very small. Wherever the role of the nobility was at 
least ck facto maintained. as in Rome, this remained pez:manently so. 

Patrician rule also shows other similarities in the Middle Ages and 
in Antiquity. Feuds between the noble families, e"ile of the vanquished 
and their return by force of arms, wars between the knighthood of dif
ferent cities (in Antiquity, e.g., the ''Lelantine'' war),s' all these can be 
equally found in both peliods. In both periods, too, the counayside was 
outside the law. Whenever they could, the dties of Antiquity, like 
those of the Middle Ages, forced other cities into clientage; the Spartan 
cities of the perioikoi/' later those ruled by hannosts,5e and the numerous 
communities subject to Athens and Rome 6nd their parallel in the 
Venetian mainland realm (the terra fer11Ul) and the towns subjugated 
by Florence, Genoa, and other cities, and -administered by their officials. 

9. Economic CharacteT of the Ancient and 
. Medieval PatTiciate 

Economically, the urban patrician families of Antiquity and the 
Middle Ages were above all characterized by the fact that they were 
remiers. In both periods noble status was determined by a knightly style 
of life, and not by ancesny alone. The medieval patriciate included the 
families of former plincely servitors (ministeriales) together with those 
of free vassals and knights (especially in Italy), as well as those of free 
land owners who, after coming into some wealth, had assumed the 
knightly manner cl living. In Germany and in Italy some of the pa
trician families retained thdr castles outside of the city, where they 
withdrew during the struggle~ with the craft guilds and from which 
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for long periods they conducted feuds with the cities which had expelled 
them. In Gennany the best known example probably is the family of 
the Auers in Regenshurg. s7 These knightly strata, joined together in the 
feudal associations, were the true magnari and nobili of the Italian 
tenninology. The knightly families which did not possess own castles 
later found themselves obliged to remain in the city when the craft 
guilds seized power, to submit to the new government and to offer their 
military service against the magnates. The further development could 
proceed in two directions. Families not of knightly descent could gain 
entrance into the nobility by purchasing a noble holdin~ften a 
castIe--and transferring their residence outside the ci ty; on the other 
hand, noble families living in the city could take the step from merely 
occasional participation with their capital in trade to regular commercial 
operatic-ns of their own, thus abandoning their character as rentiers. 
Both movements occurred, but on the whole, the £lrst tendency pre· 
dominated since it signified an upward movement in the social hierarchy. 

\~,rhen cities were newly founded by political or manorial lords in 
the Middle Ages, it often happened that not a single knightly family was 
included among the settlers. Sometimes they were explicitly excluded, 
especially after the struggle of the craft guilds against the patIiciate had 
begun 111is phenomenon is met the more frequently, the further 
we go East and North into the (economically speaking) "new" lands. 
In Sweden the foreign-born Gennan merchants participated in .the 
founding and the government of the new cities, as also in Novgorod 
and very frequently in the East in general In these areas the "patriciate" 
and the mercantile stratum were really identical, at least during the 
early period of these cities. The great significance of this phenomenon 
will be discussed later [sec. v:6 below}. In the old cities the situation 
was different. But everywhere we find the tendency towards develop
ment of a rentler'stratum which constitut¢ the real nobility and exer· 
cised leadership in the patrician clubs. In Antiquity, a truly mercantile 

. patIiciate is also found mair.dy in colonial territories-e.g., in cities like 
Epidamnos.n 

Thus the economic character of the patriciate was quite 8uid; only 
its center of gravitation can be determined, and this undoubtedly was 
rentierShip. We should strongly stress once again that the urban residence 
of the patriciate had' its economic cause in the urban economic oppor
tunities, and hence that in' every case the economic power of the urban 
nobiky derived from the t.xploitation of such sources of revenue. Neither 
the a(I,~it'nt eupatritles or patricius nor the medieval patdci;m was a 
mere!!?;,:, !!ot ~":~n in tenns of the modern concept of an entreprer-eur 
cond,.~. ~'iq; h.:j'lt::SS from an office: To be sure, he often participated in 
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mercantile enterprise, but then in the capacity of a ship owner, or as a 
limited partner, provider of commenda capital or of a ."sea loan." The 
actual work: the voyage and the conduct of the trading operations, was 
left to others; the patrican himself participated only in the risks and the 
profits, although at times he might have taken a share also in the in
tellectual management of the enterprise. All important forms of busi
ness of early Antiquity and the early Middle Ages, especially the com
menda and the "sea loan," were tailored to the existence of such 
financiers who invested their wealth in concrete ind!vidual undertakings, 
with a separate settling of accounts for each one, and usually in a 
great number of thes~ to distribute the'risk. This is not to deny, of 
course, that all imaginable transitions can be found between a patrician 
way of life and the personal conduct of business. The travelling trader 
who obtained money on commenda for individual ventures could trans
form himself into the owner of a great house operating with permanently 
invested limited-liability capital and employing foreign representatives 
to do the actual trading work. Money changing and banking operations, 
but also a shipping or whr,lesaie frm, could easily be conducted for the 
acco,unt of a patrician who himself lived like a knight, and the transi
tion from a capital owner who utilized momentarily unused portions 
of his wealth by letting them out on commenda to one who was con
tinuously active as an entrepreneur was by nature quite Huid. 

This flUidity is certainly a very important and characteristic aspect 
of urban development. But it is itself only the product of other develop
ments. This blurring of the lines frequently came about only in the, 
period ;jf the craft guilds' rule, when even the nobility was forced to 

enroll in the gl"lds if it wanted to participate in the city government 
:md wner., on the other hand, the burgher remained a guild m.~mber 
even if h(' wa~ no longer an active entrepreneur. The name scioperati 
["idlel's"J for the great merchant guilds in Italy proves this point. This 
d{·velopment was especially typical for the large English cities, in par
tjc.Ja( fo- Lundon. 'n~ere the struggle for power of the economically 
ar:t;vc group!i of burghers organized in the craft guilds found expression 
in a disp~lte over the b:l5ic election constituency: whether the council 
a!ld the dflcictls shuuld be elected by the wards Df the city or their repre
senrativ~s where the power of the land-owning urban nobility usually 
was strong. or by the craft guilds ("liveries") The increasing power of 
th~ craft guild~ is shown by the growing dependency of an elban 
ci.izenship rights on membership in one of the occupational associations. 
Edward II hud early established this principle for London, ~nd nl
though the election of the "Common Council" ~ccording to city wards 
(which had been the general procedure until 1351) was later r~mposed 
several times (1384) by force, it was perm~nently abandoned in Lwor 
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of election by the "crafts" in 1463." While guild membership became 
compulsory for every burgher-even King 'Edward III enrolled in the 
Company of Linen Armourers (merchant tailors)-the importance of 
the really active merchants and tradesmen within the "crafts" continued 
to decline in favor of that of the rentiers. Although membership in the 
craft guilds was theoretically obtainable only through apprenticeship 
and admission, it came in practice to be acquired through inheritance 
and purchase, and the connection of the "crafts" with their nominal 
occupation shrank for all but a few (as. e.g .• that of the goldsmiths) to 
vestigial remnants. In part the "crafts" were rent by economic and social 
contrasts among their members. and in part they became gentlemen asso· 
ciations for the sole purpose of electing the communal officials. 

In reality. as we saw. the "types" always become fluid vis·a-vis each 
other. But this is true of all sociological phenomena and should not 
prevent the statement of the typical aspects. The typical patrician. at 
any rate. was not a professional entrepreneur in either Antiquity or the 
Middle Ages. but rather a rentier and "('~~casional" entrepreneur, The 
expression "honorable idlers" (ehrsame Mussigganger) is found in the 
statutes of Upper Rhine cities as the official designation for members 
of the patrician chamber. in contrast to those of the craft guilds. In 
Florence. the great merchants of the AT~e di Calimqla and the bankers 
belonged to the "crafts" ami not to the patriciate. , 

For the ancient world the exclusion of entrepreneurdom from the 
patriciate was even more a matter of cours,~, This dues not mean that the 
Rom,m senatorial nobility. for example. dia not inch·.lo:: :'!ny "capitalists" 
-it is not at all on this level tnat v!e nnl th'~ diffc!t~nc.:. "Capitaliq" 
moneylenders were both'the:' e;Jrly ROfilar, ?<.l!ri.:iar;:; vis-a"vis tht: peasants, 
and the later Roman senatorial familie~ vi,;·~·v;s their p0J:tic:~1 subjects 
-and that, as we shall Sf;:'-, in no Mean diTTlemi~ns. :; -.va;. ()dy the role 
of the cntreprenew that tJ.. ... , status etiquettc; occasion illy and with vary
ing flexibility back~d up by the Jaw, forbad~ to the truly patrician 
families of both Andgutty and the Middle Ages. The ohjects in wnich 
the typical patriciate (.'f the diffetent ages irll'est<':d its wealth of' (vUl'se 
varied Considerably. Nevertheless: tho;; ... !':,t:ntion remained the same: 
Whoever too notkeably crossed the line between the two forms of 
economic activity represented by t1;'e iJw£~tmt'nt of \~'e:;lth on the One 
h;lnd, and by profits from c3pitd On the Olher,'''' was considert!d a 
banaus:)s in Antiquity and a man "not of the knighdy kjj)d" in the 
~,1iddle Ages. In the later Midd1e Ages d,e old k.1ightly famili('s of the 
citi~s w~re denied equal rank by the mraJ n(,biilt)' t('umse they sat on 
th~ c.:wlcil together with the men of th~ crafr gt:i!ds-and thus: with 
e~t'·:F;'C'neurs. It Was not 4'greed for gain" as a psychologicql motive that 
., .. ~, ~: 'v/r~: io pr~('tkallife the Roman office nobility and the medievll] 
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patriciate of the large coastal cities was just as possessed by the auri sacra 
fames as any other class in history. Rather, it was any rational, con
tinuously organized, and in this sense specifically "bourgeois" form of 
acquisitive operation, any systematic economic activity, that was looked 
upon with disdain. The Florentine Ord~nti della giustizia, passed 
[in 1293] to break the rule of the nobili, identify.the families who were 
to be deprived of political rights as all those whose members had in the 
past been knights-families, that is, with a knightly style of life. In 
Antiquity the same criterion, that of the style of life, was used to dis
qualify all candidates for office who were actively engaged in a trade.61 

The conseguence of the Florentine o,.dinamenti, according to Machia
velli, was that any nobleman w.ho wanted to stay in the city had to 
adapt his life style to the usages of the bourgeois strata.e~ 

These, then, were the primary characteristics of the patIiciate; as can 
be seen, they belong to the category of "status" characteristics. In addi
tion, of course, the political characteristic typical for every charismatic 
nobility has to be mentioned: namely, descent from a family that had 
Once occupied certain offices and dignities, and was considered eligible 
for office for that vexy reason This trait is found in the sherifian families 
of Mecca just as in the Roman nobility and in the tribunitian families 
of Venice. The closure of the gzoup was of varying rigidity; it was less 
flexible in Venice than in Rome, where the homo novus was not formally 
excluded from the offices. Everywhere, however, when a family's eligi
bility for the council and for the city offices was in guestion, it was 
sought to ascertain whether a member of this family had preViously sat 
in the council or held an office conferring council rank or, as in the 
Florentine arainamenti, whether a knight appeared among its ancestors. 
In general, the principle of status closure became more rigid as the 
population and the importance of the monopolized offices increased. 

In some of the obseIvations in this section we have again anticipated 
the discussion of a later period in which the old family-charismatic 
nobility has entirely or in part been deprived of its special legal status 
and is forced to share power with the d.e-mm of the Greek city, the 
plebs of Rome, the popo20 of Italy, the "liveries" of England, and the 
Zunfte of Gennany, thus according equal' status to these associations. 
1his process we must now consider in greater detail. 

NOTES 

! _ Sees. ijj;~-~ aprear in smOlli prillt in the Genn:::.) editi'-:>n, jndi(,"(i~lg a·l 
f~)(CW:Si!S. In his :lccoma o[~id}' Ven('tl;m history, \i\o'ehu ;0 gellcfal fallows 
Heinrich Kretschma)'l, Gescid-:..f,;e ''In Venedig ~,3 \'ok; Goth;) l'c.rtb..:'i:, -1-905--
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193 ... ),-Vol. I: Bis zum Toda Enrico Dandolos. 0. also Bernhard Schmeidler, 
Der dux und dm comune Venefi4rum von Il41-1"1.29 ("Historische Studien," 
Vol. 35; Berlin: Ebering, 190"1.); Emst Mayer, Italienische Ve1assungsgeschichte 
(Leipzig: Deichert &: Bohme, 1909). (W) 

"1.. The C1fria was the local administrative council, composed of liturgically 
drafted officials and responsible for local tax collection; defensor is the late Roman 
designation for the highest magistrate of a city. The contrast is between these 
civilian liturgic offices and the military tribunate which predominated from the 
sixth century on. Cf. Kretschmayr, 01'. cit., I, 38ft. 

3. Doge Pietro Candiano IV (r. 959-76), husband of Waldrada of Tuscany, 
a niece of Emperor Otto 1. Cf. Kretschmayr, c>p. cit" I. I 13££, 436ft (W) 

.... Cf. Kretschma),r, op. cit., I; III. 
5. That is, in the island settlement which in 811 had become the official 

residence of the doge-at a time when it was still quite inferior to some of the 
other mainland and lagoon cities of the duchy (dvcatus) of Venetia. Rialto long 
remained the primalY name of the town which only in the thirteenth centulY 
came to be generally known by the name of the teuitorial unit of which it was 
the capital. The old designation survives today in the Rialto ward, around the 
bridge of the same name, the old commercial quarter. Cf. Kretschmayr. 0p. cil., 
1,60, a3f. . 

6. Kretschmayr, 01. cit., I, 14a. 
7. Walter Lenel, Die Entste1rung ~ Vorherrschaft Venedigs an der Adria 

(Strassburg: Trilbner, la97), 1"1.4££. (W) 
a. Chlysobullon (Golden Bull, i.e. plivilege) of Alexios I. the £lrst Comnene 

emperor (r. 10al-llIa), of May, 10a"1., in which he granted Venice full free
dom from taxation in her trade in the Byzantine empire in exchange for aid in 
his struggle againsl the Sicilian Normans under Robert Guiscard. CE. Kreach!' 
mayr, 0p. cit., L 161ft, 16a, 178f. 

9. Reference to the Founh Crusade (no"1.-o",), which Venice deflected to 
an attack on Constantinople, partly in order to have a hostile e~peror replaced 
by one willing to renew the Chrysob\lUon on favorable terms. After the fall of 
the city and the foundation of the Latin Empire (I "1.04), the phrase quartae et 
dimidiae parris totius Romanie imperii dominator ~as added to the styles of the 
doge . 

. l"0. Enrico Dandolo, doge 119"1.-1"1.05. In his oath of office, the limitations on 
the dogal power seem to have been spelled out in detail for the first time. CE. 
Kretschmayr, op. cit., I, 331,341. . 

I I. PUblicum pladtum or CI.I ria ducis: the public court meeting, a t times also 
an acclamatory quasi-legislative meeting. which from the late ninth century on 
met in the ducal palace under the chairmanship of the doge. Cf. Kretschmayr, 
Of. cit., ~ 191ff , 197· 

1"1.. ct. Schmeidler, 01'. cit., 13&=.; Kretschmayr, op. cit., 1,3"1.7££. 
13. ~SDO repet~: permanent jury court (quaestio) instituted by 

the ~:t: CIJi1"'rni4 of 149 B.C. to try colonial and provincial governors for exlor
tion elk pecuniis repen.ndis) and exploitation of their subjects. Pauly--Wicrowa, 
RE, vol. 4a (Stuttgart, 1963), coli. 76311. 

14. a. Lenel, 01. cit., 14V.; Sdmzidler, "1'. cit., "'3-... a, 67H. 
14a. On the origins of these palty formations and their gradual interlocal 

coalescencie, see I\obert Da.vid.ohn, ''Die Entstehung der Gudfen· und der 
Ghibellinm-Partei," in hiJ F~gen %W' Geschichte von Florenz, IV (Berlin! 
Mittler, 190a), "1.9-66. I,. Lists detailing the contributions (anny contingents, later a money tax) 
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due from the medieval Gennan Estates at the acl:eSSion of a Gennan king, in sup· 
P'It of his armed expedition to Rome (RolUrz:1,lg) to obtain from the pope the 
emonation as emperor of the Holy Roman Empire. 

J6. G. Hanauer, "Das Berufspodes!at im dreizehnten Jahrhundert," Mit
teilU'ngen des Instituts fUr osterreichische Geschichtsforschung, XXIII (19°1), 
377-.p·6, passim. (W) 

17· Ibid., 395. 
18. Ibid., .p.6. 
19. Cf. below, n. 57 on the RegensouIg "Auer Wirren" . 
.2.0. King Stephen of Blois (r. 1135-54), whose claim to the throne was 

contested by the Plant.llgenets. He was suc~ded by Henry IT Plantagenet, the 
nrst Angevin King. (W) 

.2.1. On the firma burgi, cf. below, sec. iv: 10:Dj J. Hatschek, Englische Ver·· 
fassungsgeschichte, l09ff. (W) 

.2.2.. For the "companies," i.e., the guilds of individual trades or crafts such 
as the (merchant) companies of the drapers or fishmongers, or the (craft) com· 
panies of the coopers, cutlers or shipwrights. see S. Thrupp, The Merchant Class 
of Medieval London, passim. 

2.3· "Schoini (Schoffen)" in the Gennan text; however, Weber is obviously 
thinking of the 14 ward presidents, elected for long terms or until removed. the 
aldermen (aldermanni in the Latin documents) who together with the annually 
elected mayor and the common council formed the London city government. The 
scivini actually were subordinate oRiLials of the London craft guilds (cf. Hegel. 
Stadte und Gilden, Opt cit., 1, 70. 78 n. 2). The number of councillors was in 
f act much larger than that of aldermen (for a collation of the changing council 
strength cf. Thrupp. The Merchant ClQ$s of Medieval London, 79); Weber was 
probably misled by Hegel's statement (op. cit., 78f.) that the councillors. like 
the aldermen, were elected by wards. 

24. See below, sec. iij:9' 
15. On HeJlas of the tribal aristocracy, cf. now M. I. Finley, The World of 

Odysseus (New York: Meridian Books. 1959) . 
.2.6. Iliad, bi<. II, 494-:''i'9' 
27. Iliad, bk. VI. 168-f'7.I. 
2.8. OdyfSe),', bk IX 4<::' 
29. Iliad, bk. XVIII, 478-608, esp. 503f. 
30. Odyssey, bk. VI, 2.59.293. 
31. Iliad, bk. II, .2. 12.-n. Cf. also Finley, The World of Odysseus, 1171f. 
3.2.· Thus Eumaios the swineherd. Odysseus' purchased slave. Cf. Odyssey, 

hk. XIV. 61-66 and Weber, GAzSW, 10I, n. I. 

33· Iliad, bk. xxm. 257-897. 
34. On the Cyrenaican silphion trade. cf. above, ell. XVLi, n. 16. 
35· On the early Greek city state, cf. Ehrenberg. The Greek State, Part I 

and the biblio~r~phical essay. ibid .. 243-56. 
36 .. Cf. Eberhard Gothein. Die Cltiturentwicklung S14d-lialienf in Eim.el

Darstellungen (Breslau: Koebner, 1886). 162-1,p for Aquila. In this case the 
incasamento--thus the Italian term, an almost literal eiJuivalent of synoikismos 
-was campu',solY; Empnor frederick II, in an att~mpt to contain the Norman 
feudal barons of the Abruzzi mountains, ordered the vH1ages of the Atemus val· 
ley to rese1de in the new dty and all castelli ill the territOlY to be razed within 
two months. The foundation of Alessandri:l (near Turin, ! 168) is mentioned in 
Gothein, Wirt~chaft\geschichte des ScltLI.,arv.valdes Hnd der angrenzenden Land
s{'haitrn (Strassbuq~: Triibner, 189Z). 63. 
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37. On D.::..-dca, d. below, n. 39: on ~he conrnwersy about the pyrgoi' of 
T._os in Asw !\-:inor, whkh may h3~'(: }J;:~;" c:3stle ,li~tTicts in the tE'rritory or 
Idlitia distt:,,~ h'ff the mllnninb of thf \\'4;\ tower~ ,,.- th~ t'Jwn itself, :k;1': Pauly
Wi~SO'", j, R E. ld srries. V (1934 ). col. 5~,' if 

?,8, G. Weber, GAzSW, 116, !~2, Z 1'7. 
39, The Dem:l!ionidQi fonned one of .he -\t1;.: phra!iies. A .*le found near 

its cultic center, Decelea, was covered by inscriptj"ns summarizing the resolu 
tions of the asSOCiation regarding l'Idmission procedures. While in the tirst in
scription, dating flOm 4¢-495 1I.C., rhe noble clan of the Decelean castl~ still 
played a con!;idern~le role, it was no longer mentioned in a second inscription 
l~ter in the fifth century; from this it was concluded-though not withOlll con
troversy-that the role of the nobility in the phratry had declined between th~e 
two points in time. Cf. art. ''Demotionidai'' in Pauly-Wissowa, RE, V (1905), 
.:ols, 194-20%, and Weber, CAzSW, 136. 

40. Cf. art. "Drakon," in Pauly-Wissowa, RE, V (1905), coL t653. 
41. On the land allocation on Rhodes, cf. Weber, GAzSW, l52. 
42. Unlike the "Ilihes" of the Ramnes and Tities, which legend derived 

from Kings Romulus and Titus Tatius, the third trib",$ of the early city constitu
tion could not be identified with one of the mythical royal names; legend instead 
explained it as a "naturalized" group of military allies. 

43. Another mythical king. Tarquinius Priscus, was said to have enlarged 
the Sena.te--and thus the circle of noble families represented there-from 100 
to 300; the new memberS. the l'atres minorum gentium, in later times voted only 
after the "fathers" of the old families. Classical writers disagreed as to whether 
the gentes minores were of patrician origin (Cicero) or were promoted plebeians 
(Suetonius), Cf. art. "gens" in Pauly·Wissowa, RE, VII (19I2), col. 1 192f. 

44. On the banking house of the "Grandsons of Egibi," which existed in 
Babylon from the seventh to the fourth century 1I.C., see Frit::. M. Heichelheim, 
An Ancient Economic History, II (Leiden: Sijtholf, 1964), 72ff. 

45. Allusion to the party divisions of the early sixlh c~ntury, which shook 
Attica shortly after the Solonic reforms, between the landlords of the plain (the 
l'ediQlwO, the trading and sea-fClling interests of the coast (the l'aralioi), and the 
radically' democratic ~mall peasantry of the Diakria hill district (the di:i.krioi). 
Cf. Weber, GAzSW, 134, 152; A Andrewes, The Greek Tyrants (New York: 
H:lIper Torch book, 1963), 102!i (on the three parties); Ehrenberg, The Greek 
State, 3.of.; R von Pohlmann, Griechische Geschichte und Quellenkun~e, 5th 
ed. (Munich: Bed., I914), 88-97· 

46. On Hesiod's family, cf. below, sec. v, n. 32. 
47. In Gennan medieval cities, small traders and artisans who stood in a 

special tutelary relationship to the Carolingian king, the city lord, and later to 
powerful patricians, owing certain services and receiving protection, assistance in 
the courts and other aid. Cf. Hans Planiu.:, Die deutsche Sttfdt im Mittelalwr 

. (Groz: Boehlau, 1954), 268f. 
48. The so-called "Servian" army organization included five unarmed units, 

two of which comprised the military carpentels and smiths: the centuriae fabrum 
tignQriorum and fabrum aerariorum,: the others were two units of musicians and 
one of replacement personnel. On their position within the Roman political sys
tem and the comitia centuriata, see Theodor Mommsen, Romisches StQatsTeci-u, 
III (first ed" Leipzig: Hirzel 1887), 281'-90. 

49. E.g., Mommsen, 01" cit., I ('1.nd ed., 1876), 204-212. 
50. During the Roman republic, an interim official with a five-day tenure of 
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office who conducted affairs when for some reason both consulships were vacant. 
Cf. Mommsen, 01'. cit., I, 6331I. . 

5 r. On the early Greek coundls in general and the Spartan gerousia, cf. 
Ehrenberg, The Greek Stde. 59, :l50: Tile pfytmleiS of the naucraries must be 
distinguished from the later pry tans of the Cleisthenian council, the representa
tives of the. ten post-reorganization phylae (cE. above, ell. XVI:;;, n. 16). The 
naucraries were a pre-Solonic imtitiJtion, the smallest subdivision of the four 
OIiginal Ionian .phylae-twelve to each tribe, and thus 4B in all. Originally, these 
were probably ~scal units, resp:msible for the maintenance of a certain number 
of warship5, but later they becaIr.<! general administrative districts headed by a 
~Plis. Relath;e\y little is knOW!! abom the council fomled by these district 
heads, on which cf. Ehren.berg, 01. cir., 30f. 

52. Membership in the later Areopagu~ fell to all former archontes, and in 
the Roman Senate to all who had he?d ;: ~"l rule office. 

53. Ruling family of Corinth, 9260)";'57. when it was ove thrown by 
Kypselos, one of the early tyranlS. Cf. 'Aildrewes, The Greek Tyrants, I2, 43-49' 

54. Seventh century lI.C. war between Chalcis and Eretr.;a, on Euboea island, 
over possession of the Lelantine plain. 

55. "Dwellers around," the inhabitants of depenrlent communities which 
owed war services to the Spartan state, but as r~.,~itizcns enjoyed no active 
political rights. 

56. Spartan military governors of conquered cities during the later expan-
sionary period. _ 

57. Early 14th century. 'WhO;::1 the Auers, who for a number of yea shad 
wielded power in the city (with the help of a retinue of Muntmannen), were 
expelled in '334, the Bw-gcnr:eister position was for ten years rest icted to out
of-towners, quite in the manner of the Italian podesta. Cf. J. Langoth, Skizze 
emef Entwiclclungsgeschichte der freutadtischen Ver{auung Regenwurgs im 
Mittelalter CStadtamhof, 1866). 

58. A Corinthian-Corcyrean settlement OIl the pruent-day Albanian coast, 
the oligarchy of which conducted trade with the interior through a "factor" on a 
common account.Cf. GAzSW, 101, 107-
• 59. Cf. Hegel, Stadte und Gilden, Of'. cit., It 79f.; Thropp, Tla. Merchant 
Class of Medieval London, 73-83- Weber is probebly in eaor with respect to the 
election of the Common Council by emf! pikls aEWcr 10463: both Hegel and 
Thrupp indicate that the return to election ~ lHIdI·itJ 1384 was Gnal. Perhaps 
be misintetpreted Hegel's statement (t:JP •. cit., '1";) dlat the livelY comranie$ (tne 
upper guilds) obtained the right to partitipue, ~ with the London Com
mon Council, in the election of mayor mel ~~Iof68) and of tbe members 
of the House of Commons C 1476). 1he year '1:463 ":P.'en in the text may then 
be due to misreading of I 468 in the handwrinaA ~~t. 

60. Vermogemanlage and Kapitalge ..... 00 We.bets differentiation between 
the utilization of "wealth" (Vermogen) and •. ., ... "categories which are as 
soc:iated, lI:Sp«tively. with the concepts i:K. .. .:mana ement" (Haushalt) 
aDd "acquisitive activity" (Erwerb), see n.1fII, Pairt, cit. If: 10-11, ~. p. 98ff. 

61. Cf. Mommsen, Ro,nisches StaatsntdJt; I (.ted., 1876), 47of. 
62. Niccolo Machiavelli, History of~. bk. Ill, ch. 1 (New York: 

Harper Torchbook, 1960), 109.  
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iv 

The Plebeian City 

I. The Destruction of Patrician Rule Through 
the Sworn Confraternity 

The manner in which the Iule of the patriciate was brokrn shows 
strong "external" parallels in the Middle Ages and in Antiquity-
especially if the large medieval cities are considered, and particularly 
those of Italy, where the development proceeded, as in the cities of 

, Antiquity, on an essentially autonomous course, i.e. without interference 
from extra-urban power'S. 

In Italy, the next crucial stage of development after the rise of the 
podesta came with the formation of the popolo. Like the German craft 
guilds. the Ziinfte, the Italian papalo was composed of economically 
varied elements; above all, it comprised both entrepreneurs and handi
craft workers. In the struggle against the knightly families the entre
preneurs initially played the leading role; they instigated and financed 
the sworn confraternity of the "crafts," whereas the artisan guilds pro
vided the ne~ssary manpower for battle. Frequently the swom associa
tion of the craft guilds appointed a single individ ual to head the move
ment, in order to safeguard the achievements obtained in the battle with 
the patriciate. Thus, after the expulsion of recalcitrant noble families in 
1336,Ziirich was zuled by the kmght Rud.olf Bzun and a council com
posed in equal parts of representativeS 'of the "Constabulary" -the 
corporation of the knights remaining in the "city and the entrepreneurial 
"crafts" of the merchants, drapers,' saltdeale:rs. and goldsmiths-and of 
the minor "crafts" of small artisans; undet this leadership the city was 
able to withstand the siege of the Imperial army.l In Germany the 
sworn confederation of the "crafts"was'iil mast cases only temporarily an 
association separate from the commune. Its separate existence was ended 
either through the admission of "craft" representatives into the council 
or through the absorption of the entire citizenry, including the nobility, 
into the craft guilds. As a permanent organization, in the form of a city 
guild, the fraternity of the "crafts" was maintained only in some cities 
of Lower Germany and the Baltic region. Its character as a derivative 
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OtganiZ3tivn is shown in the composition of its governing body, .which 
d f h "·ld "f h . J .. , I" f" I h was rna e :up 0 t e gm -masters 0 t e In' Wloua na t::. n t e 

Sf'teenth century no one could ~ imprisoned in Munster without the 
agreement of the guilds., The city guiJds thus functioned a:; }..rotective 
associations against the judicial activity of the councils. In administra
tive matters, roo, the councils were joined, either on a permanent basis 
or only for important mattea, by guild representatives without whom 
no decision was supposed to be made. In Italy, such protective associa
tions of the citizenry against the patriciate assumed much more signifi~ 
cant dimensions. 

2. The Revolutiotulry Character of the Popolo as a 
N on-Legitimate Political Association 

The Italian 1'011010 was not only an economic category, but also a 
political one. It was a separate political community within the urban 
commune with its own officials, its own finances, and its own military 
organization. In the truest sense of the woId. it was a "state within the 
state" -the first dsliberately nonlegitimate and revolutionary political 
assOciation. The ca~ for this phenomenon mus~ be sought in the fact 
that in Italy, much more than elsewhere, knightly families settled in 
the cities themselves, due to the much stronger development of economic 
and political means of power of the urban nobility. The consequences 
of this fact will engage us frequently in the fonowing analysis. 

The association of the popolo, which confronted these knightly 
families, rested on the confratemization of the occupational associations 
(arti or 1'aratid).2 The separate political community created by these 
associations was in the earliest case5 (Milano. I I~; Lucca, I2.03; Lodi. 
[2.06; Pavia, 12.08: Siena, 12.JO; Verona, 12.2.7; Bologna, [2..18) officially 
known by such names as societas, crederara, mercmLmra, comunanza, or 
simply as 1'01010. The highest official of the separate commune d the 
popolmai was usuany called capitano d.l 1'01'010. He was c;lecred for a 
short term, usually a year, was paid a salary and, like the podest.ri oE 
the commune, was often caned in from another town, in which case he 
had to bring his own staff along. The popolo supplied him with a militia 
levied in most cases on the basis d city. wards, or by the ani. Like the 
'POdesta of the commune, he often resided in a special "house of the 
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people" with a tower, the fortress of the popolo. The capitano was 
assisted, especially in the financial administration, by separate bodies· 
composed of representatives (anzi.;mi or priori) of the craft guilds who 
were elected from the city waIds for short terms of office. They claimed 
the right to protect the popolani in the courts, to contest decisions of the 
authorities of the commune, to address proposals to them, and often a 
direct role in legislation: But above all they participated in the formula

,tion of the decisions of thepopolo itself. 
. Up to the time of its full development, the popolo had its own 
statutes and its own tax system. At times it even established the 
principle that resolutions of the commune should he valid only if agreed 
to by the 1'01'010, so that new laws of the commune had to be entered 
in both statute hooks. For its own decislons it enforced, wherever possible, 
admission into the statutes of the commune, and in a few cases the 
decisions of the 1'01'010 even obtained priority over all other statu tes, 
including those of the commune (abrogent statutis omnibus et semper 
f41rima intelligantuT in Brescia}3 The jurisdiction of the podesta was 

,chaIJenged by that of the meT~nzia or domus mercatorum/ which 
asserted competency especially in all affairs of the market and the trades 
and thus constituted itself as a special court for the merchants and artisan 
producers. Beyond this, it often obtained universal significance for the 
popo1ani. In the fourteenth century the podesta of Pisa had to swear that 
he and his judges would not inject themselves into disputes among 
the city's popolani. 

At times the capitano attained a broad general jurisdiction compet
ing with that of the podesta and, in a few cases, even a superior appeals 
jurisdiction. Very frequently he oblained the right to participate in the 
sessions of the communal governing agency with control functions and 
with the power to dismiss meetings; occasionally he had the authority 
to convoke the citizenry of the commune, to execute the resolutions of 
the council if the podesta failed to do so, to pronounce and to remit 
banishment, and to supervise or to assist in the administration of the 
communal finances and, most important, of the property of banished 
citizens. In the official ranking. the capitano stood below the podesta, 
but in a case like that just described, ~ he had in fact become an official 
of the commune, a ~pitanem populi et communis; if, in Roman 
tenns, he was fonnally a collega minor, he was nevertheless in practice 
usually the more powerful of the two. Of~en the.. capitano also had au
thority over the military forces of the commune, the more so if these 
consisted of mercenary troops which could he maintained only from 
the tax payments of the rich popolani. 

 



THE CIl'Y (NON-LEGI11MATE DOMINATION) [Ch. XVI 

3. The Distribution of Power Am'ng the Status Groups 
of the Medieval Italian City 

• 
Wherever the popolo was completely successful, the nobility was, 

from a purely formal point of view, left with only negative privileges. 
While the offices of the commune were open to the popolani, the offices 
of the popolo were not open to the nobility. The popolani enjoyed spe
cial ptiviIeges of trial procedure if they had been insulted by a nobile. 
The capitano and the anziani supervised the administration of the com
mune, while no similar control over the popolo existed. At times only 
the resolutions of the popolo concerned the entire citizenry. In many 
cases the nobility was explicitly excluded temporarily or permanently' 
from any participation in the administration of the commune; the most 
famous is that of the Florentine Ordinamenti della grustizia of Ciano 
della BeIIa in r293. The capitano--in Florence the leader of the burgher 
levy of the craft guilds-was supplemented by an extraordinary, purely 
political official with a very short term of office: the gonfaloniere della 
giustizia (standard-bearer of justice), who was put in command of a 
special people's militia of one thousand men drawn by lot and subject 
to immediate caII. He was to protect the popolani, to prosecute nobles 
and to execute sentences against them, and to supervise the observance 
of the ordinamenti. The politicized judicial system with an official spying 
network, abetment of anonymous accusations, an accelerated inquisitori'!1 
procedure for magnates, and much simplified methods of proof (by 
"notoriety") was the democratic counterpart to the Venetian trial before 
the Council of Ten. The' m ateriaIIy most incisive measures against the' 
nobility included: the exclusion from the city offices of aII families ad
hering to a knightly style of life, the exaction of pledges for loyal con
duct from the nobility and the imposition of liability for each member's 
behavior upon the entire patrician family. the passing of special penal 
laws for political offences of the magnan, including that of insulting a 
popolano, and "the prohibition of purchasing real estate bonlering on 
the property of a popolano without having obtained the permission of 
the latter. 

The guaranty for the rule of the popolo was assumed by the inter
local Parte Guelfa, whose party statutes were treat~d as part of the city 
law. OnlyenroIIed party members could be elected to a city office. The 
power instruments of 'the party have already been discussed. The very 
fact of a guaranty by a party organization which was essentiaIIy based 
on knightly military forces mak.es it reasonable to assume that the ordi
namenti had not really destroyed the social and economic power of the 
patriciate. Indeed we find that within ten years after the promulgation of 
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these Florentine class laws, which had been adopted by numerous other 
Tuscan cities, the feuds between noble families flourished once again; 
the rule by smaIl plutocratic groups was never interrupted at alI. Even 
the offices of the popolo were nearly always 611ed with noblemen, fOt 
noble families could he accepted among the popolani by an explicit act. 
The exacted renunciation of the knightly style of life was only partially 
effective; basicaIly it amounted to r..~ more than a pledge t:i political 
obedience and enrollment in one of the craft guilds. The important so· 
cial effect was a certain fusion of the urban magnati with the popolo 
grasso (the "fat people"), a term used to designate the popolani strata 
with a university education or capital wealth which were organized in 
the seven "upper" guilds (arti maggiori) of the judges and notaries, 
bankers, merchants of foreign doth, merchants of Florentine woolens, 
silk merchan~ doctors and druggists, and fur dealers. Initially all city 
officials had to be elected from these upper guilds 1,1 which the noble
men enrolled. Only after several additional insurrections did the fourteen 
"lower" guilds (arti minori) of the popolo minuto- .. e., those of the 
smaIl entrepreneurs·--gain a formal share in the power. The artisan 
strata that did not belong to these fourteen lower guilds obtained a very 
temporary share in the government only after the Ciompi revolt of ] 378 
-in fact, they ohtained an independent guild organLqion only then.' 
Only in a few places and temporarily did the smaIl burghers manage, as 
in Perugia in 1378, to exclude by law from the council of priores not 
only the nobi~ty, but also the popolo grasso. CharacteristicaIly, these 
lower propertyless strata of the citizenry as a Iule enjoyed the support 
of the noDili in their attack against the Iule of the popolo grasso, just as 
in later years .he tyrannis was founded wit~ the aid of the masses. Even 
earlier, in the thirteenth century, the nobility and these lower strata had 
frequently coalesced against the onslaught of the burghers. Whether 
such aIliances came about, and how strong they were, "was determined 
by economic factors. The interests of the sman artisans couId coI1de 
ve'ty sharply with those of the entrepreneurial guilds wherever the 
putting-out system !N3S fuIly developed. In Perugia, for instance, the pace 
of this development was so stormy that in 1437 on~ individual entre
preneur put to work not onlY.2.8 platori but also 176 platrici [i.e., male 
and female spinners], as Count Broglio d'Ajano has .:ihown.' The situa
tion of the smaIl artisans under the putting-out system was often pre
'carious, their employment frequently discontinuous. Out-<>f-town workers 
competed for the jobs, and hiring by the day wa., pncticed. The entre
preneurial guilds sought to regulate the conditions of the putting-out 
contract in as one-sided a manner as the guilds of the artisan producers 

, 
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worlcing for them which. like the cimatori of Perugia. prohibited the 
underbidding of established wage scales.s 

These strata obviously expected nothing good from the rule of the 
"upper" crafts. However. they nowhere obtained pennanent political 
power. The prdetarian stratlJm of tJ'avelling journeymen, finally. was 
everywhere without any share in the city go~ent. The participation 
of the '1ower" crafts for the first time brought an at least rdatively 
democratic dem~t into the city councils. but their factual inauence 
nevertheless remained small. The custom of appointing special commis
sions for the election of officials, which was common to all Italian com
munes. was supposed to eliminate demagogy and to establish a line of. 
political responsibility for the election manager~-men who are often 
anonym~s and not held accountable in the modem European demo
cmtie polity. The system made possible a careful selection and orderly 
organization of the officiating council members and officials, but normally 
it was bound to issue in compromises between only the socially in
Buential families; above an, it could never ignore the desires of the 
financialJy decisive strata. Only in times of competition for po~ be
tween several families of equal strength or in periods of religious excite
ment could "public opinion" gain any positive influence on the composi
tion of municipal officialdom. The Medici. for instance, gained domi
nance in Florence without themselves holding office. merely through 
utilizing their influence and a systematic manipulation of such election 
procedures. 

The successes of the popolo were not achieved without violent and 
often long drawn-()ut struggle. The nobility would withdraw from the 
cities, to continue its feud against them from its castles. The urban 
annies, in tum, would break the castles; at times the cities would 
shatter the traditional seigneurial constitution of the countryside through 
legislative acts declaring the liberation of the peasantry. The means of 
power, which it needed for crushing the nobility. the popolo found in 
the recognized organizations of the craft guilds. The communes had 
utilized the "craft" organization from the very beginning for administra
tive purposes; they had also drafted the tradesmen. in guild-based units, 
for guard duty in the fortifications and increasingly also for campaign 
service as foot soldiers. Financially, the aid of the entrepreneurial 
"crafts" increasingly became indispensable with the advance of military 
technology. The intellectual and administrative backbone of the popolo 
was supplied by the jurists, above all by the notaries and often also by 
the judges, and by the other learned professions such as the physicians 
and druggists. These intellectual strata, which as a rule were organized 
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in "crafts" of their own, always belonged to the popola and played a 
leading role similar to that of advocates and other jurists within the 
tiers etat in France. The first captains of the popolo had in most cases 
previously been heads of one of the craft guilds or of a guild association. 
The mercadJmza in particular, originally a non-political association of the 
traders and artisan producers (for in Italy, too, as Ernst Salzer has 
emphasized correctly, .. the term ntercatores covers both groups and not 
merely the merchants),· normally constituted a 6rst stage in the political 
organization of the popolo; its presiding officer, the fJOustas mercmorum, 
frequen tly became the first capitaneus populi. 

The entire development of the popolo was initially oriented towards 
an organized protection of the interests of the popolani before the courts. 
coqx>rations and agencies of the commune. As a rule the movement was 
triggered by the often far-reaching denial of legal rights to commoners. 
It happened not only in Germany that -purveyors and craftsmen were 
paid with the cudgel rather than ln the desked coin, and subsequently 
f~nd no remedy in the courts (as is reported in a Strassburg case). 
Even more inciting seem to have been the personal h:c;uIts and threats 
dealt out to the popolani by the militarily superior nobility, which con
tinued to recur everywhere even a century after the formation of the 
separate political association of the popolo. The status pride of the 
knighthood and the natural resentment of the bourgeoisie forever made 
for collisions. 

The development of the captaincy of the popolo thus began with a 
right of assistance and control against the authorities of the commune, 
similar in type to the rights of the Roman tribune of the plebs; from 
there it developed into a vetoing power, and ultimately into a coordinate 
office with universal competencies. The rise of the popola was aided by 
the feuds of the patrician families. which injured the Economic interests 
of the burghers and often provided the 6rst occasion for the intervention 
of popolani officials. An additional favorable factor to be mentioned was 
the ambition of individual noblemen to utilize the popola for the erec
tion of a personal tyranny. The nobility everywhere lived in continuous 
apprehension of such desires, and everywhere the divisions within the 
ranks of the nobility gave the popolo the opportunity to enrol the. mili
tary power of one part of the knighthood in its own selvice. On the 
purely military side, the growing importance of the infantry vis-a.-vis 
the knightly cavalry threw its first shadows over these events. It did so 
in combination with the beginnings of rational military technology: In 
the Florentine armies of the fourteenth century we first hear of the 
"bombards," the forelUnners of modem artillery. 
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4. Ancient Pamllels: Plebs and Tribune in Rome 

The development of the demos and the plebs in Antiquity shows 
m 'ly external similarities to the above development. This is especially 
tIUe for Rome, where the rise of the separate political community of 
the plebs, with its own officials, i.~ guite comparable to that of the 
popolo. The tribuni plebis were originally elected heads of the non-noble 
citizenry of the four city districts, and the aediles, in the opinion of 
Eduard Meyer, were the administrators of the corporate cult sanctuary 
which at the same time was the treasury of that group: hence they were 
also the treasurers of the plebs, I\l The plebs itself was constituted as a. 
sworn brotherhood which undertook to strike down anyone obstIUcting 
its tribunes in their defense of plebeian interests-for this is what is 
implied in the designation of the plebeian tribune as sacrosanctus, as 
contrasted to ihe "legitima<:y" of the officials of the entire community of 
RomeY Analogously, the Italian capitano del popolo normally lacked 
the designation dei gratia which the officials with legitimate power, the 
conswes, used to append to their titles. 

The tribunus plebis thus did not possess legitimate authority of 
office and its identifying characteristics: the right t9 commune with the 
gods of the city, the auspicia, and tbe most significant attribute of 
Ie gitimate imperium, the right to inRict legitimate punishment. ,2 In 
place of the latter he had, as the head of the plebs, the power to execute 
a sort of lynch law against anyone caught obstIUcting his official actiOns: 
without trial and judgment. he could have such persons arrested aJ¥l 
executed by having them thrown off the Tarpeian rock. In close parallel 
to the capitano and the anziani, the powers of office which the tribune 
later did possess developed from his right to intercede and to inhibit 
official actions of the magistrates against plebeians. This right of inter
cession-a negative power common to all Roman officials for use against 
coordinate or inferior authorities-was orginally the main right of the 
tribune. Just like the capitano, he developed this right into a general 
power of review and veto, and thus into the di! facto highest power 
within the limits of the urban peace district. On campaigns, however, 
the tribune had no say: there, the command of the chief militaIY officer 
prevailed without restrictions. This territorial limitation, which did not 
apply to the older authorities, is a characteristic reRection of the specif
ically "bourgeois" origin of the tribunate. 

The political accomplishments of the plebs were made possible by 
the tribunitian veto power alone. Through it, the plebs obtained the 
right of provocatio, I.e., to challenge criminal verdicts [in the plebeian 
assembly]' the mitigation of the law of debtorship, the scheduling of 
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court sessions on market days (in the interest of the lural population), 
and an equal participation in the state offices, ultimately including also 
the, priestly offices and the coul~dl. Finally, it was through the tribuni~ 
tian veto that the plebs managed to get its resolutions (plebiscita) recog
nized as binding for the entire community, This achievement which, 
as we saw, was sometimes also attained in the Italian communes, was 
put into force in Rome through the lex Hortensia at the time of the last 
secessiOlf ef the plebs [1.87 B.C.]. Formally, of course, this signified the 
same cUltailment of patrician power as it did in medieval Italy. 

After the culmination of the older status struggles in this event, the 
tribunate moved out of. the political limelight. Like the capitano, the 
tribune now became an official of the commune, and his position became 
one stage in the developing career sequence of municipal magistracies, 
an office which differed from other offices oniy in that election was by 
the plebs alone. The historical differentiation between plebeian and 
patrician was in any case becoming almost devoid of meaning in prac
tical life as a new nobility developed, based on office-holding and wealth 
Cnobiles and equites). In the class struggles, which now began. the old 
political rights of the tribuni plebis were not again powerfully reasserted 
until the time of the Gracchi, when they were used as lnstluments in 
the service of the political reformers and of the economic class move
ment of the politically disadvantaged "bourgeOisie" in its conRict with 
the office nobility.u It was the ultimate effect of this revival that th(, 
tribunitian power later became, in addition to the military imperium, 
one of the life-long official attributes of the princeps. 14 

These similarities between the medieval ltalian and the earlv Roman 
development are very striking, especially since they appear in' spite of 
fundamental political. social and economic diHerences, which will be 
discussed soon. It is a fact, after all, that only a limitfff variety of differ
ent administrative techniques is available for effecting compromises be
tween the status groups within a city. Similarities in the forms of 
political administration can therefore not be interpreted as jdenti~al 
~upcrstructures over identical economic foundati(m~. These things obey 
their own laws. 

5. Ancient Parallels: Demos and Ephors in Sparta 

We may n, w ask whether this Roman development did not have 
parallels in Antiquity itself? Separate political associations like that of 
the plebs or the Italian popolo cannot be found elsewhere in the andent 
world, as far as is known. But there are phenomena of a somewhat Ie-
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. lated charactt!i. Even in Antiquity the P?hors of Sparta were viewed by 

. some (Cicero, de Re Publica ii. 59; de Legibus iii. 16) as a parallelism 
of this kind. It is essential, however, to interpret this correctly. 

In conl~ast to the "legitimate" [two Spartan} kings, the [five] ep,lorr 
("overseers") had a limited term of office of one year; like the Roman 
tribunes, they were elected not by the three [original Doricl dan .phylae, 
but by the five territorial phylae of the Spartiates. The ephors convoked 
the citizen assembly; the, had jurisdiction in civil and also in criminal 
matters (though perhaps not witho1!t limitations in the latter sphere), 
summoned even the kings before their chair, compelled officials to give 
an accounting of their actions, and suspended them. The administration
was under their control, and togethell~ith the elected council of elders, 
the ger6U~. the ephors iQ effect constituted the supreme political 
power within the ~partan tenitories. I n the city district the kings were 
restricted to honorific privileges and purely persor:al inHuence; on 
campaigns, however, they held the full disciplinary power,' which in 
Sparta was exceedingly severe. I.t was probably a phenomenon only of 
the late period that ephors accompamed the kings also during cam
paigns. It does not speak against a trihunitian quality of the ephors' 
power that they may have originally been appointed by the kings
perhaps, as some believe, even after the First Messenian War;l~ the 
same may in fae t have been tlue for the I1rst tfJms heads in Rome. Nor 
does the more weighty fact that they lacked the typical trihunitian 
power of intercession-a power also possessed. by the medieval capitanei 
populi-negate the assumption of a tribune-like character of the ephp
rate. The tradition, of course, states that the original function of these 
officials was to protect the dtizens against the kings. The later absence 
of this function is to be explained from the unconditional victOty of the 
Spartan demos over its opponents, and from the fact that the demos 
itself was subsequently transformed into a luling class, originally pIe· 
beian, but later: in fact oligarchic, which exercised an absolute control 
over the entire country. A nobility ",as unknown in Sparta during the 
historical period. The polis jealously .guarded its rulership position 
vis-a-vis the Helots-against whom a "declaration of war" was ceremoni
ously pronounced each year in order to 'provide a religious justification 
for their status as outlaws-and likewise its political monopoly pos'ition 
vis-i\-vis the Perioeci, citizens who were not members of the military 
association of the Spartiates. HI But equally jealously, at least in principle, 
it guarded the internal social equality of the full citizens. Both principles 
were sustained by a spying system reminiscent of Venice, the kT')'pteia.11 
According to the tradition, the Lacedaemonians were the first Greeks to 
have abolished the usage of a distinct costume as part of the:. noble style 
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of life, which. thus must have existed previously. l' Both these !umptuary 
regulations and the severe restriction of royal power almost certainly were 
the results of a struggle and subsequent compromise. Convincing 
evidence for this can be seen in th~ oaths mutually exchanged [once 
each month] between the kings and the ephors-a kind of pefiodically 
renewed constitutional contract. Some doubts f about the rational or 
revolutionalY oligin of the ephorate] are raised, however, by the fact 
that the ephoIS seem to have exercised celtain religio-as functions. The 
explanation for this may be that they became '1egitimateH communal 
officials to a much greater extent than the Roman tribunes. At any rate, 
the crucial features of the Spartan polis too strongly Sllggest a rational 
design to be residuals of very ancient institutions. IS 

6. Stages and Consequences of Democratization in Greece 

A. ~lFFERl!NTltU. VOTINC aICHTS 

In the other Hellenic communities we can find no such parallels to 
the Roman development. However, everywhere we do. find democratic 
movements of the non-noble citizenry against the patriciate which, in 
the majority of case!>, led to the temporary or permanent removal of 
patrician domination. As in the Middle Age~ this signified neither an 
equalization of all citizens with respect to voting rights and eligibility 
for the offices or the council, nor even the admission of all free families 
entitled to settle in the town into the citizens' association. The f reed
men, by contrast to Rome, here never did belong to it. The political 
equality of the free-born citizenry was vitiated by the gradation of voting 
rights and office eligibility, originally in tenns of ground rents and armed 
service capahilities and later according to wealth. This gradation of 
rights was never completely abolished even in Athens, just as in the 
medieval cities the unpropertied strata nowhere permanently obtained 
equal status with the middle class. 

The voting right in the. general citizens assembly was either granted 
to all land owners attached to the demes20 and enrolled in the military 
association of a phratry-this was the first stage of "Democracy"---{)r also 
to the owners of other types of wealth. The decisive criterion was 
initially the capacity to equip oneself for service in the hoplite infantry, 
with whose emergence this upheaval was associated. The mere gradation 
of voting right~ as we shall see shortly, was by no means the most 
important instnunent for preserving the preponderance of the propertied 
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strata_ As in the Middle Ages, the formal com~ition of the burgher 
assem bly could he regulated in ever so ma ny ways and its formal c0m

petencies could be meted out ever so generously without a seriously 
destructive effect on the social power of the property Owners. 

The evolution of the dettws produced different results in various 
places. The immediate, and in some cases permanent, result was the 
development of a Democracy externally similar to that found in many 
Italian communes: The wealthiest stratum of non-noble citizen5, classi-
6ed according to some census and mostly owners of money, slaves, 
ergastena, ships, or trading altd loan' capital, gained a share in the 
council and the offices beside the patrician families whose position was' 
mainly based on landed property. The mass of the small tradesmen, re
tailers, and people of small fortunes in general might remain excluded 
from the offices either legally or in practice because they could not 
afford the time. Or else, democratization might continue and eventually 
put the power into the hands of these very strata. In order that this 
could happen, however, means had to be found to mitigate their eco· 
nomic unavailability for public service--as through payments of daily 
allowancer-and the census requirements for eligibility for office had to 
be reduced. But this and the de facto non-observance of the official 
stratification of the: demos into classes based on wealth was achieved only 
in the fourth century, as the final form of Attic Democracy. It could 
come about only after the military importance of the hoplite army had 
disappeared. 

The complete or partial victory of the non~noble strata had two 
particularly important consequences for the structure of the political 
association in Antiquity and for its administration: [firstly, the rise of 
the compulsory territorial organization and of territorial legislation; 
secondly, the replacement of notables in the administration by function* 
aries of the demos.]. 

B. THE RISE OF THE COMPULSORY TERRITORIAL ORGANIZATION AND OF 

TER~ITORIAL LECISLATION 

We first consider the increasing transformation of the political as
sociation into a compulsory organization (Ansralt). One aspect of this 

.developmept was the establishment of the territorial principle for politi
cal subdi~sions. Just as in the Middle Ages the bulk of the citizenry 
wai .organized on the basis of local urban districts already during the 
IUle of the patriciate, and as later at least some of the: pdpolo officiah 
were elected by city wards, so in the ancient patrician city, too, the 
plebeians were organized on the territorial llrinciple, especially for the 
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PUfPOSe of allocating corvtes and other public, burdens. Beside the thxee 
old personal tribus in Rome, composed of gentes (slbs) and CJltiae, there 
appeared four purely territorial urban districts which were also called 
tribus and which after the victory of the plebs were joined by the 
[thirtY-«le1 rural tribus. In Sparta four, later five, territorial phylae 
appeared beside the three old personal phylae. In the specifically "demo
cratic" Greek states th~ victory of Democracy was identical with the 
passage [from a clan SUbdivision] to the "deme" (demos). the territorial 
district, as the subunit of the state and the basis for allocating duties 
and rights in the polis. We will soon have to consider the practical 
significance of this change. Its consequence, at any rate, was the treat~ 
ment of the polis no longer as a confraternity of defence and dan as
sociations, but as a compulsory territorial oiganization (anstaltsmassige 
Gebietskiirperschaft) . 

Another factor in this development was the change which oc(.urred 
in the thinking about the nature of law. The law became the law of a 
compukory organization (AnstaltsTecht), valid for the citizens and in
habitants of the city territory as such (although, as we saw earlier, there 
remained residuals of the previous state of alfairs)~_ At the same time it 
increasingly became rationally instituted law. The irrational charismatic 
ad hoc detennination of right and wrong came to he replaced by the 
statute. Parallel to the removal of patrician rule ran the beginnings of 
legislation. lnitially it still had the fonn of charismatic legislation by 
an aisymnetes. But before long we 6nd a continuous (and in the end 
unceasing) creation of new law in the elrllesia (assembly) and a purely 
sc;cular administration of justice lied to the instituted law or, as in Rome, 
to the edictal instructions by the responsible magistrate. In Athens, the 
demos was eventually asked each year anew whether the existing laws 
should be lnain12ined or amended. This indicates how widely accepted 
.. he prOpositiOl\ had become that valid law is and must be something 

. artificially created, and that it should be based on the consensus of those 
to whom ~ is to apply. To be Sur~, in the period of classical Demccracy 
-as in Athens of the fifth and fourth centuries-thi$ conception had 
not yet become the prevalent one. Not every decision Cpsephisma) of 
the demos was a law (nomos), and not even all those which set up 
general norms. Decisions of the demos could he considerea illegal, and 
then they might be contested by any burgher befoce the Attic jury 
court, the heliaia. At least at thllt time, the decision of the demos did not 
itself create a law. The actual enactment took the form of a legal con
test, initiated upon the propos.ition of a new law by a citizen, as tc 
whether the old or the newly proposed rule should be consldewl valid. 
This litigation was conducted before a special college of jurors, the 
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nomothetaj (lawgivers); it obviously represents a rather quaint residu, 
of the o1&r concept of the nature of law, which disappeared only reb 
tively late.v1 But tne first decisive step toward acceptance of the notior 
of law as a rational creation had been taken in Athens with the abolitior 
of the religious and aristocratic veto, the agency of which had been thE 
Areopagus, through the law of Ephialtes fin 462 B.C.J. 

C. THE REPLACEMEfolT OF NOTABLES BY DEM~A'I1C PUNGnONARJES 

The other cOnsequence of "democratization" to be noted is the ensU
ing administrative revolution. Functionaries d the denws, elected or 
chosen by lot for short teems, responsible to the assemblies and some
times removable, or even entire subdivisions of the demos itself, replaced 
the notables ruling by vittue d family or office chalisma. The new 
functionaries were "civil servants," but not in the modem meaning of 
'the word. They received only moderate compensation for their expenses, 
or daily allowances like the jurymen, who were also dl8wn by lot. This. 
as 'Well as the short peliods of office tenure and the velY frequent pro· 
hibition of reelection, precluded the development of the professionaJ 
character of a modern officialdom. There was no career sequence of p0si
tions, nor a special status honor of the civil servants. Official business 
was discharged as an intermittent activity, which for the majority of 
office holders did not require theirlull attention, and the office revenues 
constituted even for men without means only an incidental. though 
desirable income. To be sure, the highest political positions, above all 
the militalY posts, demanded the incumbents' full working capacity; 
hence they could be occupied only by the well-to-do. For the financial 
officials in Athens, the 'place of our bond insurance system CAmtskau
riml) was taken by high census--i.e., wealth-requirements. In essence, 
these higher offices were honoralY (unpaid) positions. 

The real political leader created by the fully developed Democtacy 
in Periclean Athens, the demagogue, as a rule formally occupied the 
leading military position. In fact, however, his power rested not upon 
law or office, but entirely upon personal inRuence and the trust of the 
demos_ Thus his position was neither "legitimate" nor even '1egal," even 
though the entire constitution d Democracy was tailored to his exist
ence, just as the modern constitution of England is tailored to the 
exiSl ence of the cabinet which also does not tIlle by virtue Of compe
ten! 'I regulated by statute. The comparison could be extended; thus, 
mutatis mutandis, the prosecution of the demagogue bo:ause of poor 
leadership would correspond to the vote of no-confidence of the English 
Parliament, which also has never been formally institu~ed through 
legislation. The Athenian Council, whose membets were drawn by lot, 
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now becaine a mere executive committee of the dertIos; it lost its judicial 
competence, but acquIred control over the agenda of the Assembly 
(through the proboule..lftQ) and over financial ma tters.·· " 

, In medieval cities, the seizure of power by the popolo had similar 
ronsequences: Numerous revisions of t.he urban law book, codifications 
of civil and trial law, a veritable 800d of statutes of all kinds charaCkri2e 
the one side of the picture, and a spring tide of officials. of whom four 
to five dozen categories were sometimes to be found even in the smaUer 
Cerman cities, typify the other side. In ;,ddition to the auxiliary per
sonnel of the clerics and bailiffs aiding the burgomasters, we find a host 
of specialized functionaries who officiated only intermittently and for 
whom the office revenues, mainly fees, constituted only a side,income, 
albeit a desirable one. Another trait common to both ancient and medi
eval cities, 3,t least the large ones, was that numerous affairs which today 
are usually handled by the regular representative assemblies would be 
handed over to special boards selected through balloting or by lot. Thus 
in Hellenic Antiquity, legislation was organized i~_ manner, but also 

, other political functions such as, in Athens, the ratification through 
oath of articles of confederation and the distribution of the tributes paid 
by the confederates. In the Middle Ages, the elections-both of officials 
(especially the more important ones) and of the chief legislative col· 
leges-frequently were handled in this way. This practice was a kind 
of substitute for a system of representation, which, in the modem form, 
did not exist at the time. Such "representatives" as did exist could only 
represent associations, as befits a state of development in which all 
political rights have the character either of traditional status honors or 
of granted privileges. In the ancient Democracy, units so represented 
would be the associations entering into a cult or political community 
(a state), or perhaps the component parts of a confederacy; in the 
Middle Ages they would be the craft guilds and other corporations. 
Only the special rights t f associations found "representation," not the 
rights of the varying "electorate" of a te~ri!')rial district as in modem 
parliaments. 

7. Illegitimate Rulership: The Ancient Tyrannis 

Another trait common to both the ancient and th,~ medieval city is 
the appearance of the city tyrannis, or at least of Attempts to establish it. 
In both periods this was a locally restricted pheccmenon. On. the Hel
lenic mainland, the government in a number of large cities, among 
them Athens, was seized by tyrants in the ::.eventh and sixth centuries 
:S.C., but none of these regimes lasted more than a few generations." 
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Here the urban li~rties normally perished only after conquest by a 
superior military poW( '. In the colonial areas, by contrast-in Asia 
Minor and especially in Sicily-the spread of the city tyranni5 was more 
permanent and in part prOVided the definitive constitution of the city 
state to the time of its collapse. 

The tyranni5 was everywhere the product of the sttuggle of status 
groups. In a few cases, as in Syracuse, it seems to have been the 
nobility, pushed into a corner by the demos) which helped a tyrant to 

establish his rule. But on the whole t~,,! regime of the tyrants was based 
on sections of the middle class and on the debtors of the patricians, and 
their foes' were the noble families, whom they exiled, whose estates they 
confiscated, and who conspired against them. What finds expression 
here is the typical class contrast of the ancient world: between an urban 
military patriciate as creditors and the peasantry as debtors-a contrast 
which existed everywhere flom Israel and Mesopotamia t,o the Greek 
and Italic world In Babylon, the countryside had almost entirely come 
into the possession of the patricians, whose coloni the peasants had be
come. In Israel, debt servitude was one of the subjects regulated in the 
"Book of the Covenant" [Ex. ~l: 1-6; Neh. 10:31]. and all usurpers 
from Abimelech to Judas Maccabaeus found support in the fugitive 
debt slaves. The promise of Deuteronomy runS to the effect that Israel 
shall "lend unto many nations" [Deut. J 5: 6]; i.e., that the citizens of 
Jerusalem shall be the creditors and patricians and all others their debt 
servants and peasants. The class contrasts in Hellas and Rome were 
similar. Once established, the tyranny was usually supported by the 
small peasants, a party of the nobility which was in alliance with them, 
and parts of the urban middJe classes. I\S a rule it relled on a bodyguard, 
and for the Greek demagogue-e.g., for Peisistratos--the gUlilt of such 
a gU'l.rd by the citizenry was usually just as much the first step towards 
the establishment of a tyrarmi5 as later ill medievalltaly for the capitano 
del popolo. The tyrants alsJ employed mercenaries. Their substantive 
poliCies ,often attempted to smoothen class and status conflicts, no less 
than did those of the ai5Jmnetai like Charondas and Solon.~· App:lr
ently the appointment of an oli5ymneit'5 for the reordering (If the St3te 
and the law or the elevation of a t)'ranno5 were often alternative solu
tions for the same set of problems. The social and economic policies of 
both the aesymnetes and the t)rants, at least on the mainland, sought 
to prevent the sale of pea:;aflt land to the urban nobility and the Im
migration of peasants into toe '~ily. In some places they attempred to 

restrict the purchase of Sb'~'C5, die consumption of luxuries, brokerage 
(middlemen's) trade, and grain exports-all measares chara.cterizing an 
essentially petit-bourgeois e::(;;".onlic policy which corresponds J:o that d 
lh.~ medieval "city econom,..' to h::. discussed later [sec. iv; rOE below]. 
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The tyrants perceived themselves, and were perceived everywhere, 
as specifically "illegitimate" rulers. This differentiated their entire posi
tion, both in its religious and its political. aspects, from the old city
kingships. Quite regularly they were supporters of new emotional cults, 
especially of the cult of Dionysos, in contrast to the ritualistic cults of 
the nobility. As a rule they sought to preserve the external form of their 
commune's constitution, and thereby their claim to legality. At its down
fall, their regime usually left the patrician stratum much weakened, and 
therefore under compulsion to purchase the ~ooperation of the com
moners, which was necessary for the expulsion of the tyrant, with far
reaching concessions to the demos. In Athens, the middle-class demo· 
cracy of Cleisthenes followed the expulsion of the Peisistratids. In some 
places, it is true, a merchant plutocracy succeeded the tyrants. This 
early type of tyrtmnis built on economic class conflicts had the effect, at 
least on the Greek mainland, of facilitating a timocratic or demooratic 
solution to the status struggles, of which it frequently was the precursor. 

, The successful or unsuccessful attempts to establish tyrannies in the' late 
Hel1enic period, by contrast, were outgrowths of the exp2nsionary policy 
of the demos and had their origin in the inilitary interests of that group, 
which will be discussed later .• Jictorious army leaders liJ,e Alcibiades 
and Lysander tried to establish tyrannies of this type.~~ On the Greek 
mainland such attempts remained unsuccessful uncil the Hellenistic 
period, and the military empire-formations of the demos there disinte
grated again, for reasons to be discussed later [sec v:' 7 below]. In 

. Sicily, by contrast, hoth the early expansionist maritime policy in the 
Tyrrhenian Sea and the later national defense against Carthage were led 
by tyrants who cre~ted an interlocal military monarchy supported by 
mercenary armies in addition to the burgher levies and resorting to the 
most ruthless measures of an oriental type, such as compulsory mass 
naturalization of mercenaries and resettlement of the population of suh
jugilted cities. RomE-, finally, where in the early republican period vari
ous developments that might have led to a tyrannis had failed, 
ultimately fell prey to a military monarchy, in the wake of the great 
conquests, for internal social and economic reasous which will. be dis
cussec1 separately. 

8. Illegitimate Rulership; The Medieval Signoria 

In the Middle Ages, the city tyrannis remaint,d hrge]y, if not en
tirely, confined to italy. The Italian :;ignoria, which Edl.l?rd rvleyer has 
likened to lhe anci~n·. t'Yrannis/G does inded h,we ceri'ain traits in 
commDl~ wilh thcbltcr: k too, was predominantly d1e cie;:Jdon of one 
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wealthy family in opposition to other members of the status group; it 
was the first political power in Western Europe which based its regime 
on a rational administration with (increasingly) appointed officials; it 
also in most cases retained certain forms of the traditional communal 
constitution. But beyond this, important diJferences have to be noted. 
Firstly, ,\~hile we do indeed nnd. that frequently a signoria developed 
directly out of the status struggle, very often it first appeared only after 
the victory of the popolo, and in some instances only a considerable 
while later. Furthermore, while the signoria in most cases developed 
directly out of the legal offices of the popoIo, the city tyrannis in Hel
lenic Antiquity nonnally represented only one of the intermediate 
phenomena between the patrician rule and timocracyor democracy. ' 

The fonnaI development of the various Italian signorie took a 
number of different courses. as Ernst Salzer, in particular, has shown 
vet)' dearIy.n One group of signorie, an entire series, was the direct 
product of revolts of the popelo and developed out of its new offices. 
The capitano del po polo, the podesta della mercadanza, or also the 
podesta of the commune came to be elected by the popolo for increas
ingly longer periods or even for life. Such long-term supreme officials 
are found as early as the middle of the thirteenth century in Piacen'Za, 
Parma, LocH, and Milan. By the end of that centUlY, the rule of the 
Visc::mti in Milan was already hereditary in practice, as was that of the 
Scala in Verona and the Este in Modena. Paranel to the development 
toward tenure for life and initially de facto, later legal, inheritability of 
the office, went In expansion of the sphere of jurisdiction of the 
supreme official. Beginning as an "arbitral,"~8 purely political pemil 
pov .... er, it developed into a general commission (arbitrium generale) to 
issue an kinds of orders in competition with the council and the com
mune, and finally into a rulership (dominium) with the right to govern 
the city Zibero arbitrio, to fill the offices, and to issue decrees which had 
the puy..er of laV':~. 

This assignment of powers had two different political sources which, 
however, frequently coincided in substance. One was the problem posed 
by p<'!.ty governments-above an, the constant threat to the very survival 
of the state, and thereby also to the economic status quo and especially 
to land ownership, which emanated from the defeated party. The in
stallation of party captains with unlimited powers was made necessary 
especially by the existence of a nobility accustomed to war and by the 
constant fear of conspiracies. The second source is to be found in the 
external wars, the threat of subjugation by neighboring communes or 
princes. 'i\lherever the latter factor predominated, it usually was the 
creation of a speciaJ militaty commander, the capitano della guerra, who 
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was either a foreign prince or a condottiere, that provided the source of 
the signoria, and not the party leadership of the capit4no del popolo. 
Under such conditions, the voluntary subjection of a city under the 
rulership of a prince in order to secure his aid against external threats 
often was effected in a manner which narrowly limited the rights of 
the dominus. Within the city a power seeker normally could most easily 
gain support from the broad lower strata of craftsmen ordinarily ex
cluded from active participation in the administration. In part this was 
so because for these groups a. chanfF did not signify any loss, while the 
presence of a princdy court pr.lmised economic advantages, and in part 
because the masses everywhere are emotionally responsive to the display 
of personal power. As a ruie, the aspirants to the signoria therefore made 
use of the "parliaments" to effect the transfer of powcr.29 But occasion
ally, when threatened by political or economic opponents, the patrician 
families or the merch':mt class also used the instrumen~ of a signoria, 
which initially was nowhere viewed as the permanent establishmem of 
a·monarchy. Cities such as Genoa repeatedly imposed v~ry restrictive 
conditions upon powerful monarchs under whose dominium they com
mitted themselves, including above all limitations upon their military 
power and firmly fixed money payments, and at times they even dis
missed such "protectors." When the dominus was a foreign monarch 
this usually succeeded; ~us Genoa at one time dismissed the king of 
France. But it rarely suceee4ed against a signore who had once taken 
up residence in the city, 

9. The Pacifzcat.i".~ of the Burghers and the 
Legitimation of the Signoria 

It is noteworthy that in th~ course of time both th~ power of \he 
burghers to re<;j:;t ;md their inclination to do so de<:lined T!le signori 
based their regime on mercen"ry an ,it.; ana increasingly also on con
nections with the legitimate authorities. In Italy, except. for Venice and 
Genoa, the h~reditary signoria constituted the form cf city government 
definitively legitimized by imperial and papal recognition after the sub· 
jection of Florence with the help of Spanish troops [in IB0l. Tne de
clining resistance of the burghers. however, must be explained by a 
number of separate factors. Here as e\'erywhere, the veIY e.~stence vf a 
princely court created its own support in the form of growing strata in 
the nobility al.d the bourgeoisie with social and economic vested inter
('StS in its survival TIle increasing refinement of wants and the slowing 
down of economic expansion together with a growing vulnerability to 
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warlike disturbances of the higher bourgeois strata's economic interests; 
the general decline in political aspirations of the economicaIly active 
groups. associated with increasing competition and growing economic 
and social stability, and the consequent exclusive devotion of these 
groups to gainful economic activity or the peaceful enjoyment of reRner 
incomes; and finally, the general policy of the princes who furthered 
both these developments to their own advantage---aIl these were re
sponsible for the rapid decline of interest in the political fate of the city. 
Both the large monarchies, like the French, and the signorie of Single' 
cities could everywhere count on the interest of the lower strata in the 
pacification of the city and in a regulation of economic conduct which 
professed to safeguard the "living" of the smaIl burgher. The French 
cities were subject~ to the rule of the crown with the help of thpse 
petit.bourgeois interests, and in Italy similar tendencies propped up the 
signorie. 

The most important element, however, was an essentiaIly political 
development: the pacification of the citizenry through its preoccupation 
with economic concerns, its declining habituation to military service 
and, finally, through the deliberate disanning of the urban population 
bv the princes. It is true that this was not always their policy from the 
very beginning; in fact, some princes developed the first rational recruit
ment systems. But these soon developed into drafts of the poor only, if 
that was not their initial character; while this was in accord with the 
general type of patrimonial army formation, it was thoroughly f"lreign 
to the spirit of the republican burgher army. But the field had already' 
to a large extent been cleared for the princeS by the transition to the use 
of mercenary armies and to the capitalistic method of employing entre
preneurs CcondottierD to raise and lead the troops, changes necessitated 
by the increasing economic indispensabiItiy of the burghers and by the 
growing need for professional training in military matters. These factors 
had already been working toward the pacification and disannament of 
the burghers during the time of the free communes. An additioml 
element was provided by the personal and political connections of the 
city princes with the great dynasties, against whose power any uprising 
of the burghers would have had no chance of success. Ultimately, thus, 
it was the same series of factors, the general significance of which we 
have discussed before, whicb provided the signoria with the chance ~o 
develop into a h.:-.red itary patrimonial princeshi p: the increasing eco
nomic plenccupatbn of the burghers, the militalY d isqua1ilication of tht: 
educated strata of the bouA'gc~jsie, ;and the ratinn.,]i7.aticn of nilitrry 
techlliyue in the diu·ction of a prdessional army, conlbil1ed with t~.e 
deveJopmcr:t of stat!~s group::; of noblemen . .,.entier,~, and prd2t.nd,~cies 

 



iv] The Plebeian City 132. I 

with veSted econOmlC or social interests in the existence of a princely 
court. Wherever these chances were utilized, the sig'loTia thereby en
tered into the circle of legitimate powers. 

The policies of the signorkl share one tendency, of preeminent in
terest here. with those of the 'ancient tYTannis: the tendency to break 
up the political and economic monopoly position of the city in relation 
to the countryside. As in Anti<1uity, it was very often the mraJ popula
tion with whose aid the aspirant to power compelled the transfer of the 
rule-for instance, in 132.8 in Padua.'I<l To its own economic advantage 
and for political reasons, the free urban citizenry had often destroyed 
the manorial system of the countryside after its victory over the patrici
ate, freeing the peasantry and furthering the free transfer of land to 
the highest bidder. It was under the rule of the popolo gTasso that 
massive aC<1uisitions by the burghers of landed property from the feudal 
lords took place, and that in Tuscany the manorial constitution based 
on compulsory labor services of the peasanuy was replaced by the 
fyield-sharing] mezzadTiCl tenancy, an institution peculiarly adapted to 
the relations between primarily urban landowners whose only ties to 
the countJyside consist of a IlillegiatUTa and their rural tenant farmers. s1 

Yet, the rural population---even the free peasant landowners-remained 
excluded from all participation in political power. As the mezzadTia was 
tailored to the, economic interests of urban landowners, so the urban 
policy toward the countryside was adapted to the interests of the urban 
consumer and, after the victory of the guilds, also to those of the urban 
producers. The policy of the princes nowhere changed this immediately, 
and in some places never at all. The famous phy<;iocraric policy of 
Grand Duke Leopold of. T usc.any in the eighteenth century was in
fluenced by certain natural-law concepts and was not, or at least not 
primarily, a policy of agrarian interests.l2 Nevertheless, the policy of the 
princes, which on the whole was directed to the balancing of interests 
and the avoidance of sharp collisions, was certainly no longer the policy 
of an urban citizenry using the countryside merely as a means tGwards 
its own ends. 

Often, and ultimately in the majority of cases, the dominion of the 
city princes encompassed several cities. They did not, however, create 
out of these hitherto independent urban territories unitary states in the 
modem sense. Quite to the contrary, the individual cities tied together 
under the rule of a single prince fre<1uently continued to have both the 
right and the occasion to communicate with each other through elm
bassadors. Their constitutions certainly were not .standardized, nor did 

·they become [subordinate] municipalities which fulfilled certain state 
functions merely by virtue of a delegation of powers from the state. A 
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development of this kind occuned only g~uany, in conj~nc:tion with 
the similar transformation of the great modem patrimonial states. 
Representations of the Estates---'SUch as were knoWn in tilt Sicilian 
kingdom already in the Middle Ages. but also in other old patrimonial 
monarc:hies--were almost completely absent in the principalities which 
developed out of city territeries. The important organizatio!lal innova
tions of the signorie are to he found in other developments, namely: 
C I) in the appearance of plince1y officials employed for indefinite 
periods at the side of the communal officials elected for short tenures, 
and (2) in the development of collegiate central agencies, above all for 
financial and military functions. These constituted indeed important. 
steps toward the rationalization of administration. The establishment of 
a rational princely administration under the urban signoria was tech
nically aided by the fact that many communes had in their own financial 
and military interest already created a volume of statistical records 
unusual for that time, and that the art of account- and record-keeping 
had received its technical development in the urban banking houses. 
A more important influence in the indubitable rationalization of ad
ministration, however, probably stemmed from the example of Venice 
on the one hand, and of the Sicilian kingdom on the other-an influ
ence which probably worked more through stimulation than by way of 
direct adoption. 

10. Urban Autonomy, Capitalism, and Patrimonial 
Bureaucracy: A Summary 

The circular path of the Italian cities from a stage in which they 
were component parts of patrimonial or feudal structures, through a 
period of independence obtained by revolution with a government of 
local notables and then of the craft guilds, followed by the signoria and 
finally again by a position as component parts of relatively rational 
patrimonial associations-this cycle has no exact counterpart in the 
Occident. In particular, there is no counterpart for the signpria; at best 
one could find a parallel for the immediately preceding stage, that of 
the capitaneus populi, in some of the most powerful burgomasters north 
of the Alps. In one respect, however, the circular type of development 
was universal: In the Carolingian period, the cities were nothing-oar 
almost nothing-but administrative districts, differentiated from other 
administrative units only by certain peculiarities of their status structure, 
and in the rmdem patrimonial state they were again very dose to this 
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position, distinguished only by certain corporate privileges. In the inter
mediate period. they were everywhere to s ... m.:: degree "commune~" with 
autonomous political rights and an autonomous economic polic)-. 

lbe development.in Antiquity was similar. Yet, neither modern 
capitalism nor the "state" as we know it developed on the basis of the 
ancient ciey, whereas the medieval city, though not the only significant 
antecedent developm,ental .)"tage and certainly no't itself the carrier of 
these developments, is inseparably linked as one of the crucial factors 
with the rise of both phenomena_ Hence. in spite of all external simi
larities, we should be able to discern some very far-reaching differences 
between the ancient and the medieval city development. This problem 
we will tum to next. 

These differences will be most easily recognized if we juxtapose the 
city types of both periods in their most characteristic forms. Before we 
approach this comparison, however, we should stress that among the 
medieval cities themselves there were also very Significant structural 

, diffuences, which !;o far we have dealt with only en passant. But for 
the moment we shall only recapitulate [he oveYali situation of the 
medieval cities at the time of their greatest independence, a period in 
which we may hope to find their specific traits. most fully developed. 

At the apogee of urban autonomy the attainments of the medieval 
cities display an extraordinary variety of forms which can be summarized 
under the following headings. 

A. POLITICAL AUTONOMY 

The medieval urban commune g3ined political independence and. 
in some cases, conducted an expansionist foreign policy, maintaining 
a permanent military force, concluding alliance5. conducting long wars, 
holding large land areas and occasionally other cities in complete sub
jection, and acquiring overseas colonies. With respect to overseas 
colonies, only two ltalian maritime cities [Venice and Genoa} succeeded 
in the long Iun; domination over great land masses and international 
political importance was obtained for certain periods by some communes 

. in northern and central Italy and in Switzerland, and to a far lesser 
degree by the Flemish and some of the North-German Hansa cities, 
and by very few others. But the great majority of cities never exercised 
territorial rule beyond the immediate rural environment and a few 
small towns nearby; this holds for the cities of southern Italy and Sicily. 
for the Spanish cities but for a short, and for the French cities but for 
a longer intermezzo of territorial expansion, and from the very begin-
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ning for the English and German cities (with the exception of the 
North-German and Flemish dties already mentioned, some South
German ftd Swiss ones, and a number of western German cities dur
ing the short perkxl of the r 13th century] town leagues). It is uue that 
many of thesc cities maintained a permanent force of town soldiers (in 
France until a very late per:.od), Or else, and this is the normal case, 
that they had a conscripted burgher militia which defended the walls 
and sometimes was strong enough to enforce the Landfrieden (territorial 
"peace") in confederation with other dties, to destroy the castles of 
robber barons and to intervene in the feuds of the country. But nOne 
of them sought to engage in international politics over long periods in 
the manner of th~ lralian and Hanseatic cities. 

Most of these cities sent reprensentatives either to the Estates of the 
realm Or of their local territory, and not irL:quently, because of their 
financial power, they acquired the decisive voic~ in these bodies eVCn 
if they were assigned a formally subordinate position. The most im
portant example 3re the Commons of England. even though they COn
stituted a representation nor so much of urban communes as of local 
corporations of the various status groups. But many cities did not exer
cise even such rights (the details of the legal history would take us too 
far afield). On the Continent, the modem patrimonial bureaucratic 
state eventually deprived most of them of their political autonomy as 
well as of their military powers, except for police purposes. Only where, 
as in Germany, the patrimonial state developed in the form of rather 
small structures, did it have to permit the independent political survival 
of some of the citv states. 

A special cou'rse of development is to be noted also in England. due 
there to the absence of a patrimonial bureaucracy. Under the tight 
organization of the central administration, the individual English cities 
had never developed separate and individual political ambitions be
cause they defended their interests in Parliament as a group. They had 
formed trade cartels. but not political town leagues as on the Continent. 
They constituted corporations of a privileged stratum of notables, and 
their good will was 6nancian)rw~ndispcnsable to the state. During the 
Tudor rule, the crown had soUght to d.estroy their privileges, but the 
collapse of the Stuarts put an end to this. From that time. on they re
mained corporations with the right to elect parliamentary representa
tives, .md both the ,~'Kingdom of InHuence" and the noble diques 
~tiljzed the often ridiculously small and easily purchas~ble electoral 
colleges ["rotten boroughs"], which was aU many of them represent~d, 
to obtain compliant parliamentary majorities. 
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B. AUTONOMOUS LAW CREATION 

Autonomous law creation by the city, and within it again by the 
[old] guilds and the [later} "crafts," was a right fully exercised by the 
politically independent Italian cities, and at times by the Spanish, 
English, and a considerable part of the French and' Gennan cities al
though it was not always expressly granted to them by charter. To 
problems of urban landownership, market relations, and trade, the city 
courts, with burghers as lay judges (Sch6ffen), applied a uniform law 
specific to all burghers of the given City. The law itself might be based 
on custom or autonomous legislation, or on imitation, 3doption, Or impo
sition in the founding charter of another city's legal system. City courts 
increasingly excluded from the trial procedure such irrational and magi
cal means of evidence as duels, ordeals, and dan oaths, in favor of 
rational procedures of presenting evidence. This development, however, 
should nOt be thought of as running a straight course; at times the ad
herence to a special trial procedure in the city courts signified the con
servation of older legal forms in the face of rational innovations by the 
royal courts, as in England (absence of the jury), or the preservation 
of medieval law' against the penetration of Roman la\v, as on the Conti
nent. In the latter case the legal institutions adaptable to capitalism 
had their origin precisely in the urban law systems (it being in the cities 
that early capitalist interests had some autonomy), and not in the Ro
man (or Germanic) "law of the land" CLandrecht} 

The cit)' governments, for their part, sought to establish the rule 
that the guilds and ('crafts" could not legislate [for their own (,0urt~.1 

without the magistrates' consent, or they at least tried to limit SUI h 
legislation to the guilds' assigned are;1 of jurisdiction. For all citi:s 
which had to reckon with a political or manorial city lord-ana t].j., 

means, for all outside of Italy-both the ext{'nt of urban autunomy ana 
the distribution of legislative power hef\\een thv council .ma the craft 
guilds was forever unstable and a question of power. 

The developmg patrimonial bureaucratic state eVt'ry\\'h~Ic increas
ingly curtailed the autonomy of the cities. In England the Tudors were 
the first systematically to assert the principle that the cities as well as 
the "crafts" were corpor~tely organized state institutions for definite 
p~rposes, with rights which cu~!r{ not exceed the privileges outlined 
in the charter, and with legislative powers binding only citizens who 
were members of the corporation. Any offense against these restrictions 
was used as an opportunity to have the charters cashiered in a quo war
ranto action (a fate which London l~xpNlcnceJ as late as under 
James II). In this view, as we saw, the cit\' W(i\ not a "terr'itorial body" 
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but a privileged association of the local status groups Csrandischer Ver
band), in the administration of which the Privy Council continuously 
interfered. In France, the cities: were in the course of the. sixteenth 
century deprived of all judicial powers, except for police matters, and 
for all financially important acts permission of the stare authorities came 
to be required. In Central Europe, the autonomy of the cities under 
the authority of the territorial princes was as a rule completely destroyed 

C. AUTOCEPHALY 

Few cities other than those of Italy achieved full autocephaly: i.e., 
none but their own judicial and administrative agencies. Non-Italian 
cities often obtained it only for the lower [non·capitaIJ jurisdiction, 
normally with the reservation of appeal to the royal or supreme terri
torial court. Wherever the passing of judgment was in the hands of lay 
judges (Schoffen) taken from the citizenry, the identity of the judicial 
overlord was ::l matter primarily of fiscal interest, and the cities often 
did not see any need to appropriate or purchase the formal jurisdiction. 
mat mattered to them was that the city be a separate judicial district, 
with lay judges chosen from their midst. At least for the lower jurisdic
tion, and partially also for the capital jurisdiction, this right was 
obtained in relatively early times. Independent election of the lay judges 
or co"<>ptation by the officiating panel without interference from the 
lord was achieved by most cities:. Also important was the attainment of 
the privilege that a burgher be respons~ble only to the court of his city. 

The development of the urban administrative agency, the Council, . 
we cannot investigate here. The existence of such a body, provided with 
far-reaching administrative powers, was the identifying mark of every 
city commune in western and northern Europe at the height of the 
Middle Ages. The manner of its composition varied. endlessly. It was 
detennined to a great extent by the actual power position of the various 
groups: the patrician families (the owners of land rents and monetary 
wealth, the financiers and occasional merchantc;), the bourgeois mer
chants, often enrolled in the "crafts" (either long-distance traders or 
large retailers and putting-<lUt entrepreneurs for industria) products), 
and, finally, the purely artisan "crafts" properly so called The balance 
of economic power between the burghers and the political or manorial 
lord of the city, on the other hand, detennined the degree to which 
the latter continued to participate in the nominations to the council, 
and thus to what extent the city remained partially heterocephalous. 
The directly relevant factor was the lord's need .for money, for this 
made possible the purchase of his urban rights; the obverse of this, of 
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course, was the 6nancial strength of the cities. However, the financial 
needs of the city lords and the 6nancial power of the city were not 
alone decisive [for their relative strength] if the city lords possessed 
political means of power. In France the royal government-which under 
Philip Augustus [r. 118tr-Il.1.31 had still been allied with the cities
and to a small extent also other feudal lords obtained already in the 
thirteenth century through their mounting money requirements the 
right, in the form of pariage contracts, to participate in the 6lling of 
administrative positions, control rights over the conduct of office of the 
ur~ magistrates, especially in the 6eld of 6scal administration, which 
was of particular interest to the king, and the right of confirming the 
elected consuls in their offices. IS By the 6fteenth centuIY the royal 
prevcSt pre-:ided over the burgher assembly. In the age of Richelieu and 
Louis XIV, 6nally, the offices of the city were completely in the hands 
of the royal intendant, and the 6nancial troubles of the state led to the 
6lJing of both city and state offices by sale. 

The patrimonial-bureaucratic state transfonned the administrative 
. agencies of the city into cOIporate representations d the privneged status 
groups whOSf" jurisdiction applied only to the circle of their corporate 
interests, but without significance for the functions of state administra
tion. The English state, which had to retain the autocephaly of the city 
corporations because they were electoral bodies for Parliament, simply 
by-passed the city when it wished to have local associations execute 
those functions which our municipalities ful6Jl nowadays and made 
the parish-to which not only the privileged corporation members, but 
all quali6ed inhabitants belonged-or some other,newly created associa
tion the executor of these tasks. Most of the time, however, thf' patri
monial bureaucracy simply transformed the urban magistrates into 
agencies of the sovereign alongside all others. 

D. TAXINC AUTONOMY 

Next, we consider the problem of the city's taxation power over its 
burghe,s, arid its freedom from taxaJion and other charges by outside 
powers. The fonner they obtained to veIY varied extent; the control 
rights of the city lord were often preserved to some degree, although 
at times they were completely abolished. In England the cities never 
possessed full taxing autonomy and always needed the consent of the 
crown for all new taxes. Full freedom from rent CZins) and tax obliga
tions toward the outside was rarely achieved. Cities not politically 
autonomous obtained this freedom only when they could farm the tax 
obligation, paying off the city lord either once and for all or, more 
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frequently, through periodical lump sums, and could then take the 
collection of the royal taxes under their own management C~rma burgi 
in England). The elimination of obligations to the outside everywhere 
succeeded most completely with respect to personal duties deriving from 
the former personal subjection of burghers to judicial or manorial lords. 

While after its victory the typical patrimonial-bureaucratic state 
differentiated the.city from the countryside for taxation purposes, seek
ing to hit production and consumption equally through a specifically 
urban tax, the excise, it at the same time deprived the cities almost 
entirely of their autonomous taxing power. rn England the imposition 
of taxes on the cities as corporate bodies had little significance, since 
most of the new administrative tasks fell on other types of communities. , 
In France the crown appropriated one half of the urban exdse (octroi) 
from Mazarin's ministership on, all city financial operations and the 
internal taxation having been brought under state conttol already earlier. 
In Centr~I Europe the urban agencies were in this lespect, too,trans
formed into almost pure state organs. 

E. MARKET RIGHTS AND AUTONOMOUS URBAN ECONOMIC POLICY 

The right to hold markets; autonomous trade and craft "tegulation 
and monopolistic powers of exclusion. - The market was part of every 
medieval city, and the supervision over the market had everywhere in 
considerable measure been taken qut of the hand.s of dle city lord by 
the council. In later periods, the regulation of trade and production was 
concentrated either in the hands ~f the municipal authorities or in those, 
of the craft associations, depending upon the local power structure; the 
city lord continued to be largely excluded. 

The urban policy of economic regulation comprised [a wide range 
of activities and motivationsJ.84 Quality control over production was 
exercised partly in the interest of enhancing the reputation-and thus 
the export interests--of the tradf's, and partly in the interest of the 
urban consumers. Price control was basically exercised in th~ interest 
of the consumers. Another goal was the protection of the "living" of 
the small burghers, pur~u.ed by means of restrictions imposed upon the 
number of apprentices and journeymen, and at times also upon the 
number of masters; with the narrowing of subsistence ,opportunities, 
the monopolization of master positions for nativ~ sons, especially for 
masters' sons, intensified. Wherever the craft guilds directly controlled 
economic regulation, they attempted to counteract the development of 
capitalistic dependency on outsiders and large entrepreneurs by pro
hibiting the putting-out system, imposing controls on capital loans, 
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regulating 1Uld organizing the supply of raw materials and, at times, 
also the sale of the finished products. Above all else, however, the city 
sought to prevent competition from the countryside under its domina· 
tion; hence it sought (0 suppress the establishment of rural industrial 
enterprises and to force the peasantry (in the interest of the urban 
producers) to purchase its requirements in the city and (in' the interest 
of the urban consumers) to sell its output on the market of the city and 
only there. Also in the interest of the·;·consumers (and occasionally in 
that of industrial users of raw materials), it tried to prevent "forestaII· 
ing" of wares outside the urban market. FinaIIy, in the interest of its 
merchant population, the city sought to impose "staple" and brokerage 
monopo~es for goods passing through its own territory, while at the 
same time trying to gain free-trade privileges abroad. 

These core points of the economic policy of the so-caIIed "city econ
omy" (Stad!wirtschaftspolitik), varying according to the manifold com
promise possibilities of conBicting interests, can in their principal 
features be found_ almost everywhere. The direction taken by the policy 
of any particular city was determined not only by the internal power 
relationship of the interested parties, but also by the range of economic 
opportunitieS open to them. The expansion of this range in the first' 
period of settlement initiated policies directed toward a widening of 
the market; its constriction after the end of the Middle Ages was ac
comparued by tendencies toward monopolization. But beyond these 
generalities each city had interests of its own which comded with those 
of competitors; especially among the long-distance trade cities of the 
South, a life-and-death struggle prevailed .. 

The patrimonial-bureaucratic state did not at all intend a basic break 
with the policies of the "city economy" stage of development after the 
sub jugation of the cities. Quite to the contrary: In the interest of its 
revenues, the state was as much concerned with the economic prosperity 
of the cities and their industries and with the maintenance of popula
tion size through the preservation of urban "livings" as it was, in the 
interest of a mercantilist trade policy, with the stimulation of foreign 
trade; the measures for the latter it could copy, at least in part, from 
the urban long-distance trade policies. The patrimonial state sought to 
balance the conHicting interests of the cities and other groups, and in 
particular attempted to reconcile the petit-bourgeois approach of pro' 
tecting the "living" with policies friendly to capitalist stirrings. Almost 
up to the eve of the French Revolution, it violated the principles of the 
traditional economic policy only where ~e local monopolies and privi
leges of the burghers obstructed its own. ever more capitalistically 
oriented, policy of monopolies and privileges. It is quite true that in 
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indMduaJ.~ even this could lead to a very" drastic disruption 
cJ. the burpet;'economic privileges, but only in exceptionall0C31 cases 
did it ~cate a deliberate rupture with the traditional approach. Never
theIe&s;theautontlmyof urban economic policy and regulation was lost, 
andiDdir«dy tltis could, of course, have considerable significance. 
. Yet ~ decisive was the inability of the city to bring military
~tM:.l meens of power into the service of its interests, such as the 
pa.tlnja1.burea~ucratic prince could apply. Even the new economic 
Opportunities opened by the policies of the patrimonial state could ·only 
rarely be exploited by the cities as public bodies. as they could be-. 
and were--exploited by the princes themselves. It lies in the nature of 
the case that these opportunities were open only to individuals, above 
all to SOCially privileged individuals; thus we find that in the typical, 
monopolistically privileged, domestic and overseas undertakings of Eng
lish and French patrimoniaJi~m, relatively many members of the landed 
nobility and of the higher officialdom participated beside the kings 
themselves, but relatively very few burgher elements. Occasionally, it 
is tIue, certain cities-such as Frankfurt-'-participated in spite of such 
obstacles for city account in speculative foreign undertakings, at times 
Qll a very large scale. But in most ~ases this turned out to be very much 
to their disadvantage, since a sinl1f' failure was bound to hit them much 
more severely than it would a largt ;)Qlitical unit. 

The economic decline of numerous cities, especially after the six
teenth century, can only in part be explained by a shift in the trade 
routes (it also occurred at precirely the same time in England), and 
also only in part by the establishment of large home industries based 
On non-urban labor. To the greatest part it must be explained by other, 
more general conditions. Forcmo~t among these is the fact that the 
tJaditional forms of enterprise _integrated in the "city economy" no 
longer were the ones which could generate the really great profits, and, 
further, that both the politically oriented and the commercial and in
dustrial capitalist undertakings simply no longer found a useful support 
in policies of the "city economy" type, just as had happened earlier in 
the case of feudal military technology. Even where these undertakings 
were formally located in the city, they could no longer be sustained by 
an entrepreneurdom tied locally to the individual burgher association. 
The new capitalist undertakings settled in the new locations suitable 
for them, and for help in the defense of his interests-insofar as he 
[e<)Uired any at all-the entrepreneur now appealed to powers other 
than a local burgher association. Just as in England the Dissenters, who 
played so important a role in the capitalistic development, remained out
side of the ruling city corporation in consef;juence of the Test Acts,l~ 
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so the great modem commercial and industrial cities of England arose 
entirely outside of the precincts-and thus of the monopoly-power 
spheres--of the old privileged corporations. It is for this reason that 
they frequently displayed a completely archaic judicial structure: The 
old manorial courts, the "court baron" and "court leet," existed in Liver· 
pool [into the seventeenth centUlY] and in Manchester up untH the 
modem reform, the manorial lords having merely been bought out as 
lords of the court U 

F. ATnTUDE TOWARD NON-GTl%EN STRATA 

The specific political and economic characteristics of the medieval 
city also detennined its attitude to noncitizen strata, an attitude which 
shows very different features in different cities. They all shared. to begin 
with a common element, the economic contrast to the speci£cally non
urban political and feudal·manorial structures, which can be summarized 
iil" the antithesis: market versus oilws. This antithesis should not be 
thought of simply as an economic '''struggle'' between political or manoA 
rial loros and the city. This did occur, of course, wherever the city, in 
the interest of expanding its power, admitted politically or manorially 
dependent persons against the wish of their masters inside the walls or. 
even worse, as non-resident members into the burgher association. The 
latter expedient was soon made impossible, at least in the Nordic cities, 
by princely leagues or royal prohibition. But the economic development 
of the city as such was nowhere contested as a matter of principle; the 
objectiOns arose rather against the city's political independence, and in 
specific cases-which -were not rare-----Qver economic issues because 
particular economic interests of the feudal nobility clashed with the 
commercial policies and monopolistic tendencies of the cities. The feudal 
military interests, the kings in the forefront, of course viewed with the 
highest misgivings the development of autonomous fonresses within their 
politicl' tenitory. The German kings in general, except for very short 
periods, never abandoned such misgivings. The French and English 
kings, by contrast, were at" times quite friendly toward the cities, partly 
for politic;P reasons associated with their struggle against the baro~, 
partly because of the importance of urban financial power. 

Neither did the tendency of the urban market economy to dissolve 
manorial and, indirectly, feudal structures---which indeed asserted it
self with valying degrees of success--necessaril }'"assume the fort# of a 
"sbUggle" of the cities against other interests. Quine to the contrary: 
over broad areas there were strong common interests. Both political and 
manorial lords were extremely interested in the mon,etary reVenues 
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which they might be able to obtain from their peasant subjects, and it 
was the city which provided the latter with a local market for their 
products and hence with the possibility of paying their dues in money 
rather than in senrices or products, '.or else the city provided the lord 
with the Opportunity to tum his in-kind income into money instead of 
consuming it himself, through sale either on !he local market or abroad 
via the increasingly capitalistic long,distance trade. The political and 
manorial lords made energetic use of these possibilities, either by de
manding money rents from their peasants, or by utilizing the market
stimulated self-interest of the peasants in higher production through the, 
creation of larger farming units which in tum could deliver a higher 
share of the output as marketable rents-in-kind. Also, the more strongly 
local and long,distance trade developed, the more money revenues 
could the feudal nobility derive from the exceedingly large variety of 
tributes levied on this traffic; western Germany provides a good example 
even in the Middle Ages. a; 

For all these reasons, the foundation of cities was from the viewpoint 
of the founders primarily a business undertaking. the creation of 0p

portunities for money revenues. Economic interests of this kind .moti
vated the innumerable "city"-foundations by the nobility in the East, 
especially in Poland, even at the time of the Jewish persecutions-
often fail-starts whose citizenry, frequently numbering only a few hun
dreds, at times was still in the nineteenth century up to ninety per 
cent Jewish. This specifically medieval and North European type of 
city foundation as a "business" undertaking constitutes, as we shall see, 
a direct antithesis to the military fortress-town foundations represented 
by the ancient polis. The conversion of almost all personal and material 
claims of the manorial and judicial loxds into rent claims, and the 
r~ulting (in part fully de JUTe, in part merely de fCJCto, yet far-reaching) 
economic freedom of the peasantry-which did not come forth wher
ever the city development was weak-was the consequence of the fact 
that .the lordly political and manorial revenues in the territories of in
teruive city development could increasingly be fed from the market 
sale flf peasant products or of peasant deliveries in kind, and beyond 
this from sources of the market economy, all of which replaced the 
direct exploitation of personal service obligations of the subjects or the 
allocation of delivery obligations for household wants in the manner 
of the ancient oikas economy. Both the lord and, to a lesser degree, his 
dependents now increasingly supplied their requirements through the 
money economy. Another important element in this transformation of 
the Iandlord-pe3sant relationship was the buying out of the rural no
bility by the urban burghers, who then convexted the estates-to rational 
fonns of economic operation. This process, however, met with barriers 
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wherever the feudal associations required eligibility to hold a hef 
(Lehensfiihigkeit) for the ownership of "noble" land, a c.ondition which 
the urban patriciate could satisfy almost nowhere north of the Alps. 

The existence of a "money economy" itself, at any rate, did not 
create a dash of economic interests between the political or manorial 
lords and the cities; to some extent, as we have seen, it even created a 
community of interests. A purely economic collision arose only where 
the lords. in order to increase their incomes, sought to enter non
agricultural market production on· their own, an attempt which naturally 
could be made only where a suitable labor force was available. Wher
ever thi;; occurred, the struggle of the cities against such industrial 
production activities of the rural lords did indeed break out, frequently 
flaring up with particular intensity only during the patrimonial-bureau
cratic period of modern history. In the Middle Ages, by contrast, this 
was hardly an important issue, and the factual dissolution of the old 
manoliaI association and of peasant bondage frequently proceeded with
out any struggle at all as the consequence of the advance of the money 
economy. This was the case in England. Elsewhere, to be sure, the dties 
directly and deliberately furthered this development; this as we saw, is 
what happened in the Florentine power sphere. 

The patrimonial-bureaucratic state sought to harmonize the con
trasting interests of the nobility and the cities. However, since it wanted 
to use the nobility as officers and civil servants, it prohibited the pur
chase of noble estates by non-nobles, 'including the urban citizenry. 

C. THE CITl' AND THE CHURCH 

On this last issue the ecclesiastic, and especially the monastic seign. 
euries were during the Middle Ages much' more on a collision course 
with the cities than the secular lords. In general the clerics were, beside 
rpe Jews, the major specifically alien body within the city, especially 
after the separation of state and church in the Investiture Struggle. For 
their e::tates, as church property, they claimed far-reaching freedom 
from theJublic burdens and also "immunity," i.e., exemption from the 
spheres jurisdiction of all officials, including the urban magistrates. 
As an Estate, the clerics themselves did not share in the military and 
other personal obligations of the burghers. At the same time, these 
burden-free properties, and thereby also the number of persons exempted 
from the jUlisdiction of the urban authorities, continuously increased 
through the gifts of pious burghers. Moreover, in their lay brothers the 
monasteries had a labor force free of the obligation to support families, 
which therefore could easily underbid any non-monastic competition if, 
as was quite frequent, they were used in commercial industrial produc-
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tion for !he do;c;~r's account. Also, the cloisters and religious frunda
tiom, like the waqf of medieval Islam, had on a veJ"y considerable Kale 
brought into their possession the pe~anent sources of money rent in 
the Middle AgC!s: market halls, stalls of all kinds, shambles, mills and 
the like. which thereby were not only withdrawn from the urban tax 
ro11 but also exempted from the economic regulation of the city; on top 
of this, they frequently even claimed monopoly rights for these instal
lations. EvtJl in military respects the immunity of the waDed cloisters 
coo!d be dangerous to the city. Finally. the ecclesiastic court, enjoined to 
uphold the. prohibition of usury, was <!Verywhere a threat to bour~is 
enterprise. Against the accumulation 'of landed property in ltIhrmWn 
the citizenry sought to protect itself through prohibitiuns, just as the 
princes and he nobility did through the "amortization laws." 

On the other hand, however, a part of the urban trades found im
portant profit opportuniries in the rcligious festivals, especially if the 
city had a sanctuary which was the goal of pilgrimages and wh~re 
indulgences wl..re granted. And the religious endowments, insofar as 
they were open to the burghers, provided places of maintenance for 
the aged and for spinster daughters. For this reason the relations be
tween the clelgy and monasteries and the citizenry were by the end of 
the Middle Ages by no means so completely unfriendly, in spite of all 
collisions, that this element alone would suffice to provide an "economic 
explanation" of the Reformation·. The ecclesiastic and monastic institu
tions were in fact not at all as inviolable for the city commune as the 
Canon l.aw would have had it It has been pointed out quite correctly 
that in Germany the religious endo'wments and monasteries had lost 
their most interested. protector against the laity when the power of the 
kings atrophied after the Investiture Struggle, and that the avouerle, JI 

which they had thrown off, was very easily revived (even if in somewhat 
changed form) if they attempted to engage strongly in economic ac
tiviticts. In ~ny ca~s 0e city council managed ~ subject ~em to a 
tutelary powet~ry slmllar to that of the old avoue by pressunng them 
und.t't the most diverse pretexts and titles to accept "curators" and "at
torneys," who then conducted 'the administration of the ecclesiastic; 
properties in accordance with the interests of the burghers. 

The posiriOl1 relative to the burgher association of the derics as a 
status group varied greatly. In some cases the clergy simply remained 
outside the city cOlporation, but even where this was not the case, it 
formed an uncomfortable and unassimilable alien body with its in
eradicable status privileges. Within its territories the Refonnation put 
an end to this state of things, but the cities, which shortly after were 
subjugated 'by the patrimoniafbureaucratic state, were no-longer in a 
position to derive a benefit from this solution. 
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In this Jast respect the devdopment in Antiquity had"taken an , 
entirely diff~nt course. The further hack we go in time. the more the' 
economic position of the temples resembles that of ,~e churches; and 
~y of the monasteries, in the early Middle Ages, the peru!iarities 
of which could be observed with particular clarity in the)Vene,tia.n . 
colonies fd. above, sec iib]. But the direction of th<.;,further develop
ment was not, as in the Middle Ages, towards an increasjng separa,tion 
of state and church and a growing independence of the ecclesiastic 
dominions; instead. it took precisdy the opposite cowse. The urban 
patrician families appropriated the priestly positions as sources of fee 
revenues and power. and the rule of the demos tumed them altogether~ 
into state offices, transforming them into prebends which ordinarily 
were sold at auction. Democracy thus destroyed the political influence 
of the priests and transferred. the economic administration of the sanc
tuaries to the commune. The great temples of Apollo at Delphi and of 
Athena at Athens were the treasure houses of the Hellenic state and 
deposit banks for ,the slaves;s, some of them also remained lar~ land
owners. But an economic competition of the temples with the bourgeois 
cr3fts did not appear in the ancient cities. A secularization of the sanc
tuaries' holdings did not and could not occur in the ancient world. but 
in substance (if not always in form) the "secularization" of the trades 
that once had been concentrated in the temples was carried out in
comparably more radically in 'Anti'luity than in the Middle Ages. The 
absence of monasteries. and of an autonomous interlocal church organi- ' 
zation in general, was the essential reason for this difference. 

Conflicts of the urban citizenry with the seigneurial powers were 
as widespread in Antiquity as they were in the Middle Ages and at the 
beginning of the modern period. The ancient city. too, had a peasant 
policy and an agrarian policy which destroyed feudalism. But the 
[spatial] dimensions of these policies were so much larger in Anti'luity. 
and their bearing on the internal development of the, cities so hetero
geneous as compared to the Middle Ages, that here the difference be
tween the two periods becomes very- dear, This difference we shall now 
have to discuss in the general context. '_ . 

NOTES 

I, In Brun's reform, the urban nobilitY and the upper "etafts" were united 
in the corporation of the "ConstabulaIY" (KonjtaffeI), which in case of war pre" 
vided the mounted force. The Konstaffel had 13 representatives on the council, 
as had the 13 minor "crafts" of the small artisans. Cf. A. Largiader, GeSl!hich~ 
-VOft St~t UI'Id Landschaft Zurich (~ VoJs:; Ziiiich; Rentsch 1945), I, 133f. 

J.. Paru.tici: the "palliders;" a synooym for Qrti, the ."crafts," perhaps deriving 
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&om the pr.lctice of guild prooeshons. CE. Dizjortario Etteic~ ItDJicmo. IX 
(19~8),40. 

3. "They [i.e., th~ resolutions of the ropolo] should nullify allitatufa and 
should always be consi raf last." from. a Brescia statute instructing th~ roJat4, 
ca. nsc; "Statuti Bresciani del wcoJo XIII," in His~ Pa&fiae Mo"",~ 
XVII (Tolino, 1876), 158498. 

4. M~ was th~ t~lm used in FIOIence. Jq."sus ~lonIm or its Ital
ian equivalent. eafd iU:i _caI1ti. in Vemna For th~ "mercllants CXJIItt". CE. A. 
Donm, IttJisnuche Wirtschaftsgeschic1ue CJ~na; G. Fisch~r, 1934), 41~tf. 

5. lb~ description seems to be based on th~ captaincy of Ghiberto eli Genet! 
in Parma, 12.53. cr. Ernst Salzer, ObeT' die Anfange tkr Signorie in Ober
it4lien ("Historisch~ Studi~n." vol. 14; B~rlin: Ebering. 1900), 150-157. 

6. The ~ were th~ dependent artisans of th~ Fl~ntine crafts in gm
~ral, and more nalr'Owly th~ unskilled laborers of the Arle della l...muJ, th~ ~ 
of the woolms trades. In th~ uprising of July, 1378 the lo~ artisan strata ob
tained th~ formation (/ three n~ arri to :repr~sent their interests: two for th~ 
skil1~d labor~s of th~ woolms industry and som~ oth~r trades, and one £or the 
ciC1mpi pror-'~' Th~ new guilds wen! to be gi\'E:n a on~-third share in th~ ~ 
m~nt" but as that "long hot summ~r" continued with further unrest, th~ n~ guildt 
of th~ skill~d workers join~ with the ~ntrepreneurial guilds to mlSh th~ cicml'i 
after a second uprising one month later; their art~ was abolish~d and th~ m~n re
moorpotated into th~ Lma. Th~ oth~r two new guildssulViv~d. with a share in the 
cityr~gime, until 1384 w'hen th~y. too, were aborish~ and th~ members ~re fortt'd 
to rejoin their original associations. For an early desaiption of this "6rst ploletar
ian r~olution," ~ Machiavelli's Florentine Hislaries. bk. III; d. also A. Doren,. 
Das Florenliner Zunftwesen 110m l4. his zum 16. Janrnundm (Stuttgart: COtta, 
1908), 12.1-136, and for th~ ~vt't'lts culminating in the :revolt, Gene A. Brucker. 
Florenrine Politics and Society lH3-1378 (Princeton: Princeton Univ~rsity 

. Pres, 1961), chs. VII-VIII. . . 
7. Conte Romolo Broglio d'Ajano, "[one sociali a P~lugia nel se:c:olo XIV," 

Vierlel;anrschrj~ fUr SocU.l- und Wirtscna/tsgescnicnte, VIII (I9 IO), 337-H9' 
This case p. 334, th~ pow~r seizure by th~ arti mi"ori in 13,.s, p- 347- , 

8. Bioglio d'Ajano, &po cit., 34of. The clmiatori WCR th~ sheouen of doth. 
9- Salzer. aber die Anftinge der Signor-ie, op. cis., 97, fn. 3· 

10. Eduard M~~r. Klei"e Schriften (first ~d.; Halle: Niem~~, 1910), I, 
373. Both th~ tribun~s and th~ a~il~s Were officials of th~ plebs, in contmst 10 
th~ "curul~" magisttatle'3--th~ consuls and pla~to~who were odicials of the ~n
tir~ community. 

u. The potestas sacrosancf4 of the tribun~ is contrasted to th~ potestas legi
fim4 of th~ communal magistrate by Mommsen, ROmisches S~ecnl. II (and 
~d_, 1877), ~76f.; atl~ast in nam~, r~ligion provid~d th~ tlibun~ with a sucrogare 
for th~ inviolability based on law of th~ "l~gitimate" magistrat~. Th~ actual sur
rogare, of ccutse, was th~ viol~nt ~lf-h~lp of th~ plebeians. 

n. AuspicNm imperiumque. or the "authority to conduct. as the represent
ative of th~ community, th~ business of th~ latter with the gods and with man
kind," w~e th~ two aspects of full pow~rs of communal odic~ according to 
Mommsen. As leptesentativ~ of only part of this community, tbt, p~beian trm· 
un~s had only pan of th~ powers. ct: Mommsen, ROmisches Staatsrecnt, I, 73; 
II, 2.691£', 2.71. 

13- r.~ .. from the latter part of the second century D.C. on. Tiberius Sent
pronius Gracchus was pl~beian tribune in 133 B.C., and his broth~r GaiUJ in 
1:1.3 B.C. For W~ber's reading of the Graccruan period. sa: GAzSW, 138ft., :1.53. 
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14. Augustus and later principes assumed the tribunitian powers (although 
not the tribunate itself) £or th~ ~ntire length of th~ir reigni other oi&cea of the 
ttpublican period, such as tht, onsulship. they h~ld only in~ittent1y .and for 
short periodS. CE. Mommsen, ROItJiscMs Sf4Qtsr'scnt. II, 84 and (n, 4. 

15. Second half of th~ eighth c~ntuly B.C'. The war ended with th~ ~rtan 
con9uest of the Messenian plain. which to th~ lar~st part was turned into I-t:lotic 
land. 

16. According to Plutarch (LycurgSlS, ch. 2.8), the ephors ~ach year d~clared 
war upon th~ Helots "so that their being murdered [hy th~ ltryp~~ the next 
not~J should not violate sacred lawi" the story is now generaUy thought to be 
apocryphal. 00 the ,espeai\'l' status of th~ H~lots, SpaNn state siaves assigned 
to work t~ land of individual warriors, and t~ P~rioec:i, political subje ts with 
a c~rtain amO\lnt oi autonomy. d. Ehr~nberg. Tne Greek ~urte, 29. 36E, 

Ii. Plutarch (lDc. cit.) relates that tlie ephorl periodically sent into tht, 
countrysid~ armed grat.tp! of th~ most agil~ youths wno would hide in th~ day· 
tim~ and roam th~ roads at night, killing any H~lots th~y m~t; this was known IS 

the kryl'reia (!«Tet service). This story was at o~ tim~ inteIprded as leierr ng 
to a special police fOlc~ for th~ suppression of th~ H~lots, but nowada s seems to 
he g~n~tany discounted; th~ k1Y1'uia, which other anc ~nt soutceS a Iso m~ntion, 
is now tbought to hav~ be~n a special hardenin~ and initiation period in tne 
education of Spartan youth--see art. "Kl)'pteia in Pauly-Wissowa. RE. "Xi 
(1922), cols 2.031-:P. Weber's identi6carion of the institution with a uspyin~ 
sysrem" perhaps Jerives from the misreading of a passa~ in Eduard Meyer, 
Gescnic11!e des Altctum~ (Stuttgart: Cotta. 1893), II. 563 (III, 5' J 8 in the post
Wolr yd ~dition, Basel: Schwabe, 1954), wh~re th~ suggesti~ name is mention.e.d 
almost in th~ sam~ bI9th with a comparison of Venice and Sparta for thl'ir 
general police state qual:iti~. 

18. Thucydides. History of the Pdol'rmnesian War', bk. I. ch. 6. 
19. W~ber'here tak~s sides in a dispute of his day. cottnIICted with the pn .. b

~m of the Lycurgan constitution of Sparta. about the early or late, leg timate 01" 

teYolutionary origin of the ~phorate. In palticular, the ~ntire se ticn &emlS to be 
a point by point argument with Stanto's alt. "Ephoroi" in Pauly-Wissowa, RE, V 
(190S), cols. 1860-64, and against the position taken by Eduard Me)",.:" 
"Lykurgos von §l,ma," Foncnungen :tvr allen Ges~njcnte (Halle: Ni~mc:)'t-
I ~z). L 2.44-~iS"I. A simiJlI1 ~mphasj~ M the revolutionary (but nof on tn:! alt,·· 
geth~1 lationally ins!itutd) nature of th~ historical ~phorate. in par! bac~f'd wi.' 
tM sam~ arguments. i5 defended by Victor M~yer. "Spartiaten un':; Lak~Ja. 
monier." Her1l1£s. LIX ~1914) 35ft'· (.now reprinted in Polis un,(I ImPf'num. 

, ZUlich: Alt~mis ,)~.,.; and id .• Neugrih.der d~5 Sta~es CMim~h~n: Beci:, 
19l-S), 44fi. 

lO. I.~ .. to th~ rural and urban t~rritorial districts, ch~ Attic kftllOi. Ehrm
berg calls them "urban 2nd' country boroughs" (Tne Greek State, 31). 

2. J. On !he difference between psepnisfnllta and lI0ns0i, and on t!·e roll' .;,f 
the 7JOmOd,etai, d. Ehrenberg, Tlse Greek State, ~6f. and th~ bibliography, 15'Oi 
for the heliaia, d. ibid., 7%. 

n. On the relationship between th~ Athenian' Council of Fi~ Hundred 
(boule) and th~ Assembly Ctkkitsia), d. A.H.M. Jones, Athenian Democracy. 
10~-U~. A 1"'obouleu~ or "pre--consultation" in ~he bOtde was n.-quh~d in most 
cases before a matter could be decided in the Ecclesia. 

2-3. For a bri~ analysis of th~ Greek tyrannis, see now A. Andrewa, The 
Greek Tyranls (N~w York: Halper Torchbooks, 1963). 

24. Charondas of Katane (Catania) on Sicily, of uncertain dare, seventh or 
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sixth nm~rj II.C,; Ilis codificaCCJII for Katane was widely wed in lazer city 
foundations. Solon d Athens, ca. ~38-S59 lI.c.;on his reforms and lheir hack· 
gwund, especially the economic ~ d. A. French, The ~ of tJ.e 
A,heniAn Economy (London: Routledge 8r Kegan Paul, 1964). 10-2.9; also 
Andrewes, "p. cit., cb .. VIL 

:15. The opposing' commanders of the Athenian and Spartan annies during 
the ~al phase of the Peloponnesian war, which ended with Lysander's vicZOJy 
at Aigospatamoi (405 B.C.) and his se.iZUft: 01 Athens (404 •. c.). A1cihlades, 
after a checkered career alternately in AIhams and in the selvice of her enemies 
had himself c::rea !d commander with unlimited powels (SITAtegOS AutokrAwr) in 
407 II.C., but W~ ~ deposro and e~led in the same year after losing a battle to 
Lysander. The J. :ter. militarily moft: suCCftSful, used his position as Spartan ~a 
commander (nQI lrchos) to build a personal power base in the conquered cities, 
but ultimately failed to translate this into peJlnanent rule in his home state whele 
he was deposed in 403 B·C. 

:16. Eduard Meyer. Geschichte tks Auertums, II, 613 (in the ~war re-issue; 
III, 566 En. I). 

:17. Sal~r, Die Anfi:inge der Signorie, "1'. cit., l'4Ssim. The four main offices 
serving as springboards for the establishment of a signoritl-those of the petlestil 
of the commune, the captain of the papaw, the closely related potlestQ of the 
merchant court, and the military commander (CApitAno tklkl gue"a)--are ~ken 
up one by one ibid., 26ff. 

:18. I.e., a judicial power unrestricted by the city Slatutes and not r~uiling 
the collaboration of the re ular authorities normally needed (sine illis de CUriA et 
colkgio), which, however, was limited to certain types of incidents, usually 
political .ones, such as a rebellion. Cf. Salzer, op. cit., 76 (for the potksta) and 
,171 (for the capi~no del popola). 
, . 29. The ~tum, oontio, or Arengum was the general assembly of the 
citizenry (direct democracy), not-as the name might suggeSl-a "city par!ia
ment" of the modern type The countelpart of the latter would be the "repre-
5eJltative" a~""mbly of the late medieval city council. 

30' Submission of Padua to Can rande della Scala, signore of Verona. This 
surrender, after a struggle of almoSi two decades, was effected againSi the 
resistant ~arlies within the city by Marsilio de Carrara,' hftd of the, Padovan 
"~~orial' family, with the help of the peasanls fwm the COI'itdo. Cf. Robel t 
Davidsohn, "Beiniige :our G~hichte des Reiches und Oberitaliens," Mitteilungen 
Mi InUiiuts f11r osterreichj~che Geschichtsforschung, XXXVII (1917). 402; now 
also ,J, K Hyde, Padua in the .4ge of Dante (Manchester University Press, 
!~66). 28:) a,ld passim. 
'\ 3 h On the mezzadriu tenu!e in Tuscany, a mi~y"ge (crop-'Sharing) form of 
land holdinii:. c[. Robert Davidsohn, Gesehichte VOrt FI01'enz, I (Berlin' Mit~ier, 

, 1896), 777Er. 
31, The Hahsburg succe 'WI' of the Medici, Grand Duke Leopold I of T us

cany Cr. 1765-1790). the later Emperor Leopold 1I (r. 1790-179:1). Like his 
brOlher, Emperor JO>eph II, he was much inlbenced by physiocratic doctrines. in 
the spirit of which he effeaed majcr reforms in Iho:- Grand Duchy. Cf. Hermann 
Btichi, Fi1l/mum und FinAnzpc!itik, Toslta-lUIs im Z2:141tu der AlIf.lclmun.1! (1737"-
1790) imkaAmen der Winsdu-rtspolitilr. ("Historische Stud ion," vol. t 24; Ber· 
lin: Ebeling. ) 9'5). . . 

33. Rights of pAriage, or ,~tlt-:!o!llinion. which were contracted v<iluntarily or 
und'er duress with many cin .. s. monasteries or small city lords, in_exchange for 
promises cf p.1)tection or <ibatl"ment of tax daims. The fmanciaf\veakness of the 
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Fxenc.h ClOwn became. in combination with military smmgdi; .. ~taJ 
factor for obtaining such rights when transl_d into ~ tax bwdebs dD. 

whch the cities defaulted. thus providing the king with· .'PNtIrn £or ~ .. 
control claims. Already Philip U A~ during the loag 'ft!S with the Ange
\lins, but espectally Louis IX Cr. 1226-12.79) greatly extmdedcbe XDJ8l domain 
duoufdt par age cxmtrads. Cf. Robert Holttmann. Fr4m%6" V~ge
schic'ilu (Munich: Oldenbourg, 1910), :.80ff.; an. "~ in GrGMe 
E,ncyclDrJ.&, XII. 1 12.9f. 

34. F« a less compressed summaI)' of these policies, d. A. B. Hibbert. '7he 
Emnomic Policies of Towns," in Cllmbr age ~ History of Europe, III 
(Cambri<12e, 1963), I 57-229' ". .. 

35. The "Cilrporation Ad' of 1661 and the "'1'_ Act" of 1672. ~ all 
memben; of corporations and other officials, wimin • ~.period ahti e)eebCJD 
or appointment, to receive Clmmunion ~ to cbe rita of the Church of 
&gland and to sign a declaratioa against ~~. 

36. LiverJ!OOl had purchased all ~iniPg ~ .. ~ in 1672., lind 
shonly the_tel" began a vigorous economic development;·wt.ereas the MIIn
chestEr "COW1lee~-the governing body of the town- r~ the Cr"f4dJ of 
a baronial family until 1845, when the munici~lity bou~u jttrJf GI. the tidy 
sum of {.:z.oo,ooo. q. ]. Hatschek, Englische VefASSU"~", 700£.; arts. 
,"Li~" and "ManchestEr" in E7IC]dopeai« Britannica. 

37· E.g., the fantastic Rhine river to11s or the thirteenth century: the fvriosa 
T eufollic.oNm imattia. • 

38. In ~ieval E.urope, the Vogt or ~ (i.e .• "~ .. ) ... the 
S«Ular legal of a church or tDQQIIStery, appointed by d¥ ClW'D and Ie

warded with a benefice out of the, church ~trimony. Outside 0( the towns. me 
office was. with the waning of royal power, ~:PPW:OPSiated by the 
nobility. both functions and reward. suo.tantially e at the apenIe 0( 
the chUll:bes. On me devdo~t of me~ ... Mac .loeb. FaUW Soci
ety, trans. L A. Manyon (Chicago: Univellity of ~ ~, I~J). 4a.tff. 

39- On the banking role of the Greek temples, d. above, ch. XV:IOB; see 
also F. M. Heichelheim, .Ax .A~ &o.1JIIItk ~. II, 70-14; Eb1e1:.erg, 
The Greek. Stau, 84f. and the bibliography 2.~. 

v 
Ancient and Medieval Democracy t 

The special position of the medieV'dI city in thehistory of political. 
development does not. in the last analYSiS, derive hom the essentially 
economic contrasts between the urban bwghers and the non-urban 
strata and their ecorunnk life styles. The crucial elen.=m. was, rather, 
the general position of the city within the cotaIltamt:Work of the 
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medieval political and status associations. It is this aspect which differ
entiates the typical medieval city most sharply from the ancient city, 
hut it is also with respect to this criterion that we can cDstinguish wjthin 
the medieval period two types. albeit with somewhat fluid transitional 
forms. which neverthdess in their purest examples are very distinctly 
different: A southern European type. found especially in Italy and 
southern France, which in spite of all difI~ is much closer to the 
ancient polis than the other type, that of northern France, Germany, 
and England, which again in spite of a great variety of fonns represents , 
a unity with respect to the criterion now under considera·tion. We there
fore have once again to tum to a comparison of the medieval city type 
with that of Antiquity and., ~herever suitahle. with those of other 
periods, in oroer te get a coherent picture of the hasic causes for these 
differences. 

The knightly patriciate of the southern European cities owned 
castles and estates outside the cities just as did that o( Antiquity, for 
which we have several times alre2dy cited the example of Miltiades' 
[estates in the Chersonese]. The possessions and castles of the [Genoese] 
Grjmaldi are found all along the coast line of Provence. Towards the 
North such conditions become much rarer, and in the typical central 
c.r northern European city ot later times they were entirely ahsent. On 
the other hand. the medieval City also knew almost nothing of such 
~nomena as a populace which, like the Attic deMOS. expected and 
l'f'. ·ciV'Jd municipal gratuities and pensions based entirely on the i»' 
L.cal power of the state [i.e., on the trihutes exacted ahroad and similar 
I.:\'CllJeSJ. Direct distribution of the economic yield of municipal prop
t'l '.It.'" sin~ilar to tht. '!'istrihution of the profit from the Laureion mines~ 
. ~L.::, b", .. hers of :; .. thens, did. howe\·er. exist in medieval cities as it 
. .', ;., n,.:dcrn C(~!';"~1unities, 

O"igin ,of the Ancient Lower Class: Debtors and Slaves 

.• ? q-,ntras{ between the lowest strata [of Antiquity and thase of 
rl \.11ddie AgesJ is very sharp. The ancient city experienced as the 
c; .... :,:i. danger arising from economic diifdentiation, which all parties 
therdore soug~t to comhat with varying means, the emergence of a 
class of fuJI citizens, descendants of families with full citizenship rights. 
who were economically ruined, in deht, without property, no longer 
capahle9f equipping themselves for service in the anny, and who 
hoped for a revolution or a tyranny from which they could demand 
a redistrihution of land. a cancellation of dehts, or support out-of public 
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meUls: grain distributions, free admission to festivities, dramatic per
formances and circus fights, or direct doles from public funds to ~ 
possible their attendance at such perfonnances. It is true that such 
strata were not entirely unknown in the Middle Ages; they could be 
found also in more recent times in the South of the United States, 
where the slave·holding plutocracy was confronted by the unpropertied 
"poor white trash." In the Middle Ages the debt-ridden d8classi strata 
of the nobility, for instance in Venice, were as much an object of con
cern as in Rome at the time of Catilina. But on the whole this problem 
played a very small role in the Middle Ages • .above all in the democratic 
cities. It certainly was not the starting point for class struggles, as it 
typically was in Antiquity. For the class struggles of early Antiquity 
took place between the urban patriciate as creditors and the peasants as 
debtors or as di~sed debt slaves. The civis prokfmiws, the "de
scendant"-nameJy. of a full citizen-was the typical decl4sse.~ In the 
later period this role fell to debt-ridden }uraUrs, like Catilina, who con-

, fronted the propertied strata and became the leaders of the radical revo· 
lutionary parties. The interests of the negatively privileged strata of the 
ancient polis were essentially debtor interests. But also CC1lS"Wmet inter
ests. 1110se interests, on the other hand. which in the Middle Ages 
constitute the .pivot of city politicS during the democratic period, the 
producer interests of the artisans, increasingly recede into the back
ground in later Antiquity, although the early period of the rise of ancient 
Democracy had also been characterized by artisan-type policies con
cerned with a "fair living." The fully developed. Democracy of the 
Hellenic cities, but also the fully developed. rule of honort4iores in 
Rome, take into account little more than trading and consumer inter
ests. at least as far a$ the urban population is concerned. The export 
prohibitions for grain, which the ancieDt polis had in common with 
the medieval city and the mercantilist state, did not suHice in Antiquity; 
hence the economic policy tt that period was dominated by direct 
public provision for grain '11pp!;es. The grain gifts of friendly princes 
provided the main impetu:.: in Athens for a revision of the citizenship 
roDs in order to exclude those not entitled to a share in the distribution.· 
Crop failures in the grain areas of the Pontus forced Athens to remit 
the tribute of the confederates, which shows to what extent economic 
capacity was ruled by the price of bread. Direct grain purchases by the 
polis are also found in anCient Greece, hut grain tributes imposed on 
the provinces on a huge scale for free distribution to the urban citizenry 
appear only in the late republican period in Rome. 

In the Middle Ages, the typical needy' person was a poor artisan, 
a craftsman without work In Antiquity, he was a "proletarian," a 
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former landowner who wa~ politically 4ecltqsebec8i\l5e he no longer 
owned any real estate. Antiquity,·~, knew an;~'uneniployment" 
problem .for its artisans; as ~e' typi~ remedy it used)he great public 
~nstJUction projects, such as t~ executed by Pericles.' .: . 

The mass employment of 5lave labor in ·the n-ades a~ted their 
social positiQn in Antiquity .. To be su.te. slavery was a permanent fea
ture a1so in a number of medieval cities. In the Mediterranean maritime 
cities a real sla~ trade existed even to the very end of the Middle Ages 
and, on the other end of the continuum, as continental a city ~ Moscow, 
prior to .the abolition of serfdom [1861], showed most of the charac
teristics of a "large Orien~1 city of the time,· say, of Diocletian: it waS 
a place where. rents derived from the ownership of land and souls. as 
well as ofti~ revenues, were consumed. But in the typical city of the 
medieval Ocddent, slave labor played a rapidly diminishing economic 
role, and ultimately none at alL Nowhere would the powerful craft 
guilds have tolerated the development of an artisan stratum of slaves, 
paying a "body-rent" to their master, as competitors of the free crafts. 
This is precisely what happened in Antiquity. There, any accumula
tion of wealth in~riably signi6.ed an acoumulation of slaves, and every 
war produced huge numbers of captives who swamped the slave markets. 

In part these slaves were utilized for C!mSUmption purposes, i.e., in 
the personal service'of the owners. The possession of slaves was one 
of the basic pIerequisites for a conduct of life appropriate to the social 
standing of a full citizen in Antiquity. In the hoplite period, a time 
of chronic warfare, he-could dispense with slave labor as little as the 
knight of the. Midd~e Ages could do without th~ d the peasants. A 
man who had to live without any sl~ves was definitely a "proletarian" 
(in the ancient meaning of the word). The eminent families of the 
Roman nobilitv "consumed" the services of great numbers of slaves, who 
were eO!i:"fgd 1n the conduct of the great houSeholds in a very detailed 
tunctiord diviSion of labor and also produCed a considerable part of the 
ho.JSeiloH needs in the manner of the aiIws economy. Food and clothing 
f()£ the slaves. however, were to the largest part obtained in the money 
ecOnomy. llY Athens the household as a rule supplied itself entirely 
through the mqney economy, and this was even more true for the 
Hellenistic East. However, of Pericles fie .. in the 6fth century B.C.] it 
was stiU thought noteworthy to stress that he, for the sake of his popu
larity with the artisans, attempted to supply his needs whenever possible 
by pUrChase in the market rather than within the economy of his 
household. . . 

At . the. same time commercial production in the ancient city was 
also to a considerable part in the hands of slaves. lhe etgfisreriQ we 
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have ~ earlier; beside them appear independently established 
unfree artisans and small merchants. It should. he obvious that the side
hy-side employment of slaves and free citizens, suCh as we find in the 
mixed pieCework groups laboring at the construction of the Erechtheion,1I 
must have had a socially degrading effect on the evaluation of work, and 
that the economic competition of the slaves must also have been notice
able. For aU that, the fullest expansion of the exploitation of slaves in 
ancient Greece fell precisely in the periods of Democracy. 

2. Constituencies of the City: Ancient Territorial Units 
versus Medieval Craft Associations 

This Eroximity of slave labor and free labor apparently al50 nipped 
in the bUQ any possibility of a development of craft guilds in Antiquity. 
It may he assumed, even though it cannot he definitively proven, that 
in the early days of the polis there existed beginnings of occupational 
associations. To all appearances these were organizations of the mili
tarily important old war crafts, such as the cext'Uriae fabrum in Rome 
and the demiouTgoi in A,thens at the time of the status struggles. But 
these beginnings of political organization disappeared without .leaving 
a trace precisdy during the democratic period, and, given, thA social 
structure of the crafts at that time, it could hardly have been otherwise 
The ancient smail burgher could be a meml~r of a mystery €ongrega
cion (as .in Greece) or a coUegium (as later in Rome) together with 
slaves,' but he could not :oin with them in an assocatioA. w hie h, like 
the craft guilds of the Middle Ages, claimed political rights. ~ 

The medieval popow, :-:- contrast Ie the patriciate, wa$organized 
on the craft guild princ-it-1... But precisely dmin g the p.lJ,e of the hmos 
in the classical pt'iiod of Antiquity, all'traces of craft' organiZ3tibns.are 
absent, in spite of the mCirient d>!velopment note? for on earlier period. 
Th~ :Incient "democratic" city was organize<;t: instead, "'. by "demes" 
(demoi) or "tIibc~' '~,trih11;;), that :;,~(ClJn.;ng·tQts:rritomI2.J,d in fac~ 
(fl)mlaUy) primarily rural districts. This 'S a !chIlI~cteristic which, in·' 
tum, was entirely absent in the m6:rie':'l1 cii:y: !fo he SUI.:!, the subdh·j.· 
sion of the interior of the city into r'a.d~ wat ... 1;.'Ol1lmon nOl only to the' 
cities of Antiquity ... nd the !',1jdd~' Age!;, but' to the Oriental and F<lr' 
Eastern city as wdl. But the exdusive f<,unc1~ng of all poHdcal"~rgani-' 
~ation on territorial communities and, above all, the extension of this 
principle to the entire countryside under the political rule of the City, 
so that f",:mally the village became a direct subdivision of the city-this 
phe,')cmenon was unkn 'owli in the Middle Ages and also in the cities 
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of al1 other areas. The "deme" divisions essentially coincided with vi11age 
distriCts, historically formed or created ad hoc. and-like villages-tIle 
"demes" were equipped with a commons and with local authorities. The 
histotkal uniqueness of this type of city-<:onstitution. which prevailed 
especiaI1y during the democratic period of the ancient polis, simply 
cannot be stressed roo strongly. 

By contrast, craft organizations as constituencies of the city are 
found in Antiquity only in the early period, and then only alongside 
other status corporations. They were used primarily for election pur
poses; so, in Rome, the centuria.e of the fabri [craftsmen] alongside 
the centuriae of the ~ires [kr.ights) in the old military class organiza-' 
tion, and perhaps in early Athens-though this is entirely conjectural 
-the demiourgoi of a pre·Solonic compromise among the status groups.' 
The origins of such organizations could have been voluntary associa' 
tions, as was certainly true for the very old collegn.nn merClllorUm. with 
its professional god Mercuri us, which was taken into acco\'lnt in the 
political constitution of Rome. Or again, they could have their source 
in liturgical associations formed for military pucposes, for the ancient 
city did, after all, originally rely for the satisfaction of public require
ments on the involuntary services of the burghers. 

Individual phenomena of a "dty guild" type are indeed found in 
Antiquity, The cult association of the dancers of Apollo in Miletus, for
instance, had an official status of a city·govemmental kind (although 
its specific powers are not known), as is shown by the fact that the 
name of its president supplied the eponymic designation for the year. 
In one respect it find!> its closest parallel in the City guilds d the medie
val North, in another in the craft guilds of the magical dancers among 
American Indian tribes, of the magicians (Brahmans) in India, and 
of the Levites in Israel. But this cult association shOt~ld not be pictu,cJ 
as a guest tribe of professional ecstatics. In historical times it probably 
was a club of honoratiores qualified to participate in the Apollo proces
sions; its nearest medieval corre<>oonden<:e would thus be the Reher
zeche of Cologne. with the diB'e;ence that the lUling political burgher 
association is, in a manner typical of Anri~uity (but not ot the Middle 
Ages), identified with a separate cult community. If in late Antiquity, 
in Lydia, colleges of craftsmen are again found with hereditary wardens. 
which seem to h3ve taken the place of the [political·tribal units, the] 
phylae, then we can almost certainly say that they must have had their 
oIlgin in old craft-specialized g,lesl tribes and thus represent a develup" 
ment more reminiscent of India than of the Occiden~" rt", tile Occident 
an occupational organization of craftsmen fint reappeltc:d ill the late 
Roman ana early medieval officia. anJ artificia of the manorial handi-

 



v] Ancient and Medieval Democracy I 345 

crafts. bater. during the transition to the Middle Ages, we find associa
tions of urban handicraft workers producing for the market but per
sonally tied to a master to whom they owed a "body rent"; these 
associations, however, which seem only to have served for the collection 
of the dues, may have had their origin in liturgical organi'Zations formed 
by the lords. Alongside these groupings, which disappeared in time, we 
find those voluntary unions of free artisans-perhaps just as old as the 
former-which were organized for the purpose of monopolizing eco· 
nomic opportunities, and which later were to play the decisive role in 
the movement of the bourgeoisie against the patrician houses. 

Nothing at all similar is found in the classic Democracy of Antiquity. 
Liturgi~l craft guilds. which may have existed in the early period 
of city development (even though not even traces of such units can 
be documented with any assurance apart from those. Roman military 
and electoral associations), reappear only in the liturgical monarchies 
of kte Antiquity. Free and voluntaIY unions were active in all possible 
spheres of life especially during the period of classical Democracy, but, 

,as far as can be seen, they nowhere obtained or aspired to the charac
ter of craft guilds. Hence they are of no concern in the present con
text. If they had anywhere sought for the economic character of craft 
guilds, they would have had to disregard the distinction between free 
and unfree members, just as the medieval city later did, in spite of the 
existence of great masses of unfree artisans. But this would have re
quired the renunciation of all political aspirations, which in turn would 
have produced important disadvantages in the economic sphere, the 
nature of which we shall soon discuss. The ancient Democracy was a 
"guild" of the free burghers only, and this detennined its political 
functioning in all respects. Free craft guilds or similar unions therefore 
first began to form. as far as is known, precisely at the time when the 
political role of the ancient polis had definitely come to an end. But 
the idea of suppressing, expelling, or in some other way effectively limit
ing the number of the unfree and the free but not fully enfranchised 
craft workers (freedmen. metics) was one which ancient Democracy 
could no longer even consider since it was so obviously impracticable. 
The beginnings of such policies. which in a veIY typical way show 
themselves during the peziod of the status struggles and especially dur
ing the rule of the ais,,,,netai and tyrannoi. later vanish entirely pre
cisely after the victory of De~ocracy. The extent to which the slaves 
of private masters were employed side·by·side with free citizens and 
metics on the public construction projects and in the production of 
state supplies during the very period when the rule of the demos was 
absolute seems to show that these operations could not have been con-
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ducted without them-although it probably also shows that their owners 
were unwilling to forego the prolits obtainable from their utilization 
on the public projects and had the power to prevent their exclusion. 
At least on the public projects the s1a~_ would o~ certainly not 
have been used. lhe productive capaciti~ of the free trades operated 
by fun citizens thus were not sufficient for major state needs. 

The great structural difference between the fully developed ancient 
and medieval city, duzing the period of the rule of the demOs here and 
of the popolo there, is manifested in this [neglect of artisan producer 
interests}. In the ancient city of early Democracy, dominated by the 
hoplite anny, the town..dwelling craftsman-Le., a man not settled on 
a "citizen's parcel" (kleros) and not economically capable of self-, 
equipment fa military service-played a politically negligible role. In 
the Middle Ages the city was led by the popolo grasso, the grande bou,... 
geoisie ci the large entrepreneurs, and by the small capitalists, the 
tradesmen of the popok minuto. But within the ancient citizenry these 
strata had no··-or at least no significant-power. If ancient capitalism 
was polit~Il)' oriented, so was ancient Democracy. In the case of ancient 
eapitalism, the interests were directed toward state supply contracts, 
state construction and azmament, state loans (a political factor in Rome 
as early as the Punic wars), state expansion and booty in the form of 
slaves, land, tributes, and privileges in the subject cities with respect to 

the purchase of land, the lending of money on land, trade and de
liveries. The political orientation of ancient Democracy was determined 
by the peasantry as long as it provided the core of the boplite armies, 
whOSe interest was in the military acquisition of land for settlement 
purposes, and by the urban petite bourgeoisie with its interest in the' 
direct and indirect revenues obtainable from dependent communes: the 
state building programs, the allowances paid for attending theater per
fonnances and heliaia court sessions. the grain and other distributions 
oltered by the state at the expense of the subjugated peoples. Restrictive 
craft guild pDlicies in the medieval manner would never have been per
mitted, in view of their consumer interests in cheap supplies of craft 
products, by the landowning strata which made up the bulk of the hop
lite army at the time of its triumph in the compromises between the 
status groups under Cleisthenes in Athens and the det:emviri in Rome.s 

And the later sovereign demos in Hellas, which stood under the in
Ruence of more specifically urhan interests, no longer showed any inter
est in such policies and probably, as we have noted, also was no longer 
in a position to enact them. 

The political aims and means of ancient Democracy thus were 
fundamentany different from those of the medieval bourgeoisie. This 
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alw finds expression in the difference, mentioned several lime; al!"" ..ady, 
between the political su~visions of cities in the tv<!O periods. 

In the Middle Ages the patridan house!: did ntit vanish outright, 
but instead were often forced to enroll in the craf~ guilds, the new 
constituencies of the citizenry. This signified that they could be out
voted within these units by the middle classes and had thus formally 
lost part of their inAuence. Often, of ('ourse, the effect of such me<l5UreS 
was to drive the craft guilds onto a path which turned them intQ pluto
cratic corporations of rentiers, such as the London "liveries." Neverthe
less, such developments always signified an increase in the power of a 
specifically urban stratum either directly participating in commerce and 
the trades or indirectly interested in it: of the bourgeoisie in the modern 
sense. 

In Antiquity, on the other hand, the old personal patrician family 
associations (the gentes, phylae and phratries) were replaced or joined 
by [territorial] subdivisions of the city stv.te, th~ demoi and tribus, and 

, these bodies or their representatives assumed all political power. This 
had two consequences. Firstly, it signified the dissipation of the influence 
of the patrician families, for their holdings, as is naturalJor land ob
tained through mortgage lending and debt foreclosure, were typically 
dispetsed all over the territory and could now no longer be brought to 
exert concentrated politiC31 weight in a single constituency, but w~re 
reduced to diffuse effect on the individual demoi where the component 
parcels happened to be situated. There, in the "de me," the holding was 
now registered and taxed~ this signified a far greater curtailment of the 
political power of large holdings than would today the incorporation of 
the manorial districts (Gutsberirke) in eastern Gennany into the rural 
communes.- Furthennore, and most importantly, the division of the' 
entire city territory into ekmoi signi6ed that henceforth all council posi
tions and offices would be SUed with representatives of these units, 
as happened in HeIlas, or at least that the voting bodies would be or
ganized according to tribus, as happened in Rome with the thirty·~me 
rural and four urban trilms in the comitia trihufa. 10 At least according 
to the original intention, this was to secure the dominance and the' 
·rule over the city not of town.J.weDing, but of rural strata. Thus the 
revolutionaty reorganization was not to signify a rise to political power 
of the urban, economically active burgherdom, as in the case of the 
medieval papoZo, but the exact opposite: the political rise of the peasantry. 
This is to say: while in the Middle Ages the carrier of "democracy" was 
from the very beginning the stratum of the urban tradesmen, in the 
Cleisthenian period of Antiquity it was the peasantry. 
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3. Excursus on Athenian versus Roman Constituencies 

Only in Rome, however, was this of factual importance also in the 
long run. For in Athens membership in a "deme" was a permanent and 
hereditary quality, independent of residency, landownership and occu
pation; qne'was bOrn into it just like one was born into the phratry and 
the dan. The descendants of a member of the Paianian "deme"-such 
as, e.g., those of Demosmenes-remained for all centuries legally at
tached to this district, were taxed by it and drawn by lot fur it3 offices, 
regardless of whether they retrdned any connections at all to the district 
through residence or landc\"j~'"~jip. This, of course, deprived the 
demoi of their character of local peasant associations as sQ9n as a few 
generations of migt'<ltion to the city had gone by. An kinds durban 
tradespeople would by that time count as members of a rural demos. In 
fact the demoi became purely personal subdivi.-ions of the citizenry, just 
like the phylae. As a result the burghers of Ath-:.:ns, who couId always 
be present in the popular assembly, the ekklesUJ, were favored not only 
on this score but also increasingly came to constitute the majority 
within the fOmiaIIy lutal Jemoi as the city grew. 

The development in Rome was different, even though at one time a 
similar principle seems to have applied to the fuur old urban tribus. 
However, each of the later rural tribus comprised only those citizens 
who actually owned land there at any given time. With the abandon
ment of this property and the purchase of new property elsewhere, one 
changed one's tribus. The gem Claudia, for instance, in later times no 
longer belonged to the t1ibus which it had given it3 name. Just as in 
Athens-and actuaIIy much more so, because of the so much larger 
territorial expanse-this arrangement favored those tribus members who 
could attend the cmnWa, and that means those who lived. in Rome, In 
contrast to Athens, however, such benefits accrued only to people who 
held land in the rural tribu$, and then only if their properties were of 
such size that they could afford to live in the city while leaving the 
actual fanning of their lands to others-in other words, the beneficiaries 
were landowning rentiers. Great and small rentier landlords thus domi
nated the Roman comitia: after the vi~ory of the plebs. The superior 
strength of the town-dweIIing landed nobility in Rome and of the 
urban demagogos in Athens helped to perpetuate this difference between 
the two cities. 

The plebs of Rome was not a popolo, a union of the craft guilds of 
artisans and traders, but rather a status association d the rural land
owners capable of serving in full ann our, of whom the town·dwellers 
alone as a rule dominated politics. The plebeians originaIIy were not at 
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all smallholders in the modern sense, and even less a peasantry in the 
medieval sense, but rather the landowning stratum of the countryside 
which was economically capable of full military service: if socially not 
a "gentry," then at least :i "yeomanry" with middle...-;lass character in 
regard to size of landholdings and style of life at the time of the rise of 
the plebs. In other words: a stratum of "agrarian burghers." 

In the course of expansion of the Roman state, the influence of the 
city,-dwelling agrarian rentieTS increased. By contrast, the entire urban 
artisan population remained organized in the four urban tribt;s, and 
therefore without political inAuence. The Roman office nobility always 
preServed this organizational principle, and even the Gracchian ~ 
formers were far frorn wanting to change it in favor of a "Democracy" of 
the Helleruc type. This "agrarian" character of the Roman army made 
possible the continued domination of the great city-dweIling senatorial 
families. Whereas Attic Democracy appointed its executive Council, the 
boule, by lot, and destroyed the veto power of the Areopagus, the old 
council composed of former officials and rorresponding to the Senate, in 
Rome the Senate was retained as the directing agency of the city and 
no attempt was ever made to change this. The command of the troops 
always fell to officers from the urban noble families during the great 
expansion period_ The Gracchian reform party of the late republican 
period. like all typical ancient social-reform movements, was above all 
interested in safeguarding the military capacity of the polity; it sought 
to check the proletarianization of the rural landowners through the land 
purchases of large landholders, and to strengthen their number", in order 
to maintain thereby the strength of the sel£-equipping burgher army. 
It. too, was thus by origin a rural party-in fact, so much so that the 
Gracchi, in order to obtain anything at all along these lines, felt con
strained to seek an ally against the office nobility in the "knights" 
(equites),l1 the capitalist stratum interested in fanning the state revenues 
and in state supply contracts which. because of its commercial activities, 
was excluded from participation in the offices.13 

4. Economic Policies and Military Interests 
, 

It has been asserted, probably correctly, that the Periclean construc
tion policy served also to provide employment for the Athenian artisans.lI 
Since the building programs were financed from the tributes paid to 

the hegemonial city by the confederates; it was these who were the ulti
mate source of such eaming opportunities. However, the benefits by no 
means accrued only to craftsmen with full citizenship. for the inscrip-
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tions show that metics and slaves also found employment at these 
projects. The real "unemployment benefits" of the lower strata during 
the Periclean pt;riod were, rather, sailor's wages and booty-above all, 
booty from sea wars. This is the reason why the demos was always so 
easily won for war. These declasse. burghers were economically dispensa
ble and had nothing 'to lose. But an employment and output policy 
oriented around independent craft producers never appeared as a sig
nificant element in the entire ancient democratic development. 

If the economic policy of the ancient city is thus seen to be pursuing 
primarily the interests of urban consumers, then this can certainly also ' 
be said of the medieval city. But t he measures taken were much more 
drastic in Antiquity, obviously because it seemed impossible to leave 
the provisionin'g with grain of cities such as Athens and Rome in the 
hands of private commerce. Occasionally we find also in Antiquity 
measures favoring the production of some especia!ly important export 
goods, but these were never mainly directed at the artisan branches of 
production. And nowhere were the politics of an ancient city dominated 
by such producer interests. The interests with a decisive inRuence on the 
Jillicies of the old maritime cities were, rather, in the early period those 
of the town.JwelJing s(>ignf'urial an~knightly patriciate. which is found 
everywhere, in sea trade and piracy whence it derived itr; wealth, and 
later, in the early period of Democracy, those of the rural hoplite pro
prietors, a stratum which in this form is found only in Medit~mmean 
Antiquity. Still later the urban policies were determined by the interests 
of the owners of money and slav~, on the one hand, and by those 
of the urban petit-bourgeois strata on the other, both of which had a 
stake, though differing in kind, in state contracts and in military spoils, 
either as large or smaIl entreprenems, or as receivers of state handouts, 
or again as warriors and sailors. 

In these respects the medieval city democracies behaved in a funda
mentally different manner. The causes for this difference were present 
and effective already at the founding of the medieval cities; they were 
connected both with geographic circumstances and with military factors 
based on general cultural developments. The ancient Mediterranean dties 
were not confronted at the time of their emergence by non-urban politi
cal and military power structures of any significance and, most im
portantly, of a high technical level; in fact, the cities them5elves were 
a t that time the bearers of the most highly developed military techniques. 
This was true for the knightly phalanx of the patrician clan city, and 
even more so later for the city of the disciplined hopIite formarions. 
Wherever the situation was in this military respe<:t similar in the Middle 
Ages, as in the case of the early medieval southern European maritime 
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cities and_of the Italian city republics of the urban nobility, the develop' 
ment also shows relatively far-reaching similarities to that of Antiquity. 
In the early medieval city state of southern Europe, the aristocratic 
structure of urban organization was predetermined by the aristocratic 
character of military technique. Espedally the maritime cities, but also 
those relatively poor inland cities---ruch as Bern-which held possession 
of large subject tenitories ruled by the ur1>an Temier patriciate, displayed 
the fewest tendencies toward deIrua3tic development. 

The industrial inland cities, by contrast, and in particular the cities 
of continental northetnJ Europe, {ound themselves confronted in the 
Middle Ages by the military and adm~istrative organization of the 
kings and their castle-seated knightly vassals distributed all over the wide 
inland terrain. To a high percentage, which increases toward the 
North and the interior, these cities were dependent from the moment of 
their foundation on concessions from the political and seigneurial power
holders integrated into the feu~l military and office structure. Increas
inglyas til't:le went on, they. were given "city" status not because of any 
political or military interests of a local defense association, but for purely 

, eConomic motives of the founder alone who, as the wielder of power, 
expected for himself revenues from tolls and other traffic charges and 
from taxes. The establishment of a city became for the lords primarily 
an economic. undertaking, a business proposition rather than a military 
measure--<)r at least, wherever military aspects had played any role, 
they tended. to recede more and more into the background The urban 
autonomy of varying extent, w.hich was the specific characteristic of the 
medieval Occidental city, developed only because and hi.sofar as the 
non-urban power-holders did nofyet possess a trained apparatus of officials 
able to meet the need for an urban administration even to the limited 
extent required by their awn interest in the economic development of 
the city. This was the only element which everywhere was decisive. The 
early medieval princely administration and COUrts did not have the spe
cialized knowledge, continuity, and training in rational objectiveness 
which would have given it the capacity to order and direct the affairs of 
urban craft and commercial interests-affairs that were so far removed 
from the social habits and time-consuming preoccupations of the knightly 
personnel of these bodies. The interest of the power-holders in the 
early period was only in money 'revenues. If the burghers managed to 
satisfy these interests, all probabilities were in favor of the non-urban 
power-holders refraining from interference with the burghers' affairS. 
This was especially true since such interference might have harmed 
the attractiveness of one's own city foun~tion in the competition with 
those of other power-holders, and thus one's own revenues. The competi-
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tion between the non-urban powers, in particular the conHiet of the 
central power with the great vassals and the hierocratic power of the 
church, came to the aid of the cities, especially since an aUiance of any 
one of the contending powers with the money power of the burghers rouJd 
provide it with a decisive advantage. Hence, the more unitalY the or
ganization of the larger political association, the Jess was the development 
of urban political autonomy. For aU feudal powers without exception, 
beginning with the kings, viewed the development of the cities with 
utter distrust. Only the lack of a bureaucratic apparatus and their money 
requirements forced the French kings from Philip Augustus on, and 
the English kings after Edward II, to seek support in the cities, just as 
the same factors had earlier induced the German kings to seek support. 
from the bishops and the wealth of the church. After the onset of the 
Investiture Struggle, which deprived the German kings·of this support, 
we lind also in Germany short periods dUling which the Salic kings 
courted the cities. But as soon as their political and financial resources 
permitted the royal or provincial patrimonial powers to develop the neces
saJY administrative apparatus, they tried to destroy the' autonomy of the 
cities again. 

The historical interlude of u"rban autonomy was thus in medieval 
city development caused by entirely different conditions th::m in An
tiquity. The typical ancient city, its ruling strata, its capitalism, its demo· 
cratic interests-aU these were politicaUy and militarily oriented, and 
the more so, the more their specificaUy ancient aspects come to the fore. 
The downfaU d the patriciate and the transition to Democracy were 
caused by a change in miHtalY technique. It was the seJf-equipped dis: 
ciplined hop lite army which calried the struggle against the nobjlity, 
ousting it militarily and then also politicaUy. Its success was of vazying 
dimensions. At times it led to the complete destruction of the nobility, 
as in Sparta. Or it led to the fonnal removal of status differences, to 
satisfaction of the demand for rational and more easa y accessible justice,. 
safeguards for the legal status of persons, and elimination of the rigors 
in the debt law, while de factO-if in changed form-the preeminence 
of the nobil~ty was presuved: as in Rome. Or again, it led to the in"" 
corporation of th~ nobility into the demoi and to a timocratic govern
ment of the city state: as in Cleisthenian Athens. In most cases some of 
the authoritarian institutions of the patrician state were preserved as 
long as the influence of the rural hop lite elements was predominant. 
Great variety prevailed also in the intensity of militarization of institu
tions. The Spartan hop lite community treated aU land beIonginb to the 
warriors and the unfree population living on it as communal propert)'. 
and granted each warrior who had es~hlished his military qualification 
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the claim to a land rent No other polis went. quite that far, but re
strictions on the alienability of the warrior lots Clckroi), the inherited 
land of members of the city guild, seem to have been fairly widespread 
and survived in rudiments into the later period. However, even this 
practice was probably never universal and was later eliminated every· 
where. All other land was encumbered only by the jnheritan~ rights of 
the sons" and otherwise freely alienable. In Sparta, land accumulation, 
although forbidden in the hands of the male Spartiates, was admissible 
in those of their women, and this ultimately transformed the economic 
basis of the warrior association of the perhaps 8,000 original full citizens, 
the homoioi ("e'luals"), so much that finally only a few hundred could 
afford the full military training and the membership fee for the 
syssitia, on which full citizenship rested. In Athens, development took 
the oppOSite course: here the enactment of free transferability of land 
in combination with the "deme" constitution furthered the breaking up 
of the land into small lots, which corresponded to the requirements of 
the expanding market·gardening culture. In Rome the free transfera· 
bilityof land, which existed from the time of the Twelve Tables, had 
again different consequences in that it led to the destruction of the 
village-type of rural settlement. l

& In Hellas, hoplite dem'OCracy waned 
in all those areas where military strength came to be· based primarily on 
naval power-as in Athens definitively after the defeat a t the hand of 
the Boeotians at Koroneia in 447 B.C.16 From that time on, the former 
rigorous military training was neglec~ the remainders of the old au· 
thoritarian institutions were abolished, and both polTcies and institutions 
of the city came under the full domination of the ta'w1f-dwelling demos. 

Such transformations based on purely military factors were unknown 
in the medieval city. The victory of the 1'o1'olo rested primarily on eco· 
nomic foundations. And the specifically medieval city type, the artisan 
inland city, was altogether economically oriented. The feudal powers 
of the Middle Ages were not by origin city·kings and city nobles. Unlike 

. the nobility of Antiquity, they were not interested in putting into their 
service specific instruments of military technique offered only by the 
city. For, apart from the maritime cities with their war Beets, the cities 
of the Middle Ages were not as such the bearers of specific military 
power instruments. Quite to the contrary: \Vhereas in Antiquity the 
hoplite army'and its tlaining. and thus military interests, increasingly 
came to constitute the pivot of all urban organization, in the Middle 
Ages most burgher privileges begad with the limitation of the burgher's 
military duties to garrison service. The economic interests of the medieval 
townsmen lay in peaceful gain through commerce and the trades, and 
this was most pronouncedJ.y so for the lower strata of the urban citizenry, 
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as is shown especia11y by the contrast between the policies of the 1'0(1010 
minuw and those of the upper strata in Italy. The political situation 
of the me~ievaI townsman determined his path, which was that of a 
homo oeconomicus, whereas in Antiquity the polis preserved during its 
heyday its character as the technica11y most advanced military associa
tion: The ancient townsman was a homo 1'o1iticus. 

In the northern European cities, as we have seen, the mini~s 
and knights as a status group were often directly excluded from the city. 
The non-knightly landowneI'S were either mere city subjects or, at times, 
passive guest-burghen under the protection of the city; sometimes they 
were gwld~rgani2ed gardeners and vintners, but they were almost never 
politica11y or socia11y significant. As a general Iule, and increasingly' so 
over time, the countxyside was a mere object of the economic policy of 
medieval cities without a voice of its own. The typical medieval city 
was nowhere in a position even to entertain the notion of a policy of 
c(lloni2ing expansion .17 

5. Serfs, Clients and Freedmen: Their 
Political and Econo~.4!ole 
, , 

Here we reach a very important point: the comparison of the status 
structure of the ancient and the medieval city. 'fn addition to the slaves, 
which we have already discussed, the<Ilncient polis knew a number of 
status strata which in the Middle Ages are either found only in ~he 
early period or not at a11, or which appear only outside of the city. 
Among these we count: I. the serfs; 2. the debt slaves and debt selvants; 
3. the clients; 4. the freedmen. The first three groups in general belong 
to the period prior to the hoplite democracy and later are found only in 
remnants of rapidly diminishing importance. The freedmen (emanci
pated slaves), by contrast, play an increasingly important role precisely 
in the later period. 

I. THE SERFS. In historical times, patrimonial serfdom (HOrigkeit) 
appears in the .area of the ancient polis primarily in conquered territories. 
In the early feudal period of city development, however, it must have 
been very widely diffused, Like the position of serfs throughout th~ 
world, which has ",lways been similar in certain fundamental aspects 
while widely varying in the details, that of the ancient serf was in 
principle not different from that of his medieval counterpart. Every
where the serf was in the main exploited economica11y. Serfdom was 
most completely preserved in the He11enic area wherever the polis or-
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gani2::ltion '.\'<l.~ not completely ... -!lrrH~d h·: ",'.h, as in (s.outhern) Italy, 
Clod al~o in clti~~ w hie!1 were' c.:,nstitutE.) '(I rigol'Ously as warrior N
ganizatior.s tbat tile serfs w~;e (On~jd'.'rt'(i (he possession of the state 
rather than that of individual m"5tf'r~, O;A~ide these areas, serfdom 
disappeared ;llmost everywhere during the period of hoplite democracy . 
. It r~vived during the Hellenistic period in the western areas of the 
·Orient. which at that time were being organized in the polis form. 
Large territories. which retained their tribal constitution, were assigned~' 
to the individu;11 (itics whose burghers formed a Creek (or Hellenized) 
g:lrd~on i,l till' I'merest of the po~:··AIf:'x(lndri;:m territorial kings. How· 

. .' l' I' I 1 f h T 1" I I' ( h e'h'j', iidt;du), r 11~ O(;!'l(iOlge" r e non-I" c']emc nlfd popu ;Jtion t P. 

;'?n,. Of "(I,be,"-; \\'". pllrdy P,,;;()(:ai Olll(: :,(:-,C( q:1itc ,j'S:·'~re'lt, fr~''''· 

/ . 'I 1 . 1 I' J ' -! JC !Jd(ni: ,;..1:; d: ((-i>ul':,-':IX'/ o' rh." '::' ( V::'f)'~t'f1; j( n." .dnl:!'t'f t>.!!oogs t" 

the descdptii) •• Qr ih(! 3l1tc.~omous clti(.;.l~ , i;. 

2.. DEET gER\,,\~TS" played a very significant role as labor power in 
Anti<juity. They were economically "declassed" burghers, whose situa
tioe: provided the specifically social issue in the early status struggles be
tween the urban patriciate and the rural hoplites. Various compromises 
to resolve the problems of these downgraded peasant strata were worked 
out in the ai~)'mlietic codifications of the Creeks/o in the Roman Twel\le' -
Tables, in ~hc bvs on seizure of persons for unpaid debts,21 and in the 
policies of the tyrants. The solutions varied greatly. The debt ser\lants 
did Hot come from serf strata, but were free landowners who with their 
families. anJ lands had been sentenced to permanent enslavement or to 
pnvate debt bondage. or who had voluntarily entered into debt bondage 
in ordt:l to avoid enslavement. They were put to economic use, fre
quently as f arUICrS on their OWl! land for the account of the creditor. 
The peril posed by such strata can be seen from the fact that the 
Twelve Tables prescribed that enslaved debtors could not be held in the 
country but had to be sold abroad ["tran.i Tiberim"]. 

3. THE CLI£NTS·· must be distinguished both from debt ser\lants 
·and serfs. In CGotrast to the latter, they were not despised as men under 
the power of others, but rather formed the followership of a patron; 
this re1?tionship was one of mutual "fidelity," such that it put a legal 
suit between patron and client under a religious taboo. The contrast 
to debt bondage is shown by the fact that the economic exploitation of 
the client relationship by a patron was considered an offence against 
decency. The clients were personal and political, but not economic, 
means of power of the patron. Their relationship to the lord was regu
lated by the ~des, the obsewance of which was guarded not by a judge 
but by a moral code, ard the \liolation of which had sacral consequences 
(the \liolator became an infamis) Clientage stemmed from fhe time of 
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knightly warfare and the rule of the nobility, and the clients originally 
were the attendants of the lord who followed him into battle, were 
obligated to render gifts and support ,in case of need, perhaps occasionally 
also labor services, and were provided with a parcel of land and repre
sented before the courts by him. They were not the lord's servants, but 
what the Middle Ages would have called 'his ministeriales, with the 
difference, however; th~ ~ they were not men of a knightly style and with 
knighdy rank, bl., sma}! people with peasant holdings--a stratum of 
plebeian war-fief holders. 

The ellent thus was a person who had no share in the land holdings 
and the local communities, and therefore .in the military association" 
and who had entered On Rome through the applicatio) into a tutelary 
relation with the head (pater) of a patrician family or with the king 
and in turn was assigned (the technical term in Rome was adtribuere) 
military equipment and land by this patron. In most cases this relation~ 
ship was inherited from his ancestors. This was the old meaning of 
clientage. And just as in the Middle Ages the rule of the nobility gave 
rise to the Muntmannen, so in Antiquity under equivalent circu~tances 
the small peasantry found itself induced to enter clientage in great 
masses, if only to secure representation before the courts by a nobl~ 
man. In Rome this was probably the source of the freer fonns of 
clientage of the later period. But the old clientage, at least in Rome, 
put the client entirely in the hand of the patron. As late as 134 B.C. 

Scipio, as commander of an army, could still summon his clients 
to military service. V~ In the period of the Civil Wars this role [of 
a private military following] was taken over by the coloni (small lease:. 
holders) of the great landowners. 

In Rome the clients had a vote in the military assembly, and ac
'cording to tradition CLivy) they constituted an important support for 
the patricians. The institution of clientage was probably never legally 
and formally abolished. But the triumph of hoplite technology elimi
nated its former military significance also in Rome, and in later times 
clientage survives only as an institution securing th~. patron a certain 
social in8uence. Hellenic Democracy, by contrast, cClmpletely destroyed 
clientage. The medieval city knew the institution only in the form of 
the tutelary power CM-untwaltschaft.) of a full citizen over a guest citizen 
who applies for his protection. This clientage for reptrsentation in the, 
courts vanished along with patrician domination. 

4. THE PREEDMEN, finally, were a numerically significant stratum 
which played a' role of considerable importance in the ancient city. 
They were in the main exploited economically. In the [Greek} in
scription malerial carefully examined by Italian investigators, about one 
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half of the manumitted were women.U In those cases manumission is 
likely to have usually served the pUJPOSe of making possible a valid 
marriage. and thus probably was obtained through purchase by the 
bridegroom in sl'e.. Beyond this we find in the inscriptions an especially 
large number of freedmen who had been house servants, and thus owed 
their freabn to personal fav~r. The seemingly large proportion of such 
individuals is probably deceptive, since for precisely this category of 
freedmen the chance of being mentioned in the inscriptions was natu· 
rally much greater than for other groups. On the other hand it $ee1l1S 

quite plausible to assume, with Galder!ni," that the number of emanci
pations of household slaves was incre3.sing during periods of political 
and economic decline and decreasing during: periods of economic pros
perity: The constriction of profit opportunities would lead the master to 
reduce the size of his household and at the same time to shift the risk 
of hanI times onto the slave, who now would be forced to maintain 
himself in lddition to paying off his IJlanumission price to the master. 
The agricultural writers" mention manumission as a ~nus for good 
seryice on the estate. Furthermore, a master may oftez\ have manu
mitted a household slave instead of utilizing him in his service because, 
as Strack has pointed out, he could thus rid himself of the legal, even 
if only limited, liability for his actions. If I 

Howe\le[, other slave strata must ~ve been at least equally im
portant [as a source for the class of freedmen]. The slave permitted 
by his master to conduct an independent business enterprise in return 
for the p8yn'M!!l'Jt of fees was in the best position to accumulate money 
toward the purchase of his freedom, just as this was tIue in the case of 
the Russian serf [similarly released from direct service]. For the master, 
at any rate, the services and fees which the freedman had to contract 
for certainly played the crucial role in the decision to grant manumission. 
The freedman and his descendants remajned in a patrimonial relation
shjp to the family of the former owner, which was dissolved only by 
the passage of several generations. He not only owed the master the 
cOnttacted services and fees-which were often quite steep-but his 
inheritable property was, at his death, as in the case of the unfree of 
the Middle Ages, to a considerable extent at the mercy of the patron. 
In addition he was under the obligation of piet4~ i.e., bound to the most 
varied forms of personal obedience which enhanced the social position 
of the master and directly incmlSfd his political power. The conse· 
quence was that during the rule of the ~s. for instance in Athens, 
the freedmen were completely excluded. from the citizenship rights and 
counted among the metics. But in Rome, where the power of the office 
nobility was neVer really broken, the freedmen were considered citizens, 

 



, .- ~ 
'. '.' 

, " l C". X\'l 

" )',' ;,!~ ·In thf: i,·.;st""~,,,.: of ~h~ pld,,, ~;'~~y Werf' re'>~r!r;ted to the four 
,nl.)(n~ibt4s-~1. ,](;hlJnJ which lhc o filc t- nobility grant~~d out of fear 
, '-'at, ',h\~ fre~dr{i t'il might otherwi se ('onstj~lIt.e the h<)"i ,; for a ttempt' to 
".2:it~ ., tyra1'mis. At least to thE mind of the aucients such an attempt 

,,',!5 l'rude W}I~~;1 tilt: ce,uor AppiusClaU':!ius ,..t.'ldu'wok fin 308 B.C.] 

,~. give tile' i~((!edmen an equal vOte ~;ltl tnt" rest OL~ th:! citizens by 
,;i.;;tr .ib~hin g lkm through all thE tribus, But this ch;lr acteristic unde r
!<lkmg we cawwt inte~rret, as does Edwud Meyer,';' as an attempt to 
'.real!::' ::: "Perid£!:.m" demagogy, for the rule of Pcricb r~'Sted not on 
;.'ree.dmen-in f\thens excluded from all dtizl.:mnip rights precisely by 
Democracy-but o~ the interests of the gUild of fu!1 dtizens in the 
",·,.;Iii.itY;; expansion of the city, The J're('drnen. by COllira~i, were itomines 
('l:.'(OlW'~!iI:i--.l ,SLClturtl d peal'cabL j)',,;inL "slllen wh,) ;H:.W Inuch d(.~r 
:0 th~ ;xoncmic b014fgeoi.l'i~ of IIH' i\1iJJJc , .... ges and modern times than 
iiny fulj citizen vi an ilncient Dc:mocracy, l:ien;.:e tbt' ~uestion in Rome 
was. rather, whether d "peopJe's captaincy" of the medieval type was 
1.:) be !let up with their help, and the rejection of Appius Claudius' 
:lttempr signified that, a~ before, the peasant army and the normaliy 
,Jomim,nt urban office nobility were to remain the decisive fuctors. 

Let us dweJl a little more on the situation of the freedmen, who 
were, in a <:ertain way, the mos: "modern" of the ancient social strata, 
the one which most closely appoximated a bourgeoisie. Nowhere did 
the freedmen gain access to the city offices and the pdesthood, nowhere 
,~jd they enjoy full conl'JubiuUt, and nowhere did they obtain participa· 
;iOn in the military exercises (membership in the gyml'Jasion)-even 
:lough in cases of extreme need they were caJIed to armSo-and in the 
1ministration of Justice. In Rome they could not become "knights," 
ld almost everywhere they were disadvantaged vis-a-vis the fully free 

!tizens in sonte aspects of trial procedure. Their speciallegal situation 
_Jd the economi(' conse~uellce that they were excluded not only from 

.'ile citizenship emoluments granted by the state or otherwise based on 
: vliticaI status, but also from the acquisition of land and hence from 
h<:: possession of mortgages. Revenues from land rent thus remained 

. he characteristic monopol y of full citizens precisely under Democracy. 
i,n Rome, where the freedl -en did have citizenship, but of an inferior 
~ype, thei~ exclusion from the census status of an eques (knight) signi
;ied that they could not participate (at least as entrepreneurs on own 
lccount) in the great tax farms and the state contracts which were 
monopolized by that status group. They thus confronted [the grande 
bourgeoisie of1 the equites as some kind of plebeian bourgeoisie. The 
exclusion from landownership and the tax fanning enterprises in effect 
meant that the freedmen found themselves barred from the typically 
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ancient, politically oriented type of capitalism, and by the same token 
pushed onto the path of a relatively modem, bourgeois manner of gain
ing a livelihood. Accordingly we find them to be the most important 
bearers of those fonns of economic activity which display "modern" 
features. As a group, the freedmen can he best likened to our petty· 
capitalist middle classes (which a t times may accumulate considerable 
wealth), in strong contrast to the typical Hellenic demos of full citizens 
who monopolized the politically conditioned rentier incomes: state 
pensions, per dkm attendance fees, mortgage interest and land rents. 
1be work training of slavery in combination with the possibility of 
purchasing one's freedom wa~ a powerful spur for the acquisitive urge 
of the unfree in Antiquity, just as more recently in Russia. The interests 
of the ancient demos, by contrast, were military and political. As a 
stratum with purely economic interests, the freedmen provided an ideal 
public for the cult of Augustus as the "Bringer of the Peace." The 
dignity of the Augustales, which was created by the first Princeps, 
pl,ayed somewhat the same role as in out time the title of "Purveyor to 
His Majesty the King."n 

In the Middle Ages a separate status group of the freedmen is found 
only in the early, pre·urban period. Within the cities the stratum of 
serfs, whose inheritance reverted partly or entirely to their masters, was 
held within narrow limib> already in the earliest period of city develop
ment through the principle that "Stadtluft macht frei,"3<1 and also 
through the city privileges of the emperors which forbade the lords to 
enforce their claims on the inheritance of townsmen. Under the domina
tion of the craft guilds urban serfs disappeared altogether. While for 
the ancient city, which was essentially a military association, a constitu
tion based on guild organizations would have been inconceivable be
cause it would have had to comprise free·bom together with manu
mitted and unfree artisans, the medieval craft guild constitution was 
based precisely on the rejection of extra-urban status differences. 

6. The Polis as a Warrior Guild versus the 
Medieval Commercial I nland City 

The ancient polis, we might summarize, from the time of the crea
tion of the disciplined hoplite formations, was a guild of warriors. 
Wherever a city wished to carry out an active lan.d-based foreign policy 
it had to follow the example of the Spartiates on a greater or lesser 
scale-namely, to tum burghers into a trained hoplite army. Argos and 
Thebes, during the period of their expansion, also created contingents of 
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warrior t.'inuosi, units which in the Theban qJSe (of.the "Sacred B3I 
of Boeotia} were additionally strengthened by ties of petSODa1 frie. 
ship.8l Cities which possessed no such troops but had to rely on th 
army of burgher hoplites, like Athens, were on land restricted to 
defensive strategy. But everywhere the burgher hopl.ites fonned t 
predominant class of fun citizens after the downfall of the patricia 
Neither in medieval Europe nor anywhere else can an ana logo 
stratum be found. 

If Spatta was a pennanenl mi1itaxy camp, this was to some me: 
also true of most other Greek cities. During the early period of,~} 
hoplite polis, the cities therefore devsJ.oped an increasing closure tOW31 
the outside. which contrasted to the far-reaching freedom of moVemer 
prevailing in Hesiod's days [probably late eighth century B.G.l.u an 
frequently they also imposed restrictions on the transferability of th 
warrior lots. This institution. however, decayed very early in most ririe 
and the,n became altogether superliuous as paid mercenaries or, in th. 
maritime cities, nav.aI service ~ined in importance. Yet. even then miIi 
talY service remained ultimately decisive for fparticipation in1 politic:.a: 
rule in the city, which retained its character as a militaristic gUild In 
Athens it was precisely the radical Democracy which supported an 
expansion policy-fantastic in the light of the smaIl active population 
·-that extended as far abroad asEgypt and Sicily. Internally, the polis 
as a militaristic association was absolutely sovereign. In every r~ the 
citi2;enry dealt with the individual just as it chose. Inept economic 
conduct, especially squandering of the inherited warrior lot (the bona 
paterna wi~ of the Roman disemancipation formula),!' adtlltery, 
poor education of the son, mistreatment of the parents, disres~t for 
the gods (asebeia), insolent violence Chyhris)-in short, any ind of 
behaviour which might endanger the military and political morals and 

. discipline or provoke the wrath of the gods to the disadvantage of the 
polis, was sternly punished. in spite of the famous assurance in Pericles' 
funeral ~ration (as reported by l'hucydides): that in Athens every man 
was pemitted to live as he wished." In Rome simi1ar transgressions led 
to the intervention of the censor. As a matter d principle, thus, there 
certainly was no freedom of personal conduct. and wherever it did exist 
de fadO, it was purchased, as in Athens, at the price of diminished 
efficiency of the burgher militia. Economically, too, the Hellenic city 
had complete disposal over the ~~ of the individual: if it ran into 
debt, the city could still in the Hellenistic period pawn the property 
and even me person of the burgher to the municipal creditors. 

The burgher remained primarily a soldier. In addition to a water 
well. mlrket (agora), town hall (archekm) and theatre. a true city 
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8ca>rding to Pausanias--also 8 [military exerci~ ground, the} 
gymft4Siml."It was nowhere lacking. In the market and the gymnasion 
the citizen spent the largest part of his time. In claSsical Athens the 
claims upon his time by the ekkle.sUJ, jury court service, council service 
and ~rvice in the state offices in rotation, and above all by service in the 
military campaigns-summer after summer for many decades-were of 
propc:>ttlons which no other differentiated culture in history has ever 
experienced before or after. 

All accumulations of burgher wealth of any signi6.cance were subject 
to the claims of the polis of Democracy. The liturgical duties of the 
"trierarchy," which involved the outfitting, provisioning and command
ing of war-shi s, and of the "hierarchy," which consisted of setting up 
the great festivals and theacer performances, the fon:ed loans in emer
gency situations, the Attic institution of antidosisu-all these subjected 
bourgeois accumulation of wealth to great instability. The absolute 
arbitrariness of justice administered by the people's courts--dvil trials in 
front of hundreds of jurymen untrained in the law-imperilled the 
safeguards of the formal law so much that it i5 the mere continued 
existence of wealth which is to be masvel1ed at, rather than the violent 
revetsals of fortynes whkh occurred after every political mishap. The 
latter were the more threatening to the wealthy since one of the most 
important property components, their slave holdings, would in such 
cases usually shrink due to massive escapes." At the same time, the polis 

. democracy was in need of the capitalists for its supply and constIuction 
contracts and for the farming of its tax collection. But a purely national 
class of capitalists, such as Rome had in the eque5tIian order, the Hel
lenic cities never developed. The individual city states were too small 
to offer sufficient chances of gain, and most cities, in contrast to Rome, 
sought to stimulate competition among cor..tcact<m and tax farmers by 
admitting and attracting foreign applicants. 

Landed property, slaves (usually in rather modest numbers) who 
paid a tribute to the owner or were rented out as laborers CNikias),38 
ownership of ships, and capital participation in trade-these were the 
typical investmendorms'of burgher wealth. Cihzens of the hegemonial 
cities also had opportunities for investment in foreign mortgages and 
landed property. Such investments in land abroad were possible only 
where the local land monopoly of the ruling burgher guilds had been 
broken. The acquisition of foreign land by the polis, which was then 
leased to Athenians or assigned to Attic cleruchs, and admission of the 
Athenians to land ownership in the subject cities, consequently, were 
among the essential aims of the Athenian policy of maritime rule. 
Hence, under Democracy, too, land and human possessions were de-
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cisive for the ~conomic sit ation of the burgher. War. which could oyer~ 
thloW all thete property rdations. was thronic. and. in contrast to th~ 
chivalrolls conduct of war in the patrician period, it was now pursued 
with extraoJdinary ruthlessness. Almost every victorious oatde was fol
lowed by the mass slaughter of the prison~rs, and almost every wnquest 1 
of a city ended with the killing or enslavement of the entire population. 
Each victory brought a sudden increase in the supply of slaves. A demos 
d this type could not possihly be oJiented towards pacific economic ac
quisition based on rational and continuous ~nomic a c.tivi ty. 

In this respect the medieval urban citizenry behaved in a thoroughly' 
different way even during the firSt period of development. 1be medieval 
phenomena most closely related to those described above are found in 
the maritim~ eWes,. in Venice and. above all, in Genoa. whose wealth 
depended on th~ir colonial power overseas. But even in these ins ances 
we are dealing primarily with plantation and manorial properties on the 
one hand, and with trading privileges and craft settlements on th~ other, 
but not-as in Antiquity-wfth deruchies. rev~nues from military pay, 
ar doles distributed to the mass of the citiz.ens out of tributes exacted 
abroad. The industrial inland city of the Middle Ages. finally. is al
together alien to rhe ancient type. It is true, of course, that after the 
victory of the popolo the entrepreneurial stratum of the upper guilds 
was often exttaordinarilv war-minded. But the decisive motivations here 
were the e limin:ation or' bothersome competitots, th~ domination of the 
trade routes or their liber~tion from ton~, and the gaining of trade 
monopolies. and staple rJghts~ It is also true that the medieval city, toa) 
knew Jarge-scale redistributions of the Jand holdings, both in the wake 
of foreign vidories and of inreJ:n;l1 upheavals resulting in a change of 
the mling plirty in the cit)'. Especi;lUy in Italy; Landed properties of 
the vanquished party would be leased or purchased outright from the 
st3tC' agency :ldminiw.::ring enemy holdings by the moment3riIy victori
ous party, and each suhjug3tion of a foreign commune would be titiliud 
to increase rhe oppurtunities for land purchases by the victoriOlI$ citi
zenr~'. But the radicalism of th~e ownership t hanges cannot be com
pare.d to the immense property revoiudons wbkh, eve-n into the late 
period of {be ~mcit:nt city) accompanied each internal revolution and 
each victorious foreign or rid} war. And abol'e an, !and acquisition itself 
110 longer stood in the foreground of the economic interests driving for 
political exnansion . 

... A UncleI' 'the domination of the craft guilds. the medieval city was :.J 

, stlUcture oriented immeasurably much mOte lh .. n :my city of Antiquity 
-at least during the epoch of the independcnr polis-towards acquisi. 
tion ~hrotJgh raticnai ~conolTjk activity. Only Ihe demise d dry auron-
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omy in tIl" e Hellenistic and late Roman period can be said to have re
duced this difference somewhat, in that it destroyed the chances of 
creating economfc opportunities for the burghers by means of an urban 
military policy. To be sure, in the Middle Ages, too, cities could at 
times be bearers of technological advance fn land warfare-such as 
Florence, in whose army artillery was first employed. Even the [twelfth 
centu;y] burgher levies of the Lombards against Frederick I represented 
an important innovation in military technique. But on the whole, the 
knightly armies remained a t least equal to the city armies, and on the 
average------epecially in the ffatlands&e-they were definitely superior. 
Military strength might be a support for the economic activities of the 
city burghers. but in landlocked areas it could not serve as the founda~ 
tion for these endeavors. Since the seat of the most potent military 
powers lay outside the cities, the medieval burgher was forced to rely 
for the pursuit of his economic interests on rational economic means. 

7. Ancient City States and Impediments 
to Empire Formation 

Four great power formations were created by the ancient polis: the • 
Sicilian empire of Dionysios. the Attic Confederacy, the Carthaginian 
and the Roman-Italic empire. The Peloponnesian and Boeotian con
federacies we can ignore since their status as great powers was ephem
eral Each of these four formations rested on a different base. 1 he 
empire of Dionysios was a pure mllitary monarchy based on a mercenary 
army and only in a subsidiary manner on the burgher levy. It is thus 
not typical and of no specific interest for us. The Attic Confederacy 
was a creation of Democracy, and thus of a burgher guild. This fact 
inevitably brought about a policy of exclusive rights for citizens- and 
caused the complete subordination. of the allied democratic burgher 
guilds of the confederate cities to that of the hegemonial city. Since 
the level of the membership tributes of the confederacy had not been 
fixed in advance by agreement, but was detennined unilaterally in 
Athens--even if not by the ~mos itself, but by an elected commission 
that negotiated in an adversary procedure-and since, further, all law
suits of the confederates were tried before the Athenian cour~ the 
small citizens guild of the capital became the unrestricted ruler of the 
wide empire. This was especially true once the contributions of own 
ships and manpower con.tingents.~y the confederates had come to be 
replaced, with only a few exceptions, by monetary contributions, and 
the entire naval service had thereby become the pres~rve of the '~it:izenry 

 



of the hegemonial polis.i9 A single decisive dest uction of the Beet oE 
this demos thereafter was bound to bing about the collapse of its rule 
over the confederacy. 

The great-power position of the city of Ca thC!ge rested on metcena y 
armies, while the polis itself was ruled in a strictly plutoc atic pattern 
by great pattician houses who combined, in the typical ancient manner, 
gains from trade and naval warfare with large land holdings, which 
here consisted of plantations operated capitalistically with slave labor. 
(It was only in connection with the expansiona y policy that the city 
went over to the minting of coins.) The relationship of the anny 
leaden, to whose persons and f?tes the armies and their chances fo 
booty were tied, with the patrician houses of the city could never bt! 
without those tensions which down to {the Imperial general] Wallen
stein lin the Thiny Years Warl have always prevailed between the 
leaders of privately recruited armies and those who hire them. This per
sistent mistrust weakened the military operations, so that the tactical 
superiority of the professlonal mercenary army could not be permanently 
maintained against the Italic bwgher levies once there. too, a perma
nent single commander was put in charge and the military skills of 
the cor rals and soldiers had risen to the level of the mercenary army. 

The suspicions of the Carthaginian plutoc acy and the Spattan 
epho s against the victorious field commander finds a correspondence 
in the behavior of the Attic ckmos and the use it made of the institution 
of ost acism. The fear of the ruling strata that in the case of the de
velop~t of a military monarchy they would have to sha e the state 
of servitude d the subjugated foreign peoples paralyzed the expansion 
power of the ancient polis. Furthermore, all ancient hoplite communities 

• shared the disinClination, based on th~ self-inte est of powerful, eco
nomically profitable political monopolies, to open the citizens association 
by relaxing the restr.cti.ons on membership and m(!rging their burgher 
rights with those of a number of other individual polis communities 
into a universal citizenship of an empire. All incipient developments 
toward inter-city community formation and citizenship rights could never 
qUite overcome this basic tendency. For upon the citizen's membership 
in the individual military burgher-guild depended all his rights, his 
pre~tige and ideological pride in being a burgher, as weJI 2S hlS {'c(momic 
opforrunities. The rigid mutual exclusiveness of the cult communities 
was a further powerful check on any unitary state formation. That these 
cievelopments could be overcome is shown by the Boeotian League, 
which developed a common Boeotian citizenship, common officials, a 
legislative assembly made up of representatives of the individual citizen
ries, a common coinage and a common anny, while retaining the 
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autonomy of the individual cities. However, this was an almost com
pletely isolated case within the Hellenic world. The Peloponnesian 
League signified nothing similar, and the relationships in all other ~
federacies were shaped along precisely the opposite lines.41 It was a very 
special set of sociaf conditions that permitted the Roman commune to 
conduct a policy which, in this respect, diverged considerably from the 
standard type of Antiquity. 

In Rome, incomparably much more than in any other ancient polis, 
a stratum of nonoratiores of strongly feudal stamp remained and, with 
only temporary challenges, time and again reconstituted itself as the 
bearer of ruIership. This found a very dear reSection also in the develop' 
ment of the institutions. TIle victory of the 'Plebs had not brought about 
a "deme" constitution in the Hellenic sense. While formal1y it gave 
domination to the peasants living in the tribus, in fact the rule fell into 
the hands of those owners of rural land rents who were permanently 
resident in the city and therefore could continuously participate in its 
p:3litical life. TIleY alone were economically "dispensable" and thus 
capable of filling political offices. In the Senate, as the assembly of the 
high officials, they were the core of the developing office nobility. In 
addition, feudal and semi-feudal dependency relations retained unusual 
strength and significance. Clientage as an institution, although increas
ingly deprived of its former military character, played an important role 
in Rome down into the very late period. Furthermore, as we have seen, 
the freedmen remained substantively under almost slavery-like jurisdic
tional authority of their foaner owners: Caesar could have one of his 
freedmen executed without provoking any objections. TIle Roman office 
nobility ever more pronouncedly, as time went on, came to be a stratum 
which, in terms of the size of its landed possc.5Sions, would-find a weak 
analogy only in the early Gra-k interlocal nobilitl' in such figures as MiIti
ades, who at the time were decried as "tyrants. The age of Cato Maior 
[second century B.C.] stiJI m&.oned with estates of moderate dimensions, 
although they were far larger than the estatE; which Alcibiades inherited 
or the rural estates assumed to be of normal size by Xenophon.41 But 
undoubtedly the individual noble families were already at that time 
cumulating in their hands great numbers of such holdings; beyond this, 
they participated directly in ~uch commercial undertakings :is their status 
position permitted, while through their slaves and freedmen they were 
indirectly also partners in business aH'airs of all kinds everywhere in the 
world which were not m accord with their status. None of the Hellenic 
noble strata could even distantly approach the economic and social level 
of the Roman patriciate 'of the latemepublic. On the expanding estates 
of the Roman nobility an ever growing number of smaIl tenant-fanners 

 



'THE erIY (NON-LEGI'J1MA1E OOMINA'Jl0N) [Ch. XVI 

(coloni) was settled, outfitted by the lord and closely supervised in their 
economic management, who aft~r each crisis found themselves more 
deeply in debt until their position on the land and of complete depend
ency on the lord had de facto become hereditary. In the Civil Wars they 
were levied by the party leaders to provide. military support-just as 
the clients of the army leader had been called up in the Numantian 
war [a centuryear lier J. 

But it was not only individual persons who stood in client relation· 
ship in great numbers. The victorious field commander took allied cities 
and countries under his personal protection, and this patronage remained. 
in his family. Thus the Claudians held Sparta and Pergamon in die~t· 
age, and other families had other cities under their patronage, receiving 
their amhassadors and representing their wishes in the Senate. Nowhere 
else in the world has poBtical patronage of this kind been consolidated 
in the hands of individual, formally private families. Long before the 
monarchy, private rulership powers existed here such as are ordinarily 
possessed only by monarchs. 

Democracy was never able to breach this power of the office nobility 
based on all kinds of clientage relationships. Rome never reached the 
point where an attempt to crush the power of the noble houses in the 
Attic manner could be thought of-namely, by incorpOTation of th~ 
dans into territorial units like the "demes" and elevation .of these units 
into constituencies of the political association. Nor was any attempt ever 
made to constitute, as in Attic Democracy after the destruction of -the 
power of the Areopagus, a committee of the demos as the administrative 
agency and a coIIege of jurors, drawn by lot from the entire citizenry, 
as the judicial authority. In Rome the Senate-the institution which as 
represeruation of the office nobility most closely corresponded to the 
Areopagus-kept control over the administration firmly in its hands. As 
a permanent body it was at an advantage vis·a·vis the annually changing 
d(~ctive officHs, and even the victorious military monarchy did not 
immediately attempt to thrust these patrician houses aside, but only 
d.i~··Fmed them 'ind re~tricted them to the administration of pacified 
prOVjnce~. 

The patrimonial c.tructlae of the Rom2n ruling stratum found ex· 
prr:~sion also in [he manner of conduct of official business. Initially the 
oW,,",c stair was pfobably provided by the officials themselves. In the 
civilian admini~tratioll the appointment of the subalterns was later 
largely taken out cf their hands, but the military commander must to a 
considerable extent have been aided in the execution of his duties by 
his clients and freedmen $ well as by a free following of personal and 
political friends from allied. patrician houses, for on campaigns it was 
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considered permissible to delegate official duties to personal appointees. 
, The pri""p$ of the early period of military monarchy also conducted 

his administration to a large part with the help of his freedmen, who 
at that time indeed rt2ched the apex of their power. Later this was 
subject to increasing restrictions. But especially under the rule of the 
Claudians, who had always had a large clientele, the employment of 
dependents reached such proportions that one Claudian emperor could 
threaten the Senate with the plan also formally to put the entire ad· 
ministration into the hands of his personal subjects. Just like the patri· 
date of the late republic, the 'Princeps found the fulcrum of his eco· 
nomic power in his manorial land holdings, which especially under 
Nero grew to huge dimensions, and in such territories as Egypt which, 
even if they were not legally his personal domains (as has been main
tained), were in fact administered in a patrimonial fashion. These 
patrimonial and feudal traits of the Roman republic. and its administra· 
tive establishment of ncmoratiores, which still exerted their effect in such 

, late periods, were a characteristic with an almost unbroken tradition 
from far back when, to be sure, they were confined to much smaller 
dimensions. This was the source of important differences between Rome 
and the Hellenic world. 

Typical differences appear also in the style of life. In He lIas, as we 
saw, the nobleman began in the time of chariot warfare to exercise in 
the ring. The agon (contest), a product of the individual knightly com· 
bat and the glorification of knightly heroism, was the sOurce of the 
most important traits of Hellenic education. The Middle Ages had 
their tournaments, but in spite of simildritles-·such .1<; that in both 
cases chariots and. horses occupy the fon:ground-·,he vel}' significant 
difference remains that ir. Hellas certain olticial fesr.ivities were ?lways 
celebrated only in this fonn, as agones. The advance ,)f hupBte military 
techniques merely c:.lused .\ .. ~ con~e:,t of the azon to expand. now all 
disciplines whicn were ariJ1ed in the gymw.siott-spear combat wres
tling, fist-fighting, and above an f(\l)t ncing-assumed this form ahd 
wae thereby made sochtlly <lcceptable. The rimal chilnts in honor of the 
gocb were suppleme,~td by u/:jJn'!s in r{)(~tiy. To be sure, the aristocrat 
shone through the quality of his POSScS:';C1S: the horses and chariots 
which he sent into the race. N('vertheJes~, at least hrmaliy, the plebeian 
disciplines had to be ackn~wledged :'I~ of elJu>'il i<l.nk. The agon came to 
be organized with prizes. umpires .-md rules of the game, anti permeated 
all spheres of life. Beside the Horredc epic';, it developed into the most 
important national bond of the Hellenic world as against that of the 
"b~rbarians." Already the earliest appearance!' of Greeks on works of 
the pk$tic arts ~eem to show nakedness--t!K absence of all clothing 
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except arms-as a trait speci6c to them. From. Sparta, the place of the 
most intensive military training, this spread over the entire Greek 
world; even theloindoth feD away. 

No other community on earth ever developed an institution like 
the agon to such importance, to the point whete it dominated all inter
ests, the practice of the arts and of conl'erS3tion up to the Platonic 
"dialectical" contests. To the £inal days of the Byzantine Empire, circus 
parties were the fonn in which the masses organized their disagreements 
and the carriers of revolutions in Constantinople and Alexandria. 

The Italic peoples never knew this institution. at least not in the 
fom which it had taken in the classic period of HeJ1as. In EtruIia, the 
city nobility of the Lucumcmesta ruled over d~ plebeians and had 
paid athletes perform at its festivals. In Rome, too. the ruling nobility 
rejected such "mingling·with·the·~": its prestige feelings would 
never have suffered the utter lack of distance and ,aemnity involved 
in the naked gymnastjcs sessions of those "Graeculi," as little as it would 
ever have stooped to the Greeks' cultic chant-and~ance, their Dionysian 
orgiastic cults, or the abaliowtio 1I'Inhs of etStsy. In Roman political 
life the rhetoric and give-and-take of the IIgtKG and eUkN played as 
little a role as the competitions of the ~. Speech-making came 
up only later, and then mostly in the SeDate. where it was completely 
different in character from the rhetorical an of the Attic popular laders. 
T radioon and experience of the Elders, the former officeholders above 
all, deteIJuined politics. Old age, rather dwt youth. set the tone of 
social foms and the character of dignity. Rational deliberations, rather 
than the rhetorically stirred lust for booty of the ~ or the emotional 
excitement of the young warriors, tipped the balance ~ Roman politics. 
Rome remained under the direction. of the experience, the delibemtion, 
and the feudal power of the honorarimes. 

NOTES 

I. This subtitle does not ap ar in tbe separate r92.1 publication of the 
"City," which was divided into only four ~; the text here simply COD

tinued. 
3.. Silver mines in southeastem Attica wbicb bclanged to the scate. The 

distribution of the revenues was discontinued in .. 8) B.C., wDt:n ~ 
persuaded the thmos to apply them to the building ~ the ~~~PE. Eb~lberg, 
The Greek St4te, 8S'; GAzSW, t8. 

3. In ex laining the proletarian as one who is mly .• "d~dant" (proles) 
-but not one of the inheri~ a full d~ W~ deJibc-rately ~ the 
usual "etymology" of tht; tenn, cunent already amaog the Ancients, which ex
pl:rins the proletmius as one who ;.as nothing to offer to the state but his proles 
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or de5ccDdants. CE. also GAzSW, 194. ~'S. In a recent appraisal of Weber's con' 
tribution to historiography. a German classical historian caned this an "ingenious 
interpretation ... [which) hlslOriatl science bas neglected very much to its own 
detriment." See ~ Heu., "Max We [$ Bedeutung fiir die ~hichte," 
HistMsehs Zemcnrift, vol. :101 (I¢S), Sp.. 

4. In 444 •. c. a large shipment of grain from the Libyan king Psamme
tichos induced a rash of ~tions under a Periclean law of 4~1 B.C. which 
had excluded from Citizenship all burghers with a fOreign-born mother. Accord· 
ing to Plutarch (Pericles, ch. 37) about S,ooo were denied citizenship status and 
sold into slavery at this ocasiou, while 14,040 inhabitants we e conS med as 
citizens entitled to the emolurnf!Dts of the grain distribution, Other grain gifts 
seem to have caused similar incidents. cr. Ed. Meyer, Geschichte des Altertums, 
IVh (sthed.; Basel: ~chwabe, 19S4),66~. 

s. A constn.lction lag in the building of this temple on the Acropolis brought 
the appointment of an in1/eSogarozy commission in 409 B.C. to eport on progress, 
fragmenls of whose report (together with expense accounts £or the project) are 
extant on a marble slab. In this rare document, which among other things also 
gives wage rates, full citizens a e shown working even unde the foremanship of 
slaves. FOr Weber's view on the problem of slavery in Hellas in gene al (and a 
further discussion of this &rwnmt), d. GAzSW, 139-146: fo mo e recent 
discussions in English, see A.H.M. Jones, Athmian llimocT'aC1, 10-~0 and ch. 
IV, passim, and Victor Ehrenberg, The People of Aristophanes: A Sociologl of 
Old Attic Comed, (New York: Schocken Books, 196~), ch. VII. 

6. "Mystery congregations" in Helln: for instance, the orgiastic cults of 
Demeter and Dionysos; on the puticipation of slaves see, e.g., Ehrenberg, TM 
People of Aristophanu, "1'. cit., 174, 11!l9f. The Roman collegia were ailt and 
funeral societies, sometimes purely social clubs, of the petite bourgeoige; see art. 
"Collegium" in Pauly·Wissowa, RE, IV (1901), cols. 380-480, e5p. 38Sff. 

7. The Ufthm4e ("hundreds"), originally merely a my units, were the 
voting units of the Roman people assembled in its military array (comitia un
turi4f.e). Betides the 6ve Ufttuna of non·combattants (ftJm, musicians and re
serve) and the £ixt«ri units of !he mounted force, it consisted 'of 17~ cmt1lM 
of f t soldie s in five "classes" detennjned on the basis of wealth. The unequal 
manpower strength of the individual units worked to the disadvantage of the 
poorer classes. The posRble derivation of the cmtuTUae 'abrum from olde col
legia of these trades was suggested by Mommsen, Ramisches S~cht, Ill, :187, 
but disputed by other historians (d. Komemann in Pauly-Wissowa, RE, IV 
(19°1), 442.). A p:e§.o)ooic creaoon of a status g oup of aemiourgoi is ascribed 
to the mythical hero lheseus by Plutarch (Theseus, ch. 2~), but !he historicity 
of its existence is doubtful; on this, see also GAzSW, 107, u6f., 12.:1f. 

8. The tUumvi,i legibus scribendil, the perhaps legendary two colleges ci 
ten. w ote the code of the T"<elve Tables, ca. 4~0 B.C. 

9- In Pnmia (and some other Gennan states), large individual 0 several 
contiguous landed estates weR in Weber's day often exempted from the terri· 
cor:ial admioistmtive organizations at the lowest Ievd (the rural commuoes 0 

G~) and formed sepamte "estate dimids" in which the Junker owner, 
o one of ~ numbe , took over the public-law functions of the communes. The 
Gu~-' survived the 1918 revolution and WC%I: not abolished until 192.7, 
when they so)) numbe ed some f2.,OOO. 

10. 'I'he assembly of the Roman people in the tribal array (CO'rfritia tr'ihuu). 
)'dUDget than the assembly in the military array (~ Ufttu"'""), was origi' 
nally used fo the electioo of Jesser officials, and ~ingly also for leg)slaove 
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functions. On the division of functions between the different assemblies, see 
Mommsen, Romisches Staat$recht, UI, 300-368; C. W. Botsford, The Ro"""n 
Assemblies (New York: Macmillan, 1909), chs. X-XIV. 

II. The standard translation "knight" for the Latin eques is somewhat un· 
fortunate because of the inappropriate feudal associations of the English term; 
the. ~quites were. the upper. commercia! classes who derived their name a nd their 
pohtlcal, economic and SOCial prerogatives from the fact that they were wealthy 
enough to do their military service on horseback. 

n. In one of the measures taken to gain the support of the commercial mid
dle class. Gaius Gracchus restricted the jury roll for the extortion court (quaestio 
repetundar'um, for which see above, sec. iii;3; n. 13), from which fift), lay judges 
were chosen in each trial. to the equites. 1bis measure was rescinded in the Sullan 
refonn, when the bench again reverted to the senatorial nobility. 

13. See, e.g .• Plutarch, Pericles, chs. 13-14, where the trades that were to 
benefit are enumerated; cf. also the discussion in French. The Growth of the 
Athenian Economy, I 53 if., where this passa ge is ~uoted. 

14. "Erbanwartschaften der Sippen" in the text. However, elsewhere Weber 
unambiguously, states that there were no reversion or subsidiary inheritance rights 
of the sib with respect to purchased land. while there probably was a limitation 
on testamentaIY disposal in favor of the sons (d. GAzSW, 128-133, also II of. 
on the kle'/'os); hence we assume this to be a misreading of "der Sohne." 

I S. As Weber says elsewhere. the village was destroyed in favor of dispersed 
settlement "of, sit venia verba, an 'Americanislic' character" on individual home
steads (GAzSW, 203). The thesis of an original village·type settlement structure 

. seems to be a polemical assertion based on Weber's early studies of the Roman rural 
constitution. Cf. GAzSW, 195f. :'12~f. 229f., where this is spelled out in greater 
detail. 

16. One factor in this correlation of maritime power with the rise of the 
property· less urban strata, which \.Veber stresses elsewhere, is the fact that naval 
servire, in contrast to service in the hoplite anny, "presupposes only negligible 
expenditures on self-equipment" of the citizen; see GAzSW, 40. 

17. Weber is thinking of the type of "colonization" characteristic of Antiquit),: 
the foundation of "daughter·cities" throug~ the settlement of groups of citizens 
on a foreign shore, Medieval colonization and colonizing cit)' foundation, espe
cially in the Slavic territories of eastern Germany, in general was the work of tne 
landowning nobility and of the knightly orders. 

18. On the polis foundations of the Seleucid empire, . and their relationship 
to the "tribal" territories, see also CAzSW, 160ff.; Ehrenberg, The Greek Stale, 
ch. III:3. passim. 

19. Schuldknechte. Weber apparently uses this term both for the full debt 
slave and the nexus who was working oif a debt. On the nexum (debt bondage) 
contract, d. "Soc. of Law," above. ch. VIII:ij, n. 33; also GAz.sW, 19~, 210, 
1~0. . 

20. E.g., the Solonic debt cancellation and repurchase of citizens sold abroad. 
discussed in GAzSW l%7f .• 133/f.; d. also French, The Growth of the Athenian 
F..<:onomy, IO-18. 

2 I. E.g., the Roman lex Poete1ia of 326 •. c., mentioned above, "Soc. of 
Law," ch. VllLii, n. 38. 

12. On the Roman cliente5, d. CA:::SW, 202-~09. 
23. The younger Scipio Africanus, in the campaign against Numantia in 

Spain; sec also GAzSW, 1.06. 
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TT,\'n. "l)()n 3f'plication ~nd against payment of a "fee for .!he honor" (~uml'lUl 
}"o h:more). rn addirk,n to) enriching the treasury, the incumbents had to ar
range and finance games, rheir compensation was the otle and a ring-side seat 
in the local circus. TIle archetypal itu gusI4lis was T ri male hio, the vainglorious 
110UVt!IlU riche so savagely depicted in Perron'" Salyricon. ~\ifommsen called the 
insfltulinn "a fictitious municipality ... in which no.hing was real !.Jut rhe 
expens-:: and the pomp;" it was (;reated t£.o give these strara a semblance of par
ticiparion in rhe municipal office~ from which tht:y were otherwise e)(duded. Cf. 
MOInmsen, Romisches Stalltsre,hr,. m. 452.-457; art. "Augustales" in Pauly-
Wissowa, HE, II (t896), ;!. 3; 0 if. . 

30. Cf. above ,sec.ii;l, n· 3. 
31. The l~pD~ 1..6 x./J~ (J f 300 warriors, a famous elite unit and the permanent 

galTison of the Theban acropolis, is said to have been made up of pails of lovers 
-a fact which is rhou~hr to ha\'e contributed to rheir bravery; see Plutarch, 
Pelopjda~, ch. 181T. 

32.. Hesiod relates that his father had migrated from Asia Minor to Boeotia 
and settled there as a small landowner (Works and Dllys, 633-40); rhis is often 
taken as evidence for rhe free rransferabilitv of land and freedom of personal 
movement in an early period. See also GA.:S\-\;, 110. 

B. The "paternal and ancestral goods;" the formula used in a trial to have 
an adult put under tutelage apparently mentions squandering of these as one of 
the causes for this action. CL GA.:SW, f98. 

34· Thucydides, Peloponnesian War, bk. II, ch. 37· 
35. Pa usanias, De~crjprjon 0 f Greece, bk. X. ch. 4; J. 

36. The curious Athenian procedure for protesting a tax assessment or the 
imposition of a litur ical duty. On a day especially set for this purpose, the 
proq>eetive taxpayer or ttierarchos had the r'lght to indicate another c'II'!~en who, 
in his opinion. was more liable or financially more capable of bearing the burden 
in (juestion, The latter then had the choice either to accept the burden or to 
exchange his entiTe wealth against that of the protesting citizen, who then he
came liable himself, or, finally, to put rhe matter up to a court to decide.-in 
which case both parties could seize each other's wealth until the matteT had been 
settled. Cf. art, "Antidosis" in Pauly-Wissowa, RE, I (1894), ~396-l-398. 

37, According to Thucydides (Pelop. WaT, hk. VII. ch. :1.7), :1.0,000 Athen-
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ian slaves, "to the largest part artisans," escaped aher the Spartan occupation of 
Decelea in 413 B.C. Modem authorities disaglee as to whether or not this num
ber must be spread over the entire nine·yearoccupation; d. Ehrenberg, The 
People of Aristophanes. r 8 5'f., French, TM GrmDtft of the Athe"ia" ~r, 
l38f. . 

38. "Rich Athenian statesman and army leader during the middle phase of 
the Peloponnesian war; he is ssid to have owned 1,000 slaves: GAzSW, 137, 
178: Plutarch. N~ias, ch. 4; Xenophon. VectigrrJUr, IV. 14-15'. 

39. le., in contrast to mountainous lIas, 81 in Switr.erland. where burgher 
and peasant almies first achieved sOme success against the knightly cavalry (e.g., 
defeat of the Habsburgs by the Swiss cantons at Mgrganen. Sempach and Nifels 
in 131S, 1386 and 1388). Cf .• I!lO GAzSW, 2.S9,n. 3. 

40. On the eronomic a~cts and the tributary arrangements of the first 
Attic (or Deiian 1fter its early h~~&-l~actm) <Ankderacy, 478-.404 B.C.,. see 
French, The Growth of u,e AthemQ7J ~)', 8:&-106 and the literature Cited 
186f. 

41. For an analysis of the various HeI~ leagues and confederacies, d. 
Ehrenberg, TN Gruk State, tU-131. Tftis author. incidentally, denies the 
e";stence of a federal citizenship in the Boeotian Leaglle (ibid., Il3). 

42.. Alcibiades (born ca. 450 B.C.), who wu b ~tis day considered a very 
well~fF young man, inherited an estate estimated at roughlJ 75 acres (GAzSW, 
J37), about naIf the size of the estates discussed by Cato CGAzSW, :1.10). Both 

Xenophan (ca. 430-360 B.C.) and the elder Cato (:I34-{49 B.C.) left treatises on 
estate-management. About the former. however, Weber observes (GAzSW, 148) 
that be understood no more of agdculture "than a re~ Prussian ofJicet who 
settles down on a Rittergut," a comparison not intended to be complimentslY. 

43. l.atinized Ettuscan designation for kings or loal barons; of unc cain mem
ing (art. "Lucumo," Pauly-Wissowa, RE, XIII (19:l7), 1706). lheir athletes 
were, "in the opinion of specialists, by theit very physiognomies identifted as 
proEusionals who ... perfonned against payment beloie the lords as a viewing 
l'ublic" (GAzSW, U.S). 
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APPENDIX I 
TYPES OF SOCIAL ACTION 

AND GROUPS 

The terminology of the second, and older, part of Wirtschaft und 
\ Gesellsch4ft is that published in the 1913 essay on "Some Categories of 

Interpretive Sociology" (LDgos. IV. reprinted in GAzW). In the older 
manuscript, "social action" is Gemeinschaftshandeln, whereas in the newer 
Part One it is soziales Hanckln; in the older PClIt Two, Gemeinschaft 
is a general tenn for "social group." The follOWing is a translation of the 
deflnitions of Gemeinschaftshandeln, GeseUschaftshandeln (rationally 
regulated action), Vergesellschaftung (association), Zweckverein (volun
tary association), Gelegenhehsvergesellschaftung Cad hoc agreement or 
association), Massenhandeln (collective behavior), Einverstandnishf1ndeln 
(consensual action). Anstalt (compulsOIy association or institution). and 
Verbatld (organization) from the Logos essay. The page numbers after 
the excerpts refer to the reprint in GAzW. 

We shaD speak of Gemeinsdzafts;landeln (social action) when 
human action is meaningfuUy related to the behavior of other persons. 
Social action does not occur when two cyclists, for example. collide un
intentionally; however, it does occur when they try to avoid the collision or 
sock one another afterwards or negotiate to settle the matter peacefully. 
Social action is not the only type that is pertinent for causal explanation. 
However. it is the primary object of interpretive sociology. An important 
(but not indispensable) component of social action is its meaningful 
orientation to the expectation that others will act in a certain way, and 
to the presumable chances of success for one's own action resulting 
therefrom. Action can be understood rather clearly-and this is an im
portant type of explanation-when there is an objective chance (i.e., more 
or less probability as expressed in a "judgment of objective possibility") 
that these expectations are indeed well-founded. . . . In particular. 
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instrumentally rational action is oriented toward such expectations. In 
principle, it appears at first sight irrelevant whether <1 person's action 
is guided by the expectation that certain natural events will occur, wirh 
or without his purposive intervention, or that human beings will act 
in a certain way. But if a person acts subjectively rational, his expecta
tions in relation to the behavior of others may also be based on the 
assumption that he can expect a subjectively meaningful behavior on 
their part. In other words, he may believe that he can, with different 
degrees of probability, predict their behavior from certain meaningful 
relationships. Specifically, his expectation may be subjectively based on 
an "understanding" with another actor (or others); he then believes that 
he has reason to expect compliance with the "agreement," according 
to the meaning which he himself attributes to it. This imparts to social 
action a specific quality, because it enlarges the realm of expectations 
within which. the actor thinks he can orient his own aetions rationally. 
However, the possible (subjective) meaning of social action is not 
exhausted by the orientation toward the presumable action of others- In 
the limiting case, action may he oriented to the "value" of an act (as a 
matter of duty, for example); then it is oriented not toward expectations 
but values Similarly, expectations need not refer to actions but may 
also concern feeling states (for example, giving pleasure to a person). 
Empirically Buid is the transition from the ideal type of a meaningful 
relationship between one's own action and that of others to the case 
in which another person is merely an object (for example, an infant), 
For us, behavior that is oriented toward meaningful action is only the 
rational limiting case. ' 

Always, however, "social action" CGemeinschaftshandeln) is for us 
an individual's b"ehavior, either historically observable or theoretically 
possible or likely, in relation to the actual or anticipated potential be
havior of other individuals ... , (Pl'. 441-442). 

Social action is Gesellschaftshandeln (rationally regulated action) 
insofar as it is (I)' meaningfully oriented toward rules which have 
been (2) established rationally with a view toward the expected behavior 
of the "associates" (Vergesellschaftete), and insofar as (3) the mean
ingful orientation is indeed instrumentaHy rational on the part of the 
actor. Very tentatively, established rules (in the purely empirical sense 
envisaged here) may be defined as follows: they are either (a) onesided 
demands of some persons toward others; in the rational limiting case, 
they are explicit orders; or (b) a mutual declaration to the efFect that 
a certain -kind of action will be undertaken or is to be expected; in the 
limiting case, this involves an explicit agreement. ... (1'l" 442-443). 

1he rational ideal type of Vergesellschaftung (association or con· 
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sociation) is for us the "voluntary association" (Zweckverein): a kind 
of Gesellschaftshandeln in which all participants have rationally agreed 
to the statute that deSnes the purposes and means of the associati('\n .... 
(1" 447)' 

An agreed-upon rational action (Vergesellschaftung) does not always 
result in the establishment of a voluntary association, which, according 
to our definition, must have (I) general Iules and (2) a staff' of its own. 
Agreed-upon rational action may be ad hoc: Gelegenheitsvergesellschaf
t'Ung. For example, it may involve merely the quick execution of a 
revenge killing. In this case all characteristics of voluntary association 
are missing, with the exception of a rational plan (Ordnung), which is 
for us the decisive criterion.' A convenient example for the progression 
from Gelegenheitsvergesellschaftung to the Zweck-verein [from rational 
ad hoc agreement or association to continuous association] is the indus
trial cartel: It ranges from the simple, one-time agreement of various 
comFitors not.to lower their prices below a certain level to the "syndi
cate with its huge assets, a sales organization of its own, and a complex 
organizational stIucture .... (1" 450). . 

All analogies with the "organism" and other similar biological con
cepts are condemned to sterility. In addition, it is by no means oniy 
social action (Gemeinschaftshandeln) which makes it appear "as if" 
action was determined by a consensual order; rather, such an effect can 
be produced equally and even more drastically by the various forms of 
"honlOgeneous" and "collective" behavior (Massenhandeln) which are 
not part of social action. 

For "social action," in our terminology, involves the purposive' 
(sinnhafte) orientation of the action of individuals to that of others. 
Hence, it is not sufficient that several persons behave in like manner; 
nor does every kind of interaction, including pure imitation, constitute 
social action. No matter how homogeneous the behavior of members 
of a "race" may be in some way, a "racial community" exists for us 
only if the actions of the members are pUIpClSively related to one 
another; in the most elementary case, we re4juire that the members 
segregate themselves from the "racially alien" environment because 
other members also do it (regardless of the exact manner and the degree 
of segregation). 'When a large number of pedestrians react to a shower 
by opening their umbrellas, we do not deal with. social action but with 
"homogeneous mass behavior." The same is true of behavior provoked 
by the mere "influence" of others, for example, in the case of a panic 
or when a mass of pedestrians succumbs to "mass suggestion" in a sud
den crowding. In such cases in which the behavior of individuals is 
inBuenced by the mere fact that others behave in a certain way. we 
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shall speak of "mass-conditioned" or collective behavior (f7UJssenbeding-
1& Sichverhalten). For it c.nnot be doubted -that the mere fact of the 
spontaneously acting mass, even if it is geographically separate and re
lated only by the p~ess, can in8uence the'· behavior d all individuals. 
It is not Our present task to analyze these phenomena; rather, this is 
the subject matter of mass psychology .... (1'1" 454-455). 

Herrschaft (domination) does not mean that a superior elementary 
force a5SertS itself ·in one way or another; it refers to a meaningful inter
relationship between those giving orders and those obeying, to the erect 
that the expectations toward which action is oriented on both sides can_, 
be reckoned upon .... (p. 456). , 

"Consensus" (Einverstiindnis) exists when expectations as to the 
behavior of others are realistic because of the objective probability that 
the others will accept these expectations as "valid" for themselves, even 
though no explicit agreement was made. The reasons for such behavior 
on the part of the others are irrelevant for the concept. . Social action that 
rests on such likely consensus will be called "consensual action" (En
verstandnishandeln\ 

Of COUI~e, the actual degree of consensus-in the sense of calculable 
probabilities-must not be confused with the subjective reliance of an 
individual that others will treat his expectations as valid. In the same 
way, the empirical validity of an agreed-upon order must not be con
fused with the subjective expectation that others will abide by its 
intended meaning. In both cases, however, a relationship of intelligible 
adequate causation obtains between average objective validity (as under
stood in terms of "objective possibility") and average subjective ex.' 
pectation. 

In any given case, a person's action may only approximate a con
sensus or only pretend to cme, just as it can happen w:ith an explicit 
agreement 1bis will affect the degree and unambiguousness of the 

',', empirical validity of the consensus. Persons linked together through a 
consensus may deliberately violate it, just as "associates" may disregard 
their agreement. As the thief (in the example used earlier) orients his 
action to the legal order by concealment, so a disobedient person may 
"agree" on the facts of power by resorting to subterfuge. Hence, con
sens,us must not be taken for "satisfaction" of those adhering to it. Fear 
of dire consequences may bring about "adaptation" to the normal mean
ing of oppressive rule; it may also lead to a personally undesirable but 
formally "free" agreement. Of course, persistent dissatisfaction en
dangers the stability of a coercive regime, but it does not invalidate the 
coniensus as long as the powerholder can objectively count on the 
(adequate) execution of his commands .... (pp. 457-458). 
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Not every social action fa!h into the category of consensual action; 
it does so only if, in the average, it is indeed oriented toward the proba
bility that a consensus exists. Racial segregation qualifies as an example 
if a person can take it more or less for granted that the participants will 
typically treat it as obligatory; otherwise, it would be an instance of mass 
behavior or simply of social action without consensus. . . . Of course, 
not every external "acting together" of several persons is social action or 
even consensual action. Col1aboration is by no means essential for the 
concept of consensual action. For example, it is ahsent in all cases in 
which a person orients himself to the action of unknown others. . . . 
Cpp.458-459)· 

The transition from consensual action to agreed-upon rational action 
is fluid-after all. the latter merely constitutes the special case of 
regulated action. The consensual behavior of streetcar passengers who 
take the side of another passenger in an argument with the conductor 
turns into agreed-upon rational action if they subsequently decide 'on 
~ joint complaint. Even more so, "association" (Vergesellschaftung) 0c

curs whenever an arrangement is made in a purpose-rational manner, 
even though its extent and meaning may vary greatly. Thus, an assd'
tion (or consociation) comes into being as soon as a newspaper (with 
a publisher, editor, staff and subscribers) is founded for members of a 
racial group who have segregated themselves consensually but without 
formal agreement; now the previously amorphous consensual action is 
directed with different degrees of effectiveness. The same happens when 
an "academy" in the manner of the Crusca [in Tuscany] and "schools" 
teaching grammatical rules are created for a language group, or 
when an apparatus wifh rational rules and a staff is established for a 
Herrschaft. Conversely, almost every association tends to create con~ 
sensual action beyond the realm of its rational purposes (this will be called 
"consensual action determined by association"). Every bowling club 
creates conventions, that is, social action oriented toward consensus, 
which transcends the Vergesellschaftung . ... (1'1" 46~46 I), 

By no means is it pennissible to identify social action, consensus and 
association with the idea of being for or against one another. For us, 
consensus is not identical with exclusiveness toward others, nor, of course, 
is amorphous social action. It depends upon the individual case whether 
consensual action is "open" to others or whether and to what degree it is 
"closed" because the participants make joining impossible through a 
mere consensus or an agreement (Vergesellschaftung). A language 
group or a market are (vaguely) delimited in one way or another. As a 
rule, not every living peIson can be considered an actual or potential 
participant in the expectations of the consensus, hut on!y an indeter~ 
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minate number of persons. I-bwever, the members of a language group 
are usually not interested in excluding others from the consensus (al
though, of course, they may want to exclude them in a given conversa
tion), and market interests often deslre the "expansion" of the market 
But it happens that a language (if it is sacred, 'secret or peculiar to a 
status group) or a market are "closed" monopolistically through con
sensus or association CV ergeseUsch'aftung). On the other hand, even if 
there is normally a closure through association. as in the affairs of a 
political community, the powers-that-be may he interested in conslderable 
openness (for immigrants). - .. CPI'- 462-463). 

"Compulsory associations" or "institutions" CAnstalten) are groups 
in which I) membership depends on objective criteria regardless of 
the declared will of those included (in contrast to the ··voluntary as
sociation"), and 2). rationally established rules and an enforcement 
apparatus codetermine individual action (in contrast to amorphous con
sensual groupings which lack a rationally established order). Thus, not 
every group into which a person is born or in which he is raised is an 
AnstI.Jlt; witness the language community or the household. both of 
which do without such rational rules. However, proper ~xamples are 
that structure of the political community which is called "state" and 
the religious.structure which is technically a "~hurch." 

Rationally regulated action is related to consensual action as the 
compulsory association is to the ··organization" (Verbaml). "Organized 
action" is oriented toWard consensus (not toward rational rules), that 
is. it is consensual action under which I) membership is attributed con
sensually, without the participants' rational agreement. ~) an effective 
consensual order is imposed by certain persons (powerholders), in spite 
of the absence of rationally established rules, 3) these persons or others 
are prepared to use physical or psychic coercion against those who 
violate the consensus .... Cp. 466)-

 



\PPENDIX I I 
PARLIAMENT AND 
GOVERNMENT IN A 
RECONSTRUCTED GERMANY 

:A Contribution to the Political Critique of 
'Jjficialdom and Party Polities) 

, , 

Preface 

This political treatise is a revision and enlargement of articles pub
ished in the FranR.furter Zeitung during the summer of 1917.l The 
5say does not provide any new information for constitutional experts, 
md it does not claim the protective authority of any science. A choice 
Imong ultimate commitments cannot be made with the tools of science. 
['he arguments presented here cannot influence those for whom the his
orical tasks of the German nation do not rank above all issues of con
titutional form, or who view there tasks in a Iadically different manner. 
)ur arguments have certain presuppositions, from which they are. 
~rected. against those who consider even the present times suitable for 
liscrq:iiting parliament in favor of other politital powers. Unfortunately, 
uch critique has been going on now for forty years among fairly large 
irdes of literati inside and outside the university, continuing during 
he war. Very often it has been undertaken in the most arrogant and 
xtravagant fonn. with disdainful venom and without any willingness 
() understand the preconditions of effective parliaments. It is true that 
he political achievements of the German parliaments are not beyond 
ritique. But what is true of the Reichstag is also true of other political 
[lstitutions, which those literati have always treated with great con
[deration and often adulation. If such dilettantes make a cheap sport 
ut of attacking parliamentarism, it appears quite proper to scrutinize 
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their political acumen for once without much consideration for their, 
feelings. 'It would be enjoyable, to have an earnest joust with fair-minded 
opponents---no doubt, there are some--, but it would be contralY to 
German, uprightness to show respect fa: circles froJ!l the midst cf which; 
the author ~nd many others have time and again been labelled "dema
gogue," "un,German" or "foreign agent." No doubt, most of the literati 
in question were gullible, but this exactly is perhaps the most shameful' 
aspect of such excesses. 

It has been said that now is not the time 'to deal with domestic issues,: 
because we are busy with more important things. "We?"-Who? That· 
must mean those who stayed home. And what is it that should keep; 
them so busy? Inveighing against the enemies? Wars are not won that 
way. The 501diers at the front don't mak~ sp~eches against the enemies, 
and such railing, which increases with the distance from the trenches,,, 
is unworthy of a proud nation. Or should we make speeches and pass' 
resolutions about what "we" must annex before "we" can conclud~l 
peace? On this particular score the following should be said on prindple: ' 
If the army, which fights the Gemlan battles, would take the position 
that "whatever we have won with Out' blood must remain under Ger
man control," we who stayed home would have the right to say: "Con
sider that politically this might not be prudent" However, if the army 
insisted, we would have to be silent. But if "we" have no scruples to 
poison the soldiers' pride in their achievements by calling out to them, 
as it has happened time and again: "If such and such a war goal, which 
we conceiv~d, is not reached, you will have bled in vain"-then this' 
appears to me sim'ply intolerable from a purely human poi~t of view, 
and nothing but hannful to the will to hold out. Instead, it would be 
better to keep repeating just one thing: that Germany fights for her lif~ 
against an army in which Africans, Ghurkas and all kinds of other bar~ 
barians from the most fOIsaken corners of the world stand poised at the 
frontiers ready to devastate our country. That happens to be true, that 
everybody can understand. and that would have preserved tlnity. In
stead the literati are busying themselves with fabricating various "ideas/' 
for which the soldiers are supposed to shed their blood and die. I do 
not believe that these vain doings b-tve made it any easier for our' 
soldiers to fulflll their difficult duties; they certainly have harmed greatly 
the possibilities of a sober political discussion. 

It seems to me that our primary task at home consists in nuzJtin~ it 
possib~ for the returning soldiers to rebuild that Gennany which they 
have saved-with the ballot in their hands and through their elected 
representatives. Hence we must Iemove the obstacles posed by present 
conditions. so that the soldiers can, begin reconsuuction right after the 
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war instead of having to get involved in sterile controversies, No soph
istry can conjure away the fact that [equal] suffrage and parliamentary 
government are the only means for this purpose. Insincere and out
rageous is the complatrlt ~hat a reform was being considered "without 
asking the soldiers"-when in fact only the reform would give them the 
opportunity to participate decisively in political affairs. 

Itis said further that every critique of our form of government would 
provide ammunition to the enemies. For twenty years this argument 
has been used to shut us up, until it was too late. What can we now 
lose abroad by such a critique? The enemies can congratulate themselves 
if the old evils should persist. Especially now, when the great war has 
reached the stage at which diplomacy begins to move again, it is high 
time to do everything that will prevent a repetition of the old mistakes. 
For the time being the prospects are unfortunately very limited. But the 
enemies know, or win come to know, that German Democracy cannot 
conclude a bad peace if it is to have any future. 

He whose ultimate beliefs put every form of authoritarian govern
ment above au' of the nation's political interests may openly do so. He 
cannot be argued with. However, we do not want to hear the non
sensical talk aboul the contrast between the "West European" and .. he 
"German" ideas of the state. We are dealing here with simple questions 
of [constitutional] techniques for formulating national policies. For a 
mass state, there are only a limited number of alterr,atives. For a ra
tional politician the form of government appropriate at any given time 
is a technical question which depends upon the political tasks of the 
nation. It is merely a regrettable lack of faith in Germany's potentialities 
when it is asserted that the German spirit would be jeopardiUld if we 
shared. useful techniques and institutions of government with other 
peoples. Moreover, parliamentarism has been neither alien to German 
history, nor have any of the contrasting systems been peculiar to Ger
many alone. G>mpelIing circumstances will see to it that a German state 
with parliamentary government will he different from any other. It 

. would not be sober politicS, but politics in the literati-style, if this issue 
were turned. into an object of national vanity. We do not know today 
whether an effective parliamentary reconstruction will take place in 
Germany. It may be thwarted by the Right or forfeited by the Left. 
This latter, too, is possible. The vital interests of the nation stand, of 
course, above democracy and parliamentarism. But if parliament were 
to fail and the old system were to return, this would indeed have far
reaching l:onsequences. Even then one could be grateful to fate for 
being a German. But one would have to abandon forever any great 
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hopes for Germany's future, ifTespective of the kind 01 peace we w 
have. 

The author, who voted Conservative almost three decades ago 
later voted Democratic, who then was given space in the [arch·con!:l'r'VlIII. 
tive] Kreuzuitung and now writes for liberal papers, is neither an acci 
politician nor will he be one. For caution's sake. it may be added t . 
he does not have connections of any kind with any German statesma . 
He has good reason to believe that no party, not even the Left, . 
identify with what he has to say; this applies in particular to w 
is personally most important to him (sec. iv, below), and this hap 
to be a matter about which the parties do not have divergent opini~. 
The au~or adheres to his political views because the events of the las 
decades convinced him long ago that every German policy. inespecti 
of its goals, is condemned to failure in view of the given constitution 
setup and the nature of our political machinery, and that this will re
main so jf conditions do not change. Moreover, he considers it mas 
unlikely that there will always be military leaders who can extricate 
the nation from political catastrophe through military deeds, at th 
price of tremendous sacrifices in blood. 

In themselves, technical changes in the form of government do not 
make a nation vigorous or happy or valuable. They can only remove. 
technical obstacles and thus are merely means for a given end. Perhaps 
it is regrettable that such bourgeois and prosaic matters. which we shall 
discuss here with deliberate self-limitation and exclusion of an of the, 
great substantive cultural issues facing us, can be important a t all. But·1 
this is the way things are. It has been proven in great as in little tIiiilgs: ~ 
by the political developments of the recent decades, but also, very; 
recently, by the utter failure of political leadership on the part of an : 
exceptionally capable and decent bureaucrat [Georg MichaelisJ-this ~ 
was a kind of test for the analysis presented shortly before the event 
in the articles republished here. t Whoever is not convinced by these 
events will not be satisfled by any proof. If a politician changes the form 
of ~overnment, he takes into account the generations to come. But this 
little piece of occasional writing is merely intended to contribute to the 
debate of contemporary issues. 

The long delay of publication in this form, which like-minded 
friends suggested to me, has been due to other preoccupations and then, 
since November. to the usual technical difficulties of going into print.  
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Bismarck's Legacy 

The present condition of our parliamentary life is a legacy of Prince 
Bismarck's long domination and of the nation's attitude toward him 
since the last decade of his chancellolf>hip. This attitude has no parallel 
ir. the reaction of any other great people toward a statesman of such 
stature Nowhere else in the world has even the most unrestrained 
adulation of a politician made a proud nation sacrifice its substantive 
convictions so cor.~pietely. On the other hand, policy dlfferences with 
2 statesman of sue!'! magnitud~ have rarely triggered such a great deal. 
of hatred as erupted at the time on the extreme left and In the [Catho
:I~J Center party. What were the reasons? 

/~t often bebre. epochal event:; s.uch as those of 1866 and 1870 havr. 
[tar! their greatest mpact upon t:k generation for w hieh the victorious 
wars were an mdelible experience of its youth, but which had no dear 
comprehension of the serious domestic tensions accompanying them. It 
was not until this generanon grew up that Bismarck became a legend. 
The generation of political literati which entered public life from ~.bout 
1878 on split in two unequal segments. The larger group admired not 
the greatness of Bismarck's sophisticated and commanding intellect, but 
i!xdusivdy the Qd:r::.xture of violence and cunning, the seeming vr actual 
!;rut;:hty of his pO!itical appIOach. The other group reacted with feeb1. 
rescnnnent. This second variety disappeared quickly after hlS death, 
but the first has since been cultivaled all the mote. For a long time 
'lOW, this dominant attitude has shaped not only the historical mythology 
of ,ConseIVative potticiam, but also of genuinely enulusiastic hterati 
:lnd, of course, of those intellectual plebeians who hy imiratir::g Bis· 
marck's gestures seek to legitimate lhemselves as partaklng of hi.5. spir.t. 
\Ve know that Bismarck had the greatest contempt for ~hj£ qlllte ill
fluential group, even though he was not averse to takmg polItical ad 
vantage of these courtiers, just as h~did of Mr. Busch and his ilk.3 At 
the margin of a memorandum which we would call Pan-GemJ.<J!l Call· 
deutsch) today he onCf! wrote: "Windy in content and puerile in form." 
This referred to a manuscript which he had requested a~ a specimer. 
from a man who differed from today's representatives of this type b:,' 
~ving served the nation courageously, not just by mouthinf; words. Wh: ~ 
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Bismarck thought about his Conservative peers he put down in his 
memoirs. , 

Bismarck had plenty of reason for thinking lowly of his peers. For 
what happened ,to him when he was forced out of office in lB9o~ In 
fairness, he could not expect sympathy from the Center party, to which 
he had tried to link the assassin Kullmann;4 from the Social Democrats, 
whom he had hunted with the Uocal] banishment paragraph of the 
anti-socialist legislation; from the Progressives (Freisinnige), whom he 
had stigmatized as "enemies of the Reich." But what did the others do 
who had loudly a,pplauded these actions? Conservative lackeys occupied 
the chairs of Pmssian ministers and sat in the Federal offices. Whirt 
did they do? They sat it out. "Just a new superior"-that was the end 
of the matter. Conservative politicians sat on the presidential chairs of 
the parliaments in the Empire and in Plussia. What words of sympathy 
did they find for the depalting oreator of. the Reich? They did not utter 
one word. Wh,ich Of the big parties constituting his following demanded 
any account of the reasons for his dismissal? They did not bestir them. 
selves, they simply turned to the new SUn. This event has no parallel 
in the annals of any proud people. But the contempt which it deserves 
can only be heighten~d by that enthusiasm for Bismarck on which the 
same parties later took a hereditary lease. For half a century the Prussian 
Conservatives have failed to show any "character" in their commitment 
to great political goals or any other ideals, such as men like Stahl and 
Gerlach and the members of the old Christian-Social movement, in, 
their own way, did posscss,~' Only when thelr financial interests, th'eir 
monopoly of office benefices, their office patronage or-and this is the, 
same thing-their electoral privileges were at stake, did their govem· 
mental votIng machine ruthlessly go into gear, even against ,he king.' 
Then the whole sorry apparatus of "Christian," "mona~chic" and 
"national" phraseology was set in motion-the same phra.>e--making 
that those gentlemen now condemn as "cant" on the part of the Anglo
Saxon politicians. When several years after Bismarck's dismissal their 
material interests were <Jfh:cted, especially by tariff i:.sues, then, and 
only then, did they remember Bismarck as their man, and only since 
that time have they prctf;nded quite seriously to be the guardians of his 
tradition. There are good rea:;ons fOf' assuming that Bismarck had only 
disdain for these manipublons. This is proven by private statements. 
\-\lho can blame him for it? However, the sh<Jmt: about that caricature ot 
political!TIaturity provided by the nation in 1890 must not blur our 
recog~~'r;of the fact that in this undignilied behavior of his partisans 
Bisma\6{ tr!;!gically reaped his own harvest; for he had wanted-and 
deliberately accomplished-the politic ,11 impotence of parliament and of 
the party leaders."" 
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No statesman who took power without parliamentary responsibility 
ever had such a c:o-operative parliamentary ally with so many political 
talents as Bismarck had [in the National Liberals] between 1867 and 
1878. It is quite possible to disagree with the political views of the 
National-Liberal Jeaders of that time. Of Course, one cannot compare 
them-to Bismarck with regard to diplomatic skill and intellectual energy; 
next ta hi in, they appear at best as average, but this is true _also of all 
other German politicians and of most foreign ones. At best, a genius 
appears once in several centUlies. But we could thank fate if OUr gov
ernment were now, and in the future, in the hands of politicians of their 
caliber. It is indeed one of the most barefaced distortions of the truth if 
p<>llticalliterati make the nation believe that up until now the German 
parllament has not managed to produce great 'polltical talents. It is out
rageous that the present subservient fashion denies the status of repre
sentativeS of the "German Geist" to such parliamentary leaders as 
Bennigsen, Stauffenbetg and Volk or such democtats as the Prussian 

, patriot Waldec1c;· 'after all, the "German spirit" was at least as strong 
in the St. Paul's Church [in Frankfurt in 1848] as it has been in the 
bureaucracy, and certainly more so than in the inkpots of these 
gentlemen. 

These men of the Reichstag's prime period had one great advantage: 
They knew their own limitations and recogni2ed both their past euors 
and Bismarck's tremendous intellectual superioIity. Nowhere else did he 
have more passionate personal admirers than in their circles, even in 
those of the later [left-wing liberal] Secessionists. One fact in particu
lar speaks for their p~sonal stature: They were completely free of re
sentment against Bismarck's superiority. He who has know them must 
fully absolve all major figures among them from this charge. To all 
informed about the course of events, Bismarck's suspicion that these 
men ever thought of toppling him must appear to border on paranoia. 
Time and again I heard from their leaders' that they would consider 
caesarism-government by a genius-the best political orgaruzation for 
Germany, if there would always be a new Bismarck. That was their 
sincere conviction. Of course, they had vigorously crossed swords with 
him in the past. For r;lns;.very reason they also knew his limitations, and 
they were not ready to"make any unmanly intellectual sacrifices. It is 
(me that they tended to compromise with him to the point of self.denial 
in order to avoid a rupture; indeed, they went much further than tacti-' 
cal considerations towards the voters, who threatened to repudiatethc:,m. 
on this score, would have permitted. The National-Liberal leaders shied 
away from a fight for greater parliamentary ~ghts not only because they 
foresaw the Center party as its bene6ciary;"bc\t also because they .real~ 
ized that such a conflict would paralyze for ~a long time Bismarck's 
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policies as well as the work of parliament. "Nothing succeeds any 
longer .. -this was the familiar complaint in the eighties. The ultimate 
intent of these leaders. often expressed in their inner circle, was the 
salvaging. during the rule of this grandiose 6gure. of those institutions 
upon which depended the continuity of the Empire's leadership after 
adjustment to politicians of more usual qualifications~ Among these 
institutions they counted parhament-a parliament capable of actively 
participating in government and of attracting great political talents; 
they also wanted strong parties. . 

These National·Liberal leaders knew that the achievement of this 
goal did not depend 01: them alone. Frequently 1 heard it said from 
theIr midst during Bismarck's great turn-about of 1878: "No great po
liticalskiHs are necessary to destroy or to cripple a party which is in our 
precarious position. Bu t if this happens, another big party interested in 
rational co·operation <;annot be created in its stead; it would be necessary 
for the government to appeal to interest groups and to resort to the 
Syst'E of petty political patrof):'lge, and even then the most serious 
poli.:icaI disruptions would ocr.u~." Ai we have said ahove, one can differ 
on some of the policles of thIs party, but it was through its initiative that 
the position of the Imperial Chancellor was created in the constitu~ion 
(Bennigsen's motion), the civil code was uni6ed on a national basis 
(Lasker's motion), the Reichsbank was established (Bamberger's mo
tion); indeed, we owe to this party most of the great Reich institutions. 
which are still proving their worth. After the fact, it is easy to criticize 
its tactics, which always had tot:onsider its difficult position vis-a.-vis 
Bismarck. One can explain its decline, among other factors, by pointing 
to t. e natural difficulties of a party of such purely political orientation, 
but burdened by the adherence to obsolete economic dogmas on the 
economic and welfare issues of the time-yet, if' all these respects the 
conservative parties do not fare any better. The National-Liberal party's 
ide,,:. about constuutional reform clashed with Bismarck's goals after 
186.'; not because of any shortSIghtedness, as has often been alieged. but 
beotl5ie of "unitary" ideals---<:Juite in Treitschke's ~ense-, ideals which 
we have abandoned in the meantime, in part for non-political rcasons.e 

At ~.ly rate, the later developments have completely "indicated the basic 
poll .ca: premises of the National-Liberals. 

rile National-Liberals could uvt fulfill their chosen political tasks 
and ci:smtegrated, ultimately not because of any substantive reasons. but 
because Bismarck did not tolerate any autonomous power-neither 
wuhin the ministries nor within parliament. It is true that he offered 
mm;sllk~ to vaIious parliamentary leaders, but all of them found out 
thefl hom the beginning he had shrewdly made preparations which 

 



would enable him to topple his new colleague at any moment by dis
crediting him on purely personal grounds. In the last analysis, this and 
nothing else motivated Benmgsen to decline such an offer [in 1877J. 
Bismarck's domestic politics aimed exclusively at preventing the consolida· 
tion of any strong and independent party. His primary means were the 
military budget and, the anti-socialist legislation [of 1878 -1890 1: in addi
tion, he manipulated quite deliberately and skillfuHy lhe clash of eco
nomic interests over tariff policies. 

In military matters, the basic position of ~he National·Liberal poli
ticians was, to my knowledge, the follo~ing They were willing to keep 
the authorized strength of the army as large as i appear(-<i Ji.~cessary. 
and for this very reason they considered it a merely fechnicd ·S!.1estion. ' 
.In this way, the old issues of the Prussian ConstitutIonal Confh:t [d 
1862.-1866} would be buried and at least thlS source Df deD"~6';)gic eY

citement would be eliminated for the benefit of the R"~:·~.~ Th~: snr.ple 
ascertainment of authorized' strength in annual aprr'JP:r''':i''i~ bi)Js Wi'S 

all that was needed. None of these leach:::-; ever douS~~~ tJ.·.'( in tl,i" 
fashion the necessary .eniargement of the .. rmy ",",uld pro(:(!n:~ with..,!·· 
domestic an~ inkrrtation;)~ turmoil and re!,erCUSslOn-; in par:i::,..;..iar, the 
military would be able to ask for far higher appropriations in a much 
less dramatic manner than if this techniCal problem were to be mixed 
up with the domestic power interests of the bureaucracy, with the result 
that every seventh year the military questions would (~xpjudc mto a 
political sensation with catastrophic consequences for national s;ability 
and into a wild election campaign undeI the slogan; "Imp~rial Army 
versus Parliamentary A!my." This was .1' highly deceptive ".logan, for 
the army would not have beer. any mOre of a parliamentarv institution 
with a one'year than with a seven-year appropriation. Th.:. more so 
since the seven-year appropn:.ltion remained largely fiction<ll in any Case. 
In 1887 the Reichstag was dissolved solely over the issue of whether 
the aUlhori~ed mi!itary strength, on'which all burgerliche parries agreed, 
should be determined every three or every seven years; the three-year 
appropriation was declared to be "an assault on privileg.;;:s of the Crown," 
But tbee y,-:,:rs later, in : 89~, :1 new bill on authodzed milit2ry strength 
WllS plese!ltd to pa~l;;~m<:nr; \Nindtho:::;t, [tilt: Center party leader ],1,) 
did ne" bil to f'~buh' hh ofponents fer tbis inconsistt:ncy, scornfully 
but with full justificati;)1"'. L. tbis manner, the old and buried military 
issues of the Prussian: Com:titutional C~'nHict were transplanted to the 
federal level, and the role of the army bee'arne subject to p:.rty politic~. 
One must not fail to recognize that precisely this was Bismarck's in
tenrion: in that demagogic slogan he saw a mean5 of ma!,ing the Em
peror, who had [ivd through the Const'i:l~tioilaI Conflb:, ~\lspect the 
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Reichstag and the liberal parties of hostility to the army, and at the same 
time of discrediting the National Liberals with their own voters as 
traitors of parliamentaIY budgetary rights, since they had acr~pted the 
seven-year appropriation (Sel'tennat). Exactly the same can be said of 
the anti-socialist legislation. The National Liberals were willing to 
meet Bismarck more than half-way, and even the Progressives were 
amenable to provisions which would make a general criminal offense 
out of what they called lIexcitation to class hatred." But Bismarck 
wanted emergency legislation as such. During the public fllIor over the 
second attempt at the Emperor's life [in 1878] Bismarck dissolved the 
Reichstag without making any attempt to compose his differences with 
it, simply because he saw an opportunity to destroy the only powerful 
party of the time,ll 

Bismarck succeeded. And the consequences? Instead of having to 
compromise with a l'QTliamemary party which was very close to him in 
spite of all opposition and which had co-ope ated with him since the 
founding of the Reich, Bismarck became permanently dependent upon 
the [Catholic} Center party, which hated him until the end of his life 
and which had a power base outside of parliament impregnable to his 
attack. When he later made his famous speech on the passing of the 
nation's youth (Vol1terfruhling), Windthorst replied sarcastically. but 
again correctly, that he himself had destroyed the great party that had 
supported him in the past. When the National Liberals made specific 
pr?posals t? safegua:2,~~ Reic~tag's right to ~aise revenues, Bismarck 
reJCCted thIS as IP.J~i to~arhamentary rule, but he was eventually, _ 
forced to concet;tt~f.§ame(~hing to the Center party in the worst 
possible form....;,iii;~tf#.:·W1Y~oH"-paragraph of the so'(:alled Franckonstein 
clause, to whj~:~,J?1#S~~;'lie even worse lex Huene was addet! (which 
later on was/eli~il~~ed'agiitl only with gre~t difficulties).lt Moreover, 
Bismarck ha~' to swallow _ [r. part of the pnce for these revenues] the 
major dcfeati')f1Ji~ ;;iatc'sa'i*hority in the struggle against the Catholic 
church, the Kulturbml'f" which he had fought with completely un
suitable ~eans and for V{Hich he denied responsibility in vain and with 
little honrsty .. Or: the ofher hand, in his anti-socialist laws he offered 
the most splendidel~on issue to the Social Democrats. To be turned 
into demagog~ery'pan! very. ba~ de~ago.guery a,t that, was also the fate 
of the Impenal -\'I.'elfare legIslatIOn In Bismarck s hands, however valu
able this legislation may be thought in itself. He rejected protective 
labor legislation, which after all was indispensable to the preservation 
of the nation's population resc,.1rces, as interference with the rights of 
the master-in part with incredibly trivial arguments. For the same 
reason he used the provisions of the anti-socialist legislation to have 
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the police destroy the trade unions, the only possible bearers of a down
«>-earth interest representation of the working class. Thus he drove their 
members into the most extreme radicalism of pure party politics. On 
the other hand, Bismarck, in imitation of certain American practices, 
believed that he could create a positive attitude toward the state, and 
political gratitude, by granting welfare benefits out of public funds or 
compulsory private funds. A grave political error: every policy that ever 
banked on political gratitude has failed. In politics, too, the Biblical say
ing aprlies to the doing of good works: "They have forfeited their 
wages: We got hene6ts for the sick, the disabled, the veterans and 
the aged. This was certainly desirable. But we did not get the guarantees 
necessary for preserving physical and mental health, and for enabling 
those sound in body and mind to defend their interests ~oberly and 
with self-respect; jn oth,er words, precisely the politically relevant part of 
the working population was leftout. 

As in the Kulturlcampf, Bismarck here overrode all major psycho· 
logical considerations. Above all, in the treatment of the unions one 
point was overlooked that even today some politicians have not yet 
undezstood: A state that wants to base the spirit of its mass army on 
honor and solidarity must not forget that in everyday life and in the 
economic struggles of the workers the sentiments of honor and wlidarity 
are the only decisive mora1 forces for the education of the masses, and 
that for this reason these'sentiments must.be given free rein. This and 
nothing else is the political meaning of "~ocial democracy" in an age 
which, inevitably, will still remain capitalist for a iopg time. We are 
even today suffering from the consequ01<:es of this policy. Bismarck 
had created a political atmosphere about himself which in 1890 left 
him only the alternatives of unconditional surrender to Windthorst or 
of a coup d'etat, if he '"I'as to remain in dnr.e. Thus it was no accident 
that the nation r('acted , .... "h complete indiff.?rence to his resignation. 

In view of the usual uncritical and, aoove ali, unmanly glozification 
of Bismarck, it st'~med high time to call attention, for a ('hange, to this 
side of the matter. For the most influential part of the popular Bismarck 
literature has been written for the Chl'i5<!n:..s table of the philistine who 
prefers that completely nonpoliticd kind of hero wurship which has 
become so common with us. The Bismarck literature of ~his type caters 
to such sentimentality and presumes to serve i~ hero by veiling his 
limitations and by maligning his opponents. But in this manner one 
cannot educate the nation to develop habits of independent political 
thinking. It does not diminish Bismarck's giant stature to be fair toward 
his opponents and to point without embellishment to the consequences 
of his misanthropy; nor to point to the fact that since 1878 the nation 
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has been unaccustomed to sharing, through its elected representatives, 
in the detennination of its political affairs. Such participation, after all, 
is the precondition for developing political judgment. 

What then wa~ Bismarck's legacy, as far as we are here inter~sted 
in it? He left behind him a nation without any political sophistication, 
far below the level which in this regard it had reached twenty years 
before [i.e., in 1870]. Above 311, he left behind him a nation without 
any political will of ih own, accustomed to the idea that the great states
man at the helm would make the necessary political decisions. Further.! 
more, he left behind him a nation accustomed to fatalistic sufferance of 
all d~cisions made in the name of "monarchic government." because he 
had misused monarchic sentiments as a cover for his power interests !n 
the struggle of the partie'; a nation unprepared to look cr;tical1y at the 
qualification of thoso:- who settled down in his empty chai!,: and v,;'th 
astonishing lack of embarrassment took the reigns of go"emmeat :nto 
their cwn hands. On this score by far the gravest damage was dC.'1e 
The great statesman did not leave behind any political tradltiC.'n. He 
neither attracted nor even suffered independent political minds. not to 
speak of . strong political personalilies On top of all this, it was the 
nation's misfortune that he harbored not only intense mistrust toward 
all even vaguely f,0ssible successors, but that he also had a son wh se 
indeed exceeding y mediocre political talents he overestimated to an 
astonishing degree. IS A completely powerless parliament was the purely 
negative result of his tremendous prestige. It is well·known that after 
he had left office and personally stlffere~ the consequence of this very 
condition, he accused himself of ha\,lng made a mistake. However, this 
powerlessness of parliament also meant that its intellectual level was 
greatly depressed. The naive moraiizing legend of our unpoliticalliter<lti 
reverses t l1e causal relationship and maintains t ha t parliament remained 
deservedly powerle.~s hecause of thf> low level of parlimentary life. But 
simple facts and considerations reveal the actual state of affeirs, which 
in any case is obvious to every soberly reflecting person. The Jevel of 
parliament depends on whether it does not merely d;~·~ ... ES great ~SSlle~ 
but d('cisive1y inAuences them; in other words, its quality depends or 
whether what happens there matt~rs, or whether parliamen~ is notbing 
hut the unwillingly tolerated rubber stamp of a IUling bureao.lcracy.  
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Bureaucracy and Political Leadership 

1. Bureaucracy a1ld Politics' 

In a modern state the actual ruler is necessarily and unavoidably 
the bureaucracy, since power is exercised neither through parliamentary 
speeches nor monarchical enunciations but through the routines of ad
ministration. This is txue of both the military and civilian officialdom. 
Even the modem higher-ranking officer fights battles from the "office." 
Just as the so~a)!ed progress toward capitalism has been the unequivocal 
criterion for the modernization of the economy SInce medieval times, so 
the progress toward bureaucratic officialdom----characterized by formal 
employment, salary, pension, promotion, specialized training and func
tional division of labor, welJ.defined areas of jurisdiction, documentary 
procedures, hierarchical sub- and super·ordination-has been the equally 
unambiguous yardstick for the modernization of the state, whether 
monarchic or democratic; at least if the state is not a small canton with 
rotating administration, but comprises masses of people. The democratic 
state no less than the absolute state eliminates administration by feudal, 
patrimonial, patrician or other notables holding office in honorary or 
hereditary fashion, in favor of employed civil servants. It is they who 
decide on all our everyday needs and problems. In this regard the mili
tary power-holder, the officer, does not differ from the civilian official. 
The modem mass army, too, is a bureaucratic army, and the officer is 
a special type of official, distinct from the knight, the condottiere, the 
chieftain, or the Homeric hero. Military effectiveness rests on bureau
cratic discipline. The advance of bureaucratism in municipal administra
tion differs little from the general development; it is the more rapid, the 
larger the community is, or the more it loses local autonomy to technical 
and economic associations. In the Church the most important outcome 
[of the Vatican Council] of 1870 was not the much·discussed dogma 
of infallihility, but the universal episcopate [of the pope] which created 
the ecclesiastic bureaucracy (Kaplanokratie) and turned the bishop and 
the parish priest, in contrast to the Middle Ages, into mere officials of 
the central power, the Roman Curia. The same bureaucratic trend pre
vails in the big private enterprises of our time, the more so, the larger 
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t hey are. Private salaried employees grow statistically faster than the 
workers. 

It is simply ridiculous if our literati believe that non-manual work 
in the private office is in the least different from that in a government 
office. Both are basically identical. Sociologically speaking, the modern 
state is an "enterprise" CBetrieb) just like a factory: This exactly is its 
historical peculiarity. Here as there the authority relations have the 
same roots. The relative independence of the artisan, the producer under 
the putting-out system, the free seigneurial peasant, the travelling as
sociate in a commenaa relationship, the knight and vassal rested on 
their ownership of the tools, supplies, finances and weapons with which 
they fulfilled their economic, political and military functions and main
tained themselves. In contrast, the hierarchical dependence of the wage 
worker, the administrative and technical employee,' the assistant in the 
academic institute as well as that of the civil servant and the soldier is 
due to the fact that in their case the means indispensable for the enter
prise and for making a living are in the hands of the entrepreneur or 
the political ruler. The majority of the Russian soldiers, for example, did 
not want to continue the war [in 19I7J. But they had no choice, for 
both the means of destIuction and of maintenance were controlled by 
persons who used them to' force the soldiers into the trenches, just as 
the capitalist owner of the means of production forces the workers into 
the factories and the mines. This all-important economic fact: the "sepa
ration" of the worker from the material means of production, destruction, 
administration, academic research, and finance in general is the common 
basis of tbe modem state, in its political, cultural and military sphere, 
and of the private capitalist economy. In both cases the disposition over 
these means is in the hands of that power whom the bureaucratic 
apparatus (of judges, officials, officers, supervisors, clerks and non
commissioned officers) directly obeys or to whom it is available in case of 
need. This apparatus is nowadays equally typical of all those organiza
tions; its existence and function are inseparably cause and effect of this 
concentration of the means of operation-in fact, the apparatus is its 
very form. Increasing public ownership in the economic sphere today 
unavoidably means increasing bureaucratization. 

The "progress" toward the bureaucratic state, ad.iudicating and ad
ministering according to rationally established law and regulation, is 
nowadays veIY closely related to the modern capitalist development. 
The modem capitalist enterprise rests primarily on calculation and 
presupposes a legal and administrative system, whose functioning can be 
rationally predicted, at least in pIinciple, by virtue of its fixed general 
norms, just like the expected performance of a- machine. The modern 
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capitalist enterprise cannot accept what is popularly called "kadi
justice": adjudication according to the judge's sense of equity in a given 
case or according to the other irrational means of law-finding that existed 
everywhere in the past and still exist in the Orient, The modern enter
prise also finds incompatible the theocratic or patrimonial governments 
of Asia and of our own past, whose administrations operated in a patri
archal manwr according to their own discretion and, for the rest, accord
ing to inviolably sacred but irrational tradition, The fact that kadi
justice and the corresponding administratiOl' are so often venal. precisely 
because of their irrational character, permitted the development, and 
often th~ exuberant prospeJity. of the capitalism of traders and govern
ment purveyors and of all the pre-rational types known for four thousand 
years, especially the capitalism of the' adventltrer and booty-seeker. who 
lived from politics. war and administration. H.owever, the specific features 
of modern capitalism, in contrast to these ancient forms of capitalist ac
quisition, the strictly rational organization of work embedded in rational 
technology. now here developed in such irrationally constructed sta tes, and 
could never have arisen within them because these modern organizations. 
with their fixed capital and precise calculations, are much too vulnerable 
t~ irrationalities of law and administration. They could arise only in 
such circumstances a s: I) I n England. where the development 0 f the law 
was practically in the hands of the lawyers who, in the service of their 
capitalist clients. invented suitable forms for the transaction of business, 
and from whose midst the judges were recruited who were strictly bound 
to precedent. that means, to calculable schemes; or 2.) where the judge, 
as in the bureaucratic state with its rational laws, is more or less an 
automaton of paragraphs: the legal documents, together with the costs 
and fees, are dropped in at the top with the expectation that the judg
ment will emerge at the bottom together with more or less sound argu
ments-an apparatus, that is, whose functioning is by and large calculable 
or predictable. H 

2. The Realities of Party Politics and the 
Fallacy of the Corporate State 

Within the political parties bureaucratization progresses in the same 
fashion as in the economy and public administration. 

The existence of the parties is not recognized by any constitution or. 
at least in Germany. by any law, although they are today the most 
important political vehicles for those ruled by bureaucracy-the citizens. 
Parties are inherently voluntary organizations based on ever renewed re-
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cruitment, no matter how many means they may employ to attach their 
clientele pennanently. This disonguishes them from all organizations 
with a definite membership established by law or contract Today the 
goal of the parties is alwa~ vGte-getting in an election for political posi
tion:; or a voting body. A hard ('ore of interested members is directed by 
a leader or a group of notables; this core differs greatly in the degree 
of its hierarchical organi,wtlon, yet is nowadays often bureaucratized; 
it finances the party with the s .. tppcrt of rich sponsors, economic interests, 
office seekers, or dues-payin.,s membel's'. Most of the time several of 
these sources are utilized. The hard core also defines program and tactics 
and selects the caooidates. EV~H h ma-;s parties with very democratic 
constitutions, the voter:; and most of the rank and file members do not 
(or do only fonnally) partkip<it~ in the drafting of the program and 
the selection of the candidates, for by their very nature such parties 
develop a salaried officialdom. The voten aert influence only to the 
extent that programs and ccmdidates ate adap~~(~ and selected according 
to their chances of receiv ing electoral support 

No moralizing complaint about the nature of campaigning and the 
inevitable control of minorities over programs and candidates can elimi
nate parties as such, or change their structure and methods mote than 
superficially. The conditions for establishing an active party core (like 
those for establishing trade unions, for example) and the "rules of war" 
on the electoral battlefield. can be regulated by law, as was done several 
times in the United States. But it is impossible,to eliminate the struggle 
of the parties itself if an active parliamentary representation is to exist 
However, some literati time and again entertain the confused notion 
that this is possible or ought to be done. In varying degrees of awareness, 
this notion underlies the many proposals to displace the parliaments 
based on universal (equal or graduated) suffiage by electoral bodies 
of an occupational nature, or to put them next to one another, with the 
corporate occupational groups serving at the same time as electoral assem
blies for parliament. To begin with, this is an untenable proposition at 
a time when formal occupational identification-which in an electoral 
law would have to rely on external criteria-reveals next to nothing 
about economic and social function, when every technological discovery, 
every economic shift and every new &eld changes these functions and 
hence the meaning of formally identical jobs as weI! as the numerical 
relationships. Of course, this idea is also unsuitable for its avowed pur
pose. Even were it possible to represent all voters through occupational 
bodies such as chambers of commerce and agriculture, and to constitute 
the parliament from these bodies, the consequences would obviously be 
the foIlowing: 
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I) heside these organizations fastened together wItt legal cramp· 
irons there would continue to exist the voluntary interest groups, just as 
the Bund deT Landwir:e (Farmers' League) and the various employers' 
associations parallel the chambers of commerce and agriculture. Further, 
the political parties, also based on free recIUitment. would not think of 
disap~aring, but would merely adjust their tactics to the new condition. 
This change would not be for the better: The influencing of elections 
in theS(' corporate occupational organizations through financial backers 
and through the exploitation of capitalist dependencies would cOl,tinue 
at least as uncontroHed as before. 

2) The solution of the substantive tasks of these occupational Or
ganizations would be drawn into the whirl of political power and pa!ty 
struggles now that the composition of these organi:z:ations inHuenccs tile 
parliamentary elections ~nd job patronage; thus these organizatkms would 
be crowded with party representatives instead of competent experts. 

3) Parliament would become a mere market place for compromises 
between purely economic interests, without any political orientation to 
overall interests. For the bureaucracy this would increase the opportunity 
and the temptation to playoff opposed economic interests and to expand 
the system of log-lolling .with job and contract patronage in order to pre
serve its own power. Any puSlic control over the administration would 
be vitiated, since the decisive moves and compromises of the interested. 
groups would be made behind the closed doors of the non-puhlic 
assOciations and would be even less controllable than before. --In parlia· 
ment the shrewd businessman, not the political leader,· would reap ad
vantage from this situation; ~ (Jrepresenta.th !" hody of this kind would be 
the least proper place imag~',able for the solution of political problems 
according to truly political criteria. AU of this is clear to those who un
derstand these matters. It is aho obvious to them that such aITangements 
would fail to diminish capitaiist influences in the parties and parliament, 
or even to eliminate, or at least to clean up, the party machinery. The 
opposite would happen. Th ... fact that the parties ('perate on the prin
ciple of free recruitment hinders their regulation by the state; this is 

. not understoot! by those literati would would like to recognize only 
organizations establis~-ed by public law, not the ones which establish 
themselves on the batcldield of today's· social order. 

In modem states political parties may be based primarily on two 
different principles. They mdY be es~entially organizations for job pa
tronage, as they have been in the United States since the end of the 
great differences about the interpretation of the Constitution. In this 
case they are merely interested in putting their leader into the top posi
tion SO that he can tum over state offices to his following, the regular 
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and the campaign staffs of the party. Since the parties do not have sub· 
s tantive principles, they compete a gains t one another by writin g those 
demands into their programs from which they expect the greatest im· 
pact. This type of party is so distinct in the United States becau~e of 
the absence of a parliamentary system; the popularly elected President 
of the Union controls-together with the Senators-the patronage of 
the vast number of federal jobs. Despite the resulting corruption this 
system was popular since it prevented the rise of a bureaucratic caste. 
It was technically feasible, as long as even the worst management by 
dilettanti could be tolerated in view of the limitless abundance of eco· 
nomic opportunities. The increasing necessity of replacing the untrained 
party protege and sometime-official with the technically trained CClreer . 
official diminishes progressively the parties' benefices and results in
escapably in a bureaucracy of the European kind. 

The second type of party is primarily ideological (Weltanschauuh~s
parte;) and intended to accomplish the realization of substantive politi
cal ideals. In relatively pure fOlm this type was represented in Germany 
by the Catholic Center party of the eighteen-seventies and the Social 
Democrats before they became bureaucratized. In generaL parties com
bine both types: They have substantive goals which are set by tradition, 
hence modifiable only by degrees, but they also want to control job 
patronage. First of all, they want to put their leaders into the major 
political offices. If they are successful in the electoral struggle, the 
leaders and functionaries can provide their following with secure state 
jobs during the party's dominance. This is the rule in parliamentary 
states; therefore, the ideological parties, too, followed this path. In non- \ 
parliamentary states [such as Imperial Germany] the parties do not con
trol the patronage of the top offices, but the most influential parties can 
usuaIIy pressure the dominant bureaucracy into conceding nonpolitical 
jobs to their proteges, next to the regular candidates recommended 
through their own connections with officials; hence, these parties can 

. " hI" exercIse su a tern -patronage. 
In the course of the rationalization of campaign. techniques during 

the last decades, all parties have moved towards bureaucratic organiza
tion. The individual parties have reached different stages of this develop· 
ment, but at least in mass states the general direction is clear. Joseph 
Chamberlain's "caucus" in England, the rise of the "machine," as it is 
significantly called, in the United States, and the growing importance of 
party officialdom everywhere, including Germany, are all stages of this 
process; in Germany it proceeds fastest in the Social Democratic party 
---quite naturally, since it is the most democratic pany. For the Center 
party the clerical apparatus CKaplanokratie) functions as party bureau-
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cracy, and- for the Conservative party in Prussia, since Puttkamer's 
ministry [1881-88], the county and local governmental apparatus of the 
Landrat and the Amtsvorsteher. irrespective of how openly or covertly it 
has been done. The power of the parties rests primarily on the organiza
tional effectiveness of these bureaucracies. The mutual hostility of the 
party machines much more than programmatic differences accounts for 
the difficulties of meIging parties. The fact that the Reichstag deputies 
Eugen Richter and Heinrich Rickert each retained his own localorgani· 
zation in the Progressive party foreshadowed its eventual split. t~ 

3. Bureaucratization and the Najv~te of the Literati 

Of course, there are many differences between the various kinds of 
bureaucracy: between the civilian and the uiilitary administration, be
tween state and party, between community, church, bank, carteL pro
ducers' CO<lperative, factory, and interest group (such as employers' 
associations or the Bund der Landwirte). The degree to which unpaid 
notables and interest groups participate also varies greatly. Neither the 
party boss nor the board members of a joint stock company are bureau
crats. Under the various forms of so-called "self-government," notables 
or elected representatives of the governed or the taxpayers may as a 
corporate group or as individual organs be conjoined with, or super
or subordinated to, the bureaucracy and have co-determining, super
visory, advisOry and sometimes executive functions. The last phenome
non occurs particularly in the municipal administrations. However, we 
are here not interested in these institutions, although they are not with
out practical significance. (Thus, we do not discuss here numerous 
institutions of which we can be proud in Germany and some of which 
are indeed exemplary: But it is a horrendous error of the literati if they 
fancy that the governing of a large state is basically the same as the 

, self-government of any medium-sized city. Politics means conAict) In 
our context it is decisive that in the administration of mass associations 
the trained career officials always form the core of the apparatus; their 
discipline is the absolute 'precondition of success. This is increasingly so, 
the larger the association is, the more complicated its tasks are, and above 
all, the more its existence depends on power-whether it involves a 
power struggle on the market, in the electoral arena or on the, battlefield. 
This is especially true of the political parties. Doomed is the system 
of local party administration by notables, which still exists in Fral)ce
whose parliamentary misere is due to the absence of bureaucratized 
parties--and partly in Germany. In the Middle Ages administration by 
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local notables dominated all kinds of associations, and it still prevails in 
small and medium-sized communities. but nowadays "respected cio'zeWi,H 
"leading men of science," or whatever their label, can be used merely 
as advertisement, not as executors of the decisive everyday routines. For 
the same reason, various decorative dignitaries appear on the boards of 
joint·stock companies, princes of the Church are displayed at the 
Catholic conventions, real and pseudo-aristocrats at the meetings of the 
Farmers' League (Bund der LandM'rte), and deserving historians, 
biologists and similar experts who usually are unsophisticated in politi
cal matters are drawn into the agitation of the Pan-German champi~ 
of war-gains and electoral privileges. Increasingly the real work in ~ 
organizations is done by the salaried employees and by functionaries of 
aIr kinds. Everything else has become window-dressing. 

Just as the 1talians and after them the English masterl f developed' 
the modern capitalist forms of economic organization, so the Byzantines, 
later the Italians, then the territorial states of the absolutist age, the 
French revolutionary centralization and finally, surpassing aU of them. 
the Germans perfected the rational, functional and specialized bureau· 
cratic organization of all forms of domination from factory to army and 
public administration. For the time being the Germans have been out· 
done only in the techniques of party organization, especially by the 
Americans, The present world war means the world-wide triumph of this 
form of life, which was advancing at any rate. Already before the war, 
the universities, poly technical and business colleges, trade schools, mili
tary academies and specialized schools of all conceivable kinds (even fOf', 
journalist.) reverberated with urgent demands propeDed by the SChoots.~ .. ' 
recruitment interests "lnd the graduates' mania for benefices: The p ," 
fessional examination was to be the precondition for all well-paying ancl
above all, secure pOSitions in public and private bureaucracies; the dtJ. 
ploma was to be the basis of all claims for social prestige (of connubiu,,;:j 
and socia! commercium with the circles that consider themselves IIsO:t1 
dety"); the socially proper, g,uaranteed "salary" [rather than the "wa~nJ,:~ 
followed by a pension, was to be the form of compensation; 6nally~~ 
salary increases and promotion were to be dependent on seniority. The', 
elfects can be seen inside and outside of governmental institutiona,,_ 
but we are here only interested in the consequences for political.li " 
It is this sober fact of universal bureaucratization that is behind' 
so-called "German ideas of 1914." behind what the literati euphe . 
cally call the "socia!il>m of the future," behind the slogans of "orga.n··~ 
SOCiety," "cooperative economy," and all similar contemporary pht3ses.~J 
Even if they aim at the opposite, they always promote the rise cl~' 
bureaucracy. It is true that bureaucracy is by far not the only modem:; 
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form of organization, just as the factory is by far not the only type of 
commercial enterprise, but both d~termine the character of the present 
age and of the foreseeable future. The futute belongs to bureaucratiza· 
tion, and it is evident that in this regard the literati pursue their calling 
-to provide a salvo of applause to the up-and·coming powers-just as 
they did in the age of Iaissez~faire, both .imes with the same naivete. 

Bureaucracy is distinguished from other historical agencies of the 
modern rational order of life in that it is far more persistent and "escope. 
proof." History shows that wherever bureaucracy gained the upper 
hand, as in China, Egypt and, to a lesser extent, in the later Roman 
empire and Byzantium, it did not disappear again unless in the course 
of the total collapse of the supporting culture. Yet these were still, rela· 
tively spealttng. highly irrational forms of bureaucracy: "Patllmonial 
bureaucracies." In contrast to these older forms, modem bureaucracy 
has one characteristic which maltes its "escape-proof" nature much more 
definite: rational specialization and training. The Chinese mandarin 
was not a specialist ~ut a "gentleman" with a literary and humanistic 
education. The Egyptian, Late-Roman or Byzantine official was much 
more of a bureaucrat ill our sense of the wODl But compared to the 
modern tasks, his were infinitely simple and limited; hIs attitude was in 
part tradition-bound, in part patriarchally, that means, irrationally ori
ented Like the ~usinessman of the past, he was a pure empiricist. The 
modern official receives a professional training which unavoidably in
creases in correspondence with the rational technology of modern life. 
All bureaucracies in the world proceed on th~s path. Our superiority 
on this score was due to the fact that befoIe the war other bureaucracies 
had not gone as far. The old American patronage official, for example, 
was a campaign "expert" with the pertinent "know-how," but he was 
by no means an expertly 'trained official. Not qemocracy as such, as 
our literati ~lleg.e,_~~ Ja<:t.of -PrQf~Enal.~~~ing was the source of 
conuption, which is as alien to the univelsity-tra1neacl"U-S-ervlce-ilOW.
emerging as it is to the modern English bureaucracy, which increasingly 
repla<:es self-government through notables ("gentlemen"). Wherever 
the modem specialized official comes to predominate, his power proves 
practically indestructible since the whole organization of even the most 
elementary want satisfact~on has been tailored to his mode of oper9tion. 
A progressive elimination 9f private capitalism is theoretically Eonceiv. 
able, although it is surely not SO easy as imagined in the dream~-·{'If some 
literati who· do not know what it is all about; its elimination will cer
tainly not be a consequence of this war. But let us assume that some 
time in the future it will be done away. with. What would be the 
practical mlult? The destruction of the steel frame of modem industrial 
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work~ No! The abolition of private capitalism would simply mean that 
also the fop m,magementof the nationalized or socialiu.d enterprises 
would become bureaucratic. Are the daily working conditions of the 
salaried employees and the workers in the state·owned PNSSian mines 
and railroaas really petceptibly different from those in big business 
enterprises? It is true that there is even less freedom, since every power 
struggle with a state bureaucracy is hopeless and since there is no appeal 
to an agency which as a matter of principle would be interested in 
limiting the employer's power, such as there is in the case of a private 
enterprise. Tlwt would be the whole difference. . 

State bureaucracy would rule tJlcme if private capitalism were elimi· 
nated. The private and public bureaucracies, which now work next to, 
and potentially against, each other and hence check one another to a 
degree, would be merged into a single hierarchy. This would be similar 
to the situation in ancient Eg)'pt, but it would occur in a much more 
rational-and hence unbreakable-fonn 

An inanimate machine is mind objectified. Only this provides It with 
the power to force men into its service and to dominate their everyday 
working life as completely as is actually the c~se in the factory. Objecti
fied intelligence is also that animated machine, the bureaucratic organ
izat1on, with its specialization of trained skills, its division of jurisdiction, 
its rul~ and hierarchical relations of authority. Together with the 
inanimate machine it is busy fabricating the shell of bondage which 
men will perhaps be forced to inhabit some day, as powerless as the 
fellahs of ancient Egypt. This might happen if a technically superior 
administration were 'to be the ultimtJte tJndsole lttJlue in the ordering of . 
their affairs, and that means: a rational bureaucratic administration. 
with the corresponding welfare bendits, for this bureaucracy can ac· 
complish much better than any other structure of domination. This sheD 
of ~~.ge,. which ow ~i;jsp::ejiiIgiiterati praise SO mud, might per-

'-naps be reinforced by fettering every individual to his job (notice the 
beginnings in the system of fringe benefits), to his class (through the 
increasing rigidity of the property distIibution), and maybe to his 
occupation (through liturgic methods of satisfying state reqtrirements, 
and that means: through burdening occupational associations witli state 
functions). It would be made alI the more indestructible if in the social 
sphere a status order were then to be imposed upon the ruled, linked to the 
bureaucracy and in truth subordinate to it, as in the forced-labor 
states of the past. An "organic" social stratification, similar to the 

. Oriental-Egyptian type, would then arise, but in contrast to the latter it 
would be as austerely rational as a machine. Who would want to deny 
that such a potentiality lies in the womb of the future? In fact, this has 
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often been said before, and the very muddled anticipation of it also 
throws its shadow upon the productions of our literati. Let us assume 
for the moment that this possibility were our "inescapable" fate; Who 
wwld then not smile about the fear of our literati that the political 
.and social development might bring us too much "individualism" or 
""democracy" or other such-like things, and about their anticipation that 
"true freedom" will light up only when the present "anarchy" of eco
nomic production and the "party machinations" of .our parliaments will 
be abolished in favor of social "order" and "organic strat!£cation"
that means, in favor of the pacifism of social impotence under the 
tutelage of the only really inescapable power: the bureaucracy in state 
and economy. 

4. The Political Limitations of Bureaucracy16 

Given the basic fact of the izresistible advance of bureaucratization, 
the question about the future forms of political organization can only 
he asked in the following wa y: 

I. How can one possibly save an)' remnants of "individualist" free
dom in any sense? After all, it is a ~ self-deception to believe that 
without the achievements of the age of the Rights of Man anyone of 
us, including the most conservative, can go on living his life. But this 
,:!uestion shall not concern us here, for there is another one: 

2.. In view of the growing indispensability of the state bureaucracy 
and its corresponding increase in power, how can there he any guaran
tee that any powers will remain which can check and effectively control 
the tremendous in8uence of this stratum? How will democracy even in 
this limited sense be at aU possible? However, this too is not the only 
':!uestion with which we are concerned here. 

3. A third question, and the most important of all, is raised by a 
consideration of the inherent limitations of bureaucracy proper. It can 
easily be seen that its effectiveness has definite limitations in the public 
and governmental realm as well as in the private economy. 1he "direct
ing mind," the "moving spirit"-that of the entrepreneur here and of 
the politician there--.differs in substance from the civil-service mentality 
of the official. It is true that the entrepreneur, too, works in an office, 
just like the army leader, who is formally not different from other 
officerS. If the president of a large enterprise is a salaried employee of a 
joint stock corporation, then he is legally an official like many others. In 
political life the same is true of the head of a political agency. The govern
ing minister is fOnJrQUy a salaried official with pension rights. The fact 
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that according to all constitutions he can be dismissed or resign at any 
time differentiates his position from that of most, but not all other 
officials. Far more striking is the fact that he, and he alone. does not ne 
,to prove formal specialized training. This indicates that the meaning of 
his position distinguishes him, after all, from other officials. as it does the 
entrepreQeur and the corporation president in the private economy. Ac
tually, it'1s more accurate to say that he is upposed to be something 
different. And so it is indeed If a man in a leading position is an "official" 
in the spirit of his performance, no matter how qualified-a man, that is, 
who works dutifully and honorably according to rules and instruction-. 
then he is as usd~ at the helm of a private enteIprise as of a government. 
Unfortunately, our own government has proven this point. 

The difference is rooted only in part in the kind of performance ex
pected. Independent decision-making and imaginative organizational 
capabilities in matters of detail are usually also demanded of the bureau
crat, and very often expected even in larger matters. The idea that the 
bureaucrat is absorbed in subaltern routine and that only the "director" 
performs the interesdftg, intellectually demanding tasks is a precon
ceived not'on of the literati and only possible in a country that has no 
insight into the manner in which its affairs and the work of its official
dom are conducted. The difference lies, rather, in the kind of resl'onsi
biZ~, and this does indeed determine the different demands add&ssed 
to both kinds of positions. An official who receives a directive which he 
considers wrong can and is supposed, to object to it If his superior insists 
on its execution, it is his duty and even his honor to carry it out as if 
it conesponded to his innermost conviction, and to demonstrate in this 
fashion that his sense.of duty stands. above, his peIsonal preference. It 
does not matter whether the imperative mandate originates from an 
"agency." a "corporate body" or an "assembly." This is the ethos c:l 
o fl;..:: e. A political leader acting in this way would deserve contempt. He 
will often be cbmpelled to makt, compromises. that means, to sacrifice 
the J~s important to the more important. If he does not succeed in de
mand.ing of his master, be he a monarch ~r the people: "You either 
give me now the authorization I want from you, or I will resign," he 
is a miserable Klebe [one who sticks to his postl-as Bismarck called 
this type--and not a leader. "To be above parties" -in truth. to remain 
outside the realm c:l the struggle for powel'-is the official's role. while 
this struggle for personal power. and the resulting peIsonal responsibility. 
is the lifeblood of the politician as wen as of the entn:preneur. 

Since the resignation of Prince Bismarck Germany has been gov
erned by "bureaucrats," a result of his elimination of all political talent. 
Gennany conti~ ;ued to maintain a military and civilian bureaucracy 
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superior ,to all 9rh~rs in the world in terms of integrity, education. con
scientiousness anr' inttJigence. The m;j ~y'and. by and large, al<;o the 
domestic performance during the \".ar h.' proven what tiln be achieved 
with these means. Bur what about the direction of Cerman [domestic 
and foreign} policy during reCt:'nt decades? The most benign thing said 
about it was that "the victories of the German arinies made up for its 
defear~." We will be silent abcut the sacrifices involved and ask instead 
about the reasons for thc~e failures. 

Abroad it is fancied that German ;'autocracy" is at fault. Inside Ger
manv, thanks to the childish .historical fantasies of our literati, it is 
freq~ently assumed, by contrast. that a conspiracy of internationaJ 
"democracy" brought about the unnatural world coalition against us. 
Abroad th~ hypocritical phrase of the "liberation" of the Germans from 
autocracy is employed. At home the vested interests-we shall get to 
know them-manipulate the equally hypocritical slogan of the neces· 
sity to protect the "Ger~han spirit" from contamin<ltion by "democracy," 
or they look for other stapegoats. 

II has become customary. for instance, to criticize German diplomacy, 
probubly unjustifiably. It appears likely that on, the average it was about 
as good as that of other countries. A confusion is involved here. What 
was lacking was the direction of the state by a politician-not by a 
political genius, to be expected only once every few centuries. not even 
by a great political talent, but simply by a politician. 

5. The Limited Role of the Monat'ch 

This brings us straight to the discussion of those two powers which 
alone can be controlling and directing forces in the modem constitu
tional state, next to the all-encompassing officialdofY1; to the monardl 
and the parliament. 

The position of th~ German dynasties will emerge unscathed from 
the war unless there is a great deal of imprudence and nothing is learnt 
from the mistakes of the past. \Vhoever has had an opportunity to get 
together with German Social Democrats could almost always get them 
to admit, after an intensjve discussion, that "in itself" the constitutional 
monarchy was the suitable form of government for Germany in view 
of her special international situation. This was so long before August 
4. 1914, and I do not speak here of "revisionists," parliamentary dep
uties, or trade unionists, but of regular party functionaries, in part very 
radical ones. One need only look for a moment at Russia in order to 
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understand that the transition to parliamentary monarchy, as the liberal 
politicians desired it, would h.ave preserved the dynasty, destroyed the 
naked rule ";f the bUH!aucracy, and in the final result would have 
strength~led the country as much as it is now weakened. by the present 
republic of literati, irrespective of its leaders' idealism.17 In England it is 
well understood that the strength of British parliamentarism is related 
to tlJe fact that the highest position in the state is cxx:upied once and 
for all. We can discuss here neither the reasons for the importance d 
the mere existence d, a monarch nor the question of whether only a 
monarch.can play this role. For Germany at least we must reckon with 
the position of the monarch. We cannot be eager for an age of wars 
between pretenders and an era of counter-revolutions; for that our in
ternational position is too tenuous. 

However, in the modem state the monarch can never and nowhere 
be a counterforce against the pervasive power d the bureaucratt. He 
cannot supervise the administration. for it is a professionally trained 
apparatus and the modern monarch is never an expert, with the possible 
exception of military matters. Above all, the monarch is never a poli
tician with training obtained within the machinery of the parties or d 
diplomacy. Not only his education, but especially his constitutional 
position works against this. He does not gain his crown through a party 
contest, and the struggle for power is not his natural milieu, as it is for 
the politician. He does not personally experience the harsh realities 
of party life by descending into the political arena, but rather is removed 
from them through his privilege. There are born politicians, but they 
are rare. The monarch who is not one of them becomes a threat to his 
QWl) and to the state's interests if he attempts to govern by himself, as 
did the Tsar, or to exert inRuence with political means-through 
"demagogy" in the broadest sense of the word-in speech and writing, 
for the sake of propagating his ideas or projecting his personality. He 
then endangers not only his crown-that would be his personal affair
but the survival of the state. However. this temptation~nay, necessity 
-arises inevitably for a modem monarch if he is confronted only by 
bureaucrats, that means, if parliament is powerless, as has been the case 
in Germany for decades. Even from a purely instlumental viewpoint 
this has severe drawbacks. If there is no powerful parliament, the, 
monarch is today dependent upon the reports of officials for the super
vision of the work of other officials. This is a vicious circle. The con
tinuous war of the various ministries against one another, as was typical 
of Russia and also to some extent of Germany up to the present, is the 
natural consequence of such allegedly "monarchic" governments without , 
a political leader. This conBict of "satraps" involves most of the-time not 
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only diHeimas of opinion, but personal rivalries; the dashes between 
the ministries serve their chiefs as vehicles in the competition for the 
ministerial positions. If these are treated merely as bureaucratic bene
Sces, court intrigues, not substantive reasons or qualities of political 
leadership, determine incumbency. Everybody knows that personal 
power struggles are common in par liamentary states. The erIOr lies in 
the assumption that monarchies are diHerent in dris reg.lId. In truth, 
they have an additional problem. The monarch believes that he himself 
rules, whereas in fact behind this screen the bureaucracy enjoys the 
privilege of operating without controls and without being ~ccountable 
to anyWy. Flatterers surround the monarch with the ,romantic halo of 
power because he can replace the governing minister according to his 
discretion. However, monarchs like Edward VII of England and Leo-
pold II of Belgium. who certainly were not outstanding personalities, 
wielded much greater power although and because they ruled in strictly 
parliamentary fashion and never played a conspicuous public role, or 
at least never appeared in public in other than parIiamentaIY trappings. 
It is pure ignorance if such monarchs are treated as ,"shadow kings" in 
the phraseology of the literati, and it is stupidity if they tum the 
philistine gossip about their morals into a poli,rical yardstick. History 
will judge differently, even if their policies should ultimately fail-as 
so many great projects have come to naught. One of these two monarchs 
was even forced to change his court officials according to the parliamen
tary power constellation, but he brought together a world coalition; the 
other ruled only a small state, but he assembled a huge colonial empire 
(at least in-comparison to our colonial fragments). Whoever wants' ,to 

1ead in politics, whether he be monarch 01 minister, must know hO'f to 

play the modern instruments of power. The parliamentary system elimi
nates only the politically incompetent monarch-for the country's bene.
Dt Is this a "night-watchman state"ltI that managed to. attach to itself. 
despite,its very small population. the best parts of all continents? How 

, philistine is this hackneyed phrase that betrays so much of the resent* 
ment ci. the Unkrt4n. . 

Let us now tum to parliament. 

6. Weak and Strong Parliaments, Negative 
and Positive Politics 

Mod~m parliaments are primarily representative bodies of those ruled 
with bureaucratic means. After all. a ccttain minimum of ~onsent on 
the part of the ruled, at lea5t of the socially important strata, is a pre-
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condition of the durability of every. even the best organized, domina
tion. Parliaments are today the means of manifesting this minimum 
consent. For certain actions of the public POWt!l"S, enactment after pre
vious deliberation in parliament is obHgatory; this includes espedally 
the budget. The control over the raising of revenues-the budget right 
-is the decisive power instiument of parliament, 85 it has been ever 
since the corporate privileges of the estates came into being. However, 
as long as a par liament can support the complaints of the citizens against 
the administration only by rejecting appropriations and other legislation. 
or by introducing unenforcable motions, it is excluded from positive 
participation in the di,.ection of political affairs. Then it can only engage 
in "negative politics," that means, it will confront the administrative. 
chiefs as if it were a hostile power; as such it will be given only the 
indispensable minimum of information and will be considered a mere 
dragchain, an assembly of impotent fault-finders and know-it-alls. In 
turn, the bureaucracy will then easily appear to parliament and its 
voters as a caste of careerists and henchmen who subject the people to 
their annoying and largely superfluous activities. 

Things are different when parliament has accomplished the follow' 
ing: Either, that the administrative heads must be recruited from its 
midst-the parliamental')' system proper-, or that they need the express 
confidence of its majority for holding office or must at least resign upon 
losing its confidence-the parliamentary selection of the leaders; that 
thc:'Y must account for their actions exhaustively to parliament, subject 
to verification by that body or its commiuees-parliamentary acc01mt
ability of the leaders; further. that they must run the administration 
according to the guidelines approved by par liament--.pa,.liamenta,.y . 
control of the administration. Then the leaders of the dominant parties 
ha\"e a positive share. in government, and parliament becomes a factor 
of positive politics, beside the monarch who now governs no longer by 
virtue of his formal crown rights-at least not exdusively-, but by 
virtue of his personal influence, an inRuence which remains great in 
any case, but varies according to how pludent he is and how sure of his 
aims. This is what is meant by the Volksstaat [state of the people], ir
respective of whether the term is appropriate or not; by contrast, a par
liament of the ruled which can only resort to negative politics vis·a-vis 
a dominant bureaucracy represents a version of the Ob,.igkeitsstaat 
[state of the authoritiesJ. We are here interested in the concrete con
sequences of the position of parliament. 

Whether we hate or love parliamentary politics-we cannot elimi
nate it. At most, parliament can be made politically powerless, as Bis· 
marck ~id with the Reichstag. In addition to ~he general consequences 
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of "negative politics," the weakness of parliament has other results 
[which can be better understood if we first recall the role of a strong 
parliament}: Every conffict in parliament involves not only a struggle 
over substantive issues but also a struggle for personal power. Wherever 
par liament is so strong that, as a rule, the monarch entrustS the gov
ernment to the spokesman of a cIear<ut majority, the power struggle 
of the parties will be a contest for this highest executive position. The 
fight is then carried by men who have great political power instincts 
and highly developed qualities of political leadership, 'and hence the 
chance to take over the top positions; for the survival of the party out
side parliament, and the countless ideal, and partly very material, inter
ests bound up with it require that capable leaders get to the top. Only 
under such conditions can men with political temperament and talent 
be motivated to sub ject themselves to this kind of selection through 
competition. 

Matters are completdy different if under the label of "monarchic 
government" the appointment to the top positions is the outcome of 
bureaucratic advancement or accidental court acquaintaftce, and if a 
powerless parliament must submit to such a government formation. In 
this case, too. personal ambitions. apart from substantive issues, naturally 
playa role, but in very different, subaltern forms, and :.1 directions 
such as have been pursued in Cermany since 1890. Besides representing 
the local economic interests of inHuentiaI voters, petty subaltern job 
patronage becomes the major concern of the parties. The clash between 
Chancellor Bulow and the Center party [in 1906] was not due to 
politial differences, but essentially to the Chancellor's attempt to repudi
ate the party's patronage rights which even today still shape the per
sonnel composition of some central agencies of the !!~ich. The Center 
party is not alone in this respect. The conservative parties continue 
their office monopoly in Prussia and try to scare the monarch with the 

, spectre of "Revolution" whenever these benefices appear in danger. The 
parties which are permanently excluded endeavor to compensate them- . 
selves by running the municipal administrations and the public health 
insurance funds, and pursue in parliament, as the Social Democrats used 
to do, policies hostile to the government or alienated from the state. 
This is quite natural. for every party ~trives for power, that means, for 
a share in the administration and hence in the filling of offices. As far 
as the latter is concerned. our ruling strata are not to be outdone by 
any others, but they cannot be held accountable since job hunting and 
patronage occur behind the scenes a~ iYlvolve the subordinate positions 
which are not responsible for the persdflnel composition of the CIVi] 

~crvjcC', Our bureaucracy. in turn, ':,er,d;~~ from this state of affairs by 
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being free from peISOnal supervision; the only pria: it pays to the 
dominant parties are "tips" in the fonn of those small-time benefices. 
This is the natural result of the fact that the party Cor party coalition) 
which actually provides the majority for or against the government is 
not itself officially called upon to Sll the top political position. 

Pn the other hand, this system permits qualified bureaucrats who 
nevertheless have no trace of statesman-like talent to maintain themselves 
in leading political positions until some intrigue forces them out in 
favor of similar peISOnages. lbus; we have no less party patronage than 
any ether country, but we have it in dishonestly veiled form and in 
a manner which always favors certain partisan views aca:ptable at 
court. However, this partiality is by far not the worst aspect of tbe 
matter, It would be politically tolerable if it afforded at least an oppor
tunity for recruiting. from these rourt parties, leaders capable of guiding 
the nation. However. this is not the case. It would be possible only in 
a parliameptary system. or at least in one which makes the top positions 
available La parliamentary patronage. Here we encounter a purely formal 
obstacle embedded in the constitution. 

7. The Constitutional Weaknesses of the Reichstag 
and the PToblem of Leadership 

Article 9 of the Reich constitution [of 1871] reads that "nobody can ,. 
be simultaneously a member of the Btmderrat and of the Reichstag." 
Hence, whereas in parliamentary systems it is considered absolutely 
necessary tbat t!le leaders of the government a!e members of parli"ment, 
this is legally precluded in Germany. lbe Imperial chanceilor, a minis
ter representing M; state ir. the B'W~at, or an Imperial secretary of 
state, can be a member of a state parliament-for example, of the 
Pruss ian diet---.and can there influence or even lead his party. but he 
cannot sit in the Reichsttlg. lbis stipulation wa!: simply a mechanical 
imitation of ~he exclusion of the Briti:>h pee~ from the House of Com
mons (and probably carried over from the Prussian constitution). 
'Hence, it was an act of thoughtlessness; it must nOW be removed. This 
will not in itself be tantamount to the. intrcx:luction of the parliamentary 
s~stem or of parHamentary patronage, ~lll it will create the opportunity 
for a politically competent deputy to hold at the same time a major 
position In the Imperial government. I t is hard to see why a deputy who 
prt>W$ suitable for a top position should be forced to abandon his J» 
litica1 base before he can assume his post. 
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If Bennigsen had entered the government at the time [1877/781 
and had left the ReknsUlg, Bismarck would have turned an important 
political leader into an administrative official without parliamentary 
support, and the [National Liberal] party would have been taken over 
by its left wing or it would have disintegrated-and this perhaps was 
Bismardts intent. Today the fNational Liberal] deputy Schiffer has 
lnoa his inftuence in the party by joining the government and thus has 
sunendered it to its big business wing.l' In this manner, the parties 
are '~.. but instead of effective politicians the government gets 
officials without professional training in a bureaucratic career and with~ 
out a parliamentarian's inHuence. This results in the cheapest conceiv
ablt Eorm of "buying ofr the parties. Parliament ~omes a stepping·· 
stolle lor the career of talented would-be ~ries of state: This 
typk:ally bureaucratic idea is championed by political and legal likl'lti 
who consider the problem of German parHamentarism thus solved in a 
specifically "Gennan" manner! These same circles sneer at job hunting. 
which appears to them as an exclusively 'Western European" and 

\ "democratic" phenomenon. They will never undetStand that parliamen
tary leaders seek office not for t,he sake of salalY and rank, but of power 
and the attending responsibility, and that these leaders can ~ . 
only if they have a parliamentary following; these circles will also never 
comprehend that there is a difference between making parliament a 
recruiting ground for leaders or for bureaucratic careelists. For decades 
the same groups have ridiculed the German parliaments and their 
parties for seeing in the· government something of a natural enemy. But 
they are not in the least disturbed by the fact that ~ause of the limita
tion-directed exclusi~e1y against the Reichstag--<lf Article 9, Bundesrat 
and Reichstag are treated by the law as hostile poweIs which can relate 
to one another only through declarations from the latter's rostrum and 
the formerts conference table. It should be left to'the conscientious con
sideration of a statesman, of the government empowering him, and 
of his voters, whether he can combine with his office a parliamentary 
mandate, parry leadership or, at any rate, pnrticipation in a party, and 
whether the instructions according to which he votes in the Bundesrat 
are cOl1lpatible with his own convictions for which he stand~ in the. 
ReichsUlg.to The man who is responsible for instructing the "presiding" 
[i.e., the Prussian} vote in the Bundesrat-the Imperial chancellor and 
Prussian forcign minister·-should be free to exert his inBuence as a 
party member in the Reichstag, in addition to presiding over the Bun· 
desra: under the supervision of the representatives of the other states. 
Nowadays, of COUlse, it is considered "noble" if a statesman stays aloof 
from the parries. Count Posadowsky even believed that he owed it to 
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his earlier office [secretary of the interior from 1897 until 1907] to re
main unaffiliated with any party, that means. to misuse the Rekhstag 
in the role of an ineffective academic rhetorician. Why ineffective? 
Because of the way in which parliament conducts its husiness. 

The speeches of the deputies are today no longer personal professions, 
stilI less attempts to win over opponents. They are official statements 
addressed to the country ("through the window"). After representatives 
of all parties have spoken once or twice in turn, ,the Reichstag debate 
is closed. The' speeches are submitted beforehand to a party caucus, or 
at least agreed upon in all essentials. The caucus also determines who 
will speak for the party. The 'parties have experts for every issue, just 
like the bureaucracy. It is true that besides their worker-bees they have 
drones who are useful for rhetorical fireworks, if used cautiously. By 
and large, however, those who do the work also have, the influence. 
Their wo-:k is done behind ·the scenes, in the meetings of the committees 
and the caucuses and especially in the private offices of the most active 
deputies. For instance, Eugen Richter's position was impregnable, even 
though he was very unpopular in his own [Progressive] party, because 
of his great working capacity and his unexcelled knowledge of the 
budget He may have been the last deputy who could check upon the 
war minister's use of every penny, down to the last canteen. Despite 
their annoyance, officials of the War Department have several times 
expressed their admiration to me about Richter's grasp of these matters. 
Presently Matthias Enbergds position in the Center party rests on his 
tremendous, bee-like industry, without which the influence of tMs 
politician, whose political talent is quite limited, would scarcely be 
und.:rstandab le.v1 

However, industIY qualifies a man neither for leadership ill govern
ment nor in a party-two things which are by no means as d'Hferent as 
our romantic literati believe. To my knowledge'> all German parties had 
in the p1st men with the talent of political leadership: von Bennigsen, 
von Miquel, von Stallffenberg. Volk and others among the National 
Liberals, von Mallinckrodt and Windhorst in the Center party, von 
Bethusy-Huc, von Minnigcrode, von MantellH'e] among the Consen'll
tives, VOT' Saucken-Tarplltschen among the Progressh1cs, and von Voll
mar among the Social Dernocfilts. They all p3jsed away or left parlia
ment, like Bennigsen in the eighteen-eighties, because they could not 
enter the government as party leaders_ If deputies do become ministers, 
like von Miquel and Moller, they must abandon their earlier political 
\'ommitments in order to fir into the purely bweallcratic ministries. CAt 
t~t time l\'1011er said that he was in the unyleasant position <l having 
made 11!S private vicws known In his earlier spe~('h('s "s ;~ ,jcptlty!,~ 
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However, there are a great many born lealkrs left in Germany. But 
where are they? The'answer is now easy, As an illustration, I refer to 
a man whose po1itical views and attitudes toward social reform are 
radically opposed to mine: Does anybody believe that the present di
rector of Krupp, fOImerly a civil servant and active in East-German 
colonization politics, was destined to manage Germany's largest industrial 
enterprise rather than to Iun a key ministry or a powerful parliamen
tary party~2Z Why then does he do the one and would presumably, 
under the present conditions, refuse the othel? To make more money? 
I assume instead another very simple reason: Namely, that in face of 
the powerlessness of parliament and the resulting bureaucratic character 
of the ministerial positions a man with a strong poWer drive and the 
qualities that go with it would have to be a fool to venture into this 
miserable web of mutual resentment and on this slippelY Boor of court 
intrigue, as long as his talents and energies can apply themselves in 

-fields such as the giant industrial enterprises, cartels, banks and whole
sale nrms. People of his type prefer to nnance All-German newspapers 
ana to open them to ,the scribbles of the literati. Stripped of all phrase
ology, our so-called monarchic government amounts to nothing but this 
process of negative selection which diverts all major talents to the serv
ice of capitalist interests. For only in the realm of private capitalism is 
there today anything approaching a selection of men with leadership 
talents. Why~ Because Gemutlichkeit-in this case: the rhetOlic of the 
literati---comes to an end as soon ~s economic interests involving millions 
and billions of Marks and tens and hundreds of thousands of workers 
are affected. 2~ And why is there no such selection in government? Be
cause one of the worst legacies of Bismarck's rule has been the fact that he 
considered it necessary to seek cover for his caesarist regime behind the 
legitimac;y of the monarch. His successors, who were no Caesars but 
sober bureaucrats, imitated him faithfully. The politically uneducated 
nation took Bismarck's rhetoric at its face value, and the literati pro
\lided the usual applause. This stands to reason because they examine 

, the future officials and consider themselves officials and fathers of of
ficiak Their resentment ~ directed against everybody who seeks and 
gains power without legitimizing himself through a diploma. Since Bis
marck had dishabituatcd it f~om worrying about public affairs, and for
eign t'vlicy in particular, the n&tion permitted itself to be talked into ac
cepting ~omething as "monarchic government" which in truth amounted 
tc;, the unchecked rule of the bureaucracy. Under such a system qualities 
of political leadership have ne\ler been born and brought to fruition any
\'';'It.[I: j,-. ,he world. Our -chill service does indeed include men with 
1,., ~er"i,'. : ... 1-+..J. ..... 1.~, Tl<liiij;:;i; we L~ftainl)' would not want to deny this here. 
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However, the conventions and internal peculiarities of the bureaucratic 
hieran:hy severely impede the career opportunities precisely or such 
talents, and the whole nature of modem officialdom is most unfavonhle 
to the development of politkal autonomy (which must be dist.inguished 
from the inner freedom of the private individual). The essence cf 
politics-as we will have to emphasize time and again-is struggle, the 
recruitment of allies and of a volun1ary following; to get training in this 
difficult art is impossible under the career system of the Obrigkeitsstaat. 
It is well-known that Bismarck's school was the Frankfurt Federal Diet.u 

In the army, training is directed toward combat, and this can produce 
military leaders. However, for the modem politician the proper palaestra 
is the parliament and the party contests before the general public;: 
neither competition for bureaucratic advancement nor anything else 
will provide an adequate substitute. Of course, this is true only of a 
parliament and a party whose leader can take over the government. 

Why in the world should men with leadership qualities be attracted 
by a party which at best can change a few budget items in accordance 
with the voters' interests and provide a few minor benefices to the 
proteges of its higshots? What opportunities can it offer to potential 
leaders? The tendency towards merely negative politics of our parlia
ment is reSected today in the most minute details of the agenda and con
ventions of the Reichstag and the parties. I know of quite a few cases in 
which young political talents were simply suppressed by the old guard 
of deservIng local notables and paIty bigwheels. This happens in every 
gtIild, and it is quite natural in a powerless parliament restricted to 
negative politics, since in an institution of this kind the guild instincts 
will predominate. A party oriented toward sharing governmental power 
and 'responsibility could never afford this; every member would know 
that the sUIvival of the party and of all the interests which bbd him to 

it d'.O'pends upon its subordination to qualiied leaders. Nowhere in the 
,"")r~d, I1"1t even in England, can the parliamentary body as such govern 
<li.d d~rennine policies. The broad mass of deputies functions only as a 
follOWing for the lelider or the few leaders who form the government, 
dnJ it blindly rollows them as long as they are successful. This is the 
way it should be. Political action is always determined by the "principle 
of !:mall numbers," that means, the superior political maneuverability 
of small leading groups. In mass states, this caesarist element is in
eradicable. 

However, this element alone guarantees that responsibility toward 
the public, which would evaporate within an assembly governing at 
large, rests upon dearly identifiable persons. This is especially true of 
a democracy proper. Officials elected directly by the people nave proven 
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themselves in two situations: First, in the local cantons, in which the 
~ members of a stable population know one another personally and where 
elections. can be detennined by a peIson's reputation in the neighbor
hood community. The second case, which holds true only with con
siderable resavations, is the election to the highest political office in a 
mass state. It is rarely the most outstanding man, but usually at least 
a suitable political leader who obtains supreme power in this way. How
ever, for the mass of officials in the middle ranks, especially those who 
need a specialized training, popular election as a rule fails completely, 
and for understandable reasons. In the United States the judges ap
pointed by the President towered above those elected by the people in 
terms of capability and integzity. The man who appointed them was, 

,after alL responsible for the official's qualification, and the luling party 
suffered later if glOSS abuses occurred. In the United States, equal suf
frage has resulted time and again in ·the election, as lord mayor, of a 
popular trustee who was largely free to create his own municipal ad
fllinistration. The English parliamentary system equally tends toward. 
the development of such caesarist features. The pIime minister gains 
an increasingly dominant position toward parliament, out of which he 
has come. 

Just like every other human organization, the selection of political 
leaders through the parties has its weaknesses, but upon these the Ger
man literati have dilated ad nauseam during the last decades. Of course, 
the parliamentary system. too, expects qf the individual that he subordi
nate himself to a man whom he can of~en accept onty as the "smaHer 
evil." But the Obri~it5~taat gives him no choict.: at all <ind imposes 
upon him bureaucrats i.lstead of ieadf!rs, \-'11ikh certamly make') for a 
bit of a difference, l\to·<'!ovp.r, plutOC'racy Bouriihes in G~rmany as much 
as in other countries, if VJlii in somewhal diff~rent form~ The literati 
depict the gzeat r.apitalis~ powels in the -1arkest colors ar.d, it should be 
noted, without any encllmberinrs knowledge. There are SO'me soliJ re<i' 

. SOilS behind the fact that !hc<,(:,,~!y powelS, which. lmow their own 
interests far b~tt('r thiW l}.ose "'.r.hr. hai,'~-:":,isl~;, ral.ge them:.elve~ unan
imous.ly on the sl~,,! of the Gureaucratk 01n'igkeit~staat and against de
mocracy md parliamcntarism; t.his is e~,(ci3nV li"Ue of heavy industry, 
the most ruthle:.s of these upitali;;: MWCrs, but these reasons remain 
bey;Jnd the ken of the literary philistines. In their moralizing fashion, 
they score the fact that the party ieader; aT'! m0ved by the will to power 
and their following by selfish interest 5n office-holding-as if the bu
Ieaucratic aspirants were not equally career- and salary-minded, but 
lathe .. inspired by the most selfless motives. The role of demagogy in 
the power stluggle ;s demonstrated to everybody by the cUltent (JanuaIY 
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1918) newspaper campaign about who should be the German foreign 
minister, a campaign encouraged from certain official quarters.n This 
proves tha tan allegedly monarchic government facilitates the most 
pernicious misuse of the press in the pursuit of office and of inter
deparonental rivalries. This state of affairs could not be aggravated in 
any parliamentary system with powerful parties_ 

The motives of party members are no more merely idealist than are 
the usual philistine interests of bureaucratic competitors in promotion 
and benefices. Here as there, personal interests are usually at stake (and 
this will not change in the vaunted state of corporate solidarity, which 
the literati envision). It is of crucial importance, however, that these 
universa1 human frailties at least do not prevent the selection of capable 
leaders. But in a party this is possible only if the leaders know that in 
case of victory they will have the powers and the responsibilities of 
government. Only then is this selection possible, but it is not assured 
even then. For only a' working, not a merely speech-making parliament 
can provide the ground for the growth and selective ascent of genuine 
leaders, not merely demagogic talents. A working parliament, however, 
is one which supervises the administration by continuously sharing its 
work. Before the war this was not possihle in Germany, but afterward 
it must be possible, or we will have the old misere. This is our next 
topic. 

111 

. The Right of Parliamentary Inquiry and the 

Recruitment of Political Leaders 

The whole structure of the German parliament has been oriented 
toward negative politics: critique and complJint, the deliberation, modi
fication and passing of governmental bills, All parlhmentary COnven
tions correspond to this I.ondition. Becau~e uf the lack of public interest, 
we unfortunately do not have any political analyses of the actual opera~ 
tions of the Reichstag, ~ they exist for foreign parliaments; we only 
have solid legal studks of the rules of procedure, However, if you talk 
to a deputy (Ibout aI'? th:-,;d('\'3ta of paILil,: r:tary organization, you are 
immccJi;,rdy confwr; ) ,,\";th .'1u.merous "o;:w~nt:on~ which e"ist only 
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for the t.Qmforts, vanities, wants and prejudices of tired parliamentary 
dignitaries and impede any political effectiveness of parliament. In this 
way even the simple task of continuous parliamentary supervision over 
the bureaucracy is handicapped.. Is this supervision superfluous? 

Our officialdom has been brilliant wherever it had to prove its sense 
of duty, its impartiality and mastery of organizational problems in the 
face of official, clearly formulated tasks of a specialized nature. The 
present writer, who comes from a civil-service family, would be the last 
to let this tradition be sullied. But here we are concerned with political, 
not bureaucratic achievements, and the facts themselves provoke the 
recognition which nobody can tluthfully deny: That bureauc'Facy failed 
completely whenever it was expected to deal with political problems. 
This is no accident; rather, it would be astonishing if capabilities in
herently so alien to one another would emerge within the same po-
litical structure. As we have pOinted out, it is not the civil servant's task 
to enter the political arena fighting for his own convictions, and in this 
sense to engage in the political struggle. On the contrary, 'his pride lies 
in maintaining impartiality, hence in disregarding his own inclinations 

\ and opinions, in order to adhere conSCientiously and meaningfully to 
general rule as well as special directive, even and particularly if they 
do not correspond to his own political attitudes. But the heads of the 
b~reaucracy must continuously solve political problems-problems of 
Machtpolirik as well as of Kulturpolit,ik. Parliament's first task is the 
supervision of these policy-makers. However, not only the tasks aSSigned 
to the top ranks of the bureaucracy but also every Single technicality 
on the iower administrative levels may become politically important and 
its solution may depend on political criteria. Politicians must be the 
countervailing force against bureaucratic domination. This, however, 
is resisted by the power interests of the administrat,ive policy-makers, 
who want to have maximum freedom from supervision and to establish 
a monopoly on cabinet posts. 

I. Effective Supervision and the Power Basis 
of Bureaucracy 

Effective supervision over the officialdo~I' depends upon certain 
preconditions. 

Apart from being rooted in the administrative division of labor, the 
power of all bureaucrats rests upon knowledge of two kinds: First, tech
nical know-how in the widest sense of the word, acquired through 
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speciali%ed training. ~ether this kind of knowledge is also represenbl 
in parliament or whether deputies can privately consult specialists in a 
given case, is incidental and a private matter. There is no substitute..for 
the systematic cross-examination (under oath) of experts before a parlia;. . 
mentary commission in the presence of the respective departmental 
officials. This alone guarantees public supervision and a thorough in
quiry. Today, the R~chstag simply lacks the right to proceed in this 
fashion: the constitution con<kmns it to amateurish ignorance. 

However, expertise alone does not explain the power of the bu· 
reaucracy. In addition, the bureaucrat has official inf0T?n4tion, which 
is only available through administrative channels and which provides 
him with the facts on which he can base his actions. Only he who can 
get access to these facts independently of the officials' good will can ef· 
fectively supervise the administration. According 10 the circumstances, 
tbe appropriate means are the inspection of documents, on-the-spot in· 
quiry and, in extreme cases, the official's cross-examination under oath 
before a parliamentary commission. This right, too, is withheld from 
the Reichstag, which has delibelately been made incapable of gaining 
the necessary informatio~. Hence, in addition to dilettarttism, the Reicks
tag has been sentenced to ignoranCe-plainly not for' technical reasons, 
but exclusively because the bureaucracy's supreme power instrument is 
the transfonnation of official infonnation into classified material by 
means of the notorious concept of the "service secret." In the last 
analysis, this is merely a means of protecting the administration against 
supervision. While lower ranks of the bureaucratic hierarchy are super
vised and criticized by the higher echelons, all controls, whether tech·, 
nical or .political, over these pollcy-making echelons have failed com- . 
pletely. The manner in which administrative chiefs answer questions 
and critiques in the Reichstag is often disgraceful for a self~on£dent 
people; it has been possible only because parliament cannot avail itself, . 
through the "right of investigation" (Enqueterecht), of the facts and 
technical vie"""Nints, knowledge of which alone would pennit steady 
co-operation with and influence upon the administration. TIlls must be 
changed first. Of course, the Reichstag committees are not supposed 
to immerse themselves in comprehensive studies and to publish fat 
volumes--this will not happen anyway because the Reichstag is too busy 
with other things. The parliamentary right of inquiry should be an 
auxiliary means and, for the rest, a whip. the mere existence of which 
will force the administrative chiefs to account for their actions in such 

.• a way as to make its use unnecessary. The best accomplishments bf the 
British parliament have be~n due to the judicious use of this right. The 
integrity of British officialdom and the public's high level of political 
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sophistication are largely founded on it; it has often been em~,hi1SiZed 
that the best IIldicator for political lild!.Jrity iies in tht: manner in which 
the committee proceedings arc followed by th\! ..3ritish press and its 
readers. This maturity is reflected not in voles uf nO-i:onfidem:e, indict· 
ments of minislcrs and similar spectades of French-Italian unorganized 
parliamentamm, but in the fact that the nation keep::. itself informed 
about the conduct of its affairs by the b,lreaucracy, and continuously 
supervises it Only the committees of a powerful parliament can be the 
vehicle for exercising this wholesome pedagogic influence. Ultimately, 
the bureaucra(.y can only gain by such a development The public's 
relationship to the bureaucracy has rarely shown such want of compre
hension as in Germany, at least in comparison with countries that have 
parliamentary traditions. This is not astonishing. In our country, the 
problems with which the officials must deal are nowhere visible. Their 
achievemen.s can never be understood and appreciated and the sterile 
compJaints abou,t "Saint Bureau~ratius"-instead of positive ·critique
cannot be overcome so long as- the present condition of uncontrolled 
bureaucratic domination pelsists. Moreover, the power of officialdom 
wouid not be wea~en~d wherever it has its proper place. In depart
mental affairs, the pennanent under-secretary (Geheimrat) who has 
specialized in a given field has the edge over his minister, even the 
minister who has been a career official; this is true for England just as 
for Germany. That is quite appropriate, for nowadays specialized train
ing is an indispensable precondition for the knowledge of the technical 
means necessary to the achievement of political goals. But policy-malting 
is not a technical affair, and hence not the business of the professional 
civil servant. 

2. Parliament as a Proving-Ground for Political Leaders 

The continuous supervision which would be introduced. by the 
seemingly unspectacular right of parliamentary inquiry is the basic pre
condition for ali further reforms aiming at an increase of parliament's 
share in government. This change is also the indispensable presupposi
tion for turning parliament into a recruiting ground of political leaders. 

- German literary fashion likes to discredit parliaments as arenas for "mere 
speech-making." Similarly, though with far more wit, Carlyle had 
thundered against the British parliament three generations ago, and yet 
it became the decisive agent of British world power. Today political 
(and military) leaders no longer wield the sword but resort to quite 
prosaic sound waves and ink drops: written and spoken 'Words. What 
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matl:e[, is that intelligence and knowledge, strong will and sober eX
perienLt determine these words, whether they be commands or cam
paign speeches, diplomatic notes or official statements in p:lrliament. 
However, ignorant demagogy or routinizaJ impotcnc~r both-prevail 
in a parliament which can only critici2e without getting access to the 
facts and whose leaders are never put into a situation in which they 
must prove their mettle. It is part of that sOr!}' story of pr,Jitical im
maturity, which a wholly unpolitical era prodticeJ in our country, that 
the German philistine looks at political institutions such as the British 
parliament with eyes blinded by his OWn environment; he .believes that 
he can smugly look down at them from the heights of his own po!itical 
impotence and he fails to consider that the British parliament became, 
after all, the proving ground for those political leaders who managed 
to bring a Cjuarter of mankind under the rule of a minute but politic.lll 
prudent minority. The main point is that to a significant degree d· IS 

subordination has been voluntary. Whele are the comparable achicJe
ments of the much-praised German Obrigkeitsstaat? The political prt'·,.I3-
ration for such achievements is, of course, not acquired by making 
ostentatious and decorative speeches before parliament, but omy throu~h 
steady and strenuous work in a parliamentary career. None of the our· 
standing English leaders rose to pre-eminence without experience in 
the committees and, often, in various government agencies. Only such 
intensive training, through which the politician must pass in the com
mittees of a powerful working parliament, tums such an assembly into 
a recruiting ground not for mere demagogues but for positively partici
pating politicians. Until today the British parliament has been un
paralleled in this respect (as nobody can honestly deny). Only s~lch 
co-operation between civil servants and politicians can guarJ ltee the 
continuous supervision of the administtation and, with it, the political 
education of leader'S and led. Publicity of administration. enforced by 
effective parliamentary oversight, must be demanded as a precondition 
for any fIUitful parliamentary work and political education. We, too, have 
begun to embark on this road. 

3. The Importance of Parliamentary Committees 
in WaT and Peace 

The wartime exigencies, which have done away with quite a few 
~onservative slogans, have brought into being the M:'in Committee 
(Hauptausschuss) of the Reichstagfc its operations still ,leave much to 

be desired, but its at least a step toward an effective parliament. Its 
insufficiency from a political viewpoint has been due to the pernicious 
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and unorganized form in which publicity was given to very sensitive 
problems; the discussions occurred among too large a circle of deputies, 
and for that reason they were bound to be emotional. It was simply 
dangerous mischief that hundreds of persons knew about confidential 
military and diplomatic matters (witness the issue of submarine war
fare); as a result, such information was handed on privately or found 
its way into the pre5S, inaccurately or in the form of sensational allusion. 
Current deliberations of foreign and military policy belong before a 
small circle of trusted representatives of the parties. Since politics is 
always made by a small number of persons, Ihe parties, too, must be 
organized for the vital political issues nOI in the manner of guilds, but 
in that of a following. Their spokestnen must be "leaders," that means, 
theyrnusl have unlimited authority for making important decisions (or 
they must be able to get this authority within a few hours from com
mittees that can be 'called together at any ,time). For its designated 
single purpose, the Committee of Seven of the Reichstag was a step that 
seemingly led in this direction.2

! The vanity of the administrative chiefs 
was taken inw account by calling this body "provisional" and by at
tempting not to treat the parliamentarians as representatives of their 
parties---an attempt that would have destroyed the,Committee's politi
cal significance and fortunately failed. There were good technical rea
sons for bringing these seven party representatives together with govern
ment repre5entatives, but instead of the seven plenipotentiaries of the 
Bunaesrat it would have been better to draw upon just three or four 
delegates of the larger non-Prussian states and, for the rest, to call in 
the four or five top military men or their deputies. At any rate, only a 
small group of men who are obliged to be discreet can prepare political 
decisions in very tense political situations. Under the wartime condi
tions it was perhaps appropriate to establish such a mixed committee 
uniting the representatives of the government with those of all major 
parties. In peacetime, an arrangement that would draw in party repre
sentatives on a -simihir basis might be equally useful for the deliberation 
of sensitive political issues, especially in foreign politicS. For the rest, 
however, this system has a limited utility; it is neither a substitute for 
genuine parliamentary reform nor a means for the creation of co
ordinated governmental policies. If these policies are to be supported by 
several parties, consensus could b~ established in discretionary meetings 
between the government leaders and representatives of the parliamentary 
maj01ity. A committee in which Independent Socialists and Conserva
tives sit together cannot possibly fulfill this function of formulating 
a political will Any expectations along these lines would be politically 
unrealistic, since such structures cannot facilitate the pur~1it of consist
ent policies. 
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By contrast, ror the peacetime ~upervision of the l>ureaucracy spe- . 
cialized mixed committees, following upon the Hauptausschuss, might : 
well prove suitahle, provided the public is kept informed and effective :' .. 
procedures are designt;d that can preserve unitormity in the face of the.': 
specialized subject matter dealt with in the various subcommittees 
which would dlaw upon representatives from the B'Undesrat and the : 
ministries. The possible political effectiveness of such an arrangement.' 
will, of course, depend ,completely upon the future role of the Reicks. , 
tag and the structure of its parties. If things remain as they are, if the i 

mechanical obstacle of Article 9 of the constitution is retained and 
parliament continues to be limited to "negative politics"-and the hu- ' 
reaucracy obviously aims at this perpetuation-, then the parties will·' 
probably impose petty mandates on their !epresentatives in the com
mittees; they will certainly not pnt them policy-making powers; more-.; 

over, each will go its own way pursuing petty emoluments for its· 
prot~~s. The whole anangement would then become a useless and 
time·-consuming annoyance to the administration, not a means of ~ .' 
Iitical training and of fruitful co<>peration. The positive result would 
in that case at best be something similar to the proportional patronage 
practiced in some Swiss Cantons: the individual partie9 peaCefully 
divide their inHuence over the administration, and this lessens conflict 
among them. (However, it is very doubtful whether even this relatively 
negative result can be obtained in a mass state that is confronted with 
major political tasks. To my knowledge, the Swiss have divergent 
opinions about the positive effects of this practice, and these must of- . 
COUIse be evaluated very differently in a large state.) Uncertain as these. 
idyllic perspectives are, he who values most the elimination of party 
conflict will be pleased about them, and the bureaucracy will expect 
from such a practice the perpetuation of its power by continuing the 
system of petty payoffs. If, in addition, bureaucratic positions were to 
be divided proportionally among the various parties acceptable at court, 
it would be even easier to produce "happy faces all around." However, 
such' a peaceful redistrihution of benefices in the Pruss ian interior ad
ministration is most unlikely, given the monopoly of the Conservative 
party on the posts of Landrtite, Regierungs- and Oherprtisidenten. More
over, in purely political terms, not much more would come out of it 
than benefices for party bu~ucrats, rather than political power and 
responsihility for party leadeIs. This would certainly not be a suitahle 
means for raising the political level of parliament It would be a com
pletely open question whether in this manner the public supervision 
of the administration and the requisite puhlic maturity could be 
increased. 

At any rate, even the simplest administrative matters cannot be 
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adequately discussed in such a bureaucratized committee unless its right 
to procure the n~ry technical and administrative information at 
any time is fully guaranteed. The bureaucracy's status interests, or more 
bluntly, its vanities and its desire to perpetuat~ the absence of controls, 
are the sole obstacles in the path of this demand-which, moreover, 
does not even imply the introduction of parliamentaIY government, 
but merely one of its technical preconditions. 

The only substantively relevant objection which constitutional ex~ 
perts usually raise against the right of inquiry is that the Reichstag is 
completely autonomous with regard ~ its agenda, and hence the given 
majority might one-sidedly refuse an investigation or influence it in such 
a fashion as to make unwelcome ii~dings impossible. Without any 
doubt, this discretion (Article 27 of the Reich constitution), which was 
adopted uncritically from English theory, is not suitable here. The 
right of inquiry must be guaranteed by new legislation; i~ particular, it 
must be ·established unconditionally as a minority right-let us say, in 
the fonn that one hundred deptities must be able to demand an inquiry, 
and such a minority must of course also have the right to be represented 
in committees, to ask questions and to write dissenting opinions. To 
begin with, this is necessary in order to provide the countervailing 
power of publicity against any abusive parliamentary majority and its 
welI~known dangers, a counterweight that does.not exist in other states 
and up to now has been effective in England only by virtue of the 
mutual party courtesy. However, other guarantees will also be required. 
As long as the industries compete with one another, especial1y those of 
different countries, it will be imperative to protect· their technological 
secrets against tendentious publicity. The same protection must be ex
tended to military technology, and also to pending questions of foreign 
policy, which prior to their ultimate decision shCMld ~ discussed only 
before a small group. It is an error of some, particularly of Russian, 
literati that foreign affairs-such as the conclusion of a peace between 

, warring nations-can be successfully conducted by outdoing one another 
in the public pronouncement of general "principles," instead of resorting 
to sober deliberations of the best possible compromise between the in
evitably antagonistic national interests that 'lurk behind these alleged 
"principles."28 At this very moment the facts make a mockery oUl: of 
this notion. Certainly the means by which the faults of our past must 
be remedied are very different from these amateurish ideas -of political 
literati. The opinion widely held in democratic circles that public di
plomacy is a panacea-and always works for peace-is in this very 
generalized form a misconception. It has a certain appropriateness for 
final and thoroughly considered positions, but not-as long as there 
are competing states-for the process of deliberation; the same holds 
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true, of course, for competing industries. In direct contrast to the mility 
of public scrutiny in the realm of public administration, at the stage 
of foreign policy deliberations such publicity can most severely disturb 
the rationality and soberness of deciSion-making and hence even en
danger or prevent peace. The events of the present war have ·demon
strated this very clearly. However, we shall discuss foreign politics in 
a separate section [cf. sec. iv, below J. 

4. Domestic C rises and the Lack of" 
P arliamentl!lry Leader ship 

" 
At this poiIlt we would merely like to add some observations on the 

manner in which nowadays the lack of parliamentary 'leadership shows 
up in domestic crises. The events of Erzberger's rpeac~J move in July 
[I 917) and of the two subsequent crises were instructive on this score.n 

All three occasions have clearly shown~ the consequences of a situation 
in which I) government and parliament confront one another as divided 
organs, the latter being a "mere" representation of the ruled and there
fore oriented toward "negative politics," 2.) the parties are guild-like 
bodies since political leaders cannot find their vocation in parliament and 
hence no place in the parties, 3) the executive is in the hands of bu
reaucrats who are neither party leaders nor contlnuously in touch with 
them, but instead stand "above" the parties-to use the coiwentional 
status-conscious phraseology-and hence cannot lead them. When a 
strong parliamentary majority insisted on a positive decision by ~e 
government, the system failed at once. The puzzled government had to 
let the reins drag because it had no foothold in the party organizations. 
The Reichstag presented a spectacle of complete anarchy because the 
(so'called) party l~ders had never held executive positions and were 
also at the time not considered future heads of government The parties 
were confronted with a completely novel taS& to which nelther tr,c::ir 
organization nor their personnel could measure up-the formation of a 
government. Of course, they were totaUy unable to succeed on this 
score, nor did they really try, for none of them, from the extreme right 
to the extreme left, had a man who was a recognized leader; the same 
held for the bureaucracy. 

, For forty years all parties have operated on the assumption that the 
Reichstag merely h~s the function of "negative politics." The "will to 
impotency," {Q which Bismarck had condemned them, was shockingly 
obvious, [in July 1917). They did not even partidpate in the selection 
of the new leadership; the vanity of the bureaucracy would not even 
tolerate that much at this critical moment, although the most ~imple pro· 
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denee would have prescribed it. Instead of putting to the parties the 
captious question whom they would like to propose as candidates or, 
more practically, ho~ they looked upon the various possibJe candidates, 
the bureaucracy did not budge from its prestige-ridden view that the 
fonnation of the gavcmment did not concern the RekhsUlg_ Forces 
outside of parliament [in particular, General Ludendorffl intenreJ~ed 
and set up the new government, which in tum did not submit to the 
Rekhsf4g a definite proposal with a categorical demand for a clear Yes 
or No answer. As ~ remembers, the new chancellor (Dl". Georg 
Michaelis) was forced into making several contradictory statements about 
the mOSt important point [the Peace Resolution of the majority partiesl 
and had to accept,supervision by the Committee of Seven on a point 
of foreign affairs [the German response to the Papal peace note of 
August 191'7 J simply because he did not have parliament's confodence. 
It goes withou~ saying that this unpleasant s~tacle, which was bound 
to impair Gennany's prestige, reinforced the literati's comforting convic
tion that parliamentarism was "impossible" in Germany; they kept ta1k
ing of parliament's "failure." Actually, something very different failed: 
the bureaucracy's attempt at manipulating parliament, .the very system 
that for decades had been at work, with the applause of the literati, to 
prevent parliament from making any positive political contributions, all 
in the interest of bureaucratic independence. The situation would have 
been completely different in any other mode of government in which 
t!SpODsibility rested squarely, or at least significantly, upon the shoulders 
of the party leaders; this would have offered an opportunity for poJitical 
talents to help shape the country's fortunes from inside parliament. Then 
the parties could not have permitted themselves such- a petty-bourgeois 
and guild-like organization as the one now prevailing in the Rekhslag. 
They would have been compelled to subordinate themselves to leaders 
ipstead of to diligent civil~ervice types, such as prevailed especially in 
the Center Patty, who woUld lose their netve at the crucial moment. 

, In such a crisis the leaders would have been obligJ!d to form a coalition, 
which would havelroposed to the monarch a constructive program and 
the men capable 0 canyirtg it out. However, under the given circum
stances nothing but purely negative ~cs were possihle. 

[Michaelis,] the new chancellor selected from outside parliament [in 
JulY 1'917 J. was confronted with a chaotic situation that soon resulted 
in the old condition. True ~ough, a number of very capahle parlia
mentarian.s moved into high gowmment office, but because of Article 9 
of the Constitution they lost ·4aBue:nce in their own parties~ which 
•• were hebepded and became disoriented.ao The SlIDe happened in 
dle.oises of', __ and October [1917]. Again the ~-faned 
completely ~ the men in charge clung tenaciously to the Tiew that 

 



pAIU..IAMBNT AND GOVERNMENT IN CUMANT [A". 11 

they should not maintain continuous contact with the party leaders and 
not even hold preliminary talks with representatives of those parties 
whose hacking they desired or hoped for. The mere fact that the new 
chancellor appointed in November h917, Count Hertling],.got in touch 
with th.;. majority parties before taking office, and the further fact that 
all purely politiEal ministries were now taken over by experienced 
parliamentary deputies. made it possible at long last to run the machinery 
of domestic politiCs with reasonable ease,' although Article 9. Sentence 
:2., continued to show its harmful effects.n . The January r 1918] crisis 
proved even to the most benighted mind that parliament is nOt the source 
of our domestic troubles; rather, they have two sources: (I) the abandon· . 
ment of Bismarck's strict principle that the generals conduct the war 
according to military rationale but that the head of the government 
concludes peace according to political considerations (of which stra· 
tegic desiderata are only one factor); (2.) even more importantly, the 
fact that some subaltern courtiers found it compatible with an allegedly 
"monarchic" government to leak policy deliberations to the press to 
henefit certain political parties. u 

Our conditions can teach everyone that rule by career officials is not 
tantamount to the absence of party rule. A Landrat must be a Conserva· 
tive in Prussia, and since 1878-when the eleven most fruitful yars ci 
Getman parliamentary work ended--Qur pseudo-parliamentarism has 
rested on the partisan axiom that every government and itsrepresenta
tives must be "conservative," with only a few concessions to the patronage 
of the Prussian bourgeoisie and of the Center party. This and nothing. 
else is meant by the "impartiality" of the bureaucracy. This state of 
affairs has not been (!hanged by the lesson which the war taught in all 
other countries: that all parties sharing in the government become 
"patriotic." The partisan interests of the conservative bureaucracy and 
of its allied interest groups dominate the government. We are now 
confronted with the inescapable consequences of this "cant," and we will 
continue to face them in peacetime. Not parliament alone but the whole 
governmental system will have to pay for it. 

5. Parliamentary Professionalism and the Vested Interests 

The decisive queStion about the future of Germany's political order 
must be: How can parliament be made fit to govern? Every other way 
of putting the question is simply wrong. and everything else is secondary. 

It must be clearly understood that parliamentary refonn depends 
not merely on these seemingly trivial yet practically important_extensions 

 



iii] Pailiamentary In'juiry f, Recruitment of LeacUrs 

of parliamentary jurisdiction and on the removal of the mechanical 
obstacle presented by Article 9, as well as on certain significant changes 
in ~he procedures and the present conventions of the Reichstag; it de
pends above all on the development of a suitable corps of professional 
p arliamen tarian s. 

The professional parliamentary deputy is a man for whom the Reicks
tag mandate is not a part-time job but his major vocation; for this reason 
he needs an efficient office with the requisite personnel and access to 
information. We may love or hate this figure-he is technically in
dispensable, and therefore we have him already. However, even the 
most influential pros are [in Germany] a rather subaltern species, operat
ing behind the scenes, because of the subordinate position of parliament 
and the limited career opportunities. The professional politician may 
live merely from politicS and its hustle and bustle, or he may live fOT 
politics. Only in the latter case can he become a politician of great 
cal~bre. Of course, he will succeed the more easily, the more he is finan
cially independent and hence available-not an entrepreneur but a 
T~tieT. Among those dependent upon a job only the lawyers can easily 
take leave and are suited to be profeSSional politicians_ An exclusive 
dominance of lawyers would certainly be undesirable, but it is a foolish 
tendency of our literati to denigrate the uses of legal training for politic~l 
leadership. In an age ruled by jurists the great lawyer is the onli 'db~ 
who, in contrast to the legally trained civil servant, has been taught 'to 

fight for. and effectively represent, a given cause; we would wish that 
the public pronouncements of our government showed more of the 
lawyers skill in the best sense of the word. However, only if par liament' 
can offer opportunitie! for political leadershi{5 will any kind of inde-,' 
pendent person, not just gifted and capable lawyers, want to live- for 
politicS. Otherwise, only salaried party functionaries and representatives 
of interest groups will want to do so. _. ,._ 

The resentment of the typical party functionary against genui*~" 
. political leaders strongly affects the attitude of some parties toward the 

introduction of parliamentary government and hence the recruitment of 
leaders in parliament. This tendency is, of course, very compatible with 
the like-minded interests' of the civil service, for the professional deputy 
is a thorn in the side of the administrative chiefs, if only as an in
convenient supervisor and pretender to some. share in the exercise of 
power. This is certainly aggravated when he emerges as a possible 
competitor for the top poSitions in government (a threat not posed by tne 
representatives of special interests). In this manner we can also e~plain 
the bureaucracy's struggle to preserve parliament's ignorance, siDct only 
skilled professional parliamentarians who have passed through the school 

 



of intem~ 03CD.mittec work can prod\lt1:. Et'6Ib their midst responsible 
Jeade~ lather tltan ~ demagogues and ~tes. Parliament must 
be coitlphte)y ~zed in order to produce weL Ieadets and to pran· 
tee their effectiveness; in their own way, the !ritish pa~t and its 
parties ha\ie long been su~ in this rega!ti It is tNe that the 
British conventions cannot simply be taken oWr, but the bMc stmcture 
can very well be adapted. We are not concerned here with the details 
of the changes required in the Reichstag proceJures and conventions; 
they wiD become apparent as soon as the parties are forced to pursue 
responsible politics. However, we should tum to one more serious im
pediment 110 parliamentary government which is rooted in theCerman , 
patty system, a difficulty which has ~n diSCllssed often, but usually in 
a dittotred fashion. 

There is no doubt'that parliamentary government fWlctions most 
smoothly in a two-party system such as existed in England Wltil a short 
while ago (even though its disruption had been apparent for some time). 
However, such a system is not indispensable. and in all COWltries, in
cluding England, pressures for the formation of party coalitions are 
building up. More important is another difficulty: Parliamentary govern
ment is feasible only when the largest patties are in principle willing 
to take over the responsibilities of government. 'In Germany this was by 
no means the case. The biggest party, Social Democracy, was Wlwilling 
to enter any coalition Wlder any conditions, since it believed in certain 
evolutiOnary theories and stuck to pseudo-revolutionary conventions in
herited from the period of the anti-socialist legislation (1878~1-for 
example. it refused to send members to ceremonial functions at Court: 
Even when it couId have taken over the gowmment in one of the 
smaller principalities by virtue of a temponll)' majority, it refused to do I 

~ so. However, much more important than those theoretil;:ally impU.i 
anxieties has been the real worry that it would be repudiated by its 0Ym 

class~scious members if it joined a government inevitably limited by 
~e conditions ofa society and economy that wou1d remain capitalist for 
the f~ble future, This situation motivated the leaders to keep the 
pfJtY for decades in a kind of political ghetto, in order to avoid any 
kind of contaminating contact with the workings cl a bourgeois state. 
Despite ap~tances, they do this even n0hJ:ndicalism-the Wlpoliti
cal and anti-political heroic ethos of brother -is on the increase, and 
the leaden feu a rupture of class solidarity which would later damage 
labor's effectiVCMSS in its ea.momic struggles. M~, the leaders 
cannot rest asswed that the bureaucracy's traditional attitudes will not 
come to the fore apin after the war. Our future will depend to a large 
extent on the party's s~nd in the years ahead: whether its will to gain 
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~cal power will pre.vail· or whether the unpolitical ethos of 
proletarian brotherhood and syndicalism, which 'surely will proliferate 
after the war, will gain the upper hand. , 

For somewhat cllfferent reasons, the second largest Gennan party, 
dae [Catholic] Center, has up to now been skeptical"of parlIamentarism. 
A -certain elective affinity between its 0Wil' authariranan mentality and 
the Obriglteiustaat has worked in favor of the bureaucracy's interests. 
But another factor is more relevant. Since the, Ce¢er party is a natural 
minority party, it is afraid that under a parliamentary regime it wlil also 
be a parliamentary minority and that its power position and ability to 
represent its pre~nt cllentele would be endangered .. ~ power rests 
primarily on extra-parlIamentaIY means: the clergy's control over the 
political attitudes of the belIevers. Within the Reichstag the system of 
negative politics provided the party with an opportUnity to serve the ma
terial int~s of its members. After the pany had accomplished at 
least those clerical objectives that can be permanently maintained in 
Gennany, it changed from an ideologiClil party more and more into a 
vepicle of patronige for CatholIc candidates for office and ot"her Catholic 
interests which have felt themselves discriminate4 against ever since 
the era of the Kulturkampf [I87I,-80's}-whether this feeling is stHl 
justified is irrelevant here. Today its power rests largely on this function. 
Its control over the balance of power in the parlIaments enabled the 
party to promote the private interests of its proteges, The bureaucracy 
could acquiesce and still save its face, because' this patronage was 
«unofficial." However, the vested interests in the party aIe not only con
cerned lest parliamentarization and democratization diminish their oppor
tunities in periods in which the Center would be part of the minority, 
they also fe:a r somt"thing else. Under the f'""Ctlt s~tem the Center 
has been able to avoid that responsibiliJy which would ftave fallen upon 
it if its le.der had sat in the government, and this responsibility would 
not always have been convenient. Even if today the Center party com
mands a number of political talents, among the officials promoted by 
it are such incompetent ones as no responsible' governing party would 
be li1cely to appoint Such men can advance cmlJ if theirsponsots cannot 
be held responsible for them. If the party were part of the government, 
it would have to recruit more capable ClIndidates. 

Unofficial patronage, then, is the worst form of parliamentary pa
txonag' '~ne that favors mediocri ty, since nobody can be held responsible. 
It is a consequence of our nJe byconserv4tWe civil servants, a rule whose 
petpetuation rests on this system of handouts CTnnltgeltlersystem), 
It is no wonder that the Conservative party and the big business wing 
of the 'National Liberal party feel quite comfortable under these condi-
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tions. For, after aU, IJatronage under this system is not in the hands of 
i politici,ins and prties, which migh t be held responsible by the public, but 

worb through private channels ranging from the very important frater
nity connections to the cmder or finer forms of capitalist "recommenda
tions." Big business, which the foolish ignorance of our ideologists 
suspects of being allied with horrid parliamentarism, knows full well why 
it supports as one man the retention of an un.mpervised bureaucracy. 

This is the state of affairs which is heatedly and bitterly defended 
with literary slogans about the "corrupt" and "un-Gelman" character of 
open party patronage. In tlUth, it is not the "German spirit," but power-' 
fuI material interests in benefices, jOined to the capitalist exploitations of 
"connections," which are pitted against handing patronnge over to parlia
ment. There can be no doubt that only the presence of absolutely com
pelling political circumstances will change anything at aU in this respect 
Parliamentary government will not arrive on its own. Nothing is more 
certt!in than that the most powerful groups work against it. Tme enough, 
all the parties mentioned have ideologists and sober politicians in additiOJI 
to those subaltern office-seekers and routinized parliiunentarians, hut 
the latter have the upper hand.' If the system of petty- patronage were 
to he extended to other panies, the general trend would melely be 
reinforced. 

Lastly, the beneficiaries of the status quo, and those nai\~ literati 
who unsuspectingly mouth their phraseology, like to point triumphantly 
to the federal character of the German constitution in order to demon
strate conclusively the impossibili~ of parliamentary government, m 
purely formal grounds. Let us /lrst tum to the legzl aspect ci this prof>
lem, within the (:onhnes of our written constitution: from this we can 
see how incredible such an assertion really is. According to Article 18 of 
the Constitution, the emperor appoints and dismisses the chancellor and 
aU imperial officials on his o~m, without interference from the BuntJegat 
[the Federal Council, a representation of the governments of the in
dividual statesJ; only to him do they owe obedience, within the limit$ 
of ~e Federal laws. As long as this is the case, any constitutional objection 
on "Federal" grounds is baseless. Under the Q)nstitution nobody can 
prevent the emperor from handing the Reich government over to the 
leader or the leaders of the parliamentalY majority and from sending 
them into the Bundesrat; or from dismissing them if a clear Reicns
tag majority 'votes against them; or merely from consulting the parties 
in the formation of the government No majority in the BunJest. 
is entitled to topple the chancellor or merely to insist on his giVing:lDf 
account of his policies, as the undisputed interpretation of Article J'" 
Paragraph 2 lequires him to do before the Reichstag. Re:ent1y it hae 
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been p~ that the chancellor be made accountable not o.nly to the' 
Reichstag but also to the BundeS1Qt; this proposal deserves to be ex
amined for its political feasibility (and to be discussed later on), but it 
would be a constitutional innovation no less than the elimination of 
Article 9, Paragraph ~ which we have proposed above. We must deal 
later with the fact that the real problems of parliamentary government, 
and of the Empire's constitution in general, are rooted not so much in 
the constitutional rights of the other membels of the fedelation as in 
the relationship of th(\$e states to the hegemonial Prussian state. How
ever, before we do this, we should examine the manner in which the 
present system has functioned in the field of foreign policy. It is here 
that government by bureaucrats reveals the inherent limits of its effec
tiveness as well as the terrible price we had to pay for tolerating it. 

iv 
Burea.ucracy and Foreign Policy 

1. The Governmenfs Failur.etoCurh Harmful 
Monarchic Pronouncements 

In Germany the interior administration is dominated by a specifi
cally bureaucratic con~ept of administrative secrecy, the "service secret" 
(Diens:geheimnis). It is astonishing to note the difference in the realm 
of foreign policy: there some of the most diverse steps were taken with 
dramatic publicity-and a publicity, at that, of a very peculiar sort. 

For more ,than a decade, from the KrUger telegram to the Morocco 
crisis/I we had to live with the fact that purely private statements by 
the monarch on foreign policy matters were made public by sedulous 
court officials or news services, either with the toleration or even with 
the participation of the government. We are dealing hele with events 
which have been of the utmost importance in shaping our global policies, 
and especially in consolidating the global coalition against us. Let us 
be clear that we are concerned here not with the question of whether 
the monarch's statements were correct and justined, but solely with the 
behavior C?f the officials. This writer, who certainly is convinced of the 
utility of monarchic institutions in large states, would refrain from any 
un~erhanded polemics against the monarch as much as from the pseudo-
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monarchic adulation or the sentimental ~baltem ph~ oE the 
vested interests and the phili~nes. However, a monarch wbO makes 
pexsanal but public statements of a sometimes extmDdya~ve 
nature must be prepared to put up with an equally aggt&Si~ public 
critique. For we must face the fact that this method of conducting OW' 

policies through the yubliclnicm of monarchic pronouncemmts was 
tolerated time and again. If this method was a grave political mot Cas 
we believe it was). then the ~tion of the seven! ~tioru ci this 
procedure proves, insofar as the monarch was personally R5p0bsihle £ex 
it, the necessity of his being fort:ed to accept advice only from the politi- , 

. cal leadership, an d 0 f excluding all other groups--<ourtiers, military ~ 
whatever-Erom meddling in politically important matters. H~~ if 
concrete guarantees for such a pmcedure are not forth~ an utterly 
frank critique of the monarc:h himd would become II potitical duty. 
Certainly, such a public critiquoci the monarch ~ be politic:ally 
undesirable. It is a~ potitical wisdom, not an old-fashiocel outlook, 
which seeks to protect the monarch from being dragged demagogically 
before the public, as has happened repeatedly in Gennany, by pitJvi4. 
ing ritual formalities and c nditi nl for his public appearances and thus 
making it possible to keep him peaonally out oE the public disputes ci 
party politics. Precisely because of this he can intervene much more ef
fectively in .times of national crisis. It should be clear, then, that we 
do not discuss here possible bluncIen: on the part of the monarch, l?ut 
rathe'r the very different fact that me government ~ his public a~ 
pearances· or the ?Jblication of his views as a dipl'Xn8.tic ~ 
least in one case despite h is personal dou hts.·· and that the .,..,.,;." 
leaders suffered the puhlication of the monarch's views by I'aHtipuusi
ble a~ncies, over their heads, without resigning ~. Of ~ . 
the monarch is free to tab any political position that he cues to • 
Bu t it must be up to the politically responsible leadas to decide W~, 
or in what substantive or formal manner, his views should be "..g 
public, and to assess their ,presumable impact. Hence~ the wnnlb . 
must be asked for his advice before any major political u~ Dy the 
m narch can reach th~ public, and his advice must be &akptld IS loag 
as he is in office. He and his colleagues default on tber dub. if tbeJ 
remain in dttce after this role has been breached evm Dace.' Behiad .II 
the talk that "the nation does not want a shadow kIna," aad m.w.r 
phrases, these men hide nothing but· their desire to hac a. ." u-.r \ 
~ if they fail to resign. This has nothir.g to do cfi:ra.dy with die 
issue of pa;lwnentaty govmuDent; it is simply a quatiaD ofpali~ iD
tegrity. On this score our ~t has failed time and apm in die 
most miserable ~ner. Th~ failings are due to Our r.uIty politiCal 
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structure, whic puts men with a bureaucratic mentality into positions 
of political leadership. The issue of parliamentary government becomes 
hi~l y signi&cant only because under the g. ven conditions there is no 
other instrumentality for effecting an d guaranteeing the necessary 
changes. In order to avoid any misconstruction of Qur position, we should 
add that in abnost all cases the monarch's statements weIe not only 
subjectively understandable, but sometimes also politically warranted
insofar as one could judge matters at the time. Moreover, in some cases 
it would probably have been helpful to convey his strong personal re
actions through diplomatic channels to the governments concerned. But 
what was politically irresponsible was the publication of such state
ments, and here responsibility fell upon the political leadership for 
tolerating or instigating it. In Germany it seems to have been forgotten 
that it makes a tremendous difference whether a politician (the prime 
minister or even the president of a republic) issues a statement, no 
matter how harsh it may be, or whether he makes public a personal 

_ stfltement by the 1nC7Jmch and then "assumes responsibility" for it by 
a dramatic but cheap gesture. A public utterance of the monarch cannot, 
in effect, be criticized freely in the country; hence, it actually covers 
the statesman who misuses it for this purpose against a straightfoIward 
critique of his own actions. Abroad, however, there are no such restraints, 
and critique centers on the monarch. A politician can and should resign if 
conditions change and new policies become necessary against which he 
has committed himself, but the monarch is supposed to stay, and this 
implies that his wonls will stay with him. Once he has publicly com
mitted himself, he cannot take them back even if he tries to do so in a 
new situation. Passions and sentiments of honor are aroused, for now 
it is a national point of honor to support the monarch-and ignorant 
literati such as the Pan-Germans (and their publishers) do a 80urishing 
business. At horne and abroad, the monarch's words aIe taken as binding, 
~nd the political fronts become frozen. This has indeed been the pattern 
in all. these cases. Let us take a cwl look at a few of them in order to 
'see how the political mistake was made. 

First the KrUger telegram. The indignation ower the Jameson raid 
was justi6ed al}d shared all over the worid, even in England. It is quite 
possible that insistent diplomatic lepiEklUations in London (which 
might have referred to the monarch's StlOng reaction) could hawe elicited 
formal statements by the British cabinet which it could perhaps not 
easily have disregarged afterwards. In addition, a geperal ,agreement 
about the African interests of both sides might have become more likely; 
Cecil R odes, for one, was quite amenable to-it,a& and it was necessary' 
if w~ wanted to have a free hand in f:be Orient apd keep Italy in the 
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alliance. But the publication of the telegram had, of course, the effect of 
a slap in the face, which precluded any reasoned talks." Now the issue 
became a matter of national honor, and rational political interests were 
pushed aside. Hence, when later-before. during and after the Boer 
War-attempts were made to come to an understanding about Africa or 
the overan relations between England and Germany, the public in both 
countries, whose sentiments of national honor had now been aroused, 
did not really welcome these attempts even .though both sides could 
have achieved their matenal goals through diplomatic understandings. 
lbe result of these approaches was to make Germany appear as the dupe 
after the Boer War. After all, in 1895 we simply did not have sufficient' 
military resources to back any protest effectively. l.et us silently pass 
over the shameful end, the tefusal to receive the exiled president: for 
the main point was that the Baets could not be helped in spite of the 
monarch's words. Hence General Botha could declare in the South 
'African parliament in 1914 that it had been Germany's behavior which 
has led to the loss of the Boers' independence. 

lbere was much astonishment in Germany when Japan declared 
war on her in August 1914 and China followed suit in August 19I7. 
The former step is always explained with the well-known 1895 inter
vention in connection with Port Arthur,8'1 the latter with American 
pressures, and in both cases opportunism is also charged. No matter how 
true this is, another important factor must be added. It was, after all, 
ll)(~ German monarch who, in word and picture, had publicly warned 
j' the "YellClw Peril" and had called for the "preservation of the most 
sacred ~pods" [of the European nations]: Does anyone among us really 
believe that educated Chinese and Japanese have forgotten that?SS In 
internac!unal politics racial problems belong to the most difficult ones 
since they '1[<:; ,ampHcated. by the interest clashes between the white 
nations, One can only approve of the monarch's endeavor to form an 
opinjon em this score. But what German interest could possibly be served 
by maki"g his views public in the way it was done? Was this reconcilable 
with any German interest in the Far East? What power resources stood 
behind ~Udl pronouncements? Whose interests were they bound to serve 
in the end? Moreover, w hlch political aims were served by publishing 
the Emperor's speeches at the time of Count Waldersee's mission, or his 
naval addresses, which perhaps might have been quite fitting in a circle 
of officers?;J1I The result of the German China policies contrasted em
baffilssingly and, we must add, by no means accidentally with such 
rhetoric. and this proved highly damaging to our prestige. Again, we 
~hall leave out ash: meful episode, the treatment of the "expiatory 
mission" [of Prince ChUrl in 1901, to apologize for the assassination of 
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minister yon Ketteler during the Boxer Rebellion] and the ~ions, 
again in public, which surrounded it. It is simply icnpossib e to imagine 
the concrete political ends that Chancellor Biilow might have wanted to 

• further when he tolerated such political Romanticis~, which n~leWy 
offended the Chinese sense of honor. 1£ he was cleat-headed enough 10 

perceive the political uselessness and harm of all these events and yet 
felt that lie had to consider conditions requiring their toleration, he 
should have resigned in the monarch's interest no less than that of the 
nation. 

Grave doubts have been expressed whether the publication of the 
Emperor's s~h in Da~ [before Saladin's grave, on November 8, 
r~93] was helpful in our relations with Russia. Our sympathies for 
Idamlc culture and our political interests in the territorial integrity of 
Turlrey were well-known abroad and not in need of such noisy ostenta
tion. However, quite apart from the political conste lation prevailing at 
the time, it would have been better to avoid the impmsions created by 
this public move. Here. too, it is easy to see whose designs were bound 

, to benefit from it. 
If in this instance positive doubts are still p?ssible, matters are per

fectly clear with regard to the public address which the Emperor made 
in Tangier at the beginning of the Morocco crisis. Even neutral parties 
approved of Germany's stand, hut it was again a serious mistake to use 
the monarch for a public move. We do not yet blow what offers 
France made after [her foreign ministerl Delcasse £ell, but so much was 
clear then: Either Germany would have to be serious about going to war 
for the sake of M()(OCai!l independence or the affair would have to be 
settled promptly in a manner that took account of eadt side's interests 
and sense of honor, with France offering some compensations. This 
might have had far-reaching 'consequences for our relationship with 
France. Why was it not done? The monarch's word, it was said, had 
engaged the nation's honor in favour ·of the Sultan of Morocco, and 
therefore we could not now leave him "in the lurch." However, the 
government did not really intend to go to war. The upshot of it all was 
the debacle o£Al~ras, followed by the "Panther" episode and finally 
the abandonment of Morocco; at the same time, the endless tension 
kindled eagerness £or war in France and thus facilitated the English 
policy of encirc tment. This development was paralleled by the im
pression that Germany would always yield in spite of the Emperor's 
wonis. All of this happened without providing any political compensa-
tions for Germany. . 

The aims of Ger:man foreign polky, espeda ly overSeas, were ~
ceedingly limited if ~ to those of other nations, and its results 
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were outright meager. However, it produced tensions 2nd sheer noise 
like that of no other country, and time and again these whony useless 
and damaging sensations were created by publishing statements of the 
Emperor. This method proved detrimental to us not only in hostile or 
neutral CQlmtries. After the Alg~ras conference the Emperor felt the 
need to exptas his thanks to Count Goluchowski, and instead of using 
regular channels the well-known telegram was publishet:l. The ad
dressee's downfall was prompt and embarrassing for us: It demonstrated 
too late that no government will permit its leading statesmen to he pub
liclY,given a "good grade" by another government-not even by that of a 
doseaIly!O . 

On the domestic scene, the same mistakes were made. Did the scr 
called '''Penitentiary Speech," which William made in a moment of 
anger [in 1898], really belong befOl'e the public, where it appeared as a 
political program? What is one to think of the fact that the bureaucraty 
felt now obliged to dream up a corresponding paragraph for inclusion 
in the pro~ anti-strike bill, merely because William had spoken of 
stiff prison sentences fOl' strikers? Only the portentous events of 191'; 

and the present [Easter 1917] promise of equal suffrage [in Prussia] 
have been able to counteract the impact of this pointless publication 
upon self-respecting workers. Was it in the dynastic interest? Or what 
other politica1ly acceptable aims could the publication have had? 

However, we want to limit ourselves here to the realm of foreign 
policy and hence would like to ask the pertinent question: At all these 
occasions, where were those Reichs:ag parties which could ha~ made 
the decisive difference for the government's policy, but which later 
preferred to reproach Chancellor von Bethmann Hollweg for the failures 
of a policy that turned "the whole world into our enemies," or which 
accused bim of hiding behind the monarch? What did they do in all 
those cases? The,), took advantage of the attacb by t~ txtrenM left in 
ordu to ~ its "anti~chic" attitvde! We must state em
phatically that they raised public objections ol;ly when it was too late. 
Even then they did this only to the extent that their vested interests 
were not involved. We shall not go into any details about the highly 
publicized events of 1908 [the "Daily. Telegraph" Affair]; however, we 
should remind owsel~s that the Conservative party, in contrast to the 
indubitably impm;sjve remonstrance of its leaden before the monarch, 
later openly abandoned Prince Bulow and, as usual, remembered its 
pseudo-monarchism when its own ffUJterial interests were affected. By the 
way, the monarch himself may have been quite astonished to find this 
chancellor, who at least once advised him on a spectacular ~ inter
~ntion against his own objections, ~ suddenly tum against him under 
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the press~re of an excited public opinion. And what, finally, did OU! 

literati do in all these incidents? Publicl~ the~ applaukd or kept on 
jabbering about how Gennans do not happen to like a monarchy of the 
English type-just as the right·wing press is stilI doing. Fla~tering the 
most dreary lhilistine insljncts, they attributed the failures to the 
diplomats an did not bother to ask once how these could work under 
such conditions. We could also ~k of their private talk-hut that 
would be a long story, and one not very honorable ~or those agitators 
who inveigh so bravely against the majority for demanding a "starva· 
tion peace."·z. . 

In all these cases, the behavior of our government was irresponsible; 
it has no parallels in any other large state. A zmbl~ confrontation was 
pelmissible only if the government had been willing to go all the way. 
and without delay. But we did not really intend to take up arms for 
the Boers or against the "Mongols" or for the Sultan of Morocco; more· 
over, in the two former cases we had no business, and not enough power, 
to think of armed intervention. Yet the leaders of the government per. 
tnitted 3 ~:tuation to arise in which the monarch was made to engage 
himself publicly, and this vitiated any rational agreement with England 
about OUI South African interests, and with France about the North 
African interests. Our position appeared first to be a matter of honor, 
and then was abandoned nevertheless. The inescapable result was a 
series of diplomatic defeats that were acutely embarrassing to every 
German and brought lasti~ detriment to our interests. Here was the 
root of the very dangerous lmpression that Gennany would always re· 
treat after much blustering, and it appears that this belief was one of 
the factoIS determining English policy in late July !914. The unnatural 
world coalition against us has been largely due to these incredible 
blundeIs, which still affect us. The present humbug abroad about 
German "autocracy" is just that: swindle-but it is by no means p0-
litically irrelevant that it can OCcur. Who enabled our enemies. who 

. themselves believe in it as little as in other fairy tales about Germany, to 
promote this swindle successfully? Who brought the tremendous and 
politically so effective h,atred of the whole world upon the head of 
exactly this monarch, whose attitude was several times notoriously de· 
cisive in preseIving the peace even at moments when war might have 
been more opportune for us from the viewpoint of Realpolitik? \~o 
has made it possible for' the masses abroad to believe seriously that Ger· 
many desires to be '1iberated" and that this suppressed yearning will 
eventuany find an outlet if only the war can be sufficiently prolonged? 
Who made possible the unheard~f absurdity of the present situation? 
As long as repetition is possible, the nation must not forget that it was 
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the conservative bureaucracy which was responsible for this state of 
affairs: in decisive moments it put bureaucrats into the top positions of 
government which instead should have been manned by l'olit1ciam
men experienced in weighing the effects of public statements, men with 
the politician's sense of responsibility, not the bureaucrat's sense of duty 
and subordination that is proper in its place bttt pernicious in political 
respects. 

Here the abyss that separates the two can be seen most clearly. Tbe 
civil servant must sacrifice his convictions to the demands of obedience; 
the politician must publicly reject the responsibility for political actions 
that run counter to his convictions and must sacrifice his office to them. 
But in Germany th1s has never h:tppened. The worst aspect of the 
matter has not yet been discussed: It is reliably known that almost all 
of the men who were in charge (If our policies in that disastrous decade 
have time and again privately repudiated grave declarations for which 
they accepted formal responsibility. If one asked with amazement why 
a statesman remained in office if he was powerless to prevent the publica
tion of a questionable stateme 't, the usual answer was that "somebody 
else would have been found" 0 authorize it. This may very well be 
true, but then it also indicates he decisive fault of the system. Would 
somebody else have also been tJUnd if the head of government would 
have had to take the responsibility as the trustee ci a powerful parlia
ment? 

2. Parliamentary and Legal Safeguards 

At this decisive point we can see the importance of a parliament to 
which the bureaucracy is truly answerable. There is simply no substitute 
fo,( -it. Or is there? This question must be answered by all who are 
~tm ·:onvinced that they have a right to~ail against parliamentarism. 
At the very same }Joint it becomes perfectly obvious that the civil 
servant's sense of responsibility and that of the politician are appropriate 
each in its sphere-and nowhere else. For we deal here not with in
competent and inexperienced civil servants and diplomats but in part 
with outstanding ones, yet they did not have political "guts," something 
that is quite different from private integrity. However, they did not lack 
it accidentally, but rather because the political structure of t~ state had 
no use for it. What is one to say about a state of affairs-unknown to any 
other major power-in which the monarch's personal cabinet, courtiers 
or news agencies publicize events that are of utmost importance for in- . 
temational politics, with the result of getting our foreign poli9' bogged 
down and messed up for decades; a state of affairs, moreover, in which 
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rre head of government shrugs his shoulders about these incidents 
and tolerates them after making some spuriously noble gestures. All 
that in a state, for whose domestic administration the "service secret" 
is On the power interests of the agency chiefs) the crown jewel of 
civil service duty! It is obvious that this apparent contradiction can be 
explained solely by the bureaucrats' interest in unsupervised office
holding. What is one to say of a system which leaves politicians in 
office who condone major mistakes against their better convictions? 
And finally, how is one to take the fact that, in spite of the obviousness 
of it all, there are still literati who do not hesitate to claim that a state 
which functions thus in the most important political respects has 
"brilliantly proven" itself? True enough, the performance of the officials 
and civil servants was brilliant in their own sphere. However, in the 
politician's realm ~he bureaucracy has not only failed for decades, but hac; 
also shifted onto the monarch the odium of its own 'politically disoriented 
behavior in order to hide behind him. In this manner it helped bring 
about a world-wide constellation against us, in the wake of which the 
monarch could have lost his crown and Germany her whole political 
future if it had not been forthe magnificent performance of our army. In 
the interest of the nation and'of the monarchy, every constitutional alter
native that prevents such occurrences is better than this state of affairs. 
Hence, the current state m.p.se c.ome to an em! whatever the coSt rnqy be. 
I t is beyond doubt (and can easily be proven) that there are no partisan 
differences of opinion about these gravely detrimental deVelopments. 
However, the right-wing politicians eithel did not have enough political 
character or had too maoy personal imer~sts to voice opinions publicly 
which they stated privately with extreme bluntness. For the same reasons, 
they were unwilling to dr2'.~. any concrete conclusions. But without suh
stantive guarantees no d,;cisive change can occur. This has been demon
strated by the fact that the court circles responsible for these publications 
proved a&olutely incorrigible. The intr~duction of such safeguards is 
politically much more important than all other political issues, including 
those of parliamentary and suffrage refc:n;l. For us, parliamentarization is 
primarily the indispensable means for establishing such concrete safe
guards. For it cannot be doubted that only a strong pdrliament and the 
actual parliamentaty accuuntability of the government can provide a 
guarantee against the recurrence of such ~vents. 

However, after letting things tun their course for decades, it will 
take years before a really effective parliamentary leadership can be 
created. What can be done in the meantime, as long as this reform has 
not been carried through or come to ftuition? 

One thing stands to reason: Everywhere, and particularly in a 
democracy, the big decisions in foreign policy are made by a small 
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number of persons. At present, the United States and Russia 'are the 
best examples, and no literary phraseology can change the facts. Every 
attempt at doing so would weaken the burden of responsibility, while 
the point is precisely to increase it. Hence the impelial prerogatives of 
Article I I of the constitution, which in actuality are exercisable under 
the chancellor's responsibility, will remain unchanged. However, legal 
blocks must immed.iately be erected against the dangerous mischief which 
unaccountable and unknown courtiers Or journalists have been able to 
perpetrate by publishing personal statements of the monarch on foreign 
policy. A special law must dueaten with severe penalties, including 
criminal ones in case of deliberate abuse, anyone who will bring mo' 
narchic opinions before the domestic or foreign public without dearing 
tht'm in advance with the proper auth~rities. In line with his constitu
tional obligations, the chancellor must take prior responsibility for their 
publication. This is what matters. It is' empty rhetoric when the chan~ 
cellor later reacts to protests in parliament with the assurance that he 
was taking responsibility for the publication. Even if this is done, an 
utterance by the monarch cannot be: frankly c,titicized without endanger
ing his political prestige. Most of all, however, such an eXL'Use is not 
only pointless but politically a lie if the chancellor was not consulted in 
advance and merely went along. If he was indeed not asked beforehand, 
his statement merely indicates that, in spite of this publication, he does 
not feel like being pensioned off and prefers in~tead to hang on to his 
office. In addition to punishing those guilty of le~king the mon!l.rch's 
utterances, it must be constitutionally possible to "indict" the chancellor 
for approving or tolerating such leaks; such an "indictment," which 
should preferably occur befOle a parliamentary com:>!i:ttee, would bave 
the purpose of dismissing him or of declaring him permdnentiy unfit 
for political office. Such a legal provision will exert the necessaty pres
sure on the chancellor to proceed with the greatest caution. 

Every monarchic pronouncement should be approved by the chan
cellor only after extensive deliberation with experienced men. There
fore, it would be desirable if an advisoIy body could COr.lment about the 
suitability of publiC4tion (for this is the only issue), If a parliamentaIY 
committee is not desired, another body might serve the same purpose. 

Up to now the Committee for Foreign Affairs of the B undesr at, 
which is composed of representatives from the non-Prussian k!ngdoms 
,[Saxony, Wiirttemberg and Bavaria], was a kind of bad constitutional 
joke, merely decorative, without formal powers and I'f'.31 influence. FQr 
the chancellor is not i'tX!u.hcJ. to present to it an account of hi;; policies; 
in f:let, he is explicitly exempted from this duty by Article I I. He need 
not go beyond passively accepting an expressIon of opinion. He is being 
polite if he presents [to 'this body J a fornial expose, such' as is custom~ 
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arily submitted in parliament for the instruction of the public. 1bis at 
least seems to have been the actual practice, even though in this more 
intimate circle policies could very well have been discussed on their 
merits. During the war the Committee seems to have slightly increased 
its importance, and this too would not be accidental. It could very well 
be assigned such an advisory function before the publication of a 
monarchic statement with important foreign policy linplications. It 
would be even better if the Committee could be transformed into an 
Imperial Crown Council which, together with the responsible depart
ment chiefs and some elder statesmen, could discuss important foreign 
policy alternatives prior to the decision and, if possible, in the monarch's 
presence. In the absence of a collegiate body of this kind on the Reich 
leveL the Prussian Crown Council now frequently exercises th~ func
tion not only in Prussian matters, but also in politically important mat~ 
rers concerning the Reich as a whole (and hence also the non~Prussian 
mem~ states). FOlmally this activity can be only advisory, since the 
constitutional responsihility of the chancellor can be ahridged as little as 
the constitutional role of the emperor in representing the Reich to the 
outside. Of COUl5e, any such pr0p0s31 is discredited from the beginning 
if-as the bureaucracy is unfortunately prone to do-attempts are made 
to use it for the exclusion or weakening of the inRuence of parliament. 
However; it might be useful to impose by statute an explicit duty on 
the chancellor's parno gil'e a fun explanation of his policies before the 
BundesTat; A problem might be posed by the relationship between this 
advisory body and the spa=ial parliamentary committees, especially if 
dep~ties would also sit in the Committee. More on that later. 
~tive of whether this proposal will be realized, never again 

must such situations as dlOi1e described earlier he tolerated. Therefore 
we must state unambipOusly that the highly insincere pseudo
~narchic legend with which th~ events were defended was a 
fabrication of the Consenative party ot} the basis of Bismarck's dema~ 
gogy. Purely domestic party interests hid behind this legend, just as they 
do now behmd the war-time Fr0nJ2. 1bis inrerest~ridden legend served 
many putp0st5= to ~ c6:ia1 positions-from the Lmbat to the 
minister-as ConserVatil'e ~, to use the state bureaucracy as the 
l"lectocal machine of the nx..cm.tive party, therefore to perpetuate the 
P~an suffrage privileges [i.e., the three-dass sufttage1 and to dis~ 
credit and weaken the ~g, which in spite of all is still the best 
of the German parliaments. When· today, after the political conse· 
quences haw beoome .clear. demand$ are raised for strengthening 
parliament as an organ ci administrative supervision and of recruiting 
capable leaders, we know in advance the slogan which the beneficiaries 
of ~ bureaucracy hold ready: "The monarchy is in danger." 
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But the future of the monarchy will be in doubt if these self-interested 
sycophants continue to have the monarch's ear. It must be the dynasties' 
own affair to cope with the fright caused by the spectre of democracy 
-not ours. 

v 

Parliamentary Government 

and Democratization 

I. Equal Suffrage and Parliamentarism 

We are concerned here not with the issue of democratization in the 
social sphere, but only with that of democratic-that is, equal--suffrage 
in its relation to parliamentarism. We also will not discuss whether at 
the time [r 8 7 rJ it ha d been constitutionally advisable for the German 
Reich to introduce equal suffrage under Bismarck's heavy pressure. 
Rather, we take equal suffrage for granted, as a fact that cannot be 
undone without grave repercussions. We merely want to inquire into 
the relationship between parHamentariz3.tion and democratic suffrage. 

Parliamentarization and democratization are not necessarily inter
dependent, but often opposed to one another. Recently the belief has 
often been encountered that they are even necessarily opposed. Gen uine 
parliamentarism, it is argued, is possible only in a two-party system, and 
then only if the parties are dominated by aristocratic notables. In 
England the old parliamentarism was indeed, as befits its feudal origin, 
not really "democratic" in the Continental sense, even after the Reform 
Bill and up until the [present! war. A 1001 at the suffrage system alone 
will make this clear. The property and income reqUirements and the 
effective rights of plural voting had, after all, such an extent that, if 
they were transposed to Germany, they would probably admit onlY.half 
of the present Social Democrats and also considerably fewer deputies 
of the Center party into the Reichstag. (However, in Germany there is 
no equivalent to the role of the Irish in the English parliament.) Until 
Chamberlain's caucus system, the two parties were clearly dominated 
by clubs of honoratiores. If the demand "One man, one vote:: which 
was t1yst raised by the Levellers in Cromwell's army, were now really to 
be satisfied, together with the demand for the (initially limited) ~omen 
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suffrage,-tbe character of the English padiament will certainly chan.~~ 
significantk The h ... ·o·party system, already weakened by the lri~h, ·;,'.·ill 
dislntegrat<: further with the advance of the Socialists, and the bureau
cratization of the parties will continue. -The well-known Spanish two
party system, based on the party notables' tacit agreement to use the 
vote for a periodic alternation in the tenure of the office aspirants, ap
pears at the moment to be succumbing to the first attempt at serious 
elections. - But will such changes eliminate parliamentarism? The 
existence and formal power position of the parliaments are not threat
en~d by democratic suffrage. This is demonstrated by France and other 
counuies with equal suffrage, wht:re the governments are ordinarily re
cruited f.rom parliament and rely on parliamentalY majorities. Of course, 
the spirit of the French parliament is very different from the English 
one. However, France is not a country suitable for a study of the 
typiCllZ consequences of democracy for parliamentarism. The strongly 
petty-bourgeois, and especially small -rcntier, character of its stable 
population creates conditions for a particular mode of rule by party 

. notables and for a peculiar influence of haute finance, such as do not 
exist in predominantly indusuial states. The French party structure is 
inconceivable in such states, but so is the historical two-party system of 
England. 

Two-party systems are impossible in industrialized states, if only 
because of the split of the modem economic strata into bourgeoisie and 
proletariat and because of the meaning of socialism as a mass gospel 
This creates, as it were, a "denominational" barrier, especially in Ger
many. Furthennore, the organization of German Catholicism as a party 
for the protection of a minolity, a resuh of the denominational distribu
tion, will hardly be eliminated, even though the Center party owes its 
present number of deputies merely to the given arrangement of electoral 
districts. At least four, and probably five, large parties will therefore 
pennanently coexist in Germany; coalition governments will continue 
to be necessalY and the power of a prudently operating monarchy will 
remain significant. 

2. The Impact of Democratization on Party 
Organization and Leadership 

However, the rule of notables within the parties is untenable every
where outside of isolated agrarian areas with patriarchal landed estates 
because modern mass propaganda makes electoral success dependent 
upon the rationalization of the party enterprise: the party bureaucrat, 
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party discipline, party funds, the party press and party advertising. lhe 
parties are more and more, tightiy organized. They endeavor to commit 
even adolescents as a fullowing. 'The ~ apparatus docs this aut~ 
rnatically for the Center party, the sochl environment for the Conserva· 
tives. Qther parties have their own ),outh organizations, such as the 
"National·Liberal Youth" and the YOUcll groups of _the Social Democrats. 
Likewise thelarties make us/! of all economic interests. They organize 
producers' an consumers' coopezatives and trade unions, and put trusted 
members as officials into the .F.~ty positions thus creared. They establish 
schools, sometimes backed by very s\4bstAiltial funds, for public speaking 
and for ,thetrainipg of agitators, ~itors and administrative employees. 
A voluminous ~ literal'lIe comes into being; it is financed by the 
same fun4s, contributed by inte~est groups, and used for the purchase of 
newspapers, the estal)lishmen~ of advertisir.,; .... ifices and similar enter
prises. The palty budgets inereuSf', rapidly, for the election cos~ and the 
number of the n~ry paid agitators rise. It is no longer possible to 
conquer a hotly contested larger district without spending at least 2.0,000 

Marks. (At !he present time politically interested businessmen invest their 
war pr06ts ona vast scale in so-called patriotic newspapers of all kinds, 
in preparation for the 6rst postwar elections.) The party apparatus in
creases in importance, and correspondingly the weight of the honorati
ores declines. 

Mattei'S are still in flux. The organization of the bourgeois parties, 
which dlffers greatly in the degree of internal coordination, as has been 
noted before, presents roughly the following picture: The local activities 
are usually conducted "extra-occupationally" by honorl;JtWres,. and only, 
in the big cities by officials. Newspaper editol5 or lawyels head the bu· 
reaus in medium-sized communities. Only larger ~istricts have salaried 
secretaries who travel about Local and ~ assOciations coo:petate in 
very different d~ in the selection of ~tes and Ute choice of 
electoral slogans. The patticipation of the ~onal associations is deter
mined particularly by the need for electoral coalitions and for run-off 
agreements. lhe leaders of the local organizations recruit the pennanent 
members through efforts of greatly varying degrees, among which public 
meetings playa major role. The membeR" activities are very limited; 
often they do no more than pay their dues, mhscribe to the party paper, 
attend more or less. regularly the meetinp at which patty speakers 
appear, and volunttrer a moderate amount, ~ work at election time. In 
return, they obtairf at least fotmal participation ~ the election of the 
local 'party executive and the steWards (VertrQfle1&Sm4nner) and, de
pending upon the m of the locality, also a direct or indirect voice in 
the selection of the delegates to the party amventions. As a rule, how--
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ever, all ~andidates are designated by the core of permanent leaders and 
bureaucrats; mostly they are, alSo drawn fr~m among them, supple
mented by a few notables woo are useful and deserving by virtue of 
their well*known name, th~ personal social influence or their readiness 
to make financial contributiCQPs. Thus, the partic'ip,ation of the rank and 
file is limited to assistance and voting during the elections, which take 
place at relatively long intervals,·and to'the-discussion of resolutions,' 
the outcome of which is always }.argely contIdfied by the leaders. A com
plete replacement of the local leaders, and district officials is rare and 
almost always the result of an internal ~volt, which most of the time in
volves personality issues. The common voter. who does not belong to 
any organization and is wooed. by the parties, is completely inactive; the', 
parties take notice of him mostly during the elections, otherwise only 
through propaganda directed at him. 

The organization of the Social Dem6ctatic party. which has often 
been described, is much tighter [than that of the bourgeois parties] .and 
also comprises a larger percentage of ,the, available voters; within demo
cratic forms it is strictly disciplined and centrallzed. The parties of the 

',Right used to be more loosely organized and relied more on local nota
. bIes, but now they are supplemented by the Fanners' League CBund 

der Landwirte) with its closely-knit mass organization. In the Center 
party centralism and authoritarian leadeiShip are formally most highly 
developed; however, the clergy's power has its limit$ in all non
ecclesiastic matters, as events have proven repeatedly. 

The present stage of development has definitely done a·way with the 
old state of affairs, when elections used to take place on the basis of 
ideas and slogans which were fonnulated by ideologist$ and then propa
gated and discussed in the press and in puhlic meetings; when candi
dates were proposed by ad koc committees and, if elected, joined to' 
gether to form parties that remained Rexible in their composition; 
when, finally, these parliamentary groups ronstituted. the leadership of 
like-minded persons all over the councry--above all, the leadership 
which fonn\Jlateq the issues for the next elections. Now, by contrast, 
the party Offil:i"r'is emerging evoywhere, although at a varying pace, 
as th.e dynamic element of party tactics. Along with him, organized 
fund raising becomes important. The perpetual 6nancial difficulties re-
quire regular dues, which naturally play the biggest role in class-based 
mass organizations such as the Social Democratic party; however, they 
also time and again reinvigorate the position of the party patron, which 
used to be predominant. Even in the SodaI Democratic party it was 
never completely absent. In the Center party a singIe patron, Mr. 
Allgust Thyssen, now successfully claims a social rank at least equiva* 
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lent to that of an archhishop. Among the bourgeois paTties, financial 
hackers are modF·rately important as revenue sources on the left, hut 
much more so on the right. In ·[he nature of thlngs, their role is most
important in the middle-of·the-road parties such as the National U!,erals 
and the old Free Conserva.tives, so that the present moderate strength 
of these bour~ois parties comes closest to being an approxlmate measure 
for the importance of money as such, that means, of funds provided by 
individual patrons, ln elections based on equal suffrage. But even in the 
case of these parties one could not say that it is the support from finan
cial hackers, even if h is indispensahle for them, which produces the 
vote. They exist, rather, hy vittue of a peculiar mixed marrlage of the 
finandal powers with that broad stratum of the literati, including in 
particular the academic and non-academic teachers, which is emotionally 
attached to reminiscences of the Bismarckera. Compared to the number 
of their votes, a disproportionately large part of the bourgeois press 
appeals to them as subscribers; in watered-down form, lt5 line is imitated 
by the completely opportunistic advertislng press, since this happens to 
be convenient to government and husiness circles. 

Here as everywh.ere bureaucratization and rational budgeting are 
concomitants.of democratizatlon, however strongly the German par~ies 
differ in their internal social structure. This necessitates much more 
continuous and strenuous electioneering than was ever known to the old 
parties of honoratiores. The number of election speeches that a candidate 
must deliver today, preferably in every little hamlet of his dlstrict. is 
ever increasing, as is the numher of his local visits and reports, and also 
the demand by the party press for information services and ready-made 
copy and for advertislng of every kind. The same can be said about the 
severity and ruthlessnt.';s of the methods of political combat. Tbls has 
often been deplored and hlamed upon the parties as one of their 
peculiarlties. However, not only the party organizatlons resort to these 
meaStlres, but just as much the power-holding governmental apparatus. 
Bismarck's press, which was financed out of the so-called "Guelph 
Fund," topped everything else, especially since 1878, with regard to 
unscrupulousness of means and want of good tone. The attempts have 
not ceased to create a local press that would be completely dependent 
on the dominant governmental apparatus. The existence and quality of 
these combat methods thus has nothing to do with the degree of parIia
mentarization nor with the kind of suffrage gradation; rather, these 
methods result purely from the mass elections, irrespective of whether 
the electoral hodies are the recmiting ground for the politicaIIy re
sponsible leaders a whether they can only pursue negative policies of 
lnterest representation and petty patronage, as in Gennany.u In the 

 



v1 Parliamentary Government and Democratization 

latter cas~: the party struggle takes on particularly subaltern fonns be
cause it is motivated by purely material and personal interests. It is pos
sible and necessalY to fight with the means of criminal law against 
political attacks upon the personal honor and the private life of an 
opponent and against the unscrupulous spreading of sensational false
hoods. However, the essence of the political stlUggle as such fannot be 
changed as long as there are elected bodies that decide about material 
interests. Least of all can it be changed by reducing the importance and 
the level of parliament. So much must simply be accepted as a fact. 
Every kind of esthetic or moralizing disdain is completely st:t!rile with 
regard to the issue of domestic political reform. The political question is 
merely: What are the consequences of this progressive democratization 
of the means and organizational forms of political combat for the StIUC
ture of the political enterprise inside and outside of parliament? The 
developments just described are intimately related to the conduct of 
parliamentary affairs that we discussed earlier. . 

Inside and outside of parliament a characteristic figure is required: 
'the PTofessional politician, a man who at least ideally, but in most cases 
materially, regards party politics as the content of his life [To repeat 
once more:] This figure, whether we love it or hate it, is in its present 
form the- unavoidable product of the rationalization and specialization of 
partisan activities on the basis of mass election. Here again it does not 
make a difference what degree of political inSuence and responsibility 
devolves upon the parties by virtue of the advance of parliamentarism. 

There are two kinds of professional politicians las we. have seen}: 
Those who live materially "0££" the party and political activities. under 
American conditions these are the big and small political "entre
preneurs," the bosses, and under Gennan conditions the political 
"workers," the salaried party officials. Secondly, there are those who 
live l'for" politics, having independent means and being propelled by 
their convictions; politics becomes the center of their lives, as was true, 
among the Social Democrats, of Paul Singer, who at the same time was 
a party financier in the grand sty le.·4 It should be clear here that we do 
not deny the "idealism" of party officialdom. At least on the Left large 
numbers of irreproachable political personalities are found among the 
functionalies, such as one might have a hard time nnding in other strata. 
However, although idealism is far from being a function of a person's 
financial situation, living "for" politics is cheaper for the well-tcrd.o 
party member. Precisely this element-persons who are economically 
independent of those above and below them-is most desirable for party 
life and hopefully will not completely vanish, especially not from the 
radic:1l parties. Of course, the party enterprise proper can nowadays not 
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be operated by them alone-the bulk of the work outside of parliament 
will a1ways be carried by the party bureaucrats. However, because of 
their very preoccupation with the operation of the enterprise, these 
officials are by no means always the most suitable candidates for parlia
ment. The Social Democrats are the only major exception. In most 
bourgeois parties, however·, the party secretary, who is tied down by his 
office, does not make the best candidate. Within ptJrliament a predomi
nance of the party officialdom, no matter how desirable and useful its 
representation is, wowd not have a favorable effect. But such a predomi
nance exists not even within the most bureaucratized party, the Social 
DelJlocrats. In fact, party officialdom presents the reJative1y sma11est 
danger of bringing about a domination by the "bureaucratic spirit" to 
tne disadvantage of real leaders. 1bis danger emanates much more from 
the compwsion to take account of interest organizations for the sake of 
vote-getting; this leads to the infiltration of their empJoyees into the 
list of party candidates, a phenomenon that wou1d increase considerably 
if a proportional election system, re<:luiring the voting fOF lists, were to 
be adopted.46 A parliament composed of such empJoyees WouJd he poJiti
cally sterile. It is true, however, that the spirit of the empJoyees of 
organizations such as the parties themselves and the trade unions is 
essentia11y different, due to their tl'aining in struggling with the pubJic, 
from the spirit of the civiJ servant who works peacefully in the midst of 
filing-cabinets. Especia11y in the radical parties, and above a11 in the 
Social Democratic party, the danger posed by the bureaucratic spirit 
would be relatively sma11est, since the vehemence of political combat, 
counteracts the tendencies (not negligible even there) toward ossification 
into a stratum of benefice-holders. Yet even in these parties on1y a fraction 
of the genuine leaders were party bureaucrats. 

In a11 democratized parliaments and parties the present demands 
upon the political enterprise result in elevating one profession to a par* 
ticuJarly prominent role as a recruiting base for parliamentarians: the 
lawyers. Besides the know1edge of the Jaw and, more importantly, the 
preparation for fighting an opponent which this profession affords in 
contrast to the office-holding of the empJoyed jurists, a .-J>urely material 
element is decisive: the possession of a private office--t6da y an absolute 
necessity for the professional politician. While every other free entre· 
preneur is prevented, because of the work load in his own enterprise, 
from meeting the increasing demands of regular poJiticalactivity and 
would have to give up his occupation in order to become a political pro, 
it is relatively easy for the lawyer to switch, given the tfC.hnical and 
psychoJogical basis of his activities. The "Jawyers' dominance" in a 
parliamentary democracy, which is so often and so wrongly deplored, is 
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only facilitated by the way in which even today the German parliaments 
fail to offer their members adequate offices, information services 'and 
clerica) peISOnnel.·· However, we do not want to discuss here the tf'.dl
niad aspects of the parliamentary enterprise. Rather, we will ask in 
which direction the party leJership develops under the pasure cl 
democratization and of the growing importance of professional polio 
ticians, ptrty officials and employees of interest groups, and which 
repercussions this has for parliamentary life. 

t 

3. Democratization and Demagoguery 

The popular view of the German literati quickly disposes of the 
question about the effect of democratization: The demagogue will rise 
to the top. and the succe!>sful demagogue is he who is most unscrupulous 
in his wooing d the masses. An idealization of the realities ~f life would 
be useless self,deception. The assertion about the increasing importance 
of the demagogue has often been correct in this negative sense, and it is 
indeed correct if properly understood. In the negative sense it is true of 
democracy to about the same extent as, for the impact of. monarchy, the 
remark that some decades ago a well·known general made to an auto-
r .. atic monarch: "Your Majesty will soon be exclusively surrounded by 
scoundrels." A matter-of·fact consideration of democratic leadership 
selection will always include a comparison with other organizations and 
,their systems of selection. A glance at the personnel afFaiIS Qf bureau
cratic organizations, including the best officers' corps. sufficis to make 
dear the foHowing: A genuine acknowledgment by subordinates that 
a superior "deserves" his position is not the rule but the exception, espe
ciaUy in the, case of new superiors who have advanced, fast. Profound, 
skepticism about the wisdom of appointments. both with regard to the 
motives of those making them <i4S with respect to the means employed 
by. those who have f?een particularly fortunate in obtaining their ~ 
tions,.dominates thAttitudes of the great majority of serious ins~ 
quite inespective of all petty gossip. But this mostly silent critiClue is not 
noticed by the public. which thus has no inkling cl it. Countless~
ences, which everybody can make all about him, teach that me ctuUty 
which best guarantees promotion is a JftClSUa= of pliancy -lGWIIid the 
appmttu&. the dt;gn:e of the subordinate's "con~ [od .... ~. 
The sdection is, on theavera~e, certainly not one cl bom ~ 

The same skep~~m of the insiders prevails iJI, quite a""', e.sc. 
with ~m tOaddemic appointments. akhough pqh1ic coatrOl ~ 
be able ~ ~ itself here in view of the public ~ cl, the ~ 
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plishments, something that generally is not true in the case of officials. 
However, the politician and, above all, the party leader who is rising 
to public pQwer is exposed to public sClutiny through the criticism of 
opponents and competitors and can be certain that, in the struggle 
against him, the motives and means of his ascendancy will be ruthlessly 
publicized. Sober observation should therefore show that the selection 
within the party demagogy proceeds, by and large, by no means accord
ing to Jess useful criteria .than does the selection behind the closed doors 
of bureaucracy. Contrary examples are provided only by new countries 
such as the United States, but for the Germanic states in Europe a 
denial of this observation would be plainly insupportable. Moreover, if 
even a completely incompetent chief of staff [Helmuth von MoItkel at 
the beginning of the World War is not supposed to be an argument 
against the monarchy's ability to recruit leaders, then it is also inadmis
sible to hold their blunders in recruitment against the democracies. 

However, we do not want to pursue further these politically sterile 
comparison!! and recriminations. The decisive point is that for the tasks 
of national leadership only such men are prepared who have been 
selected in the course of the political struggle, since the essence of all 
politics is struggle. It simply happens to be a fact that such preparation 
is, on the average, accomplished better by the much-~aligned "craft of 
demagoguery" than by the clerk's office, which in tum provides an 
in6nitely superior training for efficient administration. Of course, (Xlliti
cal demagoguery can lead to striking misuses. I t can happen that a mere 
rhetorician without superior intellect and political character gains a 
strong power position. But this description would not even apply to an . 
August Bebel,47 for he had character, although he lacked a superior' 
mind. The period of his persecution [in the eighteen-seventiesJ and the 
accident that he was one of the earliest [Social Democratic] leaders, but 
also that personal quality brought him the unreserved trust of the 
masses, which intellectually far superior party members could not rival. 
Eugen Richter, Ernst Lieber, Matthias En:berger-they all belong to a 

_ similar type!!! They were successful "demagogues," in contrast to' far 
superior intellects and temperaments who could not gain power in their 
parties despite their rhetorical triumphs before the masses. That is no 
accident-yet it is not a consequence of democratization; rather, it re
sults from the constraints that impose "negative politics." 

Democratization and demagogy belong together, but-let us repeat 
this-a-independently of the kind of constitution, insofar as the masses, 
can no .longer be treated as purely passive objects of administration, 
that is, insofar as their attitudes have some active import. After all, the 
road to demagogy has also been chosen, in their own manner, by the 
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modem mGri~!rchies. They use speech.::s, telegrams and propaganda 
devices of all kinds for the promotion or their prestige; nobody can 
claim th?t this kind of political propaganda hac: proved less dangerous 
:for the national interest than the most passionate demagogy [of party 
l~dersJ at election times. Quite to the contrary. In the midst of the 

;war we nOw encounter even the phenomenon that an admiral engages 
in demagogy. The jurisdictional struggles betw~n the FUlmer chancellor 
[Bethmann-Hollweg] and Admiral von Tirpiti were brought before the 
public in a wild campaign by the latter's followers (and'\\'ith his tolera
tion, as was correctly emphasized in the Reichstag); domestic interests 
joined the .fray on the admiral's side, so tha[ a military and diplomatic 
issue that could be resolved only with the most thorough knowledge of 
the facts [ie., the issue of unrestrained submarine warfare] became the 
object of an unparalleled demagoguery among the masses, which in this 
case were indeed "uncritical," that is, without any means of judgment. 
Hence nobody can claim that "demagoguery" is a characteristic of a 
constitution~n~· democr~tic polity. l"he revolting battles of the- satraps 
and imrig'lf's .:J candidates for r. minisf.ry in Januarj 1913 also were 
carried into rhc press and public 11le~tings. These demagogic activi
ties had some imp3ct. In Germ:my we have demagoguery and t..~e 
pressure of the rabble without democracy, or rather because of the 
absence of an orderly democracy. 

However, we want to discuss here only the actual import of dema
gogy fOr the structure of political le~de!shir; thus we want to raise the 
question of tht> relationship betwt:cn democracy and parliamer~tarism. 

4. Plebiscitary Leadership and Parliamentary Control 

Active mass democratization means thet the political leader is no 
longer proclaimed a candidate because he has proved himself in a circle 
of honoratiores, then becoming a leader because of his parliamentary ac· 
complishments, but that he gains the trust and the faith of the masses 
in him and his power with the means of mass demagogy. In~ubstance, 
this means a shift toward the caesarist mode of selection. Indeed, every 
democracy tends in this direction. After all, the specifically caesarist 
technique is the plebiscite. It is not an ordinary vote or election, but a 
profession of faith in the calling of him who demands these acclama
tions. The caesarist leader rises either in a military fashion, as a military 
dictator like Napoleon 1. who had his position aflinned through a plebi
scite; or he rises in the bourgeois fashion; through plebiscitary .affinna-
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tion, acquiesced in by the army, of a claim to power on the part of a 
non-military politician, such as Napo!eQn III. Both avenues are as 
antagonistic to the parliamentary principle as they are (of course) to 

the legitil'nism of the hereditary monarchy. Every kind of direct popular 
election of the svpreme ruler and, bey~nd that, every kind of political 
power that RSts on the con6dcnce of the masses and not of parliament 
-this includes.· also the position of a popular military hero like Hinden
burg-lies on the road to these "pure" fotms of caesarist acclamation. 
In particular, this is true of thc:\posiDon of the President of the Unired 
States, whose superiority over -padiame:nt derives from his Cfonnally) 
democratic nomination and ~on. The hopes that a caesarist figure 
like Bismarck attached to univetsal suffrage and the manner of his 
anti-parliamentary demagogy also point in the same direction, although 
they were adapted, in formulation and plr.lseology, to the given legiti
mist conditions of his ministerial position. The circumstances of Bis
marck's departure from office de",onstrate the manner in which heredi
tary legitimism reacts against these aesarist powers. Every parliamentaIY 
democracy eagerly seeks to eliminate, ~ dangerous to parliament's power, 
the plehiscitary methods of leadership .. ction. A notable instance is 
found in the present French constitution <and the French election law, 
which abolished list voting [in 1889] bcause of the Boulangist danger. 
However, French parliamentary deJ1lOCfacy paid with that lack of 
authority of the supreme powers amon& the masses that is typical of 
France and so characteristically different from the position of the Presi
dent of the United States. By contrast, in democratized hereditary 
monarclries the caesarist-plebiscitary element is always much attcnuatol, , 
hut it is not absent. As a matter of fact, the position of the present 
British Prime MWster [lloyd George1 is based not at all on the con-
6dence of parliament and its parties, but on thst at the ~ in the 
country ana of the· anny in the field. ParlianR:nt acquiesces (with om
siderable inner rductance). 

. Thus, the contrast between the plehiscitary and the parli3mentary 
-"'Selection of leaders is quite real. However, the. ms~ of parliament 
is not useless for that matter. Vis-a-vis the facrually caesarist lq:aeeuta
tive of. the ~ it safeguards in England 1) -the oontinuity and 1) 
the supervision of his power position, 3) the p~tion of ciyjl rights,-' 
4) a suitable politicilproving ground of the politicians wooing the om-
6dence of the masseS, and 5) the peaceful eliminati1>n of the caesarist 
dictator once he ~8$ lost the trust of the mlWeS. However, since the 
great political decisions, even and especially in a democracy, are un
avoidably made hy few men, mass democracy has bought its S\JCreS'ge$ 

since Pericles' times with major concessions to the cacsarist principle of 
~R leaders. In the large Amelican municipalities, for --example, 
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corruption has been checked only by plebiscitary municipal dictators, 
whom the trust of the masses 'gave the rjght of establishing their own 
administrative agencies. And wherever democratic mass parties found 
themselves confronted with great tasks, they wele obliged to submit 
more or less unconditionally to leaders who held the con6dence of the 
m~sses. 

\Ve have just illustrated, with the Britist, example, the ~mportance 
that under this circumstance parliament retains in a mass democracy. 
However, there are not only subjectively sincere "socialists," hut also 
subjectiyely sincere "democrats" who hate the parliamentaIY entelprise 
so much that they advocate "socialism wjthout parliament" or "de· 
mocracy without parliament." Of course, nobody can "refute" o~
whelmingly powelful antipathies. But it is necessary to clalify what 
would be their practical consequence in a state with our monarchic 
constitution. What then would be a democracy without any parlifunen
tarism in the German political order with its authoritarian bureaucracy? 
Such a merely passive tiemocratiZiZtiDn would be a wholly pure form 

. of uncontroUed bureaucratic domination, so familiar to us, which would 
caJl itself a "monalchic regiment." Or, if we relate this democratization 
to the eamomic reconstruction that these "socialists" hope for, it would 
be a modem rational countelpart of the ancient liturgical state. Inter
est groups Jegitimized and (allegedly) controlled by the state bureau
cracy waWd be actively the agents of corporate seif-administration, and 
passiyely they would be the carriers m the public burdens. lbe civil 
servanb would then be supervised L, Ibese proSt·oriented associations, 
but neith£r by the monarch who ~ he quite incapable of doing it, 
nor by Ihe ciii2rn who would lack • ~ntation. 

Ut lis tiIh .• closer look at r:hS __ of the future. Such passive 
derooc ,._iQri ~ not, for the " • cable future,1ead to the elimi
natioo fI.·_pmate ariepreneur~ ~·jf·thele would be far-reaching 

. naOonaliD_; tathet. it would in~ a syndicalization of big and 
small ~, small propertyIess ~s and wage earners, through 
which the~· opportunities fI. edt category would somehow be 
~IBI ...J...--..this is the crucial 1LiA:i . . be monopolistically guaran
teed. This would be socialism in ab2a 1he same manner in which the 
ancient Egyptian "New Kingdom" .. socialist. It would be democracy 
only if provisions were made for giWiJg abe will of rbe DIasses deCisiye 
influence on the management of this syndicalized «anomy. It is in
ronteiY3ble bow this could be dooe without· 'a~):t:piCV:i1tJtion .s:rfe-. 
guarding the powu of the masses ~. wntin~y controlling the 
syndi~: that is, without a democ iMilW'd parli~ ~t would be 
able to ind!iiRDt: in the substanti\le _ pctsonnel afFaia of this ad
.minUtmtiou. Without a popular tEJ>ii!*!Dl'ation of the present type an 
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econ!)l0Y of such industry associations can Ix! ~ to evolve a guild 
policy of protecting everybody's livelihood, and thus to move toward 
a s~ationary eCI~nomy ::md the eJjmination of any interest in econoori.c 
rdtionalization. For evet)l\vhere the concem with a corporate guarantee 
oJ a Ike)a~ has been decisive for economic groups that dispose of no 

'or little capital as soon as they were monopolistically organized. He 
li\'ho wants to consider this an ideal of a "democratic" or "socialist" fu
ture is welcome to do so. But it takes t~ very shallow dilettantism of 
the literati to mistake such a cartellization of profit and wa~ interests 
for the idesl, so frequently propagated nowadays, attUIding to which 
the production of gOOds he adapted in the future to needs and not, as 
at present, too profit Urterest-a COnllJsion that arises time and again. 
For to 'realize this last ideal it would obviotlslv bt- nec.:essary to proceed 
not from a cartellization and monopolization of profit intete!.ts, but &om 
the exact opposite: the organiution of comumer interests. lbe ecouomic 
organiution of the future would have to be establish~ not in the 
manner of state-controlled compulsory producer cartels, guilds and 
trade unions, but in the manner of a huge, statc-controlla1 and COtn

pulsory consumer cooperative; the lauer, in tum. would regulate pro' 
duction Clccording to demand, as some consumer cooperatives already 
do (through p:oduction of their own). Again, it cannot be imaged 
how the "democratic" interests-those cl the mass of the consumer.;.
can be protected in .any way other than thrdugh a parliament that also 
can control national production continuously. 

But this is enough about such pipe dreams. The complete aboli
,ion of the parliaments has not yet been demanded seriously by any' , 
democrat. no matter how much he is opposed to their present form. 
Probably every democrat would like to retain them as the agency f<r 
enforcing the public control of administrarioft, for determining the 
budget and finally for deliberating and passing laws--functions for 
which parliaments are indeed ineplaceable in all democracies. The op
position, insofar as it is sincerely democratic and not, as is usually the 
case, a dishonest screen for bureaucratic power interests, desires es
sentially two thin~: 1) that laws should be maae not through parlia
mentary decision but through compulsory popular vote; :V that the 
parliamentary system should not exist, that means, the parliaments. 
should not be the recruiting grounds for the national leaders and par
liamentary confidence should not be decisive for their tenure in office. 
As is well known, this is the established rule in the American de
mocracy; partly it derives from the direct popular election of the head 
of state and . of other officials, and pardy from the so-called principle of 
the "separation of powers." However, American democracy teaches the 
lesson, with sufficient clarity, that the elimination of parliamentarism 

 



v] 1455 

in this manner provides no more of a guarantee for impartial and in
corruptible administration than does the parliamentary system itself; 
the exact opposite is the case. It is true that, by and large, the popular 
election of tne head of state has not worked out badly. The number of 
really unsuitable presidents has at least not been Wger during the last 
decades than that of unfit monarchs in the hereditary monarchies. 
However, with the principle of popular election of civil servants .~e 
Americans themselves are satisfied only to a very limited extent. If 
applied generally, this principle eliminates not only what technically 
distinguishes the bureaucratic machinery: bureaucratic discipline, but it 
also fails to provide any guarantee for the quality of the officials in a 
large state. It puts the selection of candidates into the hands of invisible 
cliques which, by comparison with larliamentary parties and their 
leaders, are highly irresponsible towar the public. The candidates are 
presented to the voters who themselves have no capacity for technical 
judgment. This is a most unsuitable form of filling administrative posi. 
tions that require specialized technical training. It is precisely with re
gard to the most recent and advanced administrative functions, hut also 
with regard to judgeships, that the trained officials appointed by the 
elected head of state in the United States are technically, and insofar 
as conuption is concerned, incomparably superior. After al~ the selec
tion of trained civil servants and that of political leaders are two different 
things. - By contrast, the mistrust against the powerless and therefore 
corrupt parliaments of the individual 'American states has led to an ex
pansion of direct popular legislation. 

The .,lebiscite. as a means of election as well as of legislation. has 
inherent technical limitations, since it only answers·"Yes" or "No." N~ 
where in mass states does it take over the most important function of 
parliament, that of detennining the budget In such cases the plebiscite 
would also obstruct most seriously the passing of al1 bills thattesult 
from a compromise berM.!Cn con8icting interests, for the most diverse 
reason5 can lead to a "No" if there is no means of accommodating op
posed interests through negotiation. The referendum does not bow the 
c.ompr~, upon which the majority of all laws is based in every mass 
state. with strong regional, social. religious and other cleavages. It is 
hard to imagine how in a mass state with severe' Clas5 tensions tax law5 
other than progressive income taxation, property con6scations and "na· 
tionalizations" can. be adopted through popular vote. These difficulties 
might perhaps not impress a socialist. However, we know of no example 
when a state apparatus e~ to the pressures of a referendum has 
effectively enforced such ~ften nominally exorbitant and partly con
Escatory property taxes; this is as true of the United States as it is of 
the Swiss Canton5. in which the conditions are very favorable since 
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the population. by virtue of old tradition, thinks in terms 'Of substaptive 
issues and is well schooled in political matters. Moreover. the plebi
scitary principles weaken the autonomous role of the party leader and 
the responsibility of the civil servants. A disavowal of the leading of
ficials through a plebiscite which rejects their proposals does not and 
cannot enforce their resignation, as does a vote of nocon6dence in par
liamentary states. for the negative V9te does not identify its reasons and 
does not oblige the negatively voting mass. as it does a parliamentary 
majority voting against a govemmellt, to replace, the disavowed officia1s 
with its own responsible leaders. , 0 

Finally, the more the direct matgement of economic enterprises by 
the state bureaucracy were to grow, he more awkward would be the lack 
of an independent control organ at would have the power, as the 
parliaments do, to dem~nd publicly information from the all-powerful 
officials and to call them to aCCOWlt. The specific means of purely plebi
scitary democracy: direct popular elections and referenda. and even 
more, ~o the instrument ,of the reaill. are completely unsuitable in the 
mass __ tefor the sdection of trained officials and for the critique of 
their ·performance. Since the importance of interested money is not 
negligible for the parties' campaign' even in parliamentary elections, its 
power and the impetus of the demagogic apparatus supported by it 
would increase all the more immensely if in a mass state popular e1ec
tions, and referenda were to prevail completely. 

I~ is, of course, true that compulsory voting and the referendum are 
, the radical opposite of the situation so often deplored, namely. that the 
, citizen in the parliamentary state ful6l1s DJ other political function than " 

putting a ballot. provided ready-made by the parties, into a box every 
few years. It has been questioned whether this is really a means of 
politiC3I' education: Without allY doubt. it is that only under the con-

-,ditions. discussed earlier. of public scrutiny and control of the ad-
o 'ministration which accustoms the citizens to the continuous oba

bon fithe administration of their affairs. However, the compulsory 
referendum may call the citizen to the ballot box dozens of times within 
a few months in order to decide about laws; the compulsory election 
imposes upon him the voting for long lists of candidates who are com:-' 
pletely unknown to him and whose technic4l qualificat(ons fot oSice be 
cannot judge. It is true that the absence of technical quali6caioos 
(which theloonarch himself does not have either) is in itself no argu
ment a~st ~e democratic xlection of the oJ6ciU. It is certainly not 
necessary to be a shoemaker in orda to-how whether a shoe 5.ts. How
ever,not only' the danger of groMng apathy, but also of erroneol5 
identi6cation·'of thoseresponsibJe for abuses is ext:remdy gJe3t if spe
cialized officialsa:re popularly rknrwf. whereas in a parliament3rJ system 
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the voter makes the leaders of the ~ which appointed the officials 
responsible for their perfonnance. Andlinsofar as technically complicated 
laws are concerned. the referendum c8n all too easily put the result in 
the hands 0 f hidden, but skillfully manipulating interests. In this respect, 
the conditions in European countries, with their highly developed 
trained officialdom, are essentially different from those in the United 
States, where the referendum is considered the only corrective against 
the corruption of the inevitably su baltem legislatures. 

These arguments are not directed against the use of the referendum 
as ultima ratio in suitable cases, even though the conditions in mass 
states differ from those of Switzerland [where this method is appliedJ. 
But the plebiscite does not make powerful parliaments supeJSuous in 
large states. As an organ of public control o~ the officials and of really 
"public" administration, as a means for the elimination of unfit top 
officials, as a locus for establishing the budget and for reaching com~ 
promlses among parties, parliament remains indispensable in the elec-

. tora! democracies. In hereditary monarchies it is all the more indispen-
sable, since the monarch c. ... "not just go along with popularly elected 
officials nor, if he appoints the officials. take sides, lest his specific do
mestic function be compromlsed: to make possible a con8ictleSs solution 
in cases when the political mood. and the balance of power are not 
clear. Apart from being a check upon '"caesarist" leaders, parliamentary 
po~r is necessary in hereditary monarcpies because there may be long 
periods in which flO one appears to hold the confidence of the ~, 
to a fairly general degree. Everywhere the problem of succession hU 
bet::n ~he Achilles heel of purely caesarist domination. The rise, neutral·' 
ization and ellmination of a caesarist leader occur most easily without 
the danger of a d')me~tic catastrophe when the effective co-domination 
of powerful representative bodies preserves the political continuity and, 
the constitutional guarantee> of ci va oider.' 

The point that really offends the democrats who are hostile to ~ • 
liament is apparently the largely voluntaristic character of the patman : 
pursuit of politics and hence also of the parliamentary parties. As we 
have seen, "aetive" and "passive" politictl participants indeed stand' at 
opposite poles under this system. The political enterprise is an enrer
prise of inrerestea persons. (We do not mean those materially interested 
persons who inBuence polltics in every form of state, hut those politically 
interested men who strive for political power and responsibility in order 
to realize certain political ideas,) :rhis very pursuit of interests, then. is 
the essenti~. part of the matter. For it is not the politically passive 
"mass" that produces the leader from its midst, ,but the political leader 
recruits his following and wins the mass through "dema~IOgf." This is 
true even under the most democratic form of state, Therefore, the 
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opposite question is much more pertinent: Do the parties in a fully 
developed mass democracy pennit at all the rise of men with leadership 
capacities? Can they at all absotb new ideas? For they succumb to 
bureaucratization quite as does the state apparatus. The founding of 
new parties, with the necessary organizational apparatus and newspapers, 
requi~ today suchan investment of funds and labor. and is so difficult 
in view of the entrenched power of the existing press, that it is prac
tically almost out, of the question. (Only the plutocracy of the war 
pr06teetS has under the' vel)' special conditions of the war succeeded on 
this SCO~ [with the establishment of the Fatherland Party].) 

The existing parties are stereotyped. Their bureaucratic positions 
provide the "maintenance" of the incumben~s. Their store of ideas has 
largely been fixated in propaganda literature and the pr.rty press. The 
material interests of the puhlishersand authors resist the devaluation 
of this body of literature through the transformation of ideas. The pr0-

fessional politician, finally. who must live "oW' the party, least of all 
wants to iee his intellectual equipment of ideas and slogans outmoded. 
Hence, the reception of new ideas proceeds relatively fast only there, 
where parties completely devoid of principles and devoted only to office 
patronage, as in the United States. add to their "platforms" whichever 
"planks" they think will gain them the most votes. 

The rise of new leadets appears even more difficult. For a long time 
the same leaders have been seen at the helm of German parties; these 
leaders in most castS deserve personally highest regard, but just as often 
they do not ext:deither intellectually or in strength of political tempera
ment. We.H~ve already mentioned the typical guild resentment against 
new men-4his is in the nature of things. On this score, too, conditions 
are partly different in parries as the American ones. There it is the rulers 
of the parties. the bosses, v,:ho have a very stable position. They only 
want power, not honor or responsibility. For the sake of preserving 
their own power they do not expOse themselves to the vagaries of a 
candidacy, which would lead to a public discussion of their political 
practices and thus could compromise the ~hances of the party. They 
therefore frequently present, even if reluctantly, "new men" as candi
dates. They don't mind that as long as these candidates are "reliable" 

. in their sense. They do nominate them unwillingly, but' perforce, if 
these.men have such a vote-getting power, by virtue of their "newness," 
hence by virtue of some spectacular achievement, that their candidacy 
appears necessa!y in the interest of electoral victory. These practices, 
which have come into being under the conditions of direct election. 
are not at all transferable to Germany and are scarcely desirable here. 
Just as little tran~fcr.able are the French and Italian conditions, the con
sequence of tlre p2rty structure in these countries, under which a fairly 
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limited number of political personalities considered suitable for a minis
terial post (miHislT'able), occasionally supplemented by new men, rotate 
in the leading positions in ever different combinations. 

The English conditions are very different. Men with political tem
perament and leadership qualifications have there appeared and risen 
in sufficient numbers within the parliamentary career line (which we 
cannot describe here) and also within the parties, which are strictly 
organized through the caucus system. On the one hand, the parliamen
tary career offers very good opportunities to men with political ambition 
and the will to power and responsibility; On the other, the parties are 
fon:ed by the "caesarist" feature of mass democracy to submit to men 
with political temperament and talent as Soon as these prove that they 
can win the confidence of the masses. The chance for a potential leader 
to get to the top is a function, as it turns out time and again, of the 
parties' power chances. Neither the parties' caesarist cha~cter and mass 
demagogy nor their bureaucratization and stereotyped public image are 

, in themselves a rigid barrier for the rise of leaders. Especially the well
organized parties that really want to exercise state power must suhoTdi
nate themselves to those who hold the confidence of the masses, if they 
are men with leackrship abilities; in contrast, the loose following in the 
French parliament is, as is well known, the real home of pure parliamen- . 
tary intrigues. In tum, however, the solid party organization and, above 
all, the necessity for the leader to train and prove himself through con
ventionally prescribed participation in parliamentary committee work, 
guarantees fairly well that these caesarist trustees of the masses respect 
the established constitutional arrangement!; and that they are selected 
not purely emotionally, that means, merely according to '~demagogic" 
qualities in the negative sense of the word Particularly under the con
temporary conditions of selection, a strong parliament and responsible 
parliamentary parties, hence their function as a recruiting and proving 
ground of mass leaders as statesmen, are basic conditions for maintain
ing continuous and consistent policies. 

5. The Outlook for Effective Leadership in 
Postwar Germany 

The pohtical danger of mass democracy for the polity lies first of all 
in the possibility that emotional elements will predominate in politics. 
The "mass" as such (irrespective of the social strata which it comprisfs 
in any given case) thinks only in short-!'Un terms. For it is, as every 
experience teaches, always exposed to direct, purely emotional and ir-
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rational inBuence. (It has this in common, incidentally, with the modem 
"self...peming" monarchy, which produces the same phenomena.) A 
cool and clear mind-and successful politics, esperially democratic poli
tics depends. after alL on that-prevails in responsible decision-making 
the more, t) the smaller the number of decision-makers is, and l.) the 
clearer the respomibiJities are to each of them and to thase whom they 
lead. lbe superiority of the American Senate over the House of. Repre
sentatives, for example, is largely a function of the smaller number of 
senato~ the best political achievements of the Englisll parliament are 
products of unequivocal responsibility. Wherever such unambiguous 
~sibility defaults, the -party system fails like any other kind of 
domination. From the viewpoint of the national interest the political 
utility of solidly organized interest groups rests on the same basis. Com
pletely irrationa~ from the saJ;lIe viewpoint, is the unorganized "mass"
the democracy of the streetS! It is strongest in countries with either a 
powerless or a politically discredited parliament, that IIlelns, above alL 

r in ~ntries without rationally organized ~. In Germany, apart 
&om the abgence of the Latin coffee-house culture and the presence of 
a calmer tempezament, organizations such as the trade unions, but 
also the Social Democratic party, constitute a very imporu.nt counter
balance against the direct and irrational mob rule typical of purely 
plebiscitary peoples.. From the Hamburg cholera epidemic [of 1891J to the 
present time it has been necessary to appeal repeatedly to these organiza
tions for help whenever the state apparatus proved inadequate. That must 
not he forgotten once the times of hac:cJship are over, 
t In Germany, roo, the difficult first postwar years will he a severe 

test for the discipline 'Of the masses. lbere can be no doubt that the 
., trade Unions, in particular, will face unprecedented difficulties. For the 

up-and-coming young workers, who now eam ten times as much as in 
peacetime and:eDjoy a temporary license that will never recur, are being 
dishabituated from any sense of solidarity and any capacity to adapt 
to, and be \lSefuJ. for, the organized economic struggle. A "syndicalism 
of immaturity" will Hare up once this youth is confronted .with the 
normalcy of peacetime. It is certain that we will eJlcounter plenty of 

, purely emotional "radicalism" of this kind. In the population centers 
attempts at a syndicalist putsch are quite possible, just as is a mighty 
groundswelI, in view of the serious economic situation, of the political 
mood represented by the Liebknecht group. We must ask whether the 
masses will persist in the sterile negativism toward tbe state that must 
be anticipated. That is J question of nerves. The outcome will depend, 
first of all; on whether the proud saying: "lbe appeal to fear finds no 
response in Getman hearts," will prove itself on the thTones. Mo~er, 
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the outcome will depend on whether such explosions trigger again the 
familiar fear of the propertied, that means, whether the emotional effect 
of the blind fury of the masses will activate the equally emotional and 
senseless cowardice of the bourgeoisie, just as the beneficiaries of un" 
controlled bureaucracy hope. 

Against putsch, sabotage and similar politically sterile outbreaks, 
which occur in all countries..--even though less "frequently here as else-
where-every government, including the most democratic and the most 
socialist, would have to proclaim maItial la w if it does not want to risk 
the consequences that now appear in Russia. No further wOld is needed 
on this score. But: The proud traditions of peoples which are politically 
mature and free from cowardice have always proved themselves in such 
situations in that they kept their nerve and a cool head, crushed force 
with force, but then tried to resolve soberly the tensions that had led 
to the outbreak.~bove all, in that they immediately restored the guar
antees of civil liberties and in general did not let such events interfere 
with the m~nner of their political decision.making. In Germany, how
fcwer, one can be qltite assured that the beneficiaries of the old order 
and of uncontrolled bureaucracy wiII exploit eveIY outbreak of syndical
ist putschisu~,. no matter how insignificant, in order to scare our philistine 
bpurgeoisie' which, unfortunately, still has pretty weak nerves. Among 
the most shameful experiences during the tenure cf Chancellor Mi
chaelis we must note that specuL:tion on the cawardice of the bour
geoisie which expressed itself in the attempt to exploit in a sensational 
fashion, and for purely partisan purposes, the behavior of a few dozen 
pacifist fanatics, without regaxd for the effect upon our enemies-and 
also upon our allies. After the war similar intrigues wiU be repeated on 
a larger scale, By its reaction the German nation will then demonstrate 
whether it has attained political maturity. We would have to despair 
of our political future if these mac~linations were to succeed; unfoI
tunately, some experiences make this appear a possibility. 
. In GeImany the democratization of the paIties on the left and the 
right is a fact that cannot be undone---on the right it takes the form of 

. an unscrupulous dema~gy that has a counterpart not even in France. 
However, the democratization of the suffrage is a compelling demand 
of the hour, which can no longer be postponed, especially in the Ger
man hegemonial state ·[Prussia]. Apart from all other considerations, 
reasons of state lequire, (I) since the equal suffrage is today the only 
way of ending the suffrage struggles, that their sterile perpetuation, which 
has JeJ to such profound bitterness, must be eliminated from the 
political scene before the soldiers Ieturn from the field for the Ieconstruc
tion of the ~tate; (2) that it must be viewed as politically unaccept-
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able to put the returning soldiers at an electoral disadvantage vis-~-vis 
those strata which maintained, or even increased, their social position. 
property and customers during the time when they at the frontlaid down 
their lives for those who stayed home. Of course, the obstruction of this 
political necessity is possible, but this would have terrible consequences. 
Never again would the nation be as solidary in the face of an external 
threat as it was in August 19J4' We would be condemned to remain a 
small and conservative country, perhaps with a fairly good public ad
ministration in purely technical respects. but at any rate a provincial 
people without the opportunity of counting in the arena of world poli
tics-and also without any maral right to it}9 

NOTES 

J. Unles& otherwise indicated, the notes and the emendations in the text are 
by the English editors, as are the subheadings within sees. HI, which merdy in
tend to give the reader a better orientation. 

From Mu Weber, Gesammche l'olj,jsche Schrjften, ed. Johannes Winckel
mann (zd ed.; Tiibingen: Mohr, 1958), z94-594' The essays were first pub. 
lished together in the series "Die innere Politik," edited by Siegmund Hellmann 
CMunchen and Leipzig: D\.lncker 8c Humblot, 1918). In certain passages Weber 
drew on Part Two of WirlSchaf' llnd Gesenschaf" which was unpublished at the 
time. Hence, the reader will And certain repetitions in Weber's exposition of nUe 
by notables and by b\.lreaucrats, but at the same time he can obsrrve the linkage 
between Weber's political views and his scholarly perception of secular changes. 
Yet as Weber himself points out in the preface. he does not claim scienti.6.c author
ity for his political views. Furthermore, the reader should keep in,mind that the, -
eS5ay originated in newspaper articles which repeated the main points with prop' 
agandisric persistence. Weber's "Politics as a Vocation," which is his best kncWD 
political essay in the United States, in tum takes up some of the themes of his 
wartime writings. It is truly the sum of his political perspecti·,e, but in its brev
itV it is even more of an occasional piece than the earlier political writings and 
henct: in need of more txtensive and concrete elaborations such as the present 
",s~av. 

'In (eccnt ye"r~ Weber's politics have been given considerahle a·ttention. The 
FollClwing selection is useful as background reading for his political writings; it 
al50 contains many .. de!ences to other pertinent literature: Arnold Bergsrrasser, 
"M ax "\ Veber~ Antritt~vorie5ung in zeitgeiiC hichdicher Perspektive," V ierkl jahr.s
hefre {iir Zej'ge::lhichte, {ooL 5. 1957, Z09-19i Golo Mann, "Max Weber als 
Politiker," Neue Rllndschau, vol. 75, 1964, 380-400; Wolfgang Mommsen, 
Mal( iilleber llnd die dt!utsche Polid/t, 189Q-J9Z0 (Tiibingen: Mohr, 1959); id., 
"Max Weber's Political Sociology and "His Philosophy of World History," lnter
nalional Social Science Journal, vol. 7, 1965. 2.3-45i for an expanded verSion, 
see "Universalgeschichtliches und politisches Denken bei Max Weber," Histor· 
ische Zei'schrift, vol. :z or, 1965, 557-6n; Guenther Roth. "Political Ctitiques 
of Max Weber; Some Implications for Po!itical Sociology," A~n Sociological 
.Review, vol. 50, 196" 213-iz3; Gustav Schmidt, Deu,sche,. His'orismllS und 
der Obergang Zllr l'ariamentarjschen Dem'7/tra'ie ("Histotische St!!dien," vol. 
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398; Lubeck: Matthiesen, 1964); Gerhard Schuh, "Geschichdiche Theone und 
politisches Denken bei Max Weber," Vierul;ahr~hefte fUr Zeitgeschichte, vol. 12, 

, 1964, 3Z,5-350. 
2. Sections i to iii had originally been published in the Franltfurt.er Zeitu1lg 

of May 1,.7, June 5/6 and June 204. 1917 under the tide "Gennan Padiamen
tarianism in Past and FutuTe". Cf. the bibliography in Eduard Baumgarten, ed., 
Mia Weber-Wed .. una PerSOfl (Tiibingen: Mohr, 1964), 71 to also Winckel
mann's inb'Oduction to GPS. zd ed., XXXV. On the fall of Chancellor Bethmann
Hol1weg on July 14, 1917 and the short rule of Chancellor Michaelis (until (X
toheT 30, 1917), see below, notes 27 and 2.9. 

3. Moritz Busch (18:U-1899) was Bismarck's principal press agent and 
official eulogist. His memoirs. Bi marc.lr.: Some Secret Pages of hi~ Hi wr:y (Lon
don: Macmillan, 1898), were 6rst published in England because of anticipated 
libel problems in Germany. 

4 After the initial measut'es of Bismarck's struggle to control the Catholic 
churdt (the socalled Kultvrlcampf. 1872.-1887, which was strongly supported 
by the liberal parties). an attempt on his life was made by a certain Kullmann, 
an Wlemployed Catholic coopn. at Bad Kissingen in July 1874. As again in 1878, 
when the Social Democrats wet'e saddled with the responsibility for the Hodel 
and NobiIing attempts on the old Emperor's life, Bismarck immediately tried to 
~m this incident to political advanrage in his conHict with the Center party. 
"Y oU may renounce this murderer as much as you want," he exclaimed (vel)' 
much alive) in the next budget debate, Hbut he hangs tightly on to your coat
tails; it is you whom he caUs his party." See Karl Bachem. Vorges.chicht.e, Ge· 
~chicht.e una Politik. aer aeutschen ZentruJ1lSl'artei, III (Koln: Bachem. 191.7); 
1,.1~. 

5. Friedrich Julius Stahl (1802-1861) and Ludwig von Gerlach (1795-
1877 ), both advisers of the romantic Prussian king Frederick William IV, ~ 
leaders of Protestant agrarian conseJYatiml in mjd·~entury Prussia. Stahl, one of 
~ ITlOSt e.tI'ective_$~kesmen. of the: Divin~ Right ~f ~ings after the 1848 revolu
non, was snAuennal in shapmg the PrUS$1an COt1S"r;llIon of 1850 along consetv
alive lines. Getlach, a ca-founCier of the Krwt~dtung, opposr:d Bismarck to the 
end, to the point of sitting with the Center delegatcs in the po:!t-1870 Reichstag. 
On the older Christian-Social movt:ment in general, ~ W. O. Shanahan. Ger· 
man Protestants Fw:e ,lui Socia! Questiox: The CQn~er\lative Phase, 1815'1871 
(Notre Dame: University of No!re Dame P~ 1954). 

6. Rudolf von Bellni~ (1824-J90Z,). Joseph Vc!k (I819-t882) and 
.franz August Freih~tt &:henk von Stauffe!1berg (1834-19°1) were leaders of 
the National·Liberal party. Bennigsen headed the party ftorn 1866 to I ~8; he 
lefused a seat in the government in : 8n and retired from the Reichstag from 
1883 to 1887, because he felt he could no longer coopente with Bismarck. 
ne right-wing Voik left the party in the ,ILl riispute Over tariff legislation in 
,878; the South-Gennan Stauffenberg was olle of t~ leaders of the left-wing 
Sezession in z881. Benedikt Fnln1. Leo Waldeck (I8o~-IS70) was the leader of 
(he democratic left in the Prussian National A:>St"rnhly of ! 848 ;md again in the 
Prussian diet during the CODstitutional Conflict, 1861-1869-

7. Weber's father, Max Weber S~., played a significant role j~ the BerliD 
Nationi!ILiberal party of the Bism: .. clcian era as OJ {'~ty magi!trate, d ... puty in the 
Pruo;sian Diet and som ... ·time deputy in the Reich stag. Bennigsen. Miqud. :lnd 
otter ltaders of the party were frequent guesrs in his house, and "already the 
half·grown sons were pennitted ... to overhear tb~ political dispures and absorb 
wh .. t<::ver they could unde~tand;t (Marianne Weber, M~ Weber [Tiibingen: 
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Mohr, %926]. 42). Although Weber was only 14 ye&1S old in t878. the in~ 
of the early-maturing boy ranged far into political mattm; Cd. the lettels of the 
14' and 15-year old reprinted in Baumgarten, MCl3t Weber, op. cit., 6-13); hc:uce ' 
these and the following statements may indeed be ~ on his own memories 
from that period. 

8. Bismarck established the Rac'- as a federation of the ruling dynasties 
which were represented in the Bawsm (Federal Council); they formally COD

trolled all legislation and "governed" through its pn:sicient,the chancellor who 
was appoinred by the emperor and who normally was also prime minister of 
Prussia. The Reich.u4g was the only "UIlary" institution, i.e. one representing 
the Gennan people as a whole, hut it had only delihetative and hudgetalY powm 
and no control over the federal government. Many state £Unction~--<1lurches, 
education, the railroads, the post office, in the case of Bavaria even the anny
t!:mained under the jurisdiction of the individuaJ states. The central institu
tions which did aist were dominated by Prussia. 

90 On the background of the Pmssian Constifutional ConBict, which 
brought Bismarck to power, fee Eugene N. Anderson, The Social atUl Poli iclll 
Confli4:t in PrnssiD: 1858-186<1 (Lincoln: The Universily of Nehraslca Press, 
1954)' 

10. Ludwig Windthorst (18n-189.I). a former Hanoverian minister of 
justice, was the leader of the Catholic Center party and as such Bismarck's 
major parliamentary antagonist, although sometimes a cooperating one, during 
the latter's entire incumbency. 

II. On Bismarck and the anti-socialist legislation, see Guenther Roth, Tn. 
Social De1'l1Clcrats i" Imperial Gernsmay (Totowa, N.J.: The Bedminster Press, 
1963), ch. III; Vernon L. Lidtke, The OSitlawd Ptlrt]: Social DemtXTocr m 
GertJratsy, ,878-,890 (Princeton: Princeton University Press. (966). 

n. When Bismarck, in 1879, wanted to raise the customs taliH's in order 
10 make the Reic'- less dependenr upon the .linancial conb"!>utions of the mP1nber 
st'ltes, the particuMnst (but ptorectionist) Center party, whose votes he needed, 
insisted that any excess of the new revenues a~ 130 million marks be trans-' 
fmed to the states; if the Reic'- wanted any share of such sums, the question 
would again be thrown into/arliament, which voted the annual macricular 
contn'butions. ~ von un zu Francken5llein (r8z5-x890). a prominent 
Bavarian member or the party, was the author of this clause. In Prussia it was 
complemented by the Huene bill (1885-1893), the work of the Center deputy 
and Silesian landowner Karl Huene Baron von Hoiningen (1837-19°0). which 
required that the Prussian stale ~ on all but 15 milliOn maIn of the windfall 
Franckenstein monies to the counties and munJdpWties "in order to elimin!1e 
a stimulus £or unhealthy expenditures of the PrutDan Sf1llte budget." cr. Ernst 
Rudolf Huber, Deutsche Verfassunglgesc~'- e $eit 1789, III (Scuttgart: Kohl
hammer, 1963),951; Bachem, Zcntru.mspartei, ot'. cit., III, 3941£· 

13. Herbert Von Bisman:k (1849-1904) was his father's secretalY of state 
for £<>reign affairs from 1886 to the latter's fall in 1890' 

14. The idea that Roman law promored capitalism is palt of the nursery 
school lore of the amatc:urish literati: Every student must know that all char
acteristic legal institutes of modem capitalism (from the share, the bond, rhe 
modem mortgage. the biil of eltdlange and all kinds of tlansaction £Om ... to the 
capitaiist forms of association in industlY, ni.oting and commerce) 'Nere com
pletely unknown to Roman law and are of medieval, in part of ~nnanic onr,in. 
Moreover. Roman law never got a flXltbold in England, -i.Yhere modem capitalism 
Originated. 1be ~eption of Roman Jaw bec9me possible h' Gennany ber.-ause· 
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of the a~ce of the great national guilds of lawyers, which in England re
sisted this development, and because of the bureaucratization of law and ad
ministration. Early modern capitalism did not rigi1fQte in the bUleaucratic 
model states where bu~ucracy was a product of the state's rationalism. Advanced 
capitalism, too, was at hrst not limited to these countries, in fact, not even 
primarily located in them; it arose where the judges were recruited from the 
ranks of the lawyers. Today, however, capitalism and bureaucracy have found 
one another and belon~ intimately together. (Weber's foomote.) 

]5. On the SeuSSJ " and its merger with the Ptogn!ssive party, see above, 
Pa t Two, ch. XIV, n. 9. On the organization in general of th~ Gennan parties 
during the Empi~, see Tlwmas Nipperdey, Die Orgtmi~i" de deutsche" 
Parteie"" f 19r8 (aw-lOOd: Droste, 196]). 

]6. Compare abo Weber's comment at the ]909 convention of the Verei" 
fur Sozwl'0firile. in Vienna, in which he confronted the older generati n of 
membe s who had exaked the superiority of bUleaucracy vis·A-vis "Mancheste~ 
ism", reprinted in GA SS,41211. 

]7. Since it has been alleged from Russian quartel'5 that Mr. Kerenski 
has made use of this passage from the Fftmltf,mer Zeitu"g in public meetings 
to show the need for his offensive as a plOOf d "strength," let me here explicitly 
address this gravedigger of Russia's ~ung f~dom; 1m of£ensive can be 
launched nly by someone who di~ of the necessary resou ces-for example, 
,enough altillery to hold down the opposing infantry in its trenches, and enough 
means of transportation and supplies to let the own soldiers in their trenches feel 
their dependence on him for food. The "~akne$S" uf the so-called "Social
Revolutionary" government of Mr. Ke enski, however, lay' in its lack of credit
worthiness, ~ has been explained elsewhere [cf. "Russlands Obergang rur 
Scheindemolaatie," in Die Hilfe, April ,,6, ]9Q, eprinted'in CPS, 19~-~IOJ. 
and in the necessity, in order to gain the domestic c edits required for. the 
maintenana: of its power, to deny its own idtealism, to conclude an alliance witb 
the bourgeois imperialist Entente, and thus to sacrifice hundreds of thousands 
of iIs own countrymen as mera:naries for alien inte eSfS. I believe -that I was 
unfortunalltly right with this prediction, as with others that I made elsewhere 
on Russia's expected stance. (I sec no reason to modify this passage, which was 
written many months ago.) (Weber's footnote.) 

]8. Nochtwiich'eTSMQ' was the epithet commonly applied to the liberal state 
with its minimization of functi ns by the critics of the laissez-faire doctrine. The 
reference, of course, is to "Manchesterist" England. 

]9. Eugen Schiffer (]86o-I954) a National-Liberal deputy, was made 
undersecmary of state at the Imperial treasulY in r9'7 . 

. ~O. It is amusing that in the [ultra-conservative} Kreu z:eitu"g of all places 
an anonymous writer derives the incompatibility of the two positions fr m the 
formalist legal consideration that parliamenta'Y deputies are supposed to vote 
according to their convictions, but Bundesrat members according to instructions. 
It does not put off the Kreuzufft.ag that numerous I.andriite. who since Putt
kamer's times have been responsible for "representing the political line of the 
government," sit in the Pruman diet; nor is it disturbed by Imperial secretaries 
of state who, as deputies in the Prmmo diet, wmiJd be ~d to criticize the 
instructions they have received, as Bu"desmt mem~, from the government 
which is ~sible to this diet. If a party leader. who is aJs a member of the 
B1Ind~Q', cannot get the in~ that correspona to his ~ons, he 
must resign. In fact, that should he done by every statesman [who amYtot get the 
necessary mandatel. More n that below. (Weber's footnote.) 
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~l. Matthias Erzberger (187S-19:U) was the most prominent Center ~ 
member of the war period. A leader of the democratic left wing. be plaYed • 
key role iD the process of parliamentarization and in the early post-war gavem: 
ment; he was assassinated by nationalist fanatics in 19:11. CEo Klaus Epsteill, 
Mmthias ErzbergeT and dae Dile._ cf Gerrn.tm DemocrtlC)' (Princeton: Prince
ton University Press, 1959)' 

u. After 1918 Alfred Hugenberg indeed became both: From his propa
gandistic basis in the n~per and movie industry he went on to head the 
rightwing Deutsch-NIlri<mak Partei in 1928 and 10 join Hitler's !irst cabinet as 
minister of Cl(:onomics in 1933, in the completely mistaken expectation that be 
could manipulate Hitler. 

23. This is a reference to a much-used proverb, "In monetary matters Ge"'ii~ 
lichJteit 6nds its lim irs"; it is said to have been first stated by the industtialist 
and liberal leader David Hansemann in the Prussian diet on June 8, 1847. 

24. Blsm.arc:k was Prussian minister to the loosely organized Federal Diet in 
Frankfurt, in which Austriia still played a dominant role, from 1851 till 1859. 
O. Arnold Osbr Meyer. Bis_rcks KAmpf mit OsteTTeich 4ffI Bu"desu.g ZII 

Fnmhfu" (,851-1859) (Berlin: Koehler, 1927)-
25. Richard von Kiihlmann (1873-1948), a career diplomat aEpointed sec

retary of state in August 1917, had angered the military (Ludendorff) through a 
relatively conciliator! position on some procedural iSlues at the Brest·Litovsk peace 
negotiations late in December; this resulhl<i in a press campaign and other pleS
sures directed by the Great Headquarters for his dismissal-a goal which Luden
dorff attained only in July 1918, when Kuhlmann was forced to resign and waf 
replaced by an admiral, Paul von Hintze. Cf. Erich Matthias and Rudolf Morsey 
(eds.), Der InterfralttKmelle Ausschuss 1917/18 (2 vols.; "Quellen zur Ge-
5IChichte des Parlamentarismus und der politischen Parteien." first series, vols. 
J/I-ll; Diisseldorf: Droste, 1959), II, 77£f, 

'2.6. The Haupt.aussdnus was formed in October 1916. It was in fact the 
Budget Committee, empoweled to sit even when the Reichstllg was not in ses
sion, with the specific purpose of debating foreign affairs and war matters; it 
comprised representatives of all parties m a proportional basis. Cf. Matthias and, 
Morsey (eds.), 01'. cit., I, xivff. 

27. After the faU of Chancellor Bethmann-Hollweg (on which see below, 
n. 29), an advisory committee of seven parliamentarians was forced by the mistlust
ful Reichstllg upon the new chancellor, Georg Michaelis, to consult with him on the 
German response to the Papal peace note of August 1917. This was the first 
time parliament explicitly participated in fore;gn policy formulation, and thus an 
important step toward parliamemariution. Cf. Epstein, Errberger, ap. cit., 216ff.; 
also Matthias and Morsey (eds.), 01'. cit., I. 119-2.J3. where the prehistolY and 
course of the negotiations is extensively documented in protocols of committee 
sessions. 

2.8. Between December 1917 and M~rch 1918 Trotsky negotiated with 
German diplomatic and military representatives at Brest-Litovsk. Wilson's Four
teen Points date from January 1918. 

29. On July 6, 1917 Erzbecger in a sensational speech revealed in the 
HlluptllUSschuss the failure of the unlimited submarine campaign and, with the 
backing of a new parliamentary coalition (usually re£ened 10 by Weber as the 
"majority parties"), pressed for a peace resolution of the Reichstag and s~y 
parliamentary reform. With the help of the military authorities, who were play
ing their own game, these moves resulted in the faU of Chancdlor Bethmann
Hollweg a few days later. However, parliament had no in8uence upon the 
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st'Jection of the %Iew chancellor, the Prussi~o Food Adminis(r:w:>r Dr. Georg 
Michaelis; even to it,; own an:higuous formUlo. of "~ace witheut f,-.'!c;~le te~ti· 
torial acqui~itions" it Obtained his gmdgi .. fZ adh,,'cnce on!) Viith the rewo/"tion 
"As I intt:lptet it," 

Cor.sequendy. the Reichstag bad r.o conidenc.- In the ilew chancellor. and 
:l seeond aisi;; oceuled in Augus:, OIt the occasion cf thf': P:ipll peace !lete, whicb 
Ksulted in the cstt.bIishment d the Commit'~e of Seven to ~'Jperise the (h"feng 
of the Gennan resp'lose. 

In October. finally, after the govemment had announced its intention to 
supp~ the left-wing Independent Socialist party because of its' alleged (but 
pooIly documented) fomentin~ of a naval mutiny. the joint oommittee of die 
majod~y parties (the InterJraktionelle Aussch"Uss) demanded and secured 
Mkhaelis' dismissal In the ensuing negotiations the Reichstag insisted succes..~ 

, h.lly th:st his aged and infirm sUCCesSOI, the Bavarian Prime MinisteI Count 
Hertling, a conservative member of the Center party and himself a former Reichs
tag deputy. come «"' an agreement with i~ on policy and personnel matters 
before takin,g office in November. For a couvenient summary of these "parlia· 
ment:lIizing' de\ielopments in 1917. see Epstein, Matthias Ewerger, (JP' cit., chs. 
VIII-IX . 

. 30. In August 1917 rwo imponant parliamentarians joined the Michaelis 
, minisuy. Paul VOIl Krause, a Nadonal-Liberal deputy in the Plussian diet. was 

appointed Im~rial secretary of justIce, ~nd the: Center le)der in the Reichstag, 
Peter Spahn, became Pru$sian minister of justice. In O.;tober the N.'ttional· 
Liben .. l deputy Euge!l Schiffer was appointed unde~secretary of state in the 
Imperial treasury. 

31. In the Herding government, the palliament:erians obtained for the n.rst 
lime policy·making p1)Sitions. The Progressive leader in the Hei::hstog, Friedrich 
V<Jfl Payer, was given the Imperial viee·chancellol'ship, and the left,wing National
Libelal Robert Friedberg was made vice premier in Prussia. 

3:1· The J anuvy 1918 crisis arose out of dispmcs r.etwel:n the civilian and the 
military leadership over the conduct of the Brest-Litovsk peace negotiations with 
Russia. Cf. ahon. :1S' above. 

33. Early in January 1896 William Il sent a teleglam to the: President of 
Transvaal, Paul Kruger, congralulating him on the repu lsion of Jameson's raid, 
which had been backe<l by Cecil Rhodes. The Emperor acted lIpon the recom' 
mendation of the secretary of stare. Baron Marschall von Bieberstcin. who thereby 
hoped to prevent him from i\1·advised intervention. The maneuver was part of a 
German attempt to isolate England diplomatically. but it actually increased 
Gennany's isolation. - During the first Morocco crisis of 1905/6 the German 
government tried to oppose French colonial designs on Morocco- William II 
visited Tangier, but the suhsequent international conference at Alget;iras ended 
",,;th a severe diplomatic defeat for Germany. During the second Morocco crisis 
in 1911 the Gelman gunboat "Panther" was dispatched to AgadiI, but in the end 
Germany lost anotheI diplomatic round_ 

34. For William Irs doubts about the advisability of a trip to Tangier in 
1905', which he then undertook "co"tre coeur," see his Ereignisse u"d Gestalte". 
1 878-19J8 (Leipzig: Koehler. 19:1:1), 90f. 

35. On a rather conciliatol'Y conversation between Rhodes and William II, see 
",. cit., 7:1f. 

36. On the Emperor's version of his opposition to the teleglam and his ano· 
c;:ipationof English public;: protest, see 01'. cit., 69f. 

37. At the time' Russia, France and Gc;:rmany·-which professed to be 
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alarmed about the "Yellow Pfril"-prevena:d Japan from annex ng the ~ 
peninsula in the wake c:i her military iumph over China (treaty c:I S~ 
seki. April 1895). For the Gennan aspects of these negctiations, cf. EmpelQr 
William II's autobiogrllphy, op. cit .• 68, and Johannes Ziekursch, Das ~ 
Wilhelms ll, vol. HI of Poli(jsd'I'! Gesdlidl~ des neaten deutschm KAiserreicla.es 
(Frankfurt: S<iZie~fSVerlag. "Ho), 9'lff. 

38,' The EmptTOI's ChristIna,; present for Tsar Nicholas in 1895" W8S au 
allegorical drawing, executed or his design by the painter Knackfus but ~ 
senred as his own work. It d.epicted rhe .Ar.:hangel Michad gathering a cohort 
of ironclad ladies, reoJgoizabl" by thdr coats-o£-anns as Germania, Bricumi8,. 
RU.$Sia, etc" for a crusade a5!<I:.:·J: the Yellow Peril, shown as a blood-thirsty 
moloch brooding on a cloud o\"t:r t:.uro~·~ pea~fuI cities. The gift and its title, 
"Nations of Europe, safo::guard your U.Oit ~d goods,".soort became known 8nd 
was widdy ridi--:uJed, but the t:mpe:or kIit. ... ea he had achieved a diplomatic 
success when his ar.-,bassa®r ~ep:)rted rhat the hapless recipient had framed and 
hung th~ work of ar~·. "It reaJIy w.()rksr How ver satisfymg" he w~ on the 
margin of the repon. Cf. Elich Eyck, DtiS ?,- .. ,.ticke Rf.giment Wilhelms II. 
(Ziirica: Rentsch, 1948), 119; Elllil Ludwig, KMiser Wilhelm 11, trans. Ethel C 
Mayne (London: Putnam's, 192.5), 223f. 

39. On July ~7; J900, Willi::.m 11 anade his U!.i'amous "Hun" speech, when~ 
derived the 'epithet cummonly. applied to the German SOIdielS in the Anglo-Saxon 
countres during World War 1. In st:nding off the hoops that were to participate 
in the crushing c:i the Boxer Rebellion, with Olunt Waldersee as the nominal 
commander-in chief of the international expedidonary force of Russian, Japanese 
and English troops. William said among other things: "No pardon sh8U be given, 
no prisoners shall be t.lken. Whoever falls inlO ~ hands shall be at your mercy. 
Just as the Huns under King Atilla made a name for themselves a thousand yean 
ago which still awes us in traditions and tAles, you shall impreas the name of 
the Gelmans upon China for a tho sand ~1IlS 10 (lOme so that no Chinaman 1ti I 
ever again dare even to look scheel at a Gcnnu,"-a bad pun implying both an 
evil and a slit~yed look. In his naval ~ William employed s ch tenDs 
as that of the "mailed nst" which Germany wanCEd 10 apply in the world. Cf.' 
Eyck, op. cit., 200, ~72. 

40. en April 13, J906, Will am, n .... ~ to the AustriBn foreign 
minis r, Ol nt A. Goluchowski, in w~ 1Ie.r: "Yo have .pmven yourself 
a bri liant second in the d el and can ~ ~ 611'1 Ihall reciprocate in C8ge of 
need." This contributed to Golucbotloski .. at. c.dI a few months a r. The 
German ambassador in Paris, Prince ~ ~ in a letter 10 Friedrich 
von Holstein (May 8, 1906): "We are, __ • completely isola d in the world, 
and evelYbody hates us, even Austria. wt.idt II absolutely furlous about the 
Goluchowski telegram." See Norman Rim .. M. H. Fisher Ceds.), TM Hol
sUm Papers, IV (Cambridge; At the Uui...., ~ 1963), 4~lf. 

41. See above, n. 34. On the Dai y Tdcp..,.. Mail, see WihIm Schussler, 
Dis Daily-Telegraph-Affaire.. FUrst Bfilq", ~ Wilhelm ."rsd die Krue des 
Zweiten Reiche! 1908 (Gottingen: MustJe,pJ,pioh, J95~). 

4~' Apparently a pejorative feml for the ~g majority of Progressives, 
MajOlity Social Democrats and m~mherl ol ~ Colter party which in the sum
mer of 1917 adopted a resolution for a pcaa= ~t territorial aggrandizement 
and po itical, economic or 6 nancial ~IoiCldoD. -ID a 19 I? letter the Nabon8 -
Libelll] deputy G sta~ Stresemann, who was to btmtne· the outsamJ;ng fOleign 
minister. ol the Weimar Republic but was • ItIImg mmexationist d riDg most of 
the war, provides an illustration for the kind oE dup icity that Weber deTides 
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here: "If today even consetVative secretaries of state tell us beh nd closed doors 
that iliey de:rue parliar~ntariution because they fear that the penonal conduct of 
~litics by the Emperor may cause Germany immeasurable harm, then one can 
talk about this in confidential circles, but as a monarchic man one can never 
bring this most serious justi6.cation for parliamcntarization before the public." Cf. 
Matthias and Moxsey (eds.), Der l11terfra1nio1lelle .A~SSchU$1. 01'. cit., I. 157 n. 10. 

43" Late in I917 newspapers bought up by Big Bu.-.iness accused tbe Frank
furter Zeitwlg and a Rdchst4g deputy of having been bribed with English 
money. My name and that of a National-Liberal colleague _ were likew se linked 
to btibes by Lloyd George, And such assertions were believed in litmry circles! 
1bis fact is indeed su dent for judging the political maturity of tbis stratum. 
1be doings of these sycophants prove that in Gelmany demagoguery withotlt 
ilarJiamentar 5111 and withOtit democracy operates fully on the Fr.;:nch level. 
(Weber's note.) 

44 Paul Singer (1844-19Il), a Berlin factory owner, was a leading mem
ber of the Social-Dcmoaat c party, whose Reicnst4g delegation he headed from 
1885 on. 

45, Tbis is exactly what later happened in the Weimar Republic, whe~ pr0-
portional representation also led to a proliferation of parties based purely on the 
interest representation of speci&c groups. 

46. As late as 1967, two deputies in the Bwuksf4g of the GcmvI Federal 
,Repu blic had to share a s ngle small ltlOTO; the research staffs of the parliamentary 
factions were too small and completely overburdened. It was still difficult for 
parliament and the individual parties flo reauit academic and other "in and out
en," as they are familiar on the staffs of ~onal committees in the United 
States. 

47. August Bebel (1840-1913) was the leader of the Social Democratic party 
from its f;)undation in 1869' 

48. For Richter and Enbergcr, see earlier notes. Ernst Lie~ (1838-1902). 
a liberal member of the Center party, directed his party's parliamentary delega
tion after Windthorst's death in IS9I. 

49. Sec. vi of the essay, entitled "ParUamentariution and the Role of the 
States" (GPS, 394~43I), bas Dot 'be>en neluded in this translation because of its 
more technical character. 
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The index is divided into three parts: (0 An index of cotl!cmporary 

scholars cited by Weber; (ii) an index of other names mentioned in the text, 
mainly historical; and (iii) a subject index. The Introduction and the edi
torial notes have not been indexed. 
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1114. Jl8, 
Franr:kc, August Hennann. 569 
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Frederick II (Holy RomaD emperor), 
10 r. u-:;8, 1:15'9, 12.60 

Frederick il the Great (king of Prus
sia), 813, 98~, 993, 1098, 
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Frederick William I (king of Prussia), 
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Gladstone, William Ewart, 984, I t 3Z 
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Goluchowsk~ Count Agenor, l.n6. 

1468 
Gould. Jay, 161 
Gracchus, Gaius Sempronius, 268. 
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Gregory VII the Great, Pope, S'19, S'60, 

98S', 1004 
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Gustavus Adolphus, • I 54 

Hadrian (Roman emperor), 611, 807, 
1168 
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Hegel, Georg Wilhelm, 870 
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Hillel (Jewish !C'holarch), 8~4 
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Hugenberg, Alfred, 1413, 1466 

Ikhnaton (Amenhotep IV). 40S', 419, 
449, 11S'9 

Innocent III, Pope, 838, 840 
Iosif, abbot of Volokolamsk (losiE 

Sanin), S'17 
IrenaeuS, S'S' 8 
Isaiah, 4~7, 452-
lsidor of Seville. 837 

Jack of NewbulY Gobn Winchcombe). 
13S'. 15 1 

Jackson. Andrew, 984 
James. St., 613 
James I (king of England), 841 
}ameslI (king of England), 1315' 
Jame.,on. Sir Leander Starr, 1433 
Jephthah. u 3 1 
Jeremiah,771 
Jesus, 80S' 

brother Iy love and. S'92 
chalisma of, 440,630-31 
cult of, S7 I, II 8"5 
faith and, S'63-71 
family and, 1138. U4S' 
filial piety and, S'79, 580 
forsaken, I 114 
incarnation tt. 1113. 1114 
lenditlg justified by, 583 
monogamy and, 604 
observance of law by, 617, 613 
other-worldliness of. 630-34 
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Jesus (ctmt.) 
prodatnauon of, 52'1--18 
{~nunent3nd. 498;99 
:u sa9ior, ;17, 557, 5')8 
st: .• :ualit)' and, 606 
social refonr. and, 444 
wealth and, 6p 
"'''lJUen and, 489, 551. 

Jimmu T enna, I I ~6 
John (king Q{ England), I Z.79 
John, St., 570 
John XXD, Pope, S86 
Joseph II (emperor of Austria), 1338 
Joshua. 433. Jl38 
Josiah, 618, 1160, 1163 
Judah the Patriarch. 814 
Jud3s Macca b3eus, 13 16 
Julian (Roman elllJN!ror), 475 
Justinian (Roman emperor), :' z!, 7~!, 

851: 1133 

Kambyses, 383 
Kant, Immanuel, 887--88 
Kerensky, Alexander, ~88. 14(.5 
KetteJer, Bishop Wilhelm von, 1194, 

1434 
KilWtf, Emil. 161 
Konradin ol Hohenstauf4!n (king of 

Sicily), 11 5Z 
Krause, Paul von, 1467 
K-uger, Paul, 1-431, 1433, 1467 
Knackfuss, Herm3nn, 1468 
Kublai Khan. J210 
Kiihlmann, Richard von. 1466 
Kuyper, Abraham, 595, nOJ 

Labadie, Jean de, I I zo 
Laertes (king or Ithaca), 1:184 
Lao Tzu, 448, 466, 501, 544, 5;0 
Lasker. Eduard, 1388 
LassalIe, Ferdinand, 51, 870, I 130 
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Organizations---<:ompulsory 

Condotcieri, ::l59. I ~ 18-:tO 

charismatic. 222. 
Conftict (KIa""f), 'see Sociai Relation

ship$--<:onflict in 
Ccnfuciani ,4B. 464 

bureaucracy and, 476 
clerical o8icial~ :158 

charismatic education in, J 145 
cosmos in, 4 ~ J 
disciple-master relations in, 445 
dogma and, 462 
economy and 

alms,58J 
ethical ideal, 617, 6~0 
obedience, 579 
usury, 58~ 
vengeance, 580 

ethics in, 4~8, 617, 6~0 
filial piety in, JO~O 
Ilxing writings of. 459 
intellectualism and, 501., 504, 508, 

512 
magic and, 579 
masses and, 488 
nobility and, 472. 
patrimonialism and, I 109 
politics and. 594, 600 
rationalism of. B 7 

music, H9 
tationalization and bierocratic. 119 ~ 
salvation in, 554 

preddtinadon,575 
self-rontrol in, 619 
self-perfection and, 1049 
sexuality and, 606 
the state and, ~77 

Congregations, su Religion---congrega
tions in 

Consensual action (Ei7l11erstibJdnis
g~c'haft), see Organiza
tions--con5eI1sual order in 

Constantinople (Turkey), 1017, 1096. 
12~~, 1~68 

Continuity. defined, 67 
Conrracts. su Law-<ontraclS and 
Convention, 6p 

custom and, 29, ~3'7 

Convention (CO",.) 
defined, ~~-~4, ~I 1-12 

law and, ~19-25, ~~7 
legal norms, ~25-26 

legal order and, ~ IZ, ~ I 4 
legitimation of order by, ~~-~6 
limitations of, HI 
market and, 8::.-8~ 
as rules for conduct, ~~2 
sexuality and, 607 
status groups and, ~07 
traditionalism and, F6 

Corinth (Greece), 554 
Credit 

business, defined. 91 
defined, 81 
use of, 81-8::. 

Croatia, Serbi\ compared to, ~95 
Currency, see Money 
Custom (Siue). 652 

act.ion oriented by, defined. 29 
convention and. 2.9, ~~7 
defined, ~19 
economic action and. ~20 
innovations and, ~21-23 
law and, ~19-25, ~~2, ~~7 
limitations of, B I _ 

norms of behavior and, ~12 
factual regularity of conduct, ~~2 

patrimonialism and, to 10-1 1 
Cyprus (Greece), 1282 
Cyrene (Cyrenaica). J 224. 1285 
Czechoslovakia, nationality in. ~98 

Dahomey (AfIica), 766. 845-46 
Dalai Lama, 267. 46~. 555, 559, I 124 

selection of, 1.47 
Damascus (Syria), 14~5 
Danzig, I 100 
Democracy 

ancient and medieval, 1~~5, 1~~9-

72 

city-states and empire formation. 
I ~6~-68 

city-state vs. city, 1359-6~ 
constituencies. I.H'\-49 

economy, I .~·;9 '5::1 
origin of .u(cien( I"wer class, 

1340 -4'-
bureaucracy ~l'd; 216 
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Democracy (conI.) 
degzee of bureaucratization, 984-

8S 
opposed, 991 
passive democratization, 985-87 
status groups, 1001 

charisma and, 266-71 
electoral transition, 1127-30 
succession, 1 I 26, 1 J a 7 

the church and, ia04-10 
direct, 289-92 

administration of, a89-90 
domination in, 948-Sa 

Greek,13 11- 15 
justice and. 795· 

hiemcracy and bourgeois, 1 193~ 
law and, 662.-63 •• 

contracts, 7 19 
rationalization, 811 - 13 

pariiaDlenury, 144 a·~a 
in patrician city, u80 
plebiscitary, , 126 

administration iD, 2.67-71 
charismatic authority. aJ9 
defined, a68 
economy, a69-71 
legitimation in, a6, 
parliamentary control, 1451-59 

personal property tax and, 25 I-p 
representative, a9z---99, 1 n8, 144a-

62-
Division of 1a00t-

defined, 1 r 4 
ec,momic, 1 ..... -18 

~tab)jshmems and firms, 116-17 
b'i sex. taboo and, 434 
oocial aspect$ of. lU-37 

appropriariorl of means of produc
tbr-" 1}0-36 

~'r'r!"1'PrilirioD of m~nagerial func-
tions, 1~6-3/ 

!.!ppropriatio .. vf w{.rke!.s, I:Z5-30 
in Chin&, • l. ~ 
do.ninaf:ivn, 123 
:.1 ~8JPt. .(20. 1.11 
or Ue.."ti:<1C),. I:':':;:. ::;B 
L': !.~J!ltt 11.3-·i.6 
~.1~ ... ei"Yt ::: .:..:.6···" ',:: 

:~(;hnical, 1 !R-"-t 
defined! I ·i, l.8-:9 
:.oli!CY';:; ~f p·n" .. ~r. I 'l.!. 

Domination (HefYscMft) 
administration aDd, 948-52; see • 

Administration 
by authority, 941-48 

defined, 943,946-47 
See aha sped(v; f1t'8s of .. dtorirr 

bases for legitimale authority and, 
95a-H 

principles, 954 
capital accounting and, 108 
charismatic. I I 19 
church, 56, 315 
de6ned,53,61-6a,1378-79 
division of Jabor and, ta3 
by economic power, 941-48 

defined, 94J.. 946-47 
Seelllso~:l' 

establishCllotd.: .nd.. ,,.-.,. 
es ___ type ~.' 

appropriation in. ~)r.'J 
charisma oppo5«, 2.4+ 
division of tIOwers, 236-37 
polity, 1085-87, 1098 

language and, 95 I. 955 
organizations for, 53, 720-~1 
patriarchal, 943. 945, 1006-10 
patrimonial, IOI~ 
proGt-making and, J 64 
'ltare, 55-56; see IIha State 
of workers, 73 
See IIlsa Hierocratic domination; 

l.egitimate domination; Non
legitimate domination 

Diisseldorf (German y). 12. 17 

Economic action (Wimc.hafre,t), 63-
111 

appropriation and 
defined. 440 75 
managerial Functions, 136-37 
market f!conomy. 112-13 
of means of production. 93, f30-

36 
principal fOIms of, 144-50 
of workers. 12 5-30 

calrulations in kind and. 100-7 

c!tpit2.1 in. 90-10" 
..:aDit~l acc~unting and, 154-56 
~:~ ,'OmmuniSJn, 153-54 
L:J~t/)m ar.(i. 320 
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~ ec:tiou (cone.) 

de6aed. 63--68 
cmaoI~ 6,.-68 
poIibcal~. 6~, 
~ ocntation. 33. 66-67 
ia:dm' 65-66 

diviUcD r-ad. 114-31 
.......... ir ~£or. 14-7S 
~~aaianmd 
~.6.t 
~69-11 

fuzmadon ci OIpDizationa -. 101-
1 

Jaw and; 61-69. 1S 
~g:al omtt aod. 329 
~of. 202-6 
market aDd, 8t-8s. 144-S0 
money aDd. 1s-82-

~~86-9c 
(omal Nblwtm.: nIidfty of. 

118-80 
moftetaly policy. J 80--93 
00_176 -18 
re$~ maney. 174-76 
types of maney. 166-74 

ecru p6tions and. 140-44 
of peasantry, 90 
political bodies and, f93-~OJ 
price uniformities aDd, 30 
productivity of labor and. ISO-53 
~·maklng aDd, 9~Joo. 164-66 
rationally oriented, 63-14. H~-

1375-77. 138c 
rationality of 

fOnJ18I. 85-86, 107-9; 111. 161-
64, 183.184 

;nsctwncntal. :l." z6, -:8--30. 4t, 
154.339 

market regulation. £3- 34 
monetary accounting, !3~o 
mbscancive. 85-86, lC5-9. I J' 

:40. 183. :;24 
.. dlg~ou~ eth.ics anJ. G~ 1--~3 
organized social .gt'..JUp5 and, 3}~-

55.356 
~:rade and. '56 -6 I 
;.Iliiicy cuncepc in, o8-<i~ 

Er:m,:mic organiurions '. W~ft
.... t.'biinde) 

-:lr.:_~ -{'·L 63 

~organization (~,.) 
law and 

private law. 318 
Slate law, 338-19 

as meaN of ea-bange. 16 
milituy di.opline and. 1 1 SS-S6 
rna of. 14-7S 

Economic relaOomhip5. see Social re
~omie 

Ecmomy 
army ~ aDd, 1 J Slo. I 1 S4 
as autocepbalous ~ action. 63 
barler, JOO-I. 3s8. 673-14 
bourgeois ratiaaalism aDd, 411-80 
hurUUC1Ky and, 963~. 910, 989-

90 

rompmsation of ~ 963-64 
delnacnttizatioll. 986 

chMisma ~ 244-4S. ,",t-S .. 
huutiJIs. If 18 
imano.ality. I I .3 
rQUtinUation ••• ~I-~~, 1146 

in <lUna, ,. ~OIIIy in 
the city and 

economic CODQept. u. Jl. -1 S 
urban economy. J ~ 18-::1.0 

cicy-statcs and, 1349-(t8 
economic policies. 1349-54 
empire Formation. 1363-68 

coHegiality and. ::1.83-84 
convention l'l::ld. 327. ~~S 
ci .. )~ir.atior. in. 941-4<' 

hierocrabc, 1.8 { - 47.C'4 

in Egypt, s.;<? Eg~.:ooom)' in 
~t. England. se&! England---«unruny 

:. 
feudi!~ 

;e;:coomic preCOllditions, 1090-9:~ 
.. :>bilizatioJ), !094~~7 
r-:-~nsifbn tc b\\(eeuc{~~" I"SI,,, 

97. 1089 
r ~ ~ ct:.s.elk>lc;, .¢e Househul&

econmnyof 
:(,',:d ,:cn:.n::m-:'\st, 1'9, 777 
b.~e~J(.l :t()' ~::.d 

~ch:i~-pmcn~, ~ I ,_B; --9~ 
I::lP~~: of i~~t~r:":ltKn> 11,,,6--

J.:.i.~' ~.(ct·~"'ji:; , . .jw.::. • J 9~. n~ll
.(! 
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Economy (cont.) 
law and. 641'900,815 

codifications, 847 
contracts, 671-72., 710 
general relations, 31 1,333-37 
inRuence, 334 
natural law, 868-73 
rights. 669 

legal order and. 3 I 2., 32.7, 32.8 
interference, 319 

mainspring of activity in, 2.03-6 
medieval plebeian city and. 1319-2.1, 

132.6-35 
monasticism and. I I68-~ 

crafts, r 184 
land, 1181-83 

natural 
bureaucracy. 964. 969.970 
defined. 100 
feucializabon, 1094 
interest, 584 . 
monetary disorders. I t 04 
patrimonialism, 1031., 1038 

non-monetary. 105-6 
order by 

defined, 31 J 
ethnicity, 391 
fonnal rationality. J40 
plliticalorganzations,. 193""'94 

of patrician city. 1291.-96 
pattimonialism and, 1016, J032.. 

1038• 1094-99. II02.-4 
armies, 1018-19 
offici als, 10 37 
rationa liution, 1047 
want satisfaction, I I [ I 

planned 
fonnalrationality, I I I 
want satisfaction. J09-'3 

plebiscitary regimes and. 2.69-71 
polilical organizations and 

distribution of power among 
classes, 9:16-31 

financing, 194-99 
imperialism. 9 J 3-:U 
political communities, r93-2!;11, 

90 2 
private economic aClion: 199-::>'01 
status strati£icatbn, 9~6-38 

religion and, 4-~1. 'I''';, 4C'17, 41 I, 

4 13,482 ,483 

Economy (cmst.) 
lawgiver, 442.-43 
orderly cosmos, 430 
prophecy. 441 
salvation, 53 7 

religious ethics and. 576-90. 62.3-
30 

Buddhism, 581, 612.. 62.7-30 
Islam, 613-17, 630 
ta~, 43", 436. 481 
usury. 578, 583-89 

reptelll!:n tation and. 2.96'""97 
in Rome., SIAl Rome--economy in 
social norms and, 38• 3 II 
sOcialism and, 18, 2.02.-3~ $U also 

Socialism 
state and, 336-37 

organization, 74. 75. 1453, 1454 
systJ: mus. policies in. II? ·'18 
techniques compared to, 65-66 
traditional authorilY and. :2.37-41 
war and, 70. 106 
See Qlso Capitalism; Communism; 

Exchange; Market; Money 
Egypt, 468. 1102.. 1367 

agrirultute in, 148 • 
hure3u~in.964. 1401. J40~ 

anny, 980 
degtee of buteaucratizatioD. 971-

73 
eamomic consequences. 990 
passJve democratization. 986 
physical coercion, 967 
tax-fanning. 966 

charisrua in, a nd education, I 145 
the city in 

butghers, 12.30 
confratemity, l'l.6I 
extra·urban associations, U44 
fortress, 12.12., 12.2.5. 1117 

division ollabor in, 12.0. 114 
economy in. 1 r 3. 990 

household economy. 349.381 
industry. 149 
natural economy, 584 
stabiliution, 1096 
want sarisf;Jction, 35 0, 353 

endowed marriage in, 373. 374 
feudal, 1045 

economic 'ita bilization, ! 096 
nefs, :076 
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Egypt (cO'nt.) 
monopolies, 1097, 1103 
patrimonial officialdom, 2089, 

1090 
relationships, 1071, 107:1 

hieroaacy in 
the church, 1164 
economy, 1183 
monasticism, 1167 
rationalization, I 193 
reglementation of conduct. 1166 
secular powers, 1160 
social preconditions, I 177, 1 179 

imperialism of. 914 
knightly war and. 1:185 
law in 

codifications, 877 
contracts, 687, 690, 693, 714, 

7:16,749 
legal norms, 756, 769 
rationalization, 8:10, 883 

military discipline in, up, 1155 
patrilineal descent in, 372 
patrimonial, 10 II, 1044-47, 1050 

armies, 1015, 1016, 1018, 1154 
capitalist privilege, 110:1 
decentralization, 1055-57 
disintegration, 1043, 1044 
liturgy, 10:13 
officials, lOp, 1089, 1090 
recruitment, :1:18 
state, 2013, 1014 
traditional legitimacy, Ion 

rationalization in 
finances.7( 
hierocratic, 1193 

religion in, 416, 418 
congregations, 455 
debts, 586 
fixing norms, 460 
incomprehensible dogmas. 461 
intellectualism, 501,508 
legal order. 430 
monotheism, 4:10, 449 
pastoral care, 466 
peasantry, 469 
taboo,433 
theodicy. 5 J 9 

traditional authority in, :139 
Ei71verstiindni5gemeituchaft, sa Organ

. ization~sensual order in 

Ekbatana (Asia Minor), U:11 
England, 115, 1467 

agriculture in, 149 
army development in, :168 
bureaucracy in, 984, IIP-33 

degree of bureaucratization, 970-
7:1,984 

economic consequences, 989 
education, 999, 1001 
monarchy and, :195"""96 
notables, 974 . 
office purchase, 966 
parliamentary investigation, 997 
passive democratization. 987 

capitalism in, 351, 1395, 1400 
bourgeoisie. :141. 12.90 

charisma and 
kingship, 1148 
transformation, 1 '35, 1138 

the city in 
confraternity, 1:148, n56--58 
fortress, n:1 :1-:14 
legal status of persons, 1:140 

collegiality in, :173-74, :176, :181 
constitution of, 1314 
democracy in, and representatives. 

In8 
dower marriage in. 373 
economy in 

bureaucracy, 989 
industzy, 15:1 
medieval ple~ian city, 135 2. 

monopolies, 1098, 1099 
religion, 589 

feudal 
clerical officials, :159 
legitimation, 1080 
patrimonial officialdom, J 088-90 
relationships, 2073 
wealth, 1100 
welfare of people, (J 07 

Germany and. J433-36 
g~ld stand~rd and, 179, 184 
hleroctacy In 

caesaropapism, 1 161 
social p~itiQll$, (I80 

Italian burghers and, n54 
Jameson raid and, 1433, 1434 
land ownership and, 163-64 
lawin 

Canon law, :1:19 
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England (ccml.) 
codi6cations, 839. 841. 842, 844, 

845,853-55,857, 865 
contemporary, 889-"'92-
contracts, 681, 683. 691, 692., 

696,697. 70%. 7%1,7%3,7%8, 
72%-~5.728,743.747,748 

empirical ttaining. 785, 786, ;88, 
803, 804 

fonnal, 270-7 % 
khadi justice, 976, 1 J %6 
lp.gal norms, 753, 754, 757. ']61-

f: 3, 766, 779. 781'. 
legal.thought, 656 
natural law, 868 
notables, 649, 792--94, 798, 800. 

80%.876• 889 
- parliament, 646 

particularism: 896 
procedure. 654 
rationalization. 809.8%4,824 
restraint. 653 
tort. 650 

medieval plebeil!n city in. % 30, % 340· 
autocephaly. %3~7, 1328 
autonomous law, % 3 2 5 
economic poli('ies, % 3 52 
political autonomy, %324 

military discipline in. 1 I 55 
as nation. 92.2,924 
parliament and 

caesaIist features, 14% 4, 14 % 5 
confidence of population. 145"2, 

%453 
English world power, %4%9--20 
law, 646 
leadership, %428. 1459 
monarchy, %406, 1407 
right to investigation, 997. '423 

parties in. 1396. 288 
bureaucratization, 1 %32-33 
rule by notables, 1130 

pabician city in. 1276-81 
economic character, )294, %296 
rule, %266 

patrimonial. %049 
co1lectiv.e liMtility, )02.3-2.4 

decentralization, 10S4, %057. 10S8 
devotion to authority, 1108 
disinrrgration, 1042. %043 

England (COIIt.) 
medimal plebeian City. 1310, 

J331, 13!3 
uwoo~. 1098,%099 
notables. 1059-64, 1068 
officials, %026-30. 1033, 1036, 

1088 
traditionallegiDmacy, 10~1 

political ~don in 
imp:lialism. 913, 914. 917, 92.0 
power p1)!Stige, 91 a 

religion in 
inrrllectualism, 507. 5 I 4 
nobility, 473 
peasantry. 4~ 
sal vation, 566 

ttaditional authority in, ~39 
See 8"0 specific E"gIish cities 

Enterprises 
approptiation a managerial functions 

in, % 36-37 
ban4 as proSt-making. 159--6% 
bureaucracy and 

degree of bureaucratiz3tion, 223, 
956, % 393--95 

means a management. 980 
calculation in, 91--92-
ciipital accounting as basis £or, 96, 

99 
charisma and, ~ 11 8 
class situation and capitalist, 930 

concept of, 96 
defined, p. % %6 - % 7 
division of labor and, %2.2 

expropriation and, 1 3 • 
financing of, 198-1.01 
Eonnal rationality in. 161-64 
free bade and, 157 
households and 

compared, 163--64 
olios. 383 

iJlcome and. :105 
joint stOCk, 380 
laisxz-Eaire smte and, 75 
lawand 

administration, 644 
contracts, 719. 731 
legal authority, UI 

oriehtation of, 98-100 
patdn.nn.ja1isro and. 1.38 

.. 

\ . 
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i:'.r.'t',p;"<!'; C~n~.) 
c:xiJll;;fOU}."S a.d, ~,;,~ 
st(,~msl industry ;)~, 3~h-84 

!:pi':h",n\1$ (J'tU''-.'<':). I ~93 
~:::~!l (GermanY), .l~16 
E~t"te eyre domination (~ke 

Her7scha(r), see DarniIDtioo
estate-type 

Esthetic~ 
intellectUalism and values of. 608 
Soci~logy compared to. 4 

Elhics 
capitalism vs. hierocratic, n85-88 
deSn..d 36 
law and 

legal norms. 315 
natural law, ~ 
rationalization,8ro 

market, 635-40 
F-OPhdS 1Dd, 438-39. +H-5o 

exempb.'1 and ethica~ 447-50 
~ to teachers, 444-46 

religiouS 
art, 607-JO 
ast;;eticism, 54J-44, 546 
bou~is religiosity, 477-80 
Buddhist, 4~6 
capitalism, JJ98-n.00 
caste, 435-37 
Confucian, 438. 46~ 
~actiOD,6l4-z3 
c~~ 576-90,61~, 6Z3-30 

faith,564 
gods. 4%9-3~, 52.o--~1 
good worlcs, 53~-34 
grace, 560 
heaven and hell. 53.0-31 
intellectualism, 505. 506 
magical OIiginS, 43~n 
motives, 36 
peassnuy· and rationalizadaD, 4~ 
petty-bourgcoisie, 481.-84 
politics, 590-60:1 
preaching. 464-~7 
~nation. 175 
~vation.437-3~ 532. 
self-ped«tion, 534-38 
se uality, 601-7, 6%0, 6% t. 6~0 
ttansmigtation of soul, 4~-~6 

Sociology compared to, 4 

E(h!~.~ (<."):"~. ',~ 
v,~:;.u'm<\l 

t-.i<;rrxrll':Y, J1~~''::'' 
n:uunl l~w ~~J--·i;c I 

Ethl'ic ~;T'.)t.~fS. 3'P; :"~J9 
CCJmDk'n etb~kity sod 3f.!--93 
cOiwentk'oll~ "nd. :0: ... :; 

dehnitiofl of grr,llp. 314» 
culture and 393· 395-98 
race membe&"tip and, :85-87, 398-

99 
segregation (,f, 933-3S 
utility of, 393~" 

E change 
budgetary management and. 90 
currency and. 169 
defined, 72.. 73 
of goods, defined, 32.7-~8 
law and, 637 
law and commodity, 884 
legal order and. 32.9 
market and, 83 
means of, 75-80 
for profit-making, 9J 
property and, 69, 7~ 
See alsO Money 

Feudalism, 1070-11 ()O 
administration in, 2.5S-66. 966-67 
Alsace-LOIIaine and, 396 
armyand,2.33 

bureaucratic armycompued. ~o-
81 

patlimonial, JOI8, 10 J9 
authority in 

limitaoOf\ on authority, ~7J 
rype$ of authority. 2.62.-66 

charisma and, 2.50, 2.54 
selection of leadrr, 1 J ~ 3 
~uccession, 1 u6 
Oa~onnation, J137 

the city in 
oontrlatemity. U54 
medieval plebeian city, J335 

collegiality in, 2.74-75 
ooJltogiate bOOks, 996. 998 

defined. 2. 35 
division of powers in, I082.-8s 
economy and, 1090-9~ 

stabiliution, 1094-97 
fiefs and benefices in. J073-77 
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Feudalism (cont.) 
Egyptian. 1045 ' 

economic stahilization, 1096 
fiefs, 1076 
mOnopolies, 1097, 1103 

. patrimonial officialdom, 1089, 
109 0 

relationships, 107 I, 107 Z 

fiscal policy of, Z 39 
bieroc1'acy and social pr'!Coriditiolls, 

uSI 
holy wan and, 474 
in Islam. 6z5, 6z7 
law in 

codificarions, 840-41 
cOntracts, 67J, 700, 7Z3 
restraint. 6SZ 

legitimation of, 1078-81 
marriage and, 373 
military origin 0£, 1077-78 
occidental"zH-59 

appropriarion, z55-S6 
patrimonial, Z64, 1070-1 I I 0 

annies. 1018, 1019 
chwch officials, 1035 
decent1'alization, 1058 
notahles vs. local lords, 1059 
otIicials, 1035:-37, 108~o 
tradition, 1048-49 

plehiscitary leader and, z69 
1'elationshi~ in, 1070-73 
transition to bureaucracy f1'om, 

1085-87, '1089 
valiants of, z59-6z 

prebendal, z5~1 
walth under, 1094-'96, 1099-JIOZ 

Fiek, see FeudaIim--6efs and bene
Sees in 

Florence (Italy), 376, 1363 
medieval plebeian, 1304-7. 1319, 

1336 
patrician, 1Z9Z, IZ95. I Z96 
propeny respotmhility in. 378 

Fran<le, 338, 1059 
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1346, 1347 

military discipline in, I I 5 I, 1154 
mystery religions and 

congregations, 4SS 
mystagogues, 447 

Greece (cont.) 
philosophical ethicists, 44S, 467 
prophets, 441-43 

nationaliry in, 398 
oikos and, 383 
paaician city in, 1.289, 1291 
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tationafization of prayer by, 413 
reformers in, 446 
salvation in 

asceticism, SS 5 
Buddhism compared, 619 
eroticism, 571-71 
Judaic compared to Hindu, 493-

99 
life-accounting, 533 
mysticism, 547, 5n 
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brotherly love and, 591-93 
in Buddhism, 501, 504--6, SI1, 516, 

571,6:18-1 9 
Christianity and, 564 

early, 463, 510-11. 6zz 
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magic. 457 
n bility, 491 
peasantry, 468-71 
Pharaoh. 450 
~phe~,437,440,443 
resentment, 494-95 
sacrifice. 4 ~ 3 
See dso Judaism 

,yr4Jnnis in, 1316 
Italy, 83°, 1433 

agricullure in. 149 
capitalism in, 1400 
tbe city in 

confraternity, 1151-57, u60 
forh'eSS, 1 U3 
legal status of persons, U40 

games and, 1368 
hierocracy in, I 16o 

caesaropapism, I J 76 
social preconditi ns, 1177 

hOlHehold communism in, 359 
law in 

codi6calions, 84~, 877 
contraCC5, 68]. 691,697, 741 
nor ables, 793, 794,806,875 
status of persons, U40 

medieval plt:beian city in 
administration by podest4, 44~, 

u74-76, 1301, 13°7, 1318 

Italy (cont.) 
autocephaly, 1316 
autpnomous hw, 1315 
charader of tbe l'opolo, 130~-3 
distribution of power, 1304-7 
economic pu)icies, 1351, 1354 
political autonoUt}·, I 3:13-~4 
property, 1361 
Roman "z.hs compased with flOP" 

ow 0(, 1308, 1309 
signmi.a.13 17-U 
Spanan epb 15, 1309-11, 1337 
status saucture, 1355 

mysticism in, 5 14 
as nation, 924 
parliament in, 1458 
parties in, ~86, 288 

rule by notables. 11 30 
patrimonial 

decentralization, 1054 
mercenaries, 10 17 
notables, 1063 
officials, 10~6 

patrician city in, 11 67-76 
economic charac er. 1191, U96 
English compased with IcaIiaD, 

! 177, 1178, u8r 
rule, u66 . 

property ~sibility in, 378 
Samnite wars in, 1185 
See also spet:ific lf4llitm oities 

Jahveh. see Yahweh 
Jainism, SO~, 551,594 

brotheriy love and, 581 
Japan, 629, 1468 

charisma and, ~48, ~50, :151, 154 
transfonnatian, 1136 
want satisfaction. 1 110 

the city in 
burghers, I U9 
fortress, J:137 

codi6cations of law In, 877 
collegiality in, ~82 
currency in, 1 7 I 
feudal, 258, :159 

6efs and bene6ces, 1074-76 
games. J 106 
legitimation, 1078, 1081 
patrimonial oSicialdom, 1088 
rdation hips. 107~, 1073 
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Japan (am,,) 
status honor, J 105 
trade, 1094 
wealth, 1100, J 101 

Gennanyand, 1434 
hieroc:racy in 

cat!5aropapism. I 161, u08 
tarional'"taOOa. II 93 
social preconditions. I J77, 1180 

military discipline in, 1 15'4 
as nation. 916 
patrimonial 

collective liability. 1013-14 
decentralization, J051, 1053 
disintegration, 1041-43 
officialS, 1018, 11088 

religion in, 413, 419 
traditional authority in, 136 

Jehovah. see Yahweh 
Jerusalem, 410, 417, 443, 4SS, SIO, 

581. 617, 631, 1180, 1187. 
U45. 1316 

Josephite movement, 513. 1168 
Judaism, 819 

art and. 609, 610 
capitalism and, 611-15 
congregations in, 456 
dogma in, 461 
economy and 

charity. 581, 581 
economic action, 614-13 
ethics, 1185, 1188, 1191 
ethos, "98. 1100-4 
usury, 583 
vengeance, 580 

equality of sexes in, 489 
excommunication in, u04-5 
fixing scriptures of, 459 
hieroc:ratic 

caesaropapism, 1174 
the church, 1164 
secular powers, lJ60 
social preconditions, 1177. 1180 

Hinduism compared to, 493-99 
intellectualism in, 501. 504, 50,). 

508-10,511,617 
Islam compared to, 616 
law in, 409, 410, 578, 693. 813-19, 

836,837 
codi6cations, 849.850,851 

Judaism (cont.) 
Jesus, 631-33 
notables, 791 
rationalization of fears, 617-:J9, 

6:u 
monasticism and, 1167 
monotheism of, 416,410,518 
pastoral care in, 465 
OfE'fItry'4~ 
poiitics and, 591, 594 
physical infirmities and popular, 491 
prophetic movements in, 441 
rationalism of, 615-13 
religious inSdelity and, 473 
rewards in, 517 
royal protection of, 455 
salvation in, 564 

confession. 561 
faith. 570 
life-attounting, 533 
ritual, 531 

sexuality and, 605, 606, 611,610 
social classes and 

lower, 481, 488 
merchants, 479 

suffering in, pI 
taboos in, 461 
See Also Yahweh 

Justke 
adminiitration of, 645-47, 717. 718, 

764, 770, 77';, 813, 814, 8J7, 
813. 841, B44-48, B49, 858, 
874. 880,881 

folk,883 
Hindu sacred and Sl:(:ular law, 

791-91 

modem, <;78-79 
notables, 794~6, 798. 799. 801-

1.814 
dprachrnent of modem. 600 
eX,}i.1tory, 649 
fo1k 

lidministration, 88~ 
codifications. 839,840.846 
legal, norms, 768-75 

Greek democracy and, 795 
Jr.hadi,976-78 

bureaucracy and. 980 
capitalism, 1395 
charismatic, 1115-16 
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Justice (cont.) 
codification,s, 84S 
defined, 79S, 806 
jury, 89~ 
justices of the peace, 891, J06J 
rationalization, 8 J 3. 8 J 4. 8:1 3 

lay 
modem law, 891.-9S 
modem legal profeSiion, 89~-9S 

lynch, 764. 1308 . 
origins of popular, 809 
rationalization of, 81:1-14.823 
social classes and, 886, 894 

Khadi (kmlj) justice, see Justice-khadi 
Kingship and charisma, 243. I141-43 
Kinship groups 

in China, J4S. 380 
ethnic groups compared to, 389. 390 
generalizations on, 370-71 
households and. 36S-68 
instability of Arab, 909 
law and . 

adjudicatiQn, 64S 
contracts, 67S. 677-78, 71.6, 727 
legal norms, 760 
rationali:zation, 809. 8 II, 8 J 2 

patriJilonialism and, J022 
political communities and. 901 
protection of property by. 33 6 
religion in, 412 -J 3 

Christianity, 471-
religious taboos, 434 

Kingston (England), 713 
Kul:urgemeinschaft, see Ethnic groups 

--clJture and 

Labo. 
lid!: inistration of, J 14 

expropriation, 137-40 
capitalism and, ;6S-66 
calculability of productivity of, ISO-

53 
-.:ompulsory 

Chinese. J047 
"Egyptian, I044-4S 
patrimonial, 1013, 11.82 

contractual law .Utd. 692--93 
expenditure of, 66 
formal rationality of, 162-63 

Labor (cont.) 
hicrocracy and just price Eor, 11 8 8 
market 

class situation, 927-28, 930-31 
productivity, ISO-53 
unfree, 382 . 

natural law and, 871-72 
panimonialism and voluntary, 362 
planned economy a nd, I 10 
political organizations and 

imperialism, 920 
power, 928 

status groups andphys~al, 936 
technologiclIllevef and; 70 
traditionalism in, 71 
unfree, 115,326,382,383 

city-states, J 342-43 
See also Division of Labor 

Labor unions, see Trade Unions 
Lamaism, 463, SO,2, SH, 629 

as church, 1 164 
hierocratic 

caesaropapism, 1174, 1176, I J92 
monasticism, 1 1 69, J J 70, J J 7 J , 

1J73 
secular powers, 1 160, J ~ J 0 
social preconditions, I 18 J 

clerical officials in, 2S8 
Law, 641-900 

action.oriented by, dellned, 29 
analogy and, 407 
bureaucracy and, 976 

capitalism, 977, 978, 1464-6S 
depersonalization, 998 

charisma and, 243. 1 I J S-J 6 
the City and 

, . 

commune, J 226, 1227 
consequences of confratemi1;ation, 

1248-SJ 
real estate, 1237 
status 0 f persons, 12 3 7-4 I 

c1assi6cation by, 338 
codifications of, 839-6S. 877 

patriarchalism, 844-48, 852, 8B, 
856 

patrimonialism, 8S3. 8S6-S9 
contracts and, 666-752 

actionable, 68J-83 
associational, 70S-29 
freedom in, 668-81 
individual freedom in, 729-3J 
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Law (COKt:) 
limitation of freedom in, 683"'""'94 
special laws. 694-104 

cODStitution and, 330 
convention and, 319-~1. 331 
custom and, 319-25,332.331 
~.153-54 
dogmatics of. 337 
economic action and. 6,~, 1, 
economy and 

general relatiODS, 333-31 
market regulations, 83 
limitations, 331 
private ecoDOmic rciations, 49 
saaed law, 1185-86 

~geand,631 
fonnal, 335 

developmmt. 'nO-11 
free-law movement and, 330 
households and, 319,380,489 
;jma Cidsh7lS4), 154, 8:1.0 
joint pmpcrty, P3 
legal norms and, see Norms-legal 
legitimation of order by. 33-36 
lynch, 164, 1308 
medieval plebeian city and. 1308-'9 

autonomous law. 1325-26 
a modem, 88~"900 

anti-Eoanalistic. 881-89, 899 
lay justice. ~1-'9 5 
particularism. 880-82, 895, ~6 

by notables, 648-49, 184-808. 8:1.3, 
8,5,911 

academic training, 189''"9~, 804 
codifications, 853 
contrac ,720 
empiriC2l training, 185-88 
inBuence oE Roman law, 192-802-
legal norms, ,66. 113 . 
patriiDoJUalisIo. 8,6 
craditiooaJism. 88a. 

patriarcbali&m mel, 31l. 
patrici8D city and, 12,6-,8 
plel:iscitary Jader and. 269 
politiC2l parties mel, 1396'91 
?='Sitivism In, 8,5-16 
priVafle 

economic: organizations. 328 
exc:hange,329 

rationalization of, 809-38 
substantive, 191, 815-16 

Law (cant.) 
as rule for conduct, 332 
rel.i joo and {)t:ne;nQe, 432 
. F>Phet and lawgiver, ~2-44 

tights and, 666-752 
legal~tiODS,666-68 

Roman. see Rome-law in 
saCred, 409, 511,618, 113-15 

academic training, 189-92 
~no~ 229.828-31,838,852 
cautelary jurisprudence, 410. 421. 

196-'91 
Chinese, 8 18 
economy and. 1185-86 
Hindu, 816-18. 833 
WaDUc. 818-u. 824. 829. 830 
Judaic. 631-33. 693. 823-28, 

829,836• 831 . 
subsuntive ratiooalization, 192, 

815-16 
~an, 822-23 

Sociology and, 32 5 
concept, .311-19 

substantive, '641-66 
administration, 644-41 
ca~ of legal thought. 654-

58 . 
i"'f6ri""" 6 51-5 2 
private and criminal, 64~49 
private and public, 641-45, 661, 

663 
procedure. 653-54 
restraints on power, 652-53 
tort and crime, 649-51 

tenitoIial, I 3 12-14 
territorial im?='Sition and aiminal, 

5'1 
in traditional authority, 221.230 
unfree labound, 326 
urban, 412 
See Also Natural law 

Law~IS, sa law--hy notables 
Lebanon, 11-42 

~authOlity 
~ in, and order, 31 
blUeauaacy iD, 218-26 
deiined, 215-16 
domination and hues for, 217'-26, 

95 2 -54 
of~,221 
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Legal authority (emu.) 
other authorities co bjned with, 

161-66 
pure typeof, 2.J1-~3 

administration, 218-19 
impersonal order-, 117-J8 

Legal order 
convention and; 3 12, 314 
de6ned, 311, 3J 7 
economy and. 3 U , 32.7, 32.8 
~,313~14,337 
consensual action and, 330-3J 
ex<:hange,3'9 
social groups. 334 
tradition, p 7 
Sociology end, 32.6 

godns guar-diansof, 430 
ideal type ci, 31 2 

monopolies and, 342 
norms of behavior and, 31 ~ -13 
power distribution and structure of. 

9z6-~7 
state and, 904 
See GUo Legal authority 

.·Legitimate authoIity, see Legal author
ity 

Le~ale domination, Z J 2.-99 
. for,~12.-15 

chaJlsmatic author-ity as. 141-45 
routinii:.ation, ~46-54 
uansformation, ~66-7l 
collegiality and, 17J-h 

democracy and, 289-99 
feudalism as, 255-66 
functional division of wers and, 

282-83 
legal authority as, 217-2 6, 952.-54; 

see also Legal authority 
parries and. 284-88 
properly and. 21 3 
pure types of, 215-16 
traditional authority as, 227-41; see 

also TJaditional authority 
Legitimate order, 31-38,60 

bases for legitimacy of. 36-38 
dissolution of, 32. 
in social relationships, 30 
types of, 33-36; JU also Convention 
validity of, de6ned, 31 

Liechtenstein. nationality in, 397 
Liverpool (England). J331, 1339 

Lodi (Italy), J301, 1318 
Logic. SociolosY co paled to, 4 
London (England), 471, 12.17, 12.78, 

1~79, 1~94, 131 5 
Lucca (Italy), J301 
Lutheranism, see Protestantism 
Luxemburg, 397, 92.4 
Lydia (western Asia Minor), 1344 

Macedonia, I 154 
Magdeburg (Cermany), 12.55, 12.59 
Magi<: 

Buddhism and, 628-Z9 
chaJisma and, 24J, ~41, 147, 148, 

1134, 1136-37 
Confucianism and, 579 
daily life and. 531 
elimination of. 630 
ethics and, 437-39 
formation of political or-ganizations 

and, 907,909-10 
intellectualism and, 506 
law and 

adjudication, 758, 761-6z, 765-
66.770 

contracts, 671 
cJiminallaw, 647, 648. 650 
discovery of. 706 
for alism, 8u. 8n 
influence of magic, 815, 8 17, 818 

peasantry and. 482, 483 
rebizth and. 5'9 
religion and, 432-39. 563 

coercion vs. sacrifice, 422-24 
control of supernatural, 432 
disposal of dead, 405 
as early religion, 400-8 
holy wars, 591 
prayer, 4 J I 
preaching and pastoral care, 464. 

466,467 . 
priests vs. magicians. 425-27 
prophets. 440-41, 456-57 
religious ethics. 432-35 

sancti6cation by, 535-36 
Mahavira.453 
Mahdism. 574. 596.625, 1179 

monasticism and, 1167 
Malaya. 817 
Manchester (England). 1331. 1339 
Marduk (Babylonian god), 1.59 
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Market economy 
appropriation and, I J 1-J3, 114-50 
in dle city, 1 ~u-r5, 1 ~:13-:16 
colonials and, 289 
commen:ial classes and, 306 
competition and, 43 
~uences of, 331 
cle6ne(f, 67, b 
delimitation5 of, 1379-"80 
dnisio.n of labor and, IU-:13 

domination by, 943-46 
ecooomic action and, :10% 
i~nce in, 335 
interats, and paci&cation of popula

timt,908-9 
law and 

contracts, 6s>8-99, 730-31 
monopolization, 336 

labor and 
cJA. situation, 9:1~8, 930, 931 
produe:tMCy, 150-53 

, unfree labOr, 3h 
market relatiom and. 676, 735 
in medieval plebeian city, 13:18-31 
open social rt:lationships and. 44-45 
p8bimonialism and, 1091 
regulation and, 81-85 
source of c:riscs in modem, 140 
want satisfaction and. 109-10, 349 

M.lrtgemei7uclwfI (market rdations). 
676, 735; see also Market econ
omy 

Marxism, 516.777, 1091 
naru allaw and, 87~. 874 

MCWbI~l", ~ Collective action 
Mat iarchy 

defined, 368 . 
marriage and. 371. 
men's hOUSd and 

malemal groupings, 357 
S~ mamnal hOU5eholds. 371 

Meaning. 4-5, 7. 57; see QZso Sociology 
Mecca (Arabia). 444. 473, 625, 6s>3, 

1016. 1:141, 1:113. 1:196 
confrakmityin.1:151-5:1 
as pre"1:Ommunal patrician city, 

1:13'-34 .. . 
Medina (Arabia), 444. 6:14. 6:15. 8:10 
Men's hOUSd, 1:187 

charismatic education and. 1144 
contracruallaw and. 671 

Men's h9USes (om~.) 
Greek and RO!I18n. :16:1 
mlltemal gr~ and, 357 
military discipline and, 11S3 
sexlJal relationships and. 364 
Spartan, lind maternal bau.sebolda, 

371 
war ion as basis for. 906-7 

Mercenaries 
anny 9f, 596, 1364 
financing of, J98 
in Holland, II S% 
in Italy. a59. 1318-:10 
patrimonial use of, 1017-18. 10:11, 

1046 
in Switzerland. 908 

Mestnichest.lO. 985. 1066-67 
Mexico, 741. 877 
Middle classes. see Bowpisiei Petty-

bourgeoisie 
Mig:atioo, economic syslemS aDd, 70 
Milan (Italy). 1:15:1, 130:1, 1318 
Mithraism.485, 505. 510 

masculine orientation of. 490 
as salvation religion, 475, 476 

Modena Cltaly), 1318 
Mohammedanism. see Islam 
Monasticism 

beggmg and, 194 
Bu.ddhist. 456. 461. ,.,. J. 6:19. 

II :13-2.4 
supernatural powcrs., 1165-66 

Byzantine, 588 
art, 609 

Christian. 50:1, 555, 1:101 
communism in, 154 
economy and . 

coolies. 586 
ttallS, I 184 
land, J Ih-83 
stabilization. 1096 

exclusiveness of. 1:105 
hierocracy and 

achievements, 1168-70 
ambivalence. I 166-68 
uliesof monasticism, 1170-73 

rationalization of, I 168-70 
in India, 453 
intelleccualism and; 501 
Islamic. 56s>, 6~ 
of mank and warrior. I J 53 
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Mooaslfcism (cont.) 
occideizta~ S I 3 
~trimonial officials and, 1034 
religiosity in, 4 8 J 
Russian, S I, 
sal1!~tion ~ by, 64, $39-40 
semality and. 603--6 

Monetary ettowlting, $lie Ac.oountibg. 
-monetary 

Money 
banks and, J s9'-'6J 
budgetary management and, 86-90 
as bureaucratic compensation, :z.~0, 

:z.u, u9, 963-64 
calculation and 

de£ned,81 
farma) rationality, 107-9 
in kind, JOo-'1 

capital market and, 9S 
charisma and, 2.So-p 
charEaI a. 336 

de6ned,79 
CONe<}uenccs of ux of, 80-8:z., 2.07 
curzmcy, 166-74 

de£ined, J 6 7 
ex~ange pombility, 1 ~ 
metals, 170'-'74 ' 

defined, 7S-77 
developnxmt of capitalism and, 147 
elections and power of; J I :z.9 
factors in. 77-79 
fonna) aDd· substaotive validity of, 

178-80 
im~ty of, 63S-40 
income aDd. 2.0S 
market siu~ation and, 83 
~and,1017 -
monetary policy aDd, J60, J 74, 180-

93 
monopoly on colDing. J 103-4 
national wealth and, lOS 
natural economy and disotders iD, 

JI04 
natural law aDd. 8~0 
notes, 176"'78 
patrimouialeccmomYaDd, 1104 
political bodiesand. J94-99 
power of, 92.6. 928 
production of goods and, 93~4 
religiCID and 

Money (cmn.) 
Jews, 612.-13 
money as goal. S84 
payment to the dead, 406 
usury, S83 

resourees of, a nd capitalism, II 3 
restricted, 174-76 
as social action, 636 
"state theory" of, 184'-93 
EaX.fanning,and, 96S, 966, 1045-46 
workers and, 96 

Mongolia. 1 160, I J 70 
bureaucracy in. 9S6 
caesaropapism, 1176 

Monopoly 
in capi£a!ism, 639, JJO~ 
group structure and, 344-48 

Morocco, 846, 143J, J435, J437 
Moscow (Russia), J J 74, I ~ 15 

slavery in, J342. 
Motivation, 8-u. J8; see also Sociol-

ogy 
Munster (Germany). 481, 1302-
Mycenae (~j, 1,,82. 

Nation, 39S-98 
d'eSned, 39S, 92.J-~6 
language groups and, 39S-98 

delimitatiCIDS of. 1379 
wealth of, and money, lOS 

Natural law, 86s-80 
contract theory and. 691 
ethics lind 

religious ethics, 469 
vocational, 601 

French Civil (Acle aDd, 86S~ 
876-77 

ideology and class relations, 867, 
871-73 

as normative ItIInIfanJ. 866-:67; 869 
origins of CDOdem. 868 
peasantry and, 871 
public law and, 6S3 
sacred law aDd, 810, 82.8 
signiGcanoe of, 873-7S 
tNndOrmation into subslantive law, 

868-7 1 " 

value-rationality in, 37 
as Wes~883 

Naturalism, 404-8 
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Neighborhood ~ps 
as brotherhoOd. 3bo:-63 

bile. 580 
contractual law and, 677 
domination iA., 950 
patrim<Dillism aDd collective lia

bility, 102.3-:1.4 
political communities and, 901 

New York (U.S.), 945-46 
Nobility 

clientage and, 1365-66 
codiiicatiODS of law and, 840 
commeICial patriciate and, 477-78; 

seeaI$o~1lf! 
hierocncy and, 1160 

capic:alism. 1 194 
monasraic& for. 1034 
in patriciiID city. 1239-40, 1266-

1300; see GIso Patrician city 
patrimonial, 1064-68 

English nobility, 1059 
Russian, 1065-67 

in poolitical ~ I 130 
Reformation and. I 196, I I 97 
religion and, 118 0 

innovators, 502.-3 
irreligion vs. raith, 472-76 
legitimacion of tel£~steem by, 

490"-91 

Roman.47:l 
annies, lOIS. 1072. 
charismatic suca:ssion, 1139 
tUcllme, 1341 
orFs, 554 

Russum 
deitrw:tion of, 985 
patrimorrlal. 1065-67 

salvation religions aDd decline of, 
50 3-6 

sexual rdatimuhips of, 690; 743 
wealth and,. s81 

Non-legitimate dominatioo. 1212, 
1368; su also City 

Normans, see England-feudal 
Nonnative authority, role of ideas 

about, 14 
Nonns 

abstract. 978-79 
of behavior, 31v-13 

paNral law, 866-67, ~ 
,egulatio~ exmduct. 218 

NomJS (amt.) 
charismatic, 2.50 
feuda~ 1082, 1084 
legal, 35. 313-16,323.753-84 

application of, 338 
convention, 325-26, 33a 
custom. 332.-33 
distortion, 336 
emergence of new, 753-54 
ethics, 325 
im~'760-65 
inaueru:e of magjc. 8 I 5 
judge-made laws, 758-60 
lawmaking and lawttnding. 653-
• 54 

law prophets and folk justice, 
768-75 

law spedalisl;$' role, 775-76 
legal propositions, 667 
!egislation, 765-68 
legitimare authority. 954 
nalionalu.ation, 904 
political authority. 332-33 
private and public law, 641-42 
role of practices, 754-58 
the state, 9~ 
status, 697-98 
traditionalism, 327 
ttaditional authority, 230-32 
validity, 326,333 
value-rationality, 2 J 7 

magica~ 432.,815 
market, 637, 639 
D8tUral, 321 
patrWclul, 1006 
Idigious 

ambivalence to new problems. 578 
caboo, 432-37 

.:tle4:460,615,816 
social, and economy. 311-38 

Norway, 769, 910, 911 
Notab1e5 (Jw,.a,....cior~$). 2.64, 1048 

admmimarion by, 290-92., 1399-
1400 

?tY-states. 968 
justice, 794-¢, 798, 799, 801-2, 

814 
law, 8%3, 977 

bureaucracy compamJ to, 673-80, 
972., 974. 984, ~8, 990, 9¢. 
997,Ionl 
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l\~ot;,.b1es (i.HJftOrmi;.;'U) C(,~1Si.) 
in ci~(;$. 12.2.5, n5a 

::;mfrntemil:y, H.B 
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legal norms. ,66, 773 
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Persia, 82.3 
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party Control by. t I 30-33 
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patrimonialism and. 876, ~ua5. 

105~-6S, B~90, 1091, 11':)'7-8 
aonies, 10,8-19 
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local lords n. notables, '059-64 
nobility. 106,.-68 
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Novgorod (Russia). 1:193 

Occupations 
ch'Jlisma in speciali1ed. 483 
defined, 140 
status groups and, 306 
types of sttuc:tQIe of. 140-44 

Ollice. see Bureaul:!llCY 
Oi/ws. see Househol~Jws as 
~n sodal relationships, su Sodal 

relationsbi~pen 
Order, jet! Legal order; L giCimatt 

order 
Orders, see Monasticism 
Organixarions (V"h~), 48-56 

administrative order il'l. 51-51. 
defined,5 1 

organiud action, 49, 51-Sl. 
appropriation by, J 31-32-
class, 302. 
cOercive power of, 3 1 8 
~sual order in, 50 

de6ned. I 378-80 
legal order and. 313. 330-3t 
.speciallaws and. 695 

. compuls01y, de6ned, 51-B. 1380 
'defined, 48-50,61, 164 

autocepha ous, 49-50 
a UthOlity ' 48-49 
heterocephalous,49-50 

Or-sanitations (V"hlirlde) (Cocmt.) 
wr domination. 7"0-2.1 
ec.)nomic fac.ron and EOJ1DitWo of, 

J.OI-~ 

formal. de6oed, p 
fonnsof communiam ;as, 150 
im~ ordt:r aud, SO-51 
law and, 313 

t. .... mtrads, 705-8. 718-~, 72.3 
regulativeordcrand. de6ned, SI 
value-ratiQnality and, 49 
voluntary a.vDciation a • defined, ,5'2. 

B 
See also s~~c tr1'" of orgesiu

ti.:ms 
Organized action (Verbanddumdetn), 

see O:-ganizadons--admil'listra· 
dve croer in 

Organized gmups 
economic relation ct,339-'55 

open and closed, 341-43 
~t!Qctl..lres, 344"-47 
want sati action, 348-·54, 356 

s~ciallaws anJ. 695. 744 
Orgies 

religion and, 481 
association, 402.-3 
chastity vs. orgy. 601-4 
dervish, SS6 
in Greece, 5S4 
soteriological, 486 

of peasantry. 505 
salvation and, B5-39 

Osaka (Japan), 1100 
Ostende (Belgium), 348 

Palestine. $U Israel 
Paraguay, 154. 1013, 1149 
Paris (France), 1:117 
Parliament$ 

bureauCracy and 
parliamentary investigation, 991-

93.997-98. 14 16-31 
power position, 991 

capitalism and, 296-97 
collegiality and, 2.75-76 
election to, and recall of lepresenta

tives, ,u8 
German 

Bismarck's legacy, 1385·~:a 
constitutional weakm=js, 141o-i6 
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defended. 1381-83 
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legal and parliamentary safe-

guards, 1438-41 
monarchy, 140J-7 
politics, 1407-10 
political parties, 1396-97 
right of in~ujry. 1416-31 

government by, in Cl"rmany, 1442-
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law and 
codificQtions. 844 
Englilh ~l norms, 766-67 
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nOtables, 794 

patrician city and 
taxation, '179 
urban interests, 1280 

patrimonialism and 
decentralizalion, 1038-39 
m<ll'IapOlies, 10 9 8 
officials. 1034. 1036 

prolerariat and. ~9~7 
~ .. tives in, 19~""'9S

Parma (Iraly), 131 8 
Parties (polilical) 

ballolS and, 298 
bureaucracy and 

consequences of democratization, 
984-8S 

degree of bureaucrat.ation, 297, 
971 

economic consequences, 989 
eldenlion of tasks. 969 
offiCiall, 960, 961 
polilics of Cuman, 1408-16 

characteristics of. 284-88 
control by, I 129-33 

elections, 1127, 1118, J 130 
de&ned. 284-85 
ideology in American, 34S-46 
in medieval plebeian city, 13°4, 

1318-19 
in political Olga niutions 

class situation, 9~1 
power, 92.7 

polilics of German, 2.86-88, U3I, 
II ~3, 1381-1469 

Bismarck's legacy, 138S--1J2 

Parties (political) (con,.) 
burea ut:rat'"y. 1408- 16 
democratization. 144~-49 
imporranre, 1~95-99 
monarchy, 1405-7 
political leadership. J 41., ~w, 

1457-59 
social action of. 9~8-39 

Patriarchal domination. 94~, 94S, 
1006--10 

bureaucratic domination compared 
to, 1006-7 

nota hIes and. 1009-10 
Paariarchalism 

appropIiation of adminisrr.ttion in, 
2H 

charisma and 
compared, 1113. IllS. 1117. 

I! 18 
kin~hip, 1142 
opt'05oed, 244 
selecrion of leader, 1123 

in dans, 1014 
defined. 231 
economy and. 237-~9, 240 

charity, 582 
priesthood, S8S 

feudali!>m and status honor in, 1072-
in householdl. 1070 
immediate demoaacy and, 290 
law and. 372-

authority, 64S 
codi6cationl, 844-48, 8p, 853, 

856 
CDDtncts, 688.689. 696, 719 
legal DOIlN, 777, 778 
legitimation, 1106-7 
Iationalization, 812. 813. 817 

manorial admiDistntioD mel. 372 
religion an, 4 r 3 . 
repr~tation and, 2.92-
sexual relatioJuhips; and, }86 
socialist, 931 
Sere Also Patriarchal domination; 

Patrimooialism. 
Patrician city 

ancient, 1282-90 
ancient compared with medieval, 

1290 -96, 1339-72. 
medieva~ 1267-82 
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rule in 

destruction of. 130I-~. 1304-~. 
1307.1309, 13 u , 1313-17 

nature of. 1266-67 
Pabiciate, ~H 

city and. 11~9. n30 
claDs. 1130-31 
feudal, 1081 
preconununal, 1~31-3" 
status, 1139-,,0 
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~a\ aDd tdigion, .. 77-78 
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annies under. 10IS-1O, 10 .. 6, liS .. 
deceob'alizatioD, 1038-,,1, JOS1-~9 
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10 .. 1-.... 

historial eqmples C?f, 10 .... -~ I 
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officiall, 101~-38 
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dom, 10~8-31 

satisfaction of public WlnIS and. 
1011-1S 
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234 
African. 118 
bureaucracy and, 111. ~ 
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80,1018-31 

continuity, II I I 
education. 1001 
medieval pJcbeiaD city, 131S-~8. 

1330, 1331, 1333. 133" 
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~ 1126.1137-38 
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eamomy and, 1,,0. 1090-99. 1101-" 

want satisfaction, I 11 I 
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armies, 1018. 1019 
church o&ic::iak, 103~ 
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noaabJes VI. loc.allards, 1059 
officialdom, 1035-37, 108~0 
tradition, 10 .. 8-.. 9 

£e& in, 13S-36 
Jaborand 

compulsory. 1181 
volunwy, 361 

law and. 6 .. 3, 883 
~cati~ 8~3. 8S6-S9 
contracts, 71~. 72..4. 716. 718 
justices of the peace, 891 
notables,876 . 
rationalizatioo, 810, 81 I, 81" 
IesiDint. 6~2. 

IimitatiOll on authority in, 171 
oilcos and, 383 
pId>Uci leader and, ~ 
state, su~~t.ci.monia1 
status honor and. 1068-69 
S. QZsO Patrimuoial domination 

Pavia (Italy), 1301. 
Peasantry 

economic action of. 90 
feudal 

distribution of wealth, I 100 
lelationships. 1071 

hierocracy and. I I 8 I -81 
iJnp!-:rialism and, 916, 9 I 7 
in~lism and RmsiID. s06, 

50 7 
law and 
~cations.8"9, 859 
natural law, 871 

patrician city and, 1189-90 
patrimOllialillD aDd 

decentralizati~ los8 
notables, 106 .. 

lIeIigion of. .. 68-71 
magic, <t82, .. 83 
orgies. ~05 
sin, 11'79 

statuI grOups and, 936 
PeJong (ChiDa). lalS 
Pennsylvania (U.S.). 5"1, S9S 
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Persepolis (penia), lUI 

PeIgam n (Asi. Minor), 1366 
Persia 

bureaucratic ~ in, 99~ 
centralizati n in mOdem, 973 
charismatic leCD in. 11"7 
the city in. as nn 
collegiality in. ~79 
hierocncy in 

caesaropapism. II 6 I, II 75, 1176 
Creek rom~ to, 1160 

impa-ialism ol. 91,,-16 
law in 

contracts, 696 
rationalizalion, 822-~3. 831 

miliwy discipline in, 1 15 I 
criJws in, 3 81 
p~monial 

decentra1irati n, 1051, I05~,1056 
disintegration, 10,,2 
monopoliei, 1103 
notables, 1067 
of6cialdom, 1089 
state, 101" 

~W'er prestige in, 91~ 
rdi~onin,"I6,"18 

congregations, "5", "55 
e~tenment, 516 
P~ tic movement in, ",,2, ",,8 
Se4! 4Ilso; Mithlltism; Zoroastrian-

ism 
Pcrugia (1 ly), 1305, 1306 
Pelly-oo\lrgeoisie, 986 

commercial spirit of. I203 
hierocraq and, 1180 

capitalism. 1I9", 1196 
loans, 1190 

imperialism and, 9301 
in patties, 1133 
~moniaJjsmand. 1091 
religion and, '5 r 1 

Christianity, ,,81-8 5, ,,86 
faith. 565 
intellectualism, 507-8 

Philippine Republic. 877 
Philosophy 

Gree'l:, '501, 503 
ethicists, ""5 
mystery rdigions, 567 
notables. 799 

religiOUS rools of, 45 1 

Phoenicia, 1180, 1a.26, IZ30, I~"O 
Piaacma(Italy),I3 I8 
P-. Otaly), 1189, 1303 
Plebiscit8l'Y democrscy, su ~ 

-plebisci Iy 
Poiesul, ""~, 1~7,,-76, 130 I. 13°7, 

13 18 
P land, 1332 
~culture in, 1"9 

~C;ial 1070-71 
wealth, II 0 0 

imperialism and. 9 I 3 
Jews in, 1203 
as nation, 9~"-~5 

nationality, 396-97 
Pols. sU City-state 
Political action, economic action com

pared to, 6"~5 
PblitiW authority 

appropriation of mining ckposils by, 
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de6ned,35 
exchange and, 3~9 
hierocracyand, 11 58~nll 

caesaropapism. I 1 59-63 
~mpromise, 1173-76 
reglementation of c nduct, I I 6,,-

66 
law and, 35, 333. 6"3 
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conlracts, 71-1 
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legal noms, 332-33, 757' 
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. ganizations • 
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cxmunercial classes and, 30" 
de6ned,5<I 
distribution of power in, 9~6--39 
economic order and, 193-9" 
formative stages of, 90,,-10 

pacification 0 f population, 908-9 
warriors, 905-8 
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Political organil.atiolls ( cOnt.) 
ilr:~riali~m and, 9! .'~2! 
l"dw und 

contracts, 7,8, 72.9 
. lawmaking :tnd lawfinding, 653 
restraint, 652-

means of <:oen:ion of. ~ 18 
u~ d force. 55 . 
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nation as, 92.1-·16 
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901-4 
power prestige in, 9 J 0-12. 
religion and . 

hrotherly love, 580 
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rise of. J 31:1.' 14 
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defined, 1399. '4'4 
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bureaucracy, 1393-~5 
foreign policy, 1431-41 
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natural law and power. 874 
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religious ethics and. ~90-602. 
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Portllgal, 877 
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indispensability of. 991, 1003-4 
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masterl~ slavery (/, 600 
natural hw and, 872. 
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parliamenhand, 2.96-97 
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imperialism. 9~ I 
nation, 92..4 

Reformationa~4:J, 1197'.98 
leligion and 

indifference to. 484-86 
intellectualism, 507-8 

status groups and, 932. 
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bureaucracy and, 1402. 
educalion. J 000 
office purchase, 966 
privale property, 957 
capitalism and. 378--80 
charisma and. 2.44. 245 
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the city and 
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patriciate, u 31 
real estate law, 1137 

constitulionlil monarchy and, f 148 
defined. 44 
exchange and, 69, 75 
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dissolution of household economy, 
37)-78 

joint property, 370-74 
oikos, 381-83 

kin groups and, 366. 371 
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C(Jntractl. 669-70, 690. 699, 703. 

712.-f3, 715, 718, '2~, 72.9-
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empitit:al. 787 
i!lviohibility, 334, 642., 662, 663 
n<1h.ral law, 869 
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market orientation and, t J 3 
10e.1m of production and, 93 
m-edi':'!31 p)~beian city and. 1303-5 
monopolies and, 639 
?alJiarc~alhm and disposition of, 
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patrimooiausm and 
a~1041 
cOllective- liability, 102,4 
distribution. 1107 
division ali lmd. J 100 
~ stabilPation. 1096 
notables, 1065. 10(,7 
tax-f~ 1045-46 
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polirial argui2atiaPs and 
appropriatal. 909 
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~ 351-52., 145S-56 
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Prophets. 439-5 J 

~ of. 2,'P-43. 42.5. 439-40, 
791, J J06 

in ChrisDmity. 440, 441 
de&neJ.4:S9-40 
economic supptnt for, :14S 
et ics and. 438, 444-50 

rationatizatioa. 439 
lawgiver c:om~ to, 44:&-44 
legal norms and, 768-75 
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mysmgogues com~ to. 446-47 
mystery religi<mS and. 441-43 
pt:iests vs., 452,-68 
revela on of. 450-51 
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arts and, 610 
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capitalism and. 479. 587-88, 630 
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congregations in, 455. 45~ 
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economy and 

ethics, 1190 
usury, 583 

ethics of, 436, I J90 
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£lial piety in, 1050 
in Holland. 478-79 
intellectualism in. 514 
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Islam compared to Puritan. 6~ 6;a6 
Judaism compared tID, 61 I-I!, 616, 

6J9-2,3. IZ.OJ-<lo 

hierocratic 
~iml. ',161, 111""", 
social preconditiOns, I I 78, J 110 

law in 
nocables, 791 
rationalization. 814, 82,9 

magic eliminated by, 630 
~and.488 
nobility and, 473 
pastoral care in, 465 
patrimonialism and, 1063 
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politics and 
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coercion of faithfuJ. 594. 600 
just wars. 596 

preaching in, 464 
Reformation of, 1196-JZOO 
reward in, 5:17 
salvation in . 

asceticism, 540, 544, 55'S. 5s6 
confession. 56:1 
faith, 566, 569-71 
predcitination, su, 573-75 

sects and, 12.04 
sexuality and. 605-6 

Prussia, 338, 475. 940, 1369, 1399. 
1409, 14:1;6 

bureaucracy in. 984 
army, 98z, 13B9-90 
collegiate hodies. 995 
notables, 974 
ruler's dependence. 994. 1004 
secrecy, 9S':1 

collegiality in, :U:1, 2,80 
COllegiate bodies. 995 

domination in. 945. 946 
feudal wealth in, 1100 
hierocracy in, J 17 I 
law in 

codificatioos, 856-57. 859 
conttacts, 694. 7J2.,744 
nOtlibles, 876,889 

as nation, 92.Z. 92.3 
nationality. 396 ~ 

patties in, and ntle by notables, 1131 
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pattirnDnial ~alization in. 105 J, 

- 1057-59 
religion a nd pious generals in, 476 

Psychology 
as basis fat Sociology, 19 
aowd, ~3, ~4 

Puerto Rico, 877 
Pure types, SN Sociology----genera1izs

tions in 

Race, see Ethnic grou s--race mem
rship and 

Rationalism 
bureaucratic promotion of, 998, 

.oo~ 

charisma and, • r .6-. 7 
economic action 

modes of orientation, 69-7' 
typical measures, 71-74 

leligion and, 537-39 
bou~e,477-80 
Christianity, 554-55 
faidl, 57' 
Islam, 5U., 574 
Judaism, 615-~3 
Jay, 467 

rfJlerariat, 486 
universal gods, 418, 42.0 
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Sociologyand,6-7 
Rationality 

action conftdled by, 63-74, 340 
of calculation, 107 
commercial, 1105 
forma.! 

bureaucracy, ~2.5 
c8£ital.aa:ounoD8- 161~4 
defined, opposed to substantive 

rationality, 85-86 
economic order, 140 
en~s •• 6.-64 
law, 656-57 
lymc policy, .83; 184 
money calculations, 107-9, I J I 

pIe biscitary ~, 2.69 
instrumental 

associative relationships, 41 
defined, opposed to vaiue1'ation

ality, 2.4-2.6, 339, 1376 
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in exchange, 32.8 
sclf-inrezest, ~ 30 
socialr~~ps, 2.8 

of law, 1186 
of legitimate authority', 914 
of market ~ 83-8. 
of monetary ~ting, 86'"'90 
substantive 

bureaucmq, 2.:11, ~6 
calculations in kind, lOS 
deSned, ~ to Eormal ratim-

ality. 85-86 
economic ordeJ. 140 
law, 656 
lytdc puq, 183, 184 
money Calculations, 107-9. J II 

war economy, .06 
techniqtJe$ and. 65-67 
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military, '307 
modem, 436 

See also Value.rationality 
Rationalization 

aHectual behavior and, 2.5 
capitalism and, 71 
deliberate adaptation and, 30 
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of the factory, • J 56 
in Greece, 389 
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of law, 655, 691, 694,695, 755-56, 

775-76,883-85 
academic training, 789, 792. 
chuismltic, I J .6 
empirical training, 788 
fonnal, 809-38 
notables, 796-g8, 801-2. 

. Roman, 687-88 
sub~ntive,809-38 
of monasticism, II 68-70 
of parties, 1443-44 
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of political authority. rOl4 
in religiQn, 406, 538 
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economy, 585.614 
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metaph)rsical views, 42.6 
prayer, 42.3 
priesthood, 42.6--27 
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primitive, 403-4, 
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Yahweh 
legitimate ordet' and, 33 
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coercion vs. sacrifice, 412.-2.4 

oligins of religio~ ethics, 432.-33 
priests vs. magicians, 42.5-2.7 

origins of, 400-',z2 

anceStor ;:tllt, 4 t ~-I 3 

Reli gion (cont.) 
naturalism, 404--8 
pwpose of religious action, 401 
$OUI, 404, 405 
spilits, 402.-3 
symbolism, 404-8 

origins of mode= natural law in, 
868 

paci&cation of population by, 90~ 
pr~hets of, see Prophets 
salvation, !:ee SalvatIon religions 
as sanction of established order, 33 
social clBSSe$ and, 468-500 
taboos a d, 432.-37" 
See a~o Buddhismj Catholicism; -

Confucianismj Hinduismj Jain
ismj Lamaism, Mithraismj Prot
estantism', Shintojsm~ Taoism-, 
Zoroastrianism 

Reli gionsgemeinschaf ten (religious 
groups), see Religion. ' 

Religious groups, see Religion 
Representation, see Social relationships 

-representation in 
Respectability (St4Inaessitte), legitimate 

order and, 34 
Rbodes (Greece), n87 
Rita (divine force), 448 
Rome, 443 

agriculture i , J49 
appropriation of means of production 

in, 134 
army in, 353 

buTl!'auc:ratic, 970. 980, 981 
monetalY disorders, 1 104 
voting, 1369-70 

bureaucracy in, 964, 1401 
ann~970,980,981 
conegiate bodies, 996, 997 
degree of bureaucratization, 592., 

969,970 -72..975 
economic co sequences, 990 
pauive democratization, 986, 987 
physical coercion, 967-68 
tax-farming, 966 

burghers in, r 2. 31 
ca~unin, 164,351 

jaw, 1464-65 
origin, 12.03 

charisma in, I I I 5 
education in, 1 145 
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Rome (ccmt.) 
legitimatiou. 1159 
succession. 1.47. 1.53. 102.4-~5, 

1J38, 1139 
collegiality in, 1.71.--74, 1.77-'19, 1.81. 

conegiate bodies, 996, 997 
domination in, 945,955 
economic policies of, 1350, 1351., 

1353 
elec:tious in, I I 1. 9 
empire formation and. 1363, 1365" 

1366 
extra-urban a5SOCiations in, 1Z45, 

U46 
Eeudal.2,62, 

relationships, 1071 
Snancing in. 198 
as Eottress, 12,2,4 
~mes in. 1}68 
hierocracy In 

caesaropapism. II 74. II 76, 1208 
secular powers, II 60 
social preconditions, 1177 

households in, 377 
o/Iros, 381 

industry in. 149 
Jews in. 11.03 
law in, 338. 561. 883-86, '976-78. 

101.9 
capitalism, 1464-65 
charismatic, J I 15 
codiGcations, 840-43, 845, 849-

55,857-59,862,, 865 
contrac~.674.676,678-94,696-

98• 70f-4> 709-17. 72.1. 71.3-
:19, 734, 736--4 Z, 745, 749-51. 

empiricai training. 787, 788 
fOIl'~ tiE 'leg"] action. 334 
jUry selection, 89~ 
Jeg:.J nonns. 753, 7;4. 757, 763. 

7f:7. 770-74, 778-79, 78" 
7;.\2 

legal !hcughl. 656 
notabl~s, 649, 79~-802. 807-8 
private law, 646-47, 663 
procedure, 654 
pro~rty, 80 I 
puhlic and private. 645. 661 
rationality, 1186 
rationalization. 687-88, 810, 815. 

Rome (COJIt.) 
816. 819, ho, b4. b8. 830. 
833 

restraint on power,6S2. 666 
status t;l perscm,s, 1238, 1:16:1 
tort. 650 

lower social classes in, 1343-49 
marriage in, 373, 374 
military discipline in. 1151., I: 54. 

1155 
money in. 160 
nobility in, 472 

armies. 1015. 1072 
charismatic succession. 1139 
tUclas.~. 1341 ' 
origins. 554 

patdarchaI. 1007-8 
patrician, 12.78. u81. 1:184-87. 

12.91. 1Z92. 
association of warriors, 12.86, 1187 
economic character. 12.95, 1:196 

patrimonial, 1011. IOU. 1047 
armies, 1015. 1019. 102.0 
decentralization, 1054, 1055, 1057 
disintegration, f043. 1044 
duties, 1046 
finances, 1104 
liturgy, 102.3 
monopolies, 1097. 1103 
notables. 1061 
recruitment, 2.:18 
ruling stratum, 1366-67 
state, 1013, 1014 

pUbs in, 13cB- II, 1313 
palitical organization in 

im~rialism, 914-17 
power prestige, 91:1 

rationalization in. 389--90 
rdigions in, 408-10, 41:1 

bureaucracy, 476 
character, 79~7 
ethics, 438 
holy wals. 475 
intellectualism, 500 
lower classes, 48 I 
nobility, 472 
office holding, 4 I 5 
patriarchalism, 4 I 3 
~asantry, 469 
women. 489 
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Rome (cont.) 
slavery in, 117, 133, 163, 382., ~2.-

93, 1357, 1359 
social dictatolship in, ~70 
slatus in 

honor, 937 
struclure, J 356-58 

lerrilorial organization in, 1]1 3 
Iraditional authorilY in, ~39 
tyrlJnnis in, 13 16, 13 1 7 
urban economy in, 1:11 9 
Venice and, 1268, 1 ~69 
want satisfaction in, 350 , 353 
as watrior guild, 1360, 1361, 1363 

Rumania, 877 
Russia, 115, 1461, 1465, 1467 

agriculture in, 148, 149 
approprialion of means of proJuction 

in, 136 
bureauc:racy in 

collegiate boJies, 995 
officials, 960 
ruler's depend~nce, 993 

capitalism in. 1095 
,:ilalisma in, :150 

legilimation, 1159 
thecilY in 

commune, u~8 
confralemity, 1157 
fortress, 1:1~3 
law, 1:1:17 
Jegs) status of persons, 1237-38, 

i:.1.4S 
size, 1213 

collegiality in, :174, 278, 280 
collegiate bodies., 995 

desttucrion of nobility i .. , 985, 
1066-67 

domination in, 94} 
economic relalion:.hi.\>s in (190,), 

348 
fcud'6! wealth in, I I') I, 1'102 
foreign policy in, 144" 
Cermanyand, 1435 
hi!!IOCracy in 

caesaropapisr, I .161, 1173-74, 
I I 9:1, 1:110 

ewnomy, 1183 
mOl'ldslicism, 513, 1167, 1168, 

U71 
'f;llionalization, I 193 

Russia (cont.) 
imperialism of, 913-15 
law in 

coJinc:alions, 840, 855,8,8-60 
conlracls, 695. 7:13, 7:15, 77-6 
join 1 property. 373 
legal norms, 338,77:1,784 
natural law, 871-7Z 
ralionalizalion, 8:17,831 

monarChY in. 1405-6 
monasricismin, 517, 1167, I 17 I 

Josephite reform movement, 513, 
1168 

money and, 177 
monelalY policy, 184-86. 19:1 

as nation, 922-25 
nationality, 396 

partie; in, 288 
patriarchal, 1008 
patIimonial, 1045 

decenualiulion, 105:1 
devotion to aUlhority, I 108 
notables, 1061, 1064-68 

religion in, 406 
confession, 561 
intellectualism, 506, 507, 5 I 3, 

516 - 18 
passivily 10 politics, 595 
peasantry, 469,471,485 
relics, 417 

revolutions in 
(1905\ 87;: 

(19!7). 266 
scIfdom in, 12 7 
~,~xual felatirmshi?~ in, j04 
~l'H'ery in, 163 
;;::>rlitl(,nal ~uthori~: in, z39 
.mf .. ",e labot in, 38::, 383 

Sacdice 
as c<>clcioa of gods. 4::':1 
h\~ 'JJA~, 40% ". 

"s ttr,ute, 423-24 
;,~ivaUol1, 441, ~26'-76 

.l~etki~m as, 541-44 
1l1y5tid~n\, 5~4-'51 

in Brahmanism, 44.;) 
in Bt:ddhiitlli, 4{)1-6 .. , 567-68, 6:17 
ill Ch:islianit)', Br-32, 540--41, 

55e, 565-68, 577-
ceciine of nobility l>nd, 503-':' 
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Salvation (cant.) 
devolucion in, 486-88 
ethics and, 437-39,601 
holy wa sand, 475, 476 
inteUectualism and, 500-18 
in Islam, 6z5 
Judaism and Hinduism and, 493-

99 
legitimation vs. compensation in, 

49°-9z 
monasticism and, 539-40 
monotheism and, 416, 4Z0 
mysta~ and, 447, 453 
occidental compa ed to oriental, 

55 I-5 6 
o igins of, 401 
Orphism as doctrine of, 44Z 
prophets of. 445 

exemplary. 447-48 
in Protescancism, 630 
ejection of magic and, 457 

ways to -
faith, 563-7z 
god and world, 5z6-Z9 
good works, 53Z-34 
grace and incarnation, 557-63 
o gies. 535-39 
predestinacion, 57z-76 
ritual, 5%9-3Z 
self-perfection, 534-38 

Scocland. 473. 5! 5, 855 
Sects 

the church compared to. 56, 1 164 
democracy and, 1 z04-10 
distinctive trait of. 456 
economy and, 582 
in India 

imponance, 386 
pariah, 13 1, 493 

sexuality and, 60z. 610 
Selection, social, 38-39; SU Also 

Social elationships 
Serbia,9 z5 

C oatia compa cd to, 395 
Sexuality 

in Hinduism, 571-72, 60z, 6°4, 
606, 61 I 

Pauline doctline and. 5 lo-ll 

refinement of. 505 
religious ethics and, 602--7, 610, 

-Sn,6zo 

Sexuality Ccont.) 
orgy vs. chastity, 60Z-4 
salvation vs. sexuality, 601 

See Also Orgies 
Sexual relations 

in households, 363-65 
family, 356-58 

kin g cups and, 365~6 
law and 

contracts, 687-91, 74z-43 
incest, 815 

men's houses and, 906-7 
military discipline and, 1153 
pattiaft:halism and, 386, 1009 
ra e ~embelship and. 385-86 
religion and 

salvation, 571--?Z 
taboo, 434,435 

in social g oups, 345, 354 
nobility, 690, 743 

See Alsa Sexuality 
Sheik Iil-Islam. 1017, 119z 
Shincoism, 4z6 
Siam. 817 
Sicily, ZOI, 1316, 13 ZZ, 13z3, 1363 

collegiality in, Z 8 1 
nnan ing in, 195 
property esponsibility in, 378 
slaveJY in, 38z 

Siena (Italy). l:l.~4, JZ33, 130Z 
conf aremity in, 1%4Z 

SiRnoria, 1 317-ZZ 
Silesia 

nationality and Poles in, 396 
unfree labor in, 38z 

Sit". see Custom 
Social aCbOll (Gememseha(tsJumdeln. 

SOZiAleS H _del,,) 
bureauc acyand. 987 
collective, 319, T375, 1377; see o1so 

Sodal gtoups 
de6ned,4, ZZ-Z4, 57.1375-77 

crowd psychology, z3, Z4 
imitation, Z3-Z4 

domination'in, 941 
empirical uniformities in, z9-3 1 

fashion, Z9 
selF-interest. Z9-3l 
usage. z9-3J, 
See Also Custom 

ethnicityand, 394 
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Social action Ccont.) 
economy and factors d~6niDg, 333. 

340 -41 
hous~holds as. 363, 364 
kin groups and. 365 
law and. 31 I 

~gal nOlms. 755 
l~gitimat~ ord~r and, 31-38 
market, 635-36 
nationality and, 395 
naghborhood and, 361-61 
of parties. 938-39 
of political communities. 901-4 
rac~ identity and. 385 
regulated, 330 
religion as. 400 
social groups. and. 344-46, 348; see 

also Social groups 
traditionalism and, 316-:17 
types of. :14-16, 1375-80 

i~al, 10-11 
validity of. 33~ 
See a1s 0 Economic action 

Social classes 
administration of, 194 
bur~ucracy and 

l~vding of dilferencfS. 983-87, 
1081 

rigidity, 1401 
comm~rcial, 304 

mark~t economy. 306 
m~ehants. 477-79,630 
m~chan t guilds. 587 
patriciate, 477-78 

c:le&ned, 30:1 
di~rgent intErests of, 337 
~xpl0it8tion and, 581-83 
financing of. 197 
justic~ and, 886, 894 
law and 

codj6cations, 848-50, 861 
contracts. 699 . 

l~itimat~ authority and, 9S3-54 
lower. 481,488 

anci~nt. 1340-50, 1354-59 
natural law ideology and. 867, 871-

73 _ 
occupational structure and. 141 
perpetuation of, in Christianity. 

599-600 

Social classes (cont.) 
in political organizations 

distribution of pow~r. 916-31, 
938-39 

types of class struggl~. 93O-P 
property and. 303-4, 307 
religion and, 468, 500 

religiOUS mov~ents. 1180 
strati6cationof. 443. 478.479 
status groups and, 307 
See also Bourg~isi~ Nobility; P~as· 

.. antIy; P~tty-bourg~oisi~; PrC) 
l~tariat 

Social groups CGtmllinschaft) 
~thnicity and, 39~ 
l~al OI~r and, 334 
OIganized, 339-55 • 

open and closed, 341-43 
structur~, 344 - 48 
want satisfaction. 348-54, 356 

Taoist pri~sts as, 429 
tot~ism and. 433,434 
See also Clans; Ethnic groups; 

Guilds; Hous~olds; Ndghba:
hood groups; Organized groups; 
Social class~s; Social relation
ships; Status groups 

Socialism 
accounting in kind and. 103-5' 
Bismarck and. 1390-91 
bureaucracy of, :1:13-:15 
conBicting fonns of, I I :1 
contractual law and, 730. 73 r 
cOII.tTOl-and-disposal in, 67-68 
credit and. 8 J 

~conomy un~r, 18. 30:1-3 
~xpropriation of wOlkers and. 139 
faith in. 5 15 
fundamental probl~ for. 1 r J 

mon~y und~, 79-80. 17:1 
natural law and. 873-74 
pat:riarcha~ 931 
personal property tax and. 351 
political authority and m~ans of pr0-

duction in, 334 
religion and, 471 
socialization und~r. 199 
stat~. 74, 9 19-:10, I 10:1 
substantiv~ rationality in, 86 
worker$ und~. 5 I 5 

 



lviii INDEX 

Socialism (cont.) 
Social relationships 

altering of. 39-40 
associa tive 

de6ned,40-4 1, 1376-77,1379 
facrozs influencing, 43 
legal order and, 313 
patrimonialism and, 643 

closed. 341-43 
de&ned,43 
examples, 44-4S 
monopolized advantages, 43-44 
motives f or closure, 46 

communal 
defined. 40, 60 
factors influencing, 41-43.44 
overarching.346 

competition in 
defined, 38-39 
market participation, 43 

concept of. ~6-z8 
defined, 46-Z7, 38-39 

economic action and. 68 
feudal. 1070-73 
legitimate domination and. Z I S 
in legirimate order, 30 
mutual responsihility in. 46-48 
op61 

defined. 43 
examples. 44-45,341-43 

representation in, 46-48 
social selection and, defined. 38-39 
SU IJ~O Bconomic relationships; Sex-

ual relationshi}:ls 
Sozi4l~s Hand~ln. su ~ocial actioD. 
Sociology 

categories of economic acrion and, 
63-z II 

charisma and, IIIZ 
city a sdefined by, IZIZ 
central subject matter of, Z4 
the. church and 5ect compared in. 

II 64 
collectivities and, 13-1 S 
compared to other sciences. 4r 14. 19 
convention and, 3ZS-Z7 
defined, 4. 8, S7 
domination and 

de6nition, 946-48 
sUuctl're .9 S 3 

empiricism and, 33Z-33 

SOCiology (cont.) 
ethia and, 3ZS 
ethnicity and, 394-9' 
generalizarions in, 18-Z1 

ideal (pure) types in, Z()-ZI , S7 
theoretical analysis, ZO-l.z 

Histm;' compared to, 4, Z9 
of law, 641-900 
legal order and, 3ZS-Z7, 3Z9 
market and. 63S 
methodological foundations of, 4-n 

causal interpretation, II-U 

instinctual and mechanical factors, 
17-18 

interpretation, 5-6. S7 
meaning, 4-S. 7, S7 
motivation. 8 -II, 18 
rationalistic hasis, 6-7 
subjedive interpletation, 13-14 
uniformities, 12.-13 
undemanding. 8-9, S7 
verili:cation of interpretation, lO-

II 
organic, 14-15 
political communities and, 903 

legiti_macy, 904 
01 religion, 39~34 
sects de6ned in, 1Z04 
social action and, 1375 
the state and, x 3 -14 
terminology of, 3-4 

Spain 
feudal 

«onomic stabili!ation. 1097 
wealth, II 0 Z 

6nancing in, 199 
bierocncy in, and rationaliution, 

1193 
imperialism 01,917 
JeWS 1D Arabian, I z03 
lawin 

codi6cations, 8 S I, 8SS, 8" 
contracts, 709, 741 

medieval plebeian city in 
autonomous law, 132.5 
political autonomy. 1323 

a s nation, 9Z4 
patrimonial 

decentralization. 1054 
SprllChgemeinscJllJlt, see Nation-Ian· 

guage groups and 

 



Spane, »)4, SoU" 1;\:if. 
armic~ (if, 11.l19 
chad!oIllatic (:ommt!n:·:lJ~ m, 1;';,0 
collegiality in, :1.77 
conununal property in, 13S].-53 
domination in, 949 
e.:aIlomic policies in, 135~ 11S3 
ephon in 

:n dieval plebeian -city compued 
with, 130 9-I1 , 1337 ' 

miliwy commander, 136,. 
feudal,26: 

games, n06 
Stliil~S llonor, t 105 

relationships, I07], 
gilmf:S in, 1106, 1368 
8$ ganiwn EOWn, 1l1.1 
men's houses in, 371 
military discipline in, 1149, t t 52-

54 
panieian, 12.91, 1:1.9:1. 

association of warriors, 1287 
kingship, 1285 

Ieligion in 
heIOism, 533, 534 
manipulation of omens, 429 

as warrior guild, 1287. 1359. 1360 
Special laws, se e Law--<ontracts and 
SmatS4lftstalt, see State 
Stii"disme H61T$Cha.{I, $« Domination 

---estate-type 
State 

administration of, 331,90; 
law, 641. 644-45. 66J-63 

bureaucratic, 221-23, 956-57, 140:1 
army, 980-82. 
conegiate bodies, 997 
degree of ooreauaaaizatiOft, 969. 

972 
depersonalization, 998 
economy, 74. 75. 336-37. 1453. 

1454 
increasing costs, 983-84 
indispensability, 991 
modem, 1394 
objectivity, 979 

political officials, 959 
rationalization of factory, J 156 

caesaropapism and, J 162 
capitalisin. 351 

protection, 354 

S!ak ('L';;nt,) 
dl;;.ri~l)lU an,{ 

Stl> -:co:ili( .n, i I:.l. 6 

l i'x 

WdlsfG?r'Ia(:.ar.::, j 133-39 
c()t:rci-.-cness of orgamzstioru qn~ 

318 
cone(ial~ty in. 278,2.80 

collegiate ~ 997 
communism, 74 
as compulsory exganizatioa, 52-
de.6ned, 56, 6 5 
depersonalization of, 600-3, 998 
early Christian sufferance of, 596-

97 
economy and. 74, 75, 328-29, 336 -

37,101.2., 1094-99,1453,1454 
fallacy of corporate. 1395-99 
feudal, chalismatic succession and, 

1126 
!ilial piety and, 377 
financing of. 195, 197 
functions of, 905 
German 

need to end. 1439 
postwar reconstruction, 1459-6z 

inflation and. 186-87, 190, 193 
laissez· hire 

division ofla bot. 123 
function, 160 

law and 
administration, 641, 644-45.661-

63 
codifications. 840 
coercion, 314-15 
contracts, 695. 699, 705, 710-n. 

715, 724, 747 
ecd~iastical law, 316 
economy, 336-37 
economic organizations. 328-29 
enforcement, 35 
leg.Jl oMer, 904 
legal norms, 7,)6 
legal relationships, 319 
limitations, 31 7 
natural law, 870-71 

rationalization, 810 -I I, 828 
Soutee of legitimacy, 666 

medieval plebeian city and, 1321-
ZZ, 13Z5 

money and 
guamntee, 336 
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State (~t.) 
monetary system. 1~4 
monetary theory, 184-93 

monotheism and Egyptian. ,.zo 
national policies and, 1383 
nationality and, 395, 397"'98 
origins of modt'zn Western, 159 
parliamentary, 1396 

monarchy, 1405-6 
pattimonial, I013-15, 1019 

charismatic succession, 11:2.6 
decentralization. %040-41, 1051-

59 
defenses against disintegration, 

104:2.-44 
economic effects, 1C94-99 
education. 1090 
historical examples, E044-5r 
medieval plebeian city and, 13:2.5 
predecessor of modem state, IC~4 
primogeniture. I I') 7-38 
want satisfaction, 101.:2. 
welfare, 1107 

political communities and, 90::-4 
as political organization, 54, 55 
religion and. 503 

support, 543-44 
vengeance, 580 

Socialism, 74, 919-10, 110:2. 
social relationships and, :2.7. :2.8,40 
Sociology and, 13-14 
totalitarian, 661-6:2., (,44 
See also City-state; aan-state 

Status and status situation (stJindiscke 
Loge) 

bureaucracy and, 567 
bureaucratic officials, 959-63 
leveling. :2.:2.5-:2.6 

de£ned, 305-6 
feudal games and, J 106 
honor and 

armies, 1104 
o. bureaucratic leveling, 975 

charisma, :2. 5 I-54 
compared to ethnic honor. 390. 

39 1 

discipline, t '49 
feudal, 107:2., 1 104, I 105 
justices of the peace, 1060-61 
patrimonialism and, 1068-69 

Status and status situatiOD (com.) 
in political organizations, 93:2.-33, 

937 
poWer p:lSition, J oSl 

legal 
nonns, ~-98 
pc:nons in city. 1:2.36-41, 1:2.45 
ph~ coercion vs., 967--68 
political organizations and. 598, 

93:2.-33,937 
routinization of charisma and. :2.51-

S4 
structure, in ci.y-states. 1354-59 

Sbtus groups (Star-de) 
bureaucracy and, 100 r 

eoonomic co!lsequences, 990 
leveling of honor, 975 

burghers "', r :2.40 
cOPt; "louallaw and, 695 
convention and, 3:2.4 
delined, ~06-7 
estate-type domination and. :2.3:2.-33 
Snancing of, 197 
formation of, :2.65 
honor and, see Status--honor and 
knighdy, :2.55 
limits on authority of. :2.71. :2.73, 

:2.75-76 
market and, 638-39 
medieval plebeian city and, J 3:2.6 

distIibution of power. 1304-7 
of notables, :2.91 
occupational structure and, 14 I 
parliaments and established, :2.97 
pani£s for, 1.85 
patrimonialiilll and 

Chinca Empire. 1049-50 
officials, 10:2.6 

in political organizations 
f:('Qnomic conditions, 936-39 
ethnic ~regation. 933-35 
honor. 93:2.-33, 937 
power, 92.7, 930• 931 
privileges. 935-36 

religion and, 468-80 
taboo,433 
virtUOSi, ~39 

salvation religions and high, 50:2.-3 
sexual relations and, 386 
traditional authority and, 2.30 
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Strassburg (Alsace), 1307 
S'lltanism, a s traditional authority, ~ 31, 

23~ 

Sumeria, 1 180 
Sweden, 769.910 
Switzerland, l~O~, 14~~ 

collegiality in, ~74, ~76, ~79 
. domination in, 948, 949 
household communism in, 3S9, 360 
law in, 886 

codifications. 863, 877 
contracts, 738 

military discipline in, lISI, IIS'
monetary policy of, 184 
asnation, 9~~ 
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